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INTRODUCTION

As Aaron Copland's "Fanfare for the Common Man" blared over
the loudspeakers at the Republican Party of Virginia convention on
June 4, 1994, over 14,000 Virginia Republicans applauded wildly as a
video of Lieutenant Colonel Oliver North played on the arena video
screen. 1 Lt. Col. North entered to a thunderous ovation to accept the
Republican Party of Virginia's nomination for the U.S. Senate.2
Under Virginia law, the Republican Party of Virginia chose a convention as the means to nominate Lt. Col. North as the Republican senatorial candidate.3
Ten days later, Virginia Democrats held a primary election and
nominated incumbent Senator Charles Robb as the Democratic senatorial candidate.4 Senator Robb, as the incumbent, personally chose
this nomination process, rather than hosting a convention, pursuant to
what is commonly known as the "Incumbent Protection Act". 5 The
Incumbent Protection Act allows incumbents to select their method of
* J.D. Candidate, 2009; B.A., James Madison University, 1999. The author would like to
give thanks to his professional mentor, Cameron Quinn, and his student mentor, Mitchell
Wunsh. He would also like to give special thanks to his wife Stephanie and their family for the
constant support they provided while he was writing this Comment.
I A PERFECT CANDIDATE (Arpie Films 1996).
2 Id.
3 VA. CODE ANN. § 24.2-508 (1993). However, had Lt. Col. North been an incumbent, he
would have had the right to choose the method of nomination, pursuant to what is commonly
known as the "Incumbent Protection Act" (VA. CODE ANN. § 24.2-509 (1993)).
4 Tyler Whitley, Robb Coasts To Primary Win, Turnout Reflects Little Enthusiasm, RICHMOND TIMES-DISPATCH, June 15, 1994, at Al, available at 1994 WLNR 1014521.
5 VA. CODE ANN. § 24.2-509. See also Marshall v. Meadows, 105 F.3d 904, 905 n.1 (4th Cir.
1997) ("Section 24.2-509(b) is known generally as the Incumbent Protection Act. The Incumbent Protection Act allows an incumbent, who was nominated by primary for the previous election, to seek re-election by primary unless he consents to a different procedure.").
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nomination-by primary, by convention, by caucus, or through some
other process.6

The two aforementioned nomination processes chosen in the
1994 Virginia races allowed a significantly different number of voters
to participate.7 Under Virginia law, any primary election must be
open to all registered voters who have not already voted in a primary

during that election cycle. 8 Thus, because the Democratic Party was

the only party to hold a primary election in 1994, all registered voters
were free to cast a vote in Senator Robb's primary election. 9 Conversely, Virginia Republicans were able to restrict participation in
their 1994 Senate nomination because they held a convention."t This

Comment argues that this nexus between the Incumbent Protection
Act and section 24.2-530 of the Virginia Code1 1 unconstitutionally

restricts the associational rights of political parties in Virginia.
In contrast to Virginia's nomination process, for most organizations the selection of officers is a simple affair. Whether it is the local
Elks lodge or a college fraternity, the organizations' membership conducts an internal election and chooses its leadership. In twenty-six
states and the District of Columbia, political parties utilize a similar
method, a "closed primary," to select their candidate-allowing only

registered voters affiliated with a particular party to vote in that
party's primary. 12 This selection method is commonly known as a
6 Members of Virginia's legislature, known as the General Assembly, have the right to
select the nomination process for their future elections. Virginia General Assembly, Citizen's
Guide, http://legis.state.va.us/lcit-guide/cit-welcome.html (last visited Aug. 18, 2007). Statewide, local, and federal office-holders may also select their method of nomination if they were
nominated in a primary or filed for a primary and were unopposed in their most recent previous
campaign. VA. CODE ANN. § 24.2-509. For a better explanation of the difference in who can
select their method of nomination and when, see also Ray L. Garland, PrimariesAren't A Panacea For Party Nominations, ROANOKE TIMES, June 20, 1996, at A-11, available at 1996 WLNR
1210053. In all other situations, the nominating political organization retains the right to decide.
VA. CODE ANN. § 24.2-509 (1993). For more on these various processes, see infra Part I.A-B.
See also Garland, supra.
7 See infra Part I.B.
8 VA. CODE ANN. § 24.2-530.

9 Id. § 24.2-530 (1993); Id. § 24.2-509 (1993). Had another party held a primary, the Democratic Primary still would have been open, but it would have been closed to anyone who had
already voted in a primary.
10 See infra note 38.
11 VA. CODE ANN. § 24.2-530. This is the state law requiring any primary election to be
open to all registered voters.
12 FairVote Voting and Democracy Research Center, Primaries: Open and Closed, http://
www.fairvote.org/?page=1801 (last visited Aug. 18, 2007).
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3

Conversely, other states hold "open primaries,"
allowing all registered voters to vote in primary elections, regardless
of party registration. As described above, Virginia is one of the many
states that allow open primary elections. 4 Critics of open primaries
decry Virginia's open primary requirement because, if members of the
opposition party vote in a party's primary election, it eliminates the
guarantee that primary voters will be loyal to the party's nominee."5
The prospect of allowing Democrats and Independents to play a
role in determining the Republican Party nominee in state elections
has prompted Virginia Republicans to sue the Commonwealth. 6 In
Miller v. Brown, incumbent state senator, Republican Steven Martin
(Eleventh District), 7 exercised his right to choose a primary election
in 2007.18 Subsequently, Mr. Larry Miller, the Eleventh District
Republican Chairman, 9 advised the state Board of Elections that the
Eleventh District Republican Committee would be excluding voters
who had participated in a Democratic Party primary in the previous
five years unless they signed a pledge to support the winner of the
Republican primary. The Board in turn replied to Mr. Miller that
this was contrary to the law, and advised him that unless he could
provide a Virginia statute that allowed him to restrict participation in
the Republican primary, the primary would have to be open to all
registered voters.2' This led to litigation against the Commonwealth
on the premise that the primary laws violate the right to free
association.22
13 Closed Primary,THE NEW DICTIONARY OF CULTURAL LITERACY (E.D. Hirsch, Jr. et al.

eds., 3d ed. 2002), available at http://www.bartleby.com/59/14/closedprimar.html.
14 VA. CODE ANN. § 24.2-530.

15 See infra note 182.
16 See Marshall v. Meadows, 105 F.3d 904 (4th Cir. 1997); Miller v. Brown, 394 F. Supp. 2d
794 (E.D. Va. 2005), rev'd 462 F.3d 312 (4th Cir. 2006).
17 League of Women Voters of the Richmond Metropolitan Area, Commonwealth of Virginia General Assembly Elected Executive & Legislative Members, http://www.richmond.va.lwvnet.org/Virginia.html (last visited Aug. 18, 2007).
18 Miller, 394 F. Supp. 2d at 796-97.
19 Id. at 797.
20 Id.
21 Id.

22 Brief of Appellant at 40, Miller v. Brown, (4th Cir. January 9, 2006) (No. 05-2254), 2006
WL 297240. See also Cal. Democratic Party v. Jones, 530 U.S. 567, 574 (2000) ("[T]he First
Amendment protects 'the freedom to join together in furtherance of common political beliefs,'
which 'necessarily presupposes the freedom to identify the people who constitute the association, and to limit the association to those people only."' (citing Tashjian v. Republican Party of
Conn., 479 U.S. 208, 214-15 (1986) and Democratic Party of U.S. v. Wis. ex rel. La Follette, 450
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This Comment endorses the holding in Miller v. Brown 23 as a
basis for an overall change in Virginia primary law. In Miller, the
judge found open primaries unconstitutional as applied to the particular nomination of Senator Martin because Senator Martin chose a primary, and the party wanted a closed process of nomination.24
Predictably, neither side was pleased-the defense thought the ruling
was incorrect, and the plaintiff thought it was too narrow. However,
while neither party won a complete and decisive victory, the judge's
decision struck the best balance between the ability of voters to participate and the ability of parties to control that participation. This
Comment advocates that the Miller holding be applied statewide, and
that lawmakers should choose from one of three options: repeal the
Incumbent Protection Act, cease mandating that all primaries be
open, or do both. The implications for adopting the changes suggested in this Comment would be fairly large for Virginia politics, as
political parties would be able to exert even greater control over their
nomination processes.
In California Democratic Party v. Jones, the U.S. Supreme Court
held that the First Amendment protects the associational rights of
political parties, and that these rights provide political parties the latitude to determine who can be part of the association.2 1 This Comment explores whether Virginia's current voting laws, as they relate to
political parties in Virginia, violate the right to free association. This
Comment argues that the combination of Virginia's mandated open
primary, and the right of incumbents to select the method of nomination for their own office, uniquely work to deny political parties the
right of free association. As noted above, there are three possible
ways to rectify this abridgement of associational rights: (1) by eliminating the ability of incumbents to choose their own nomination process, (2) by allowing parties to choose between open or closed
primaries, or (3) by doing both.
Part L.A of this Comment discusses the right to free association in
political parties. Part I.B examines the distinctions between primaries
and conventions, and Part I.C explores other nominating processes.
Part 1.D provides background to past actions challenging open primaU.S. 107, 122 (1981))). A similar effort had already failed on standing. Marshall v. Meadows,
105 F.3d 904, 905-06 (4th Cir. 1997)).
23 Miller v. Brown, 465 F. Supp. 2d 584 (E.D. Va. 2006).
24 Id. at 595.

25 Cal. Democratic Party v. Jones, 530 U.S. 567, 573 (2000).
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ries, closed primaries, and blanket primaries. Part I.E discusses past
challenges to the Incumbent Protection Act. Part II.A analyzes why
the open primary and the Incumbent Protection Act cannot co-exist
while preserving the right to free association. Part II.B evaluates why
the open primary or the Incumbent Protection Act could be retained

while preserving the right to free association. Part II.C concludes by
presenting solutions to resolve the conflict between Virginia's mandated open primary and the Incumbent Protection Act.
I.

A.

BACKGROUND

ON PRIMARY ELECTIONS IN VIRGINIA

The Right to Free Association in Political Parties

The right of political parties to freely associate flows from the
right to freedom of speech, guaranteed by the First Amendment.2 6

This right provides political parties with the power to decide who is
included or excluded from the association.2 7 But, while parties have a

right to include members and exclude non-members during their nomination process, it is not necessarily through the method of the party's
choice.2 8 Virginia law does not guarantee to a political party the right
to a closed primary, for an incumbent may always choose a method of
selection other than the closed primary. 29 The convention affords
26 See Jones, 530 U.S. at 587.
27 Id. at 574 ("[T]he Court has recognized that the First Amendment protects 'the freedom
to join together in furtherance of common political beliefs,' which 'necessarily presupposes the
freedom to identify the people who constitute the association, and to limit the association to
those people only."' (citing Tashjian, 479 U.S. at 214-15; La Follette, 450 U.S. at 122)).
28 See La Follette, 450 U.S. at 121-22. The Court concluded that parties' freedom to gather
as a political association and determine who it may include and exclude in the selection of delegates and candidates and general furtherance of its political ideals. The Court goes on to quote
legal scholar Laurence Tribe: "Freedom of association would prove an empty guarantee if
associations could not limit control over their decisions to those who share the interests and
persuasions that underlie the association's being." Id. at 122 n.22 (quoting LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAW 791 (1978)). See also Jones, 530 U.S. at 574. The Jones Court
was a little clearer when they interpreted the ruling in La Follette: "a corollary of the right to
associate is the right not to associate." Id. In both rulings, the rights to associate and not to
associate are clearly established, but the Courts declined to expressly extend them to the primary
election environment, suggesting that the existence of those rights does not guarantee its exercise in a primary nomination process when other processes that would guarantee associational
rights are available.
29 See Jones, 530 U.S. at 577 n.8 (stating that the constitutionally impermissible California
blanket primary is legally distinct from an open primary, due at least in part to the voter's conscious association with one party's primary ballot, and concluding that ruling the California blanket primary unconstitutional did not require a ruling on the constitutionality of open primaries).
Thus, the open primary remains a valid method of nomination.
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political parties the constitutionally guaranteed right of free association and the opportunity to nominate candidates. Given that open
primaries are constitutional if chosen by a party, the question is
whether it is constitutional to mandate an open primary in an environment where an incumbent, rather than the political party, decides the
nominating process.
B.

Primary v. Convention

Primaries and conventions are the best-known methods of nomination. Because political parties control the convention process, a
convention allows the leaders of a party to determine who participates
in the selection of a candidate-an ability that the opponents of open
primaries believe is crucial to their associational rights.30 Conventions
are also less expensive for candidates. They allow nominees to spend
less money on advertising and campaigning, since the candidate does
not have to court the entire electorate, as they do in an open primary. 31 Conventions also give the party greater control over the message and process of nomination. 32 Given these selling points, Virginia
political parties may always choose to nominate a candidate through a
convention.3 3
Because incumbent Senator Charles Robb was a Democrat, the
Republican Party of Virginia was able to choose the nominating process for the Congressional Senate seat in 1994, and chose a convention
to nominate Lt. Col. Oliver North.3 4 The requirements for participation in the convention were such that Republicans could be reasonably assured that participants would be loyal to the Republican
nominee.35 Indeed, the rules of the Virginia Republican Party effectively ensure that non-Republican participation in conventions is
30 See Brief of Appellant at 10-12, Miller v. Brown, No. 05-2254 (4th Cir. January 9, 2006),
2006 WL 297240. Appellant's first issue bemoans the practice of "party-raiding," whereby opponents of a party flood their primary, seeking a malicious effect from their participation. For
more on the controls a party may assert in a convention environment, see infra note 35.
31 Sarah M. Morehouse, Money Versus Party Effort: Nominating for Governor, 34 AM. J.
POL. Sci. 706 (1990).

32 Id.
33 VA. CODE ANN. § 24.2-509 (1993).

34 Edith L. Moore, Morse v. Republican Party of Virginia:PoliticalCosts or Benefits, 6 GEO.
MASON L. REV. 397, 400, 408-09 (1998).
35 Id. at 409-10. To participate in the convention, delegates had to pay a fee to the Republican Party of Virginia, and sign a pledge to support the Republican nominee for U.S. Senate, both
of which would serve to deter non-Republicans from participating.
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extremely rare. 36 Virginia Democrats have employed similar safeguards-their party plan requires that all participants in a convention
certify that they are a Democrat, that they believe in the principles of
the Democratic Party, and that they intend to support the Democratic
nominee in the election.37
By nominating Lt. Col. North through a convention, the Republican Party could be confident that their choice for the U.S. Senate was
an accurate reflection of party activists' true preference. 38 The downside was that, in a year where the Democratic incumbent was highly
susceptible to defeat, the Republicans quite possibly nominated one

of the only men in Virginia who was incapable of winning the raceIran-Contra figure, Oliver North. 39 This event underscores the tradeoff of conventions: the party has greater control over the process, but
the participants tend to reflect party orthodoxy more than the preferences of the general electorate.4" However imperfect any nomination

process may be, no such imperfection justifies infringing on a party's
associational rights.4 1
36 See Republican Party of Virginia, The Plan of Organization of the Republican Party of
Virginia, art. I, § A, http://www.rpv.org/plan.html (last visited Aug. 19, 2007). Note that this
section was amended as of June 2006 so as to make it even more difficult for non-Republicans to
participate. Id. The rule change was central to the plaintiff's challenge in Miller v. Brown.
Miller v. Brown, 394 F. Supp. 2d 794, 796 (E.D. Va. 2005).
37 Democratic Party of Virginia Party Plan, p. 27 (on file with author).
38 See Moore, supra note 34, at 408-09. Moore outlines the various steps participants
needed to take to be able to cast votes at the convention: voters pledged to support the Republican nominee and went to local caucuses to elect delegates to the state convention. Those delegates in turn also had to pledge their support to the Republican Party and pay the party thirtyfive or forty-five dollars. The burdens imposed by these steps could be reasonably considered to
yield delegates devoted to their party, and thus good representatives of party ideology when
casting votes. Id.
39 THE ALMANAC OF AMERICAN POLITICS 1436 (1998) (Virginia Republicans "lost a Senate
race they could easily have won in 1994 due to the unpopularity of their nominee, Oliver
North.").
40 See Thomas R. Marshall, Turnout and Representation: Caucuses Versus Primaries, 22
AM. J. POL. ScI. 169, 170-71. A survey of participation in the 1972 presidential caucuses and of
primaries that year for lesser offices-both in Minnesota-yielded results of eight to eleven percent participation in the caucuses, but twenty-eight to thirty-four percent participation in the
primaries, despite the latter being for a less-important office. The participation differential led
some political scientists to posit that caucuses are controlled by those more loyal to the party
(and presumably its core principles) than the average voter. Id.
41 It is a "legitimate right of the party to determine its own membership qualifications."
Cal. Democratic Party v. Jones, 530 U.S. 567, 583 (2000) (quoting Tashjian v. Republican Party
of Conn., 479 U.S. 208, 215-16 n.6 (1986)).
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By contrast, a primary-particularly an open one-lends itself to
participation from a wider swath of voters.42 Logic would dictate that
the greater the level of participation, the less chance there is for political polarization, and thus the greater the chance that voters will nominate a candidate who appeals to the general electorate. However,
with an open primary, there can also be a case of "party raiding,"
where large groups of voters participate in an opposition party's primary, seeking to manipulate their nomination, in an effort to increase
their party's chances of winning the general election.43
Primaries are municipality-run affairs, paid for by taxpayer dollars." Conversely, conventions, and any other non-primary election
process, are party-run affairs with little state oversight.4" Through
required filing fees, loyalty pledges, and the general inconvenience of
participation, the party effectively creates a closed nomination system. 46 Party rules govern these non-primary nomination processes,
and the party can manipulate the nomination method to keep out
individuals hostile to the party.4 7
C. Other Nominating Processes
While primaries and conventions are the best-known methods of
nomination, there are other means of nominating candidates. One
way is through a firehouse primary, or unassembled caucus.4 8 In a
firehouse primary, political party members go to one select location in
each jurisdiction to cast their votes for a nominee, much like they
would in a caucus.49 The major difference is that the voters show up in
the selected single location and vote in a manner consistent with pri42 Id.
43 Gavin M. Rose. Taking the Initiative: Political Parties, Primary Elections, and the Constitutional Guarantee of Republican Governance, 81 IND. L.J. 753. 773 (2006) (discussing state regu-

lations designed to prevent electoral disorder). See also Stewart M. Powell, GOP Leaders Press
for Closed Primaries, ALBANY TIMES UNION (N.Y.), February 27, 2000, at Fl, available at 2000
WLNR 282827. For a good example of party raiding, see infra Part II.A.
44 VA. CODE ANN. § 24.2-518 (1993).

45 Telephone Interview with Cameron Quinn, former Secretary of the Virginia Board of
Elections (Nov. 15, 2006). For more on non-primary and non-convention nomination processes,
see infra Part I.C.
46 See supra note 35.
47 See infra Part lI.B. See generally Moore, supra note 34, at 408-09.
48 Commonwealth of Virginia Judicial Ethics Advisory Committee Opinion 99-6, Propriety
of a Judge's Voting in a Primary Election or 'Firehouse Primary' (Nov. 15, 1999), http://www.
courts.state.va.us/jirc/opinions/1999/99-6.html.
49 See infra note 54.
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mary voting-they arrive, receive a ballot, vote, and leave.5" This is
unlike a regular primary in that there is only one location per jurisdiction for voters to cast ballots, and the party runs the primary rather

than the state.5 t
On the other hand, at a caucus voters typically vote in a single
location 52 and conduct a meeting in which the caucus discusses the
merits of the various candidates.53 In addition to being a method of
nominating candidates, caucuses also serve as a valuable component
to statewide conventions; a local caucus selects convention delegates
to represent the local jurisdiction at the state convention. 4 Any registered member of a political party may participate in that party's
caucus.

55

Political parties can also utilize the barest form of selection-that
is, they may draw nominees' names from a hat. 56 Because the outcome is arbitrary, rather than a reflection of the party's preference,
this is not a common method of selecting a candidate, and it is usually
done as a last resort when another method of nomination fails to yield
57
a result.
Though it is no longer constitutionally permissible, 58 some states
held what are known as "blanket primaries," where all parties have
their primary on the same day and voters vote in one primary per
50 Dems Go Hi-Tech for Balloting, ARLINGTON CouNTY DEMOCRATIC NEWS (Arlington
County Democratic Comm., Arlington, Va.), May 2005, at 1, 5, available at http://www.
orchidforchange.com/va/arlingtondemocrats.ORG/ht/a/GetDocumentAction/i/993572.
51 Id.
52 Id.
53 CNN, Iowa Caucuses Explained, http://www.cnn.com/interactive/allpolitics/0401/
explainer.caucus/frameset.exclude.html (last visited Aug. 19, 2007).
54 Tyler Whitley, Warner Gets Enough Delegates For Candidacy, RICHMOND TIMES DisPATCH, Apr. 14, 1996, at B-1, available at 1996 WLNR 1042920. Probably the best-known caucus
is the Iowa caucus, held every four years to select the Democrat and Republican presidential
nominees. The Iowa caucus is of particular importance because it is the first caucus on the
presidential nomination calendar. In the Iowa caucus, each party conducts meetings across the
state to discuss party matters and register the members' presidential preference. David Yepsen,
All Your Questions About the Iowa Caucuses Answered, DES MOINES REG., Feb. 7, 1999 at 4B
55 Yepsen, supra note 54.
56 Ellen Sorokin, Hispanic is GOP's Nominee for House, WASH. TIMES, July 22, 2001, at
A13, available at 2001 WLNR 391326.
57 Id. The Republican Party of Virginia's Forty-Ninth House of Delegates District held a
caucus to settle on a nominee, but after two attempts could not get a majority of participants to
agree on a candidate. Finally, on the third ballot, they arrived at a nominee, but had they
remained deadlocked, they would have had to draw a candidate's name out of a hat or through
some other game of chance.
58 Cal. Democratic Party v. Jones, 530 U.S. 567 (2000).
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office, alternating among parties, if they so chose. Thus, one could
vote in the Democratic primary for a U.S Sentator, in the Republican
primary for Governor, and in the Libertarian primary for Lt. Governor.59 A blanket primary is fundamentally different from an open primary, where a voter can choose which primary to vote in, but must
choose one party's primary and only participate in that party's primary.6 ° This practice was struck down in the Supreme Court case California Democratic Party v. Jones.6
D.

Contesting Primaries

The type of primary system challenged-open, closed, or blanket-can largely categorize primary-related litigation. Challenges to
open and blanket primaries address parties' desire to keep out certain
classes of voters when state law prohibits them from doing so. Challenges to closed primaries focus on parties' desire to include voters
where state law restricts participation to a universe of voters smaller
than the party would like to include.
1.

Challenging Open Primaries

Open primaries have been challenged in the past, perhaps most
notably in Democratic Party of United States v. Wisconsin ex rel. La
Follette.6" In La Follette, the Wisconsin Supreme Court ruled that the
Wisconsin delegates to the national Democratic convention were
bound to vote in accordance with the state's open primary. 63 This
mandate was in direct contradiction of the national Democratic
Party's wishes to limit delegates to party loyalists.' Under the Wisconsin law, a voter was able to vote in the primary of any party he or
she chose irrespective of their party affiliation.65 Specifically, the
59 John R. Labb6, Louisiana'sBlanket PrimaryAfter California Democratic Party v. Jones,
96 Nw. U. L. REV. 721, 734-35 (2002).
60 Elisabeth R. Gerber, Strategic Voting and CandidatePolicy Positions, in VOTING AT THE
POLITICAL FAULT LINE: CALIFORNIA'S EXPERIMENT WITH THE BLANKET PRIMARY 192, 196-97
(Bruce E. Cain & Elisabeth R. Gerber eds., 2002). See also VA. CODE ANN. § 24.2-530 (1993)
(unconstitutional as applied by Miller v. Brown, 465 F. Supp. 2d 584 (E.D. Va. 2006)) (mandating
that all primaries be open, but that no one be able to vote in more than one party's primary).
61 Cal. Democratic Party v. Jones, 530 U.S. 567 (2000).
62 450 U.S. 107 (1986).
63 Wis. ex rel. La Follette v. Democratic Party of U.S., 287 N.w.2d 519 (Wis. 1980), rev'd,
450 U.S. 107 (1981).
6 Id.
65 Transcript of Oral Argument at 1-2, La Follette, 450 U.S. 107 (No. 79-1631).
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national party required that all delegates and caucus participants
pledge to publicly affiliate with the party. Yet, under Wisconsin law,
the delegates were bound to vote at the National Convention as
directed by the results of the open primary, and the very nature of an
open primary dictates that not every participant is a Democrat. 66 The
national Democratic Party appealed to the Supreme Court of the
United States, asserting that requiring the party to accept delegates
from a primary where anyone could participate violated their First
67
and Fourteenth Amendment rights.
In La Follette, the plaintiffs first argued that the state was infringing on their right to free political association by requiring the Democratic Party to accept delegates nominated by an open primary, and
then that the activity of political associations was essential to the electoral process and the First Amendment. 68 Without a compelling interest, the plaintiffs argued that the state did not have a right to interfere
with a political party's "exercise of its associational rights."69 This
argument was largely congruent with the opinion expressed in Cousins
v. Wigoda,7 ° where the Supreme Court ruled that a state was not entitled to maintain its primary electoral processes at the expense of a
party's bylaws.71 To do so, the Court held, would be "as direct and
severe an infringement of the right of association as can be
conceived." 72
The U.S. Supreme Court ruled for the plaintiffs.73 The Court
shared the plaintiffs' belief that the Cousins' decision had settled that
the state may not force its laws on the party's organizational structure.7 4 The Court further held that, based on Cousins, political parties
have a right to free association guaranteed by the First and Fourteenth
66 La Follette, 450 U.S. 107.
67 Brief for the Petitioner-Appellant at ii, La Follette, 450 U.S. 107 (1981) (No. 79-1631),
1980 WL 339511.
68 Id. at 16-17.
69 Id. at 17-18.
70 419 U.S. 477 (1975). In Cousins, Illinois primary laws essentially required the Democratic Party to accept delegates to its national convention who were nominated in a manner

inconsistent with national party rules. The Supreme Court held that constitutionally protected
rights of association allowed the party to set its nominating rules, and however legitimate a
state's laws may be, if they are to violate that right of association, a compelling reason must be
demonstrated.

71 Cousins v. Wigoda, 419 U.S. 477, 491 (1975).
72 Id. at 491-92.
73 La Follette, 450 U.S. at 126.

74 Id. at 121.
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Amendments, and that freedom to associate also allows political parties to identify the members of the association." Thus, the right to
associate guarantees political parties the right to exclude.76
2.

Challenging Closed Primaries

Political parties have also challenged closed primaries, most notably in Tashjian v. Republican Party of Connecticut.77 In 1984, Connecticut had a primary election system where one had to be a member
of a political party to participate in the primary process. 78 That January, the state's Republican Party adopted a rule that allowed
independents to vote in the Republican primaries. 79 After failing to
achieve legislative approval for this rule, the Republican Party of Connecticut filed suit in federal court arguing that the statute barring
independent participation in party primaries represented a violation
of their right to free association.8 ° When both the district court and
the court of appeals ruled in favor of the state Republican Party, the
state appealed to the U.S. Supreme Court.8 1
The Republican Party of Connecticut pointed to the U.S.
Supreme Court's determination in La Follette, which held that states
may not ordinarily impose their own values on political associations
without a compelling interest.8 2 The party argued that in light of La
Follette, the state lacked the power to enjoin political parties from
in the primary process if such expansion is
expanding participation 83
otherwise constitutional.
75 Id. at 121-22.
76 Id. at 123.

77 479 U.S. 208 (1986).
78 CoNN. GEN. STAT. ANN. § 9-431 (West 1985). See statutory note on 'Validity.' Id. See
also statutory note on 'Eligible voters' ("Connecticut's 'closed primary law,' . . . prohibiting
voters who were not enrolled in political party from participating in primary elections, substantially interfered with plaintiffs' associational rights.") Id.
79 Tashjian v. Republican Party of Conn., 479 U.S. 208, 212 (1986) ("Any elector enrolled
as a member of the Republican Party and any elector not enrolled as a member of a party shall
be eligible to vote in primaries for nomination of candidates for the offices of United States
Senator, United States Representative, Governor, Lieutenant Governor, Secretary of the State,
Attorney General, Comptroller and Treasurer.").
80 Id. at 213.
81 Id.

82 Democratic Party of the U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 124-25 (1981).
83 Brief of Appellees at 14, Tashjian v. Republican Party of Conn., 479 U.S. 208 (1986) (No.
85-766), 1986 WL 727517.
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The state argued that they had four compelling interests for maintaining the statute: (1) ensuring cost-efficient administration of primaries, (2) preventing party raiding,' (3) preventing confusion, and (4)
protecting the responsiveness and effectiveness of the political parties.8 5 The U.S. Supreme Court did not find any of these interests
substantially compelling, and it found that the state's interests were
unduly burdensome on the right to free association.86 The Court
stated that "[t]he Party's determination of the boundaries of its own
association, and of the structure which best allows it to pursue its
political goals, is protected by the Constitution."8 7
The Court also clarified that while political parties can open their
primaries to unaffiliated voters, opening the primary must be the
result of the party's own volition.88 Through the requirement of consent, the associational right of the political party to dictate the
requirements for participation trumps the desire of a non-member to
participate.8 9
3.

Challenging the Blanket Primary

One of the most important pieces of election litigation in recent
years, at least as it pertains to political parties' right to free association, was California Democratic Party v. Jones.90 The case arose out of
the so-called "blanket primary" utilized by California, following the
1996 passage of Proposition 198.91 The passage of Proposition 198
mandated that California have a blanket primary system, under which
every registered voter could vote for any primary candidate-regardless of their own affiliation-and each party's candidate with the highest number of votes would become the respective party's nominee.92
Therefore, any voter could pick which primary he wanted to vote in
by office. 93
84 See supra Part I.B. See also supra note 43.

85 Tashjian, 479 U.S. at 217.
86 Id. at 225.
87 Id. at 224.

88 Id. at 215 n.6.
89 Id.
90 530 U.S. 567 (2000).
91 CAL. ELEC. CODE § 2001 (West 1996) (repealed 2000). See also Rose, supra note 43, at

774-75.
92 Labb, supra note 59, at 734-35.
93 See supra Part I.C.
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In Jones, the Democratic and Republican parties joined forces
with smaller parties to challenge the legality of the blanket primary,
asserting a violation of their right to free association.9 4 The plaintiffs
claimed that, under the First Amendment, they had the right to
choose the nominees who would "best represent each party's ideology
and preferences," and that Proposition 198 grossly infringed on that
Constitutional right. 95
The plaintiffs' arguments ultimately fell under two headings.
First, because the primary is the very essence of a political party's
activity, the party's right to dictate who may be a member, and the
right to free association guarantees who may participate in its nomination process, were being infringed. 96 Second, the ballot requirements
of Proposition 198 unduly burden that right to free association
because opening the primary to all registered voters requires the
plaintiffs to accept individuals with whom the party prefers not to
associate.97
The Jones plaintiffs argued that parties "exist to advance their
members' shared political beliefs," and that the primary process is the
single most important means of achieving that objective. 98 Because
the blanket primary system effectively afforded unassociated voters
an equal say in determining the party's nominee, the plaintiffs argued
that the blanket primary would lead to nominees who did not reflect
the party's choice. 99
The plaintiffs relied heavily on Tashjian 0 0° and La Follette1 °1 in
arguing the unconstitutionality of the blanket primary system. 10 2 The
Tashjian Court held that the political parties had the constitutional
right to determine the boundaries of associational rights and specifically, who could associate themselves for the purpose of voting in a
94 Cal. Democratic Party v. Jones, 530 U.S. 567, 567 (2000).
95 Reply Brief for the Petitioners at 1, Cal. Democratic Party v. Jones, 530 U.S. 567 (2000)

(No. 99-401), 2000 WL 432371.
96 Brief for the Petitioners at 19-23, Cal. Democratic Party v. Jones, 530 U.S. 567 (2000)
(No. 99-401), 2000 WL 245498.
97 Id. at 23-38.
98 Id. at 20.
Id. at 17-18.
100 Tashjian v. Republican Party of Conn., 479 U.S. 208 (1986).
101 Democratic Party of the U.S. v. Wis. ex rel. La Follette, 450 U.S. 107 (1981).
102 Brief for the Plaintiff-Appellant at 23-26, Cal. Democratic Party v. Jones, 530 U.S. 567
(2000) (No. 99-401), 2000 WL 245498.
99
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primary.1 °3 The La Follette Court held that the freedom of political
parties to associate is a constitutional guarantee, and that freedom of
association also assures political parties the right to exclude individuals from the association. 4 Thus, the Jones plaintiffs argued that the
blanket primary system was unconstitutional because it denied the
parties the right to determine the boundaries of associational privi10 5
leges, and the right to decide who may participate in the primary.
The Court's majority held that the blanket primary violated the
rules set forth in Tashjian, and La Follette."°6 The Court distinguished
the blanket primary from an open primary, saying that, at least in an
open primary, voters selected the party's primary in which they would
participate. However, in a blanket primary, voters were not limited to
voting for a single party and could switch parties between offices.10 7
As a result of this case, California abandoned its blanket primary
system. 108
In La Follette, Tashjian, and Jones, the Courts set forth several
general themes regarding free association's relationship to the political party and the nomination process. First and foremost, the First
Amendment guarantees political parties the right to free association.'0 9 Second, the right to free association includes both the right to
decide who may be in the association, u' and to determine those individuals who may be excluded from the association."l
Third, the nomination of candidates is essential to political parties
and their associational rights. 2 Finally, the Courts made an important distinction between open primaries where voters affiliate with the
party by virtue of their selection of that party's primary ballot and
103 Tashjian, 479 U.S. at 224.

104 La Follette, 450 U.S. at 122.
105 Brief for the Plaintiff-Appellant at 40-42, Cal. Democratic Party v. Jones, 530 U.S. 567
(2000) (No. 99-401), 2000 WL 245498.
106 Jones, 530 U.S. at 576-77.
107 Nathaniel Persily, The Blanket Primary in the Courts: The Precedentand Implicationsof

California Democratic Party v. Jones, in VOTING AT THE POLITICAL FAULT LINE: CALIFORNIA'S
EXPERIMENT WITH THE BLANKET PRIMARY, 314-15 (Bruce E. Cain & Elisabeth R. Gerber eds.,
2002).

108 Laurie Asseo, Court Nixes 'Blanket' Primaries, June 26, 2000, http://www.salon.com/
politics/2000/06/26/blanket.
109 See supra Part I.A.

110 Tashjian v. Republican Party of Conn., 479 U.S. 208, 224 (1986).
111 Democratic Party of U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 121-22 (1981).
112 Cal. Democratic Party v. Jones, 530 U.S. 567, 575 (2000).
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ipso facto exclusion from all other parties' primaries-and the blanket
primary, where voters can alternate primaries between parties.1 3
Challenges to the Incumbent Protection Act

E.

Though there is no perfect way to nominate candidates, the Virginia method, under the Incumbent Protection Act, uniquely works to
deny political parties the right of free association. The Incumbent
Protection Act gives incumbents the ability to select a primary irrespective of their party's preference.1 4 Also, under the Act, all primaries must be open." 5 This necessarily leads to an unsavory resultforcing political parties to permit the participation of people who do
not share their political beliefs.
Republicans have challenged the Incumbent Protection Act with
limited success.116 In 1996, two Republican officials sued the Commonwealth in Marshallv. Meadows." 7 The plaintiffs claimed that Virginia's open primary law was unconstitutional after an incumbent
United States Senator chose a primary election,1 18 and won re-nomination with significant support from non-Republicans.1 9 Incumbent
United States Senator John Warner was being challenged in the
Republican primary by former Reagan Administration official Jim
Miller amid the backdrop of perceived transgressions by Warner
against the Republican Party's conservative core. 2 Robert Marshall,
a Republican state delegate, and Patrick McSweeney, a former Chairman of the Virginia Republican Party, filed suit against members of
the Virginia Board of Elections,1 2' arguing that the mandatory open
primary violated their First Amendment right to freedom of association. 22 The political party did not voice disagreement with the selection of a primary, and largely as a result, the Fourth Circuit did not
113 Jones, 530 U.S. at 577 n.8.
114 VA. CODE ANN. § 24.2-509 (1993).

115 Id. § 24.2-530.
116 Marshall v. Meadows, 105 F.3d 904 (4th Cir. 1997); Miller v. Brown, 462 F.3d 312 (4th
Cir. 2006).
117 Marshall v. Meadows, 921 F. Supp. 1490 (E.D. Va. 1996), aff'd, 105 F.3d 904 (4th Cir.
1997).
118 Id. at 1491.

119 Benjamin Sheffner, Rules of the Game: Parties' Right to Set Primary Rules Goes Before
Two Courts, ROLL CALL, December 5, 1996.
120 Charles H. Cunningham, Republicans Should Back Changed Warner, WASH. TIMES,

June 20, 1996, at C2, available at 1996 WLNR 371019.
121 Marshall, 105 F.3d at 905.
122 Id.
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find any elements of causation or redressability, and dismissed the
23
suit.
In 2006, Miller v. Brown raised the issue again. 24 Republican
Party officials sued after a Republican state senate incumbent chose
nomination by primary. 125 The local Republican Party cited its state

party plan's preference to maintain a nomination process free from
Democrats. 126 Because the incumbent exercised his right to choose a
primary, and because all primaries must be open to all voters, the
Republican Party argued that its right to define the membership of its
association was being infringed. 127 The district court ruled that the
plaintiffs had no standing to bring the case. 128 This time, however, the

appellants succeeded in appealing the dismissal of their case, won a
remand, and in November of 2006, were heard on the merits.129 On
remand, the district court found that as applied to the narrow facts of
the Miller case, the confluence of the open primary law, the Incumbent Protection Act, and the party's desire for a closed process
amounted to an infringement of the Republican Party's associational
rights.13 °

In Miller v. Brown, Mr. Larry Miller filed suit against various
election officials in his capacity as Eleventh District Republican
Chairman, claiming that the open primary mandate violated the
Republican Party's First Amendment right to free association.13 1 The
123 Id. at 906-07. Ultimately, because the Virginia Republican Party's central committee
voted to share Senator Warner's preference for a primary, there was no real injury to speak of.
124 Miller v. Brown, 394 F. Supp. 2d 794 (E.D. Va. 2005), rev'd, 462 F.3d 312 (4th Cir.
2006).
125 Id. at 796.

126 "In accordance with the amendment to the [Republican Party of Virginia's] Party Plan,
the 11th District Committee also chose to exclude voters who, in the past five (5) years, had
previously voted in a Democratic party primary. The sole exception were voters who pledged to
support the Republican party nominee in the general election." Id. at 797. The law, as discussed
supra, requires primaries to be open to all voters. As noted in this citation, the Republican Party
Plan calls solely for participation by those without a history of voting in Democratic primaries or
a willingness to publicly declare their intent to vote for the Republican nominee in the next
election.
127 See id. at 799-800.
128 Id. at 802-03. The court found that the issue was not ripe for adjudication. Because it
was too early for the State Electoral Board to issue any final rules about the 2007 primaries and
because the incumbent state Senator could still change his mind and opt for a convention or
caucus, there was found to be no concrete injury to the plaintiffs.
129 Miller v. Brown, 465 F. Supp. 2d 584 (E.D. Va. 2006).
130 Id. at 595.

131 Miller v. Brown, 394 F. Supp. 2d 794, 797 (E.D. Va. 2005).
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Commonwealth of Virginia moved to dismiss on the grounds that Mr.
Miller lacked standing to bring the action and the case was not ripe for
adjudication.'3 2 The district court concurred with the defendants and
dismissed the case. 33
On appeal, the Fourth Circuit Court of Appeals reversed the
finding of the district court and remanded the case for a hearing on its
merits. 134 The Fourth Circuit believed that Mr. Miller had standing to
bring the suit as the Eleventh District Republican Chairman,
entrusted with the job of selecting a candidate who represented the
Republican Party. 135 Further, the Miller court held that if the Eleventh District Republican Committee waited until there was a challenger to the incumbent, there would not be a ruling in time to affect
the primary, the ruling would disrupt the primary, or the court would
rule in haste. 36 Thus, the case as it stood was ripe for judicial
review. 137
On remand, the trial judge held that the First Amendment rights
of the Eleventh Senatorial District Republican Committee were violated,'1 38 because the Committee had no say in the matter-they
wanted a closed primary, and under Virginia law, the Republican
Committee could not have one. 39 Virginia law mandates all primaries
be open, 40 and that an incumbent be allowed to choose the method of
nomination.' 4 ' Therefore, because the selection of a primary by the
incumbent'4 2 left the party unable to screen out undesirable members,
the District Court accordingly found that the committee's rights were
violated. 143 This was an "as applied" ruling, meaning there was no
132 Id.
133 Id. at 803.

134 Miller v. Brown, 462 F.3d 312, 321 (4th Cir. 2006).
135 Id. at 316-17.
136 Id. at 319-20.
137 Id. at 319.
138 Miller v. Brown, 465 F. Supp. 2d 584, 595 (E.D. Va. 2006).
139 Id. at 586-87.
140 VA. CODE ANN. § 24.2-530 (1993).

141 Id. § 24.2-509.
142 Miller v. Brown, 394 F. Supp. 2d 794, 796-97 (E.D. Va. 2005).
143 Miller, 465 F. Supp. 2d at 595 ("This Court is therefore of the opinion that as applied to
the proposed 2007 11th Senatorial District Republican primary, § 24.2-530 is neither narrowly
tailored to serve a legitimate state interest nor justified by any compelling state regulatory interest offered by the defendants. While § 24.2-530 survives facial constitutional challenge, it is constitutionally infirm as applied to the narrow facts of this case.").
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directive issued for the legislature to amend Virginia law.'" The court
initially enjoined the Commonwealth from requiring an open primary
in the Eleventh District in 2007,14 before later staying the ruling
146
pending appeal.
As alluded to in Miller v. Brown,1 47 it is not the very concept of
the open primary that is a cause of action; the cause of action exists
because there will be situations where political parties will have no
choice but to allow non-members an equal say in determining the
party's nominee. 4 8 This is the crux of a right to the free association
argument-if the organization is left in a position where one member
can dictate the process by which its representatives are selected, and
that member chooses a method by which the organization is legally
mandated to accept non-members, then the organization has a legitimate grievance that their right to free association is being violated.
The most obvious avenue for a political party to take in seeking
to preserve their associational rights would be a convention. A convention allows the political party to control who is included and
excluded in the political association through filing fees and attendance
requirements.14 9 One contentious convention that led to litigation was
the 1994 Republican Party of Virginia convention. The case, Morse v.
Republican Party of Virginia,15 centered on several Republican delegates to the 1994 Republican convention in Virginia and their claim
that requiring a delegate to pay a fee violated the Voting Rights
151
Act.
The purpose of the 1994 Virginia Republican convention was to
nominate a Senate candidate, and the party outlined the requirements
for becoming a delegate to the convention. 5 2 Registered voters who
were willing to attend local meetings or conventions and pledge their
144 Id.
145 Id.

Id. at 597.
Id. at 595.
148 See Cal. Democratic Party v. Jones, 530 U.S. 567, 577 n.8 (2000) (holding that the constitutionally impermissible California blanket primary is legally distinct from an open primary).
The Court then concluded that ruling that the California blanket primary was unconstitutional
did not require a ruling that open primaries were unconstitutional. As a result, the open primary
remains a valid method of nomination.
149 See Moore, supra note 34, at 408-10.
150 853 F. Supp. 212 (1994), rev'd, 517 U.S. 186 (1996).
151 Morse v. Republican Party of Va., 517 U.S. 186 (1996).
152 Moore, supra note 34, at 408-09.
146

147
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support for the Republican nominee voted for delegates to the state
convention.' 53 Delegates had to be registered voters, pay a delegate
fee, and pledge their support for the party's nominee.
Given the
process involved, it seems quite easy to say that conventions offer a
greater safeguard against participation from those not committed to
supporting the party's candidate.
II.

ANALYSIS

The Incumbent Protection Act'55 is one side of the coin restricting
the right to free association in Virginia. I56 The other side is a simple,
twenty-seven word statute regarding primary participation."'7 The
Virginia Code provides that any registered voter may participate in
any party's primary, but may not participate in more than one primary
per election cycle. 158 All primaries must be open, and incumbents
alone have the right to decide whether the party holds a primary, a
convention, or some other form of nomination. However, the right to
free association includes not only the right to determine who is in the
association, but also the right to determine who is excluded from the
association. 159 This poses the very real question of whether the party
is being denied its right to determine who is included or excluded
160
from the association, thereby violating the right of free association.
Under Virginia election law, political parties make their own
rules when nominating candidates for races where a party member is
not the incumbent. 61 The parties may call conventions to establish a
platform, to nominate candidates, and to perform all other party functions. 162 Instead of a convention, parties may choose to nominate
their candidates via a primary. 163 The ability to make these decisions
for statewide offices, such as senator and governor, is granted to the
state political party. 164 In all other non-incumbent nominations, the
153 Id.
154 Id.
155 Marshall v. Meadows, 105 F.3d 904, 905 (4th Cir. 1997).
156 For more on the right to free association, see supra notes 27-28.

157 VA. CoDE ANN. § 24.2-530 (1993).
158 Id.

159 Democratic Party of U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 121-22 (1981).
160 See Miller v. Brown, 465 F. Supp. 2d 584, 594-95 (E.D. Va. 2006).
161 VA. CoDE ANN. § 24.2-508.

Id.
163 Id. § 24.2-516.
164 Id. § 24.2-509.
162

2007] How

PRIMARY ELECTION LAWS ADVERSELY AFFECT RIGHTS

155

"duly constituted authorities of the political party" for that specific
office will determine the process-for example, the congressional district party committees make the nomination decisions for the U.S.
House of Representatives. 165 However, when an incumbent is seeking
nomination, he is entitled to select the method of nomination for the
166
office-not the party.
Because any registered voter may vote in only one primary per
election cycle, there is no guarantee that participants in a primary are
loyal to the party holding the primary.167 This leads to the odd scenario where an incumbent may choose to have an open primary,
prompting a primary result different from that preferred by the party
loyalists.16 8 Indeed, the Republican Party of Virginia wanted only voters who were in accord with the party's principles and who were willing to express their intent to support the party's nominee to
participate in the primary election for U.S. Senate. 169 This placed the
party's associational desires in conflict with the law. 7 ° Likewise, the
Democratic Party of Virginia rules call for no voter opposed to the

Democratic nominee in the general election to participate in any
Democratic primary. 7 '
A.

Why the Open Primary and the Incumbent Protection Act
Cannot Co-Exist While Preserving the Right to Free
Association

The U.S. Supreme Court holds that the First Amendment protects political associations' right to gather to further their political
goals. 7 Under the umbrella of First Amendment protection, the
courts have included the right to identify who makes up the political
165 Id.

§ 24.2-509(A).

166 Id.

§ 24.2-509(B).

167 Open Primary, Hirsh et al. eds., supra note 13, availableat http://www.bartleby.com/59/
14/openprimary.html.
168 See generally Marshall v. Meadows, 105 F.3d 904 (4th Cir. 1997). The case was thrown
out in part because while an open primary was selected by the incumbent, the party also voiced
its support for an open primary at a party meeting. But had the party declared a preference for a
convention, the party still would have had to hold an open primary based solely on the selection
of the incumbent.
169 Marshall v. Meadows, 921 F. Supp. 1490, 1491-92 (E.D. Va. 1996).
170 Id.
171 Democratic Party of Virginia Party Plan, p. 6 (on file with author).
172 Democratic Party of U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 126 (1981).
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association and to limit participation within the association to those
who the association identifies. 7 3
The U.S. Supreme Court has also repeatedly stated that a political association's right to exclude is most important during the candidate-selection process. 174 Because the candidate selection process will
have a profound effect on the party's public policy positions, and the
nominee is the party's representative, the right to free association protects a party's ability to select a nomination process that includes only
their loyalists. 175 Though parties may choose an open nomination process, inclusion of non-party members in candidate selection must
always be at the political party's own discretion. 76
While a convention can satisfy the mandate that a political party
be allowed to determine who gets to participate in the process in Virginia, a political party does not always have the option of holding a
convention. 77 If a Virginia incumbent expresses his desire for a pri178
mary, the party is bound to select its nominee through a primary.
And if the party is conducting a primary, it is bound by Virginia law to
allow all registered voters in the office's jurisdiction to participate.17 9
Political parties forced to accept non-affiliated voters encounter
results that do not reflect the will of their affiliates. In the 2000 Michigan Republican Primary, with Democratic Vice President Al Gore
safely assured of his party's nomination for president and Michigan
Democrats voting by caucus on a different day, Democrats and
173 Id.
174 Cal. Democratic Party v. Jones, 530 U.S. 567, 575 (2000).

175 Id. (citing Timmons v. Twin Cities Area New Party, 520 U.S. 351, 372 (1997) (Stevens,
J., dissenting) ("But a party's choice of a candidate is the most effective way in which that party
can communicate to the voters what the party represents and, thereby, attract voter interest and
support.")). See also Nader v. Schaffer, 417 F. Supp. 837, 847 (D. Conn. 1976), affd, 429 U.S.
989 (1976) ("[lit is a function of parties 'to form coalitions of interest groups, providing their
members access to power and facilitating the passage of legislation once a party has achieved
office.' In order to accomplish this goal, the party seeks to nominate those candidates who are
most likely to win the general election, while remaining most faithful to the party's (i.e., its
members') policies and philosophies. The party's selection of its candidates therefore is an ultimate and crucial element of the party members' political activities.").
176 See generally Tashjian v. Republican Party of Conn., 479 U.S. 208, 225-29 (1986). The
open process is not what makes the Virginia scheme unconstitutional, nor is mandating all
primaries be open. Rather, what is unconstitutional is putting parties in a position where they
find themselves accepting non-members against their wishes as is what happens when an incumbent selects a primary in Virginia and the party prefers a closed process.
177 VA. CODE ANN. § 24.2-509(B) (1993).
178 Id.
179 Id.

§ 24.2-530.
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Independents came out to vote in the open Republican presidential
primary. 180 The result was that while then-Governor George W. Bush
won at least a plurality of Republican primary voters, he still lost the

Michigan primary to Senator John McCain. 8 ' Michigan Republicans
voluntarily accepted an open primary scheme with the incorrect
assumption that it would help Governor Bush.'8 2 If a concerted effort
by one party's members to participate in another party's primary
presented itself in a Virginia race, and the incumbent selected the pri-

mary, the political party holding the primary would be powerless to do
anything about it.'83 This would wholly deprive the host party from
their right to exclude people from their association, in direct violation
of their constitutional right to associate. 184
If a Virginia political party wants to limit participation to those
loyal to its organization, and the incumbent wants to hold a primary,
the right to limit association-as guaranteed in Jones-is violated. 8

While Jones did distinguish the open primary from the blanket primary, it also clarified that the right to associate carries the right to

exclude from the association.' 86 Since Virginia political parties must
accept a primary selected by an incumbent,187 and since all primaries
must be open,188 the Commonwealth is unconstitutionally denying
political parties the right to exclude. Therefore, the Commonwealth is
denying the parties their right to freely associate.
180 Bruce E. Cain, Point/ Counterpoint:Party Autonomy and Two-Party Electoral Competition, 149 U. PA. L. REV. 793, 803-04 (2001).
181 See Susan Baer, McCain Support Poses Puzzle; Democrats Provide Wins, But Would
They Be There in November?, BALTIMORE SUN, Feb. 25, 2000, at 1A, available at 2000 WLNR
1069095 (exit polling showed that 17% of the vote in the primary came from self-identified
Democrats, and that of those Democrats, 83% said they voted for John McCain. That percentage proved greater than the margin of victory).
182 Gerber, supra note 60, at 335-36 (Then-Michigan Gov. John Engler, a devout Bush
supporter, thought that an open primary would prevent doctrinaire conservative Republicans
from banding together to help a less electable conservative candidate win the Michigan primary
over Gov. Bush. The reverse happened: more liberal supporters of Sen. McCain banded
together to deliver the primary for him.).
183 VA. CODE ANN. § 24.2-530.
184 Cal. Democratic Party v. Jones, 530 U.S. 567, 574 (2000).
185 Id. ("[A] corollary of the right to associate is the right not to associate.").
186 Id.
187 VA. CODE ANN. § 24.2-509(B). The incumbent's selection may reflect the majority of
voting party members, but even if the vast majority of party members prefer a closed method of
nomination, if an incumbent prefers an open method, the majority of party members are left
with an open process against their wishes.
188 Id. § 24.2-530.
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Why the Open Primary or the Incumbent ProtectionAct Could
Be Retained While Preserving the Right to Free Association

A political party's right to freely associate and, by extension, the
right to exclude does not in and of itself guarantee that the political
party may exercise this right through a primary election. 189 Courts
have repeatedly declined to rule that the right to exclude extends to
the right to exclude in a primary rather some other nominating
vehicle.1 90
Under Tashjian, states still have the power to regulate the manner in which elections are held.19' A state can maintain the right to
dictate who can participate in a primary without infringing on the
right to free association if it offers a different method of nomination
which permits the party to exclude whom it sees fit. 192 If the Incumbent Protection Act is repealed, then political parties would be free to
decide whether they want an open process like a primary, or a closed
one like a convention. Similarly, if Virginia ceases to make open
primaries mandatory, as sought by the plaintiffs in Miller,193 that too
189 See Am. Party of Tex. v. White, 415 U.S. 767, 781 (1974) (requiring a party to hold a
convention is no more burdensome than having them hold a primary).
190 See Nathaniel Persily & Bruce E. Cain, Symposium: Law and Political Parties: The
Legal Status of Political Parties:A Reassessment of Competing Paradigms, 100 COLUM. L. REV.
775, 812 (2000) ("Perhaps a challenge to the open primary has not surfaced because all parties
operating under them see them as to their advantage or at least not worth overturning."). See
also White, 415 U.S. at 781 ("We have considered the arguments presented, but we are wholly
unpersuaded by the record before us that the convention process is invidiously more burdensome than the primary election, followed by a runoff election where necessary, particularly
where the major party, in addition to the elections, must also hold its precinct, county, and state
conventions to adopt and promulgate party platforms and to conduct other business.").
191 Tashjian v. Republican Party of Conn., 479 U.S. 208, 217 (1986).
192 Democratic Party of U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 121-22 (1981). See
also Cal. Democratic Party v. Jones, 530 U.S. 567, 574 (2000). In both cited rulings, the right to
exclude is made clear. No right to exclude through the political party's preferred method is
suggested. See also White, 415 U.S. at 781 ("We have considered the arguments presented, but
we are wholly unpersuaded by the record before us that the convention process is invidiously
more burdensome than the primary election, followed by a runoff election where necessary,
particularly where the major party, in addition to the elections, must also hold its precinct,
county, and state conventions to adopt and promulgate party platforms and to conduct other
business."). See also infra note 207, which quotes the district court in the remand Miller v.
Brown where the court says that the mandatory open primary in and of itself does not violate
the political parties' rights.
193 Not Larry Sabato, Ken Cuccinelli Live Chat (Sept. 1, 2006), http://notlarrysabato.typepad.com/doh/2006/09/kencuccinelli_.html.
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would eliminate the undue burden on the associational rights of political parties. 94

This concept is a reasonable evolution from the opinion stated in
American Party of Texas v. White. 95 In American Party of Texas, the

court held that requiring a convention does not impose a higher burden on political parties than requiring a primary. 96 The First Amendment guarantees all parties the right to free association and
disassociation; however, there is no guarantee to the right to a closed

primary if another closed nomination process is made available.
It is important to remember that Virginia taxpayers pay the entire
bill for primaries, regardless of whether they are a member of the
party holding a primary, or even if they are registered to vote.19 7
Thus, localities can get stuck with expensive bills for primary elections, and as such, have a compelling argument that if they have to pay

for an election, they should have some measure of input in who gets to
participate. In the 2006 Virginia Democratic Senate primary, former
Naval Secretary (and now Senator) James Webb faced off against
Democratic activist Harris Miller.1 98 Because this was a primary,
Virginians paid the costs, and in some localities, the cost was staggering. In reliably Republican Chesterfield County, 199 the Democratic

Primary wound up costing county taxpayers about $55,000: almost $19
per primary voter.2 ° ° In one precinct in Rockingham County, no one
194 The key here is to add one step to the process where a party makes a choice, either
between an exclusionary process like a convention and an open process like an open primary, or
between an open primary and a closed primary. When parties cannot choose a closed primary or
a closed process of any kind (as with when incumbents choose to be renominated by primary),
the state is denying them their associational rights.
195 415 U.S. 767 (1974).
196 Id. at 781. See also Cal. Democratic Party v. Jones, 530 U.S. 567, 595 (2000) (Stevens,
J., dissenting) (noting that no case "has held or suggested that the 'right not to associate' imposes
a limit on the State's power to open up its primary elections to all voters eligible to vote in a
general election.").
197 VA. CODE ANN. § 24.2-518 (1993) ("The treasurer of the county or city in which the
elections are held shall pay the costs of primary elections.").
198 Anne E. Kornblut, Virginia Democrats Back Ex-Navy Secretary in Senate Race, N.Y.
TIMES, June 14, 2006, at A18, available at 2006 WLNR 10158523.
199 In the 2006 Senate election, Democrat James Webb defeated incumbent Republican
Senator George Allen, but lost Chesterfield County by the resounding margin of 58% to 40%.
Virginia State Board of Elections, November 7, 2006, General Election Results, http://
sbe.virginiainteractive.org/nov2006/l_02.htm (last visited Aug. 19, 2007).
200 Tyler Whitley, Apathy Wins by Landslide at One Precinct, RICHMOND TIMES DISPATCH,
June 15, 2006, at B-4, available at 2006 WLNR 10622133 (Chesterfield County spent about
$55,000 on the primary, and 3,067 voters participated).
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voted at all, and the three election officers at that polling place were
effectively paid by the taxpayers to read books all day."'1 While this
level of expense does not allow the taxpayers to dictate the rules of
nomination so that associational rights are violated, it certainly supports the argument that if the Commonwealth ensures that a political
party has the option to choose a closed nomination process, it must
also have the right to demand that primaries be open to all registered
voters.
After the 1996 Virginia U.S. Senate primary, which incumbent
Senator John Warner handily won by a margin of sixty-six percent to
thirty-four percent, studies indicated that the Senator only garnered
about fifty-five percent of the Republican vote.20 2 This was enough to
win, but low enough that a better financed Republican contender may
have prevented Warner from obtaining the support of fifty percent of
his own party.20 3
Given party activists' desire to punish Warner for opposing past
Republican nominees for Lieutenant Governor and Senator, along
with Senator Warner's relatively low percentage of the Republican
vote, it is very easy to envision a scenario where Warner would have
chosen a primary against the party's will and won the nomination
while losing the Republican vote."° The elimination of the Incumbent
Protection Act, the mandatory open primary, or elimination of both
would be the way to ensure that such a scenario does not come to
fruition. Elimination of both would not be necessary, however, as an
end to the Incumbent Protection Act would allow political parties to
select the closed convention process. Courts are typically loathe to
indulge such hypothetical scenarios as the one posed in this paragraph
with Senator Warner. 20 5 Far less hypothetical is the issue raised in
Miller, and the forced acceptance of unfriendly voters in party prima201 Id.
202 Tyler Whitley, Warner Spends Day At Senate, RICHMOND TIMES DISPATCH, June 13,

1996, at A-1, available at 1996 WLNR 1064073 (political scholar Larry Sabato estimated that
Senator John Warner received 55% of the Republican vote and that 50,000 Democrats participated, 90% of whom voted for Warner).
203 Tyler Whitley, Polls Note Ads' Effect On Vote, RICHMOND TIMES DISPATCH, July 22,
1996, at B-5, available at 1996 WLNR 1054817 ("Warner ... outspent Miller $1,606,936 to
$667,159.").
204 See generally Warren Fiske & Dale Eisman, State's GOP Leaders Set to Wage War
Against Warner, ROANOKE TIMES, March 27, 1995, at Al, available at 1995 WLNR 1183135.
205 See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (finding that a requirement of standing is an actual or imminent injury, not one that is merely hypothetical).
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ries that the party would prefer not to hold, instead preferring a closed
process.
C.

Solutions

Virginia cannot mandate closed primaries. 2 0 6 Virginia can mandate open primaries, as existing case law has demonstrated, as effectively stated in Miller,2°7 and as further underscored by Justice
Stevens's dissent in Jones.2 °8 Virginia can also offer political parties
the choice of whether to have an open or closed primary.2 °9
Since Virginia holds the power to open its primaries to any registered voter, 210 and the parties retain the right to exclude non-members
from their candidate selection process, it the political parties must be
given the right to exclude without infringing on the state's power. The
Commonwealth of Virginia must cede either the power to mandate
open primaries or remove the power of incumbents to choose their
method of re-nomination and grant that right to the political parties.
In Jones, Justice Stevens suggested that it made perfect Constitutional
sense to devise a system where primaries would be conducted according to the state's laws, but parties would have the option of refusing
the primary, presumably in favor of a convention.2 12 Stevens opted
not to endorse this idea, merely suggesting its constitutionality.2 13 This
206 See Tashjian v. Republican Party of Conn., 479 U.S. 208, 225 (1986) ("We conclude that
the State's enforcement, under these circumstances, of its closed primary system burdens the
First Amendment rights of the Party.").
207 See Miller v. Brown, 465 F. Supp. 2d 584, 593 (E.D. Va. 2006) ("[T]his Court is of the
opinion that, with one limited exception, [the open primary law], when viewed in the context of
Virginia's overall candidate nominating scheme, does not impermissibly overburden the First
Amendment rights of Virginia political parties.").
208 See Cal. Democratic Party v. Jones, 530 U.S. 567, 577 n.8 (2000) ("[T]he blanket primary also may be constitutionally distinct from the open primary, in which the voter is limited to
one party's ballot."). See also id. at 595 (Stevens, J., dissenting).
209 Democratic Party of U.S. v. Wis. ex rel. La Follette, 450 U.S. 107, 123-24 (1981) ("[A]
State, or a court, may not constitutionally substitute its own judgment for that of the Party.").
See also Tashjian, 479 U.S. at 224 ("The Party's determination of the boundaries of its own
association, and of the structure which best allows it to pursue its political goals, is protected by
the Constitution.").
210 VA. CODE ANN. § 24.2-530 (1993) ("All persons qualified to vote .. .may vote at the
primary.").
211 See La Follette, 450 U.S. at 121-22. See also Jones, 530 U.S. at 574.
212 Jones, 530 U.S. at 595 (Stevens, J., dissenting).
213 Id. (Stevens, J., dissenting) ("Although it is true that we have extended First Amendment protection to a party's right to invite independents to participate in its primaries, . ..
neither that case nor any other has held or suggested that the 'right not to associate' imposes a
limit on the State's power to open up its primary elections to all voters eligible to vote in a
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Comment shares Justice Stevens's idea in his dissent in Jones that such
a plan is constitutional and wholeheartedly endorses it as a remedy to

Virginia's currently untenable situation.
In Miller v. Brown, the plaintiffs sought an outright end to the
law mandating an open primary, and did not succeed.2 14 The Commonwealth sought to maintain the status quo, and also failed.2 15 Consequently, both parties appealed the ruling.2 16 In this case, District
Judge Henry Hudson was the only party who got it right-a political

party's right to free association is neither breached by the open primary law, nor the Incumbent Protection Act, on their own. Rather,
the right to free association is breached when the incumbent forces an
open primary on a party that wants a closed process.217
If Virginia is inclined to continue allowing incumbents to select

their method of nomination, they cannot do so in a manner that would
place political parties in the position of having their right to free association violated. Since the current confluence of the open primary
mandate 218 and the Incumbent Protection Act 219 serve to violate those
rights, the Commonwealth needs to change how it conducts political
nominations. 22 0 As such, Virginia should build upon the District
Court ruling in Miller v. Brown, and amend its nomination laws so
that political parties always have the option of a closed nomination
process if they so desire. This can be achieved by either allowing
general election. In my view, while state rules abridging participation in its elections should be
closely scrutinized, the First Amendment does not inhibit the State from acting to broaden voter
access to state-run, state-financed elections.").
214 See Miller v. Brown, 394 F. Supp. 2d 794, 802 (E.D. Va. 2005) (Local political party
chairman failed to establish actual or imminent injury required to have standing to bring action
to declare statutory open primary requirements violated First Amendment right of free
association.).
215 Brief of Appellee at 11, Miller v. Brown, 462 F.3d 312 (4th Cir. 2006) (No. 05-2254),
2006 WL 481119.
216 Notice of Appeal filed Dec. 15, 2006 (on file with author); Notice of Cross-Appeal filed
Dec 26, 2006 (on file with author).
217 Miller v. Brown, 465 F. Supp. 2d 584, 595 (E.D. Va. 2006) ("Section 24.2-530 is constitutionally sound when engrafted onto a statutory scheme providing for alternative, less restrictive
means of candidate selection. When the Republican Party's discretion is foreclosed by Senator
Martin's invocation of § 24.2-509, mandating a forced open primary, the confluent effect impermissibly undermines the l1th District Committee's right of free association. This narrow and
perhaps infrequent application of § 24.2-530 violates the First Amendment right of the plaintiffs
in this case.").
218 VA. CODE ANN. § 24.2-530 (1993).
219 Id. § 24.2-509(B).

220 See supra Part II.
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political parties to dictate who may participate in the primary process
or by revoking the right of an incumbent office-holder to determine
the method of nomination. The District Court recognized the
problems presented by existing law, but only applied precedent to the
unique situation presented by the Eleventh District Republican Committee. What the Court did not do was offer any sort of blueprint for
a legislative remedy to prevent this situation from presenting itself in
the future. The remainder of this analysis section does just that. What
follows are three options from which the Virginia General Assembly
may apply the lessons from Miller v. Brown and other existing precedent to rectify the currently unconstitutional primary election scheme.
The first possible way would be to revoke the Incumbent Protection Act-the law that lets incumbents chose the method of nomination. 221 Because Part A of that statute grants political parties the right
to select the method of nomination in the absence of an incumbent
selection,22 2 parties would gain sole dominion over the method of
nomination, and may select a convention which would preserve their
right to free association.2 23 The most important component in this
equation is a choice being exercised by the political party whether to
select a process open to all. or open only to their respective party.
There will be occasions when the best interests of the incumbent do
not match the desires of that incumbent's political party, and in those
instances, it is a violation of that party's associational rights to be
forced to accept participation from those whom the incumbent may
wish to involve but most party members do not. This is both the best
possible course and the least likely to happen. It is the best possible
course because it eliminates the ability of one individual to unilaterally dictate how a political party will nominate its candidate. It is the
least likely to happen because it will require state legislators to voluntarily deprive themselves of a significant advantage in their next
election.

24.2-509(B).
222 Id. § 24.2-509(A).
223 Id. ("The duly constituted authorities of the state political party shall have the right to
determine the method by which a party nomination for a member of the United States Senate or
for any statewide office shall be made. The duly constituted authorities of the political party for
the district, county, city, or town in which any other office is to be filled shall have the right to
determine the method by which a party nomination for that office shall be made.").
221 VA. CODE ANN. §
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The second option would be for the Commonwealth to change
the law requiring open primaries, 224 So that parties may choose
between open and closed affairs. To offer closed primaries would
require some way of identifying party affiliates. One such method
would be to require party registration, whereby Virginia voters would
register with a political party or remain independent, creating a
database from which political parties could select qualified primary
participants.22 5
The final option would be to allow political parties to devise their
own method of screening using vote history or loyalty pledges.22 6
Such a process would probably come under strict scrutiny from the
Department of Justice.2 27 Under either scenario, Virginia could continue to allow incumbents to choose the process, but would allow the
parties to decide whether a primary would be open or closed. Only by
adopting either of the aforementioned plans, or by adopting both, can
Virginia comply with the constitutionally mandated right to free
association.
CONCLUSION

It is of paramount importance to allow political parties to freely
associate by choosing who may participate in their nomination process. 228 The Constitution does not guarantee a party the right to exercise its associational rights through a primary. 229 The right to free
association, as affirmed in La Follette, Tashjian, and Jones must be
preserved. This means both preserving the right to include and to
exclude. The current combination of the Incumbent Protection Act
224 Id. § 24.2-530.
225 See S.B. 265, 2004 Leg. Sess. (Va. 2004) (State Senator Ken Cuccinelli (R-Fairfax) introduced legislation to require party registration for the purpose of granting political parties the
right to choose its primary participants). The proposed legislation was ultimately tabled.
226 Miller v. Brown, 394 F. Supp. 2d 796 (E.D. Va. 2005).
227 See Smith v. Allwright, 321 U.S. 649, 661-62 (1944) ("It may now be taken as a postulate
that the right to vote in such a primary for the nomination of candidates without discrimination
by the State, like the right to vote in a general election, is a right secured by the Constitution.").
228 Cal. Democratic Party v. Jones, 530 U.S. 567, 575 (2000).
229 See Am. Party of Tex. v. White, 415 U.S. 767, 781 (1974) (ruling that requiring a party to
hold a convention is no more burdensome than having them hold a primary). See also Miller v.
Brown, 465 F. Supp. 2d 584, 593 (E.D. Va. 2006) ("The Virginia election law is even less restrictive than those approved by the U.S. Supreme Court in Forston and American Party of Texas.
Rather than dictate a single method of candidate selection, Virginia law provides a political party
with four alternatives-three closed and one open. This in effect affords a political party the
broadest possible opportunity to exercise its right of self-governance.").
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and mandatory open primary serves to deny that right. By adopting
one or both of the possible remedies outlined in this Comment: eliminating the Incumbent Protection Act or allowing political parties to
decide whether their primary will be open or closed, the Commonwealth of Virginia can rectify its unconstitutional primary election
laws and preserve the basic constitutional right to free association.

