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INTRODUCTION

One of the Civil Rights Law Journal's goals is to bring attention
to current civil rights topics and contribute to the legal community's
discussion of these important issues. The Civil Rights Law Journal
chose immigration as this year's Symposium topic because it has burgeoned into one of the most important national policy debates that
cross-cuts domestic and foreign policy, and also implicates concerns of
security, fundamental fairness, civil liberties, and what it means to be
"American" in the 21st Century. We were very pleased to host more
than a dozen panelists, including local immigration law experts and

senior representatives from Capitol Hill and the Administration. The
Symposium was comprised of two panels and a keynote speech, which
appear below.
We would like to thank all the panelists who participated in our
Symposium for their support of the Civil Rights Law Journal and
George Mason University School of Law.
I.

PANEL 1:

PRACTITIONERS-DOING IMMIGRATION WORK PRO.

BONO

Moderator:
DEBI

SANDERS,

ESQ., Executive Director, Capital Area Immigration

Rights Coalition
Panelists:
OFELIA L. CALDERON, ESQ., Founding Partner, Calderon & Derwin,
PLC
KAREN T. GRISEZ, ESQ., Special Counsel, Fried, Frank, Harris,
Shriver & Jacobson LLP

Pro Bono Coordinator, Department of Justice,
Executive Office for Immigration Review

STEVEN LANG, ESQ.,

NANCY JANE SHESTACK, ESQ., Executive Director, Hogar Hispano Catholic Charities of the Diocese of Arlington
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Summary:
All panelists agreed that working in the field of immigration law
provided a rewarding experience. Working in this area encompassed
both on-your-feet litigation and desk-bound visa work. Panelists suggested that experienced lawyers in the field were willing to serve as
professional mentors for those interested in pursuing a career as an
immigrations lawyer.
Law students can get involved in immigration work in a number
of ways. Students can volunteer at an immigration court, perform
externships or internships, take summer associate positions in the
field, or work at immigration focused non-profit organizations. Nonprofit work could involve representing an asylum speaker in his quest
to remain in the United States. Mr. Lang stressed the importance of
his first volunteer effort with the South Texas Pro Bono Asylum Representation Project (ProBar information available at http://www.
abanet.org/publicserv/immigration/probar.shtml).
It provided him
with experience in direct representation. According to Mr. Lang,
ProBar accepts volunteers over Spring Break, during the summer, and
also during school semesters when students may obtain credit for
clinical coursework.
Law students can also join the Capital Area Immigrants' Rights
Coalition ("CAIR Coalition") and visit immigrants housed in Virginia
jails. Other local non-profits include Hogar Hispano (http://www.ccda
.net/) and Ayuda (http://www.ayudainc.org/pages/page.cfm?id=l). If
students want to work in non-legal immigration fields, the panelists
suggested volunteering as an English as Second Language ("ESOL")
instructor. Students gain important skills in any one of the following
types of immigration work: case management, conducting client interviews, drafting motions and appeals, trial preparation, and litigation.
The panelists noted the important work that students may receive
in the immigration field. Good lawyers help prevent people from
being returned to a country where they may be persecuted, tortured,
or killed. Immigration attorneys also help keep families together. In
many immigration cases, access to an attorney is not a right guaranteed by the 6th Amendment. According to a recent Board of Immigration Appeals' study, aliens received favorable decisions 40% of the
time when represented by a pro bono attorney and only 10% when
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they appeared pro se.1 The panelists encouraged students to get
involved in pro bono work and to continue to work in the immigration
field.
II:

PANEL 2: POLICY-DEBATE:

AMNESTY V.

ENFORCEMENT-THE HOUSE AND SENATE PROPOSALS

Moderator:
WILLIAM

S. CONSOVOY, ESQ., Associate, Wiley Rein & Fielding LLP

Panelists:
L. BRAND, ESQ., Assistant Attorney General for
Legal Policy, U.S. Department of Justice
MICHAEL M. HETHMON, ESQ., General Counsel, Immigration Reform
Law Institute
JURIA JONES, ESQ., Chief Courts and Immigration Counsel, Senate
Committee on the Judiciary
PHIL KIKO, Eso., Chief of Staff and General Counsel, House Committee on the Judiciary
MAX SEVILLIA, ESQ., Legislative Counsel, American Civil Liberties
Union
THE

HON.

RACHEL

DANIEL GRIFFITH,RESEARCH EDITOR, CRLJ
My name is Daniel Griffith; I'm the research editor for the Civil
Rights Law Journal. On behalf of the Board and all of our members, I
would like to thank everyone who's in attendance today. I'd especially like to thank all our panelists. I'd like to take this opportunity
to once again thank our sponsors-McGuire Woods for their primary
sponsorship, and Kalijarvi, Chuzi & Newman and Bar/Bri for their
general sponsorship; and most importantly, I'd like to welcome back
our moderator for this panel, William Consovoy.
Mr. Consovoy is a 2001 graduate of the George Mason University
School of Law, and among many other things that he did while he was
I

DEPT. OF JUSTICE, BD. OF IMMIGRATION APPEALS, THE BIA PRO BONO PROJECT iS SUc-

CESSFUL (2004), available at http://www.usdoj.gov/eoir/reports/BIAProBonoProjectEvaluation.
pdf. See also, UNITED STATES COMM'N ON INT'L RELIGIOUS FREEDOM, REPORT ON ASYLUM

(reporting that 2% of unrepresented asylum speakers subject to expedited removal are granted relief
compared to 25% of represented asylum seekers earning relief in fiscal years 2000-04), available
SEEKERS IN EXPEDITED REMOVAL, VOL. i: FINDINGS AND RECOMMENDATIONS (2005)

at http://www.uscirf.gov/countries/global/asylum-refugees/2005/february/Volume%20I.pdf.
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here, he was also the Editor-in-Chief of the Civil Rights Law Journal.
Upon graduation he clerked at the Arlington Circuit Court and then
worked for a time at McGuire Woods before serving in the chambers
of the Honorable Edith Hollen Jones on the United States Court of
Appeals for the Fifth Circuit. He currently works in the appellate
practice group at Wiley, Rein and Fielding and; as many of us already
know, he has been selected to serve in the chambers of Justice Clarence Thomas beginning in the October 2008 term. At this time I'd
like to turn everything over to William Consovoy.
(Applause.)
WILLIAM CONSOVOY, MODERATOR
It's always great to be back at the law school, and I'm looking
forward to what I think is going to be a really interesting and timely
debate. What I'm going to do is briefly introduce the panelists in the
order in which they'll speak. They'll each speak for approximately
five minutes or so, lay out their views on the subject before us, and
then I'll ask questions of the panel. They'll ask questions of each
other and keep the debate moving.
First up is the Honorable Rachel L. Brand, Assistant Attorney
General for Legal Policy. As Assistant Attorney General, Rachel
manages the development of a variety of civil and criminal policy initiatives, the creation of Department regulations and the Department's
role in the confirmation of the President's judicial nominees. Rachel's
previous experience includes a clerkship for Supreme Court Justice
Anthony Kennedy, and Charles Fried from the Supreme Judicial
Council of Massachusetts.
Next is Phil Kiko, Chief of Staff and General Counsel for the
House Judiciary Committee. On the House committee Phil worked
on anti-terrorism legislation, legislation overhauling the INS, visa
reform and border security, and he worked on numerous other pieces
of legislation. He has worked in the Education and Interior Departments and has served as Chief of Staff for Representative Sensenbrenner of Wisconsin. He is an alum of the International School of Law,
which is the predecessor to this law school.
Next is Juria Jones, the Chief Courts and Immigration Counsel
for the Senate Judiciary Committee. Juria has responsibility for a
broad range of issues, including immigration and border security,
oversight of the judiciary and the courts. Ms. Jones also served as
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counsel to Senator Arlen Specter. In that capacity she was responsible for such issues as immigration, civil rights, the Constitution and
other issues before the Committee.
Next is Michael Hethmon, General Counsel, Immigration
Reform Law Institute. He is one of a handful of lawyers outside of
federal government service specializing in the representation of the
interests of United States citizens in immigration-related cases. He
has published commentary and analysis on a wide range of immigration-related issues, and also provides technical advice in drafting
immigration reform legislation.
And finally we have Max Sevillia, Legislative Counsel for the
ACLU. At the ACLU, Max is responsible for immigration and
national security issues. He has worked with Representative Jerrold
Nadler of New York and Representative Alcee Hastings of Florida.
His responsibilities there included judiciary and international relations, as well as homeland security, defense, and minority outreach
and advocacy. With that, I turn it over to Rachel Brand.
THE HONORABLE RACHEL L. BRAND, ESQ., ASSISTANT
ATTORNEY GENERAL FOR LEGAL POLICY, U.S.
DEPARTMENT OFJUSTICE
Thanks Will. I know how short my attention span is when I come
to events like this, so I'm going to keep it really short. The President,
in laying out his vision for immigration reform, has laid out a comprehensive approach that has three main parts: border security; interior
enforcement, by which we mean enforcement of the immigration laws
in the interior, not at the border, including enforcement of laws
against illegal employment of aliens; and a temporary worker program
to bring those who are already here and working illegally out of the
shadows and into some kind of legalized status in the United States.
In the President's view, these three prongs are mutually reinforcing. You won't be able to have border security if you don't bring the
eleven to twelve million illegal aliens already here into some kind of
legal status. Interior enforcement obviously contributes to border
security, border security contributes to interior enforcement, and so
forth, and we think all three of them contribute generally to national
security. I'll quickly make a number of observations that support the
need for these three prongs.
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We have to have operational control of the border. We need to
know who's in the United States, and who's entering the United
States. It is indisputably the case that people coming across the southwest border of the United States, are not just those who come to work
in the United States-although that is true of the vast majority of people who come. There are also those who come here for more nefarious reasons: drug trafficking, human trafficking, alien smuggling and
so forth, and also for terrorism purposes. When you talk to Border
Patrol agents at the border, they'll tell you they're not just seeing
Mexicans. They're not just even seeing Central Americans. They're
seeing aliens from India, China, and virtually every country in the
world illegally crossing the southwest border into the United States,
and that is a national security concern that we need to address.
My second observation is that because there are about eleven
million aliens illegally here now, there is nothing, practically speaking,
that we could do to completely enforce the immigration laws against
all of them. There simply are not the resources available to do that.
Thirdly, building on that, one of the reasons it is impractical to
enforce the immigration laws against all eleven million illegal aliens is
that the civil removal system in the United States is broken and
clogged. If DHS has an alien in custody whom it wants to remove
from the United States, it takes years to do so because of all the
appeals available, the many mechanisms that aliens can employ to
achieve delay, the delay caused by the courts because they're so
overburdened by cases.
The next observation is that most illegal aliens work. Most aliens
here in the United States are not coming for drug trafficking or alien
smuggling or terrorism purposes. The disparity in economic status
between the United States and countries such as Mexico is so great
that there is almost no way to remove the economic incentive to come
to the United States.
Because it is impossible to enforce immigration laws against all
illegal aliens inside the United States and because the economic incentive to cross the border is so great, border security itself is not sufficient. We need a temporary worker program. There is just no way,
without a temporary worker program, to bring all eleven million
aliens out of the shadows.
A temporary worker program must have sufficient incentives to
participate. For example, we need to find ways to assure aliens who
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are already here and working that if they join the temporary worker
program, they will be able to keep their jobs and will not be deported
simply because they came forward to participate in the program.
With respect to the details of how we achieve increased border
security, increased interior enforcement, and a temporary worker program, Phil and Juria will know more about the details of the various
pieces of legislation. What the President has stressed is that legislation must address all three parts. You have to have an enforcement
mechanism; you have to have a temporary worker program. That's
not to say that we can't implement increased enforcement before
implementing a temporary worker program, like the House bill did,
but at some point in the near future we need to have all three parts.
I'm not going to comment on particular pieces of pending legislation. We are working actively with the House and the Senate to give
them our views directly on those pieces of legislation, and we'll continue to do that. The House recently passed border security legislation that I think they'll soon send to the President for his signature.
The Senate passed a bill that included a temporary worker program.
There's the Pence-Hutchison proposal that is also being discussed, and
we'll continue to work with the Congress directly on those proposals.
I'll stop there and hand it over to Phil.
PHIL KIKO, ESQ., CHIEF OF STAFF AND GENERAL
COUNSEL, HOUSE COMMITTEE ON THE JUDICIARY
Thanks for the opportunity to speak. Normally, I don't participate in these kinds of forums, because as a staffer, I can get into nothing but trouble (laughter) trying to figure out what Congress is going
to do or what a particular Member will do; but because this is George
Mason, I decided to participate. I know many students at George
Mason. My arm was twisted somewhat to come here. My wife is also
a graduate of George Mason Law School.
I want to focus today on the bill that passed the House almost a
year ago. I'm going to read initially from some prepared remarks, and
subsequently answer questions. The House is already on record on
securing the borders and internally enforcing the laws and that's currently still the House position. Chairman Sensenbrenner has not
ruled out negotiating something with the Senate, but time is running
out in this Congress.
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H.R. 4437 relies on a simple strategy-that normal but vigorous
enforcement of our immigration laws will, over time, dramatically
reduce the illegal immigrant population in the United States. Most
illegal aliens come into the United States because of the job magnet.
Our twenty-year-old system of ensuring that only legally authorized
workers get jobs in the United States is broken, because all the new
workers need to do is to supply their employers with easily
counterfeitable identity documents. H.R. 4437 builds upon a successful, ten-year pilot program in which employers check the Social Security numbers of new hires against the Social Security Administration
records in order to weed out illegal immigrants proffering fake Social
Security numbers. The bill would require all employers to verify new
hires within two years, and verify all employees-not just immigrants,
but all employees-within six years of passage of the bill. In other
words, we want to make sure that every employee in this country has
a valid Social Security number and is here legally.
As this program progressively makes it harder for illegal immigrants to continue to work in this country, we think that many will
make the decision to return home on their own and adjust their status
to be legally here. The Center for Immigration Studies has found that
such an attrition strategy could reduce the illegal immigrant population by half in five years. It took twenty years to get into the present
situation, where we have at least eleven to twelve million illegal immigrants in this country; but year in and year out, we can reduce the
illegal immigrant population. I am encouraged by the fact that the
Senate bill also makes the basic pilot program mandatory, so both the
House and the Senate in Congress are now on record supporting this
policy.
I am also encouraged that both the House and the Senate bills
deal effectively with alien gang crime by making alien gang members
deportable. Entire neighborhoods and sometimes whole communities
are held hostage by and subjected to the violence of street gangs.
Immigrant communities themselves are the most at-risk from alien
gangs' violence. I am also encouraged that both the House and the
Senate bills allow for continued detention of dangerous aliens who
cannot be deported. As a result of two Supreme Court decisions,
Jonathan Cohn, the Deputy Assistant Attorney General, has testified
that the government is now "required to release numerous rapists,
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child molesters, murderers and other dangerous illegal aliens, onto
our streets." And I'm quoting.
Lastly, I'm encouraged that both the House and the Senate have
independently passed a provision from the House bill that requires
the building of 700 miles of fencing along our border. It's expected
the President will soon sign this bill into law, which builds on a very
successful border fence that has enabled us to gain control of the border in San Diego and reduce crime dramatically. I do have to note
that the Senate bill does offer amnesty and a path to citizenship for
most of the twelve million illegal aliens currently in this country, and
will double or even triple immigration levels already over a million
persons per year.
There's concern about the numbers, and there's concern about
granting a path to citizenship for people that come into this country
illegally. When Simpson-Mazzoli passed twenty years ago, the discussion was about two million illegal aliens in this country. Now we've
vastly surpassed that number, and there's a concern that this will
encourage more people to come in, because once amnesty is granted,
amnesty will again be granted in the future. Some Members of Congress worry about the strain on the social welfare system in this country. There's a major difference between the House and Senate bill on
basically the issue of amnesty and path to citizenship.
I will stop there. This is an issue that, since I've been working on
Capitol Hill, over twenty-five years, immigration has been a very pernicious issue; but I think it has now risen to where it is a generational
issue, that somebody is going to have to try to figure out a way to deal
with this issue, because I think the American public is expecting some
kind of result and some kind of solution to this issue. That's all I have
to say.
JURIA JONES, ESQ., CHIEF COURTS AND IMMIGRATION
COUNSEL, SENATE COMMITTEE ON THE JUDICIARY
Hi, I'm Juria. Obviously, I work for the Senate, so Phil and I
disagree on half of what he just said. (Laughter.) But instead of going
through-our bill is over 800 pages, so I'm not going to go through the
details with you, so, you know, when you have questions you can ask
me during the Q and A.
What I do want to do, and I think you might find interesting, for
those of you who have never worked on the Hill, is sort of take you
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how we got to where we are today. Because we didn't come up with
the Senate bill in a vacuum, I'm going to sort of walk you through the
process of how we ended up exactly where we are today and then
where we may go in the future, which-I don't have a clue, but I'll
give it my best shot.
One of Chairman Specter's big issues, when he became chairman
in 2005, was immigration. He always has it in his speeches; he's a child
of immigrants, as most of us are; and it is one of his top priorities. So
what we decided to do was create a Chairman's mark, and what that
basically is, it's the Chairman's prerogative to come up with a bill that
doesn't need to be introduced on the Senate floor. Basically, it's
introduced as a working draft for the members of the committee. And
we introduced a Chairman's mark and got lots of criticism, criticism,
and more criticism; but his whole purpose and his whole goal was to
use it as a starting point for discussion.
Our committee has very diverse individuals on it. We've got Senator Kennedy on one side, and Senator Sessions on the other. For us
to come up with a consensus, a document, a piece of legislation that
can move through the committee, we had to come up with a middle
ground, and Chairman Specter's ultimate goal has always been to be a
good-faith negotiator, to come up with the middle ground, and to get
something that's realistic and workable. The Chairman's mark sort of
tried to take the best of everything we could find. We took a little bit
of the Kennedy-McCain bill; we took some of Cornyn and Kyl's bill,
which is obviously along the lines of what Senator Sessions wanted as
well; and tried to take some really tough enforcement issues as well as
try to be a little bit creative about what we do with the eleven to
twelve million.
Now right off the bat, I disagree with calling it amnesty, obviously. We don't call it "amnesty," we say that's a dirty little word we
don't like to use. The Chairman defines amnesty as sort of forgiveness, and we don't think of it as forgiveness. We think of it as-and
I'll tell you later on-what we came up with in this long, arduous process was something we feel is a realistic and workable solution. We
introduced the Chairman's mark, circulated it among the members,
and what we have is called-we call it a markup. But really it's an
executive business session where the members sit around in a circle
and fight it out. And we had six of these, and they were all day, and
we sat there, and people offered amendments, and we had maybe 300
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amendments that were circulated, of people wanting to, sort of, add
their touch and their tweak, and their personal aspect to it. After six
markups, and we had the majority leader [Senator Bill Frist] pretty
much on us saying, if you don't have a bill by this date, I'm going to do
my own bill.
As anybody knows Chairman Specter, he loves a challenge, so we
brought all the members back on a Monday, which is never heard of
on Capitol Hill, to work on a Monday, but he brought all the members
back on a Monday, and we were all there Monday until Monday night,
working on this and working on this, and we finally produced a bill
that we reported out of committee. Now, that was the fun part.
Here comes the really hard part, was working on the floor. The
way the Senate works is pretty much you've got-you pretty much
have one member sort of halt the process, which is called filibustering.
So that was always kind of conscious in our minds: at some point, was
someone sort of going to stop this process? And we went to the floor,
the first two weeks, sure enough, someone tried to stop the process,
and it was the minority leader, Senator Reid. And it basically was
about how many amendments were we going to offer, and he pretty
much stopped the process and we had to take a timeout-which is
really a recess-but we had to take a timeout, have cooler heads prevail a little bit, go back to the drawing board and try to come up with a
way of how many amendments could be offered. Because at that time
we were up to maybe 250 amendments-and these were brand-new
amendments-on top of the amendments that were filed in committee. So we're talking-each amendment has to be analyzed and
understood in the bigger context of what we're trying to do. We went
back after recess and we spent another two weeks on the floor,
another 250 amendments were offered, and sure enough, we've got 63
votes to vote the bill out of the Senate. So, for us, that was a big
accomplishment, because no one thought we could do it. No one
thought we'd be able to produce a bill that would be able to leave the
Senate, and we did.
One of the aspects of the bill that everyone likes to call
"amnesty" is what we do with the eleven to twelve million. And like
Phil said, a lot of what the House has in their bill, we also have too, as
far as tough border security and tough interior enforcement provisions. The Chairman's thought, though, is that you can't ignore eleven
and twelve million people that are here. To him, that's a national
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security risk, and to not know who these eleven to twelve million people are, to him, is just unacceptable. The plan-the compromise, I
shouldn't say the plan-one of the compromises we had to come up
with is what do you do. And to the Chairman, it's just unrealistic to
think that all these people are going to just hop up and go home one
day, and it's also unrealistic to think we're going to go and deport all
eleven to twelve million people.
The compromise we came up with is a sort of five-year-two-tofive-year kind of plan. The five-year plan is, if you've been here
longer than five years and you provide proof-and a point of contention is what that proof is but we figured that would be worked out in
conference-then you can actually end up getting on the path to earn
your legalization. What that means is you have to prove that you've
been working for a period of time, and you have to continue to work
after that period of time, and you pay a fine. So for us, that was the
key point, is to provide something that wasn't amnesty; it wasn't a
freebie. You have to earn it. You have to be a part of the community,
you have to assimilate, you have to have English requirements, you
have to pay any taxes you haven't paid, and you have to pay a fine.
That was the compromise we came up with.
For individuals who have been here for two to five years, what
they had to do was basically return to a port of entry and enter in
legally. What that was going to do for us, we thought-we hoped
would eventually get there one day-is provide a way to identify these
individuals. We assumed these people who had been here for two to
five years do not have the deep roots, such as people who have been
here for ten-fifteen years, so for them, it would be a lot easier for
them to return back to a port of entry, return back to their home
country, or whatever the mechanism was going to be at the time, register, get fingerprinted so we know who they are, provide them documentation and allow them to work. And then, people who had been
here less than two years would have to return home, and on top of
that we had worksite enforcement.
We figured it's along the lines of the attrition model, but it's not,
in the sense that we are starting from a point where we're recognizing
that there are people that are here that have been here for a number
of years, who have been here working, who have families, who have
U.S. citizen kids, and from the Chairman's perspective it just wasn't
realistic to think-to require those individuals to return back home.
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That's how we ended up where we are today. As Phil also mentioned, we don't quite know where we're going to go with this. We
passed the bill in May, and we haven't gone to conference for various
reasons, and we're basically running out of time for this Congress. At
this point, it's really pretty much anybody's guess on what's going to
happen, but as the Chairman has always said, he's open to any ideathe way he says it is, if someone's got a better idea, he'd love to hear it
because we're all tapped out, we think, on good ideas so we welcome
any suggestions-any open suggestions-on how to fix the problem.
But to him, it's a problem that needs to be fixed. Every day we go
forward is a day there's just a threat to our national security. Thank
you.
MICHAEL M. HETHMON, ESQ., GENERAL COUNSEL,
IMMIGRATION REFORM LAW INSTITUTE
Hello everyone. From our point of view, I think the "$64 dollar
question" is-and it's going to be driving all of these policy issues-is
whether Ms. Jones and Mr. Kiko will have a job next Groundhog Day.
(Laughter). What I mean is that the dominant factor in this whole
thing really has nothing to do with the sort of policy statements that
you have heard today. It has to do with the split in the Republican
Party and how the voters are going to perceive it. Our take on this
is-as far as Ms. Brand's remarks represent the Executive branchthat the President earlier this year made all of the statements you're
hearing from her today. We've pretty much blocked that. It's dead in
the water, at least for the short term.
We've made the Senate bill-which is amnesty, and we've successfully portrayed it as that to the public-so toxic that it's not going
to move anywhere in the foreseeable future. On the House side,
we've been strong supporters of Mr. Sensenbrenner and his bill. We
actually have a bill that was introduced earlier-H.R. 4313, the "True
Enforcement Act," which is the 'high octane' version of Mr. Sensenbrenner's bill. We introduced H.R. 4313 first, and we believe it provoked the House to finally take a step.
Again, the big question is: will the House survive with a Republican majority? We think the odds are that it will. With all of these
power considerations, the most probable outcome is that nothing significant will happen in terms of comprehensive reform. The organic
crisis that our country faces in dealing with immigration will remain.
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There's been no development in the opposing forces that would lead
one side to push over the other. Even if, let's say, the Democrats take
both the Senate and the House, and pass the entire agenda of the
Senate, the kind of crisis in governing that will cause one year, or eighteen months down the line will bring us back to essentially the same
situation we face today, probably by the time of the next Presidential
election. So we don't spend a lot of time dealing with these kinds of
inside-the-Beltway predictions. We like to look at the broader organic
issue.
We think the impetus for reform, if it comes at all, is probably
going to have to come through the judiciary, rather than the legislative
or the executive branches. That's why earlier this year we foundedreactivated-the Immigration Reform Law Institute as a separate
entity from FAIR [Federation for American Immigration Reform],
which is our main advocacy organization. We feel that as Congress
remains in gridlock, the courts are where the issues about status classification, the emerging confrontations between citizens and denizens,
and how they are treated in this country, are going to develop. We
think the President has pretty much played all his cards in this game,
as he's going to remain a lame duck until 2008. I'm not going to predict what's going to happen beyond 2008, but I think that an oddsmaker would say that unless some of these fundamental issues with
immigration and the country change in terms of the balance of power,
the current crisis will continue the same way that it has for roughly the
last generation.
MAX SEVILLIA, ESQ., LEGISLATIVE COUNSEL, AMERICAN
CIVIL LIBERTIES UNION
Thank you. I work for the American Civil Liberties Union.
Interestingly enough, on this panel, we have not taken a position on a
guestworkers program. At the ACLU we don't support the House or
Senate immigration bills. We are most concerned about due process,
and there are provisions in both bills that we're concerned aboutprovisions that place a burden on constitutional due process rights.
Both the House and the Senate bills passed many months ago and
much of that debate has been played in front of the cameras and in
front of the public. Until a few months ago, I worked on the House
side, so I know there is a process in place for negotiations to take
place behind closed doors or compromise to be reached, the confer-
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ence committee. It's disappointing to hear from members of this
panel that both the House and the Senate leadership have failed to
meet in conference and reach a compromise, especially since the panel
members have alluded to the importance immigration reform plays in
relation to national security and to the functioning of the nation. We
are a couple of months away from the end of the 109th Congress, and
if no comprehensive immigration reform deal is reached before the
end of the 109th Congress, we'll have to start over again. Again, at
the ACLU we don't necessarily support either one of the bills, so that
might not be a terrible result. (Laughter.)
In the past few weeks, particularly the last week before the congressional recess, we saw indications of the House pushing some provisions that the ACLU was most concerned about. These provisions
were offered in three bills. One of them dealt with building a 700-mile
fence, which passed the House and the Senate and is about to be
signed by the President. The other two provisions concern us the
most because they deal with due process issues. They deal with indefinite detention and expedited removal. Most of you here understand
the importance of an independent and accountable judiciary branch,
and we believe that both these bills offered alternatives to an accountable and independent judiciary.
I'd like to speak to you a little bit about H.R. 6094 and H.R. 6095.
There is a chance that some of the provisions included in these two
bills we'll see again during the lame duck session in the weeks immediately after the election. I know that when the House passed these
two bills, there was a very strong push and a lot of pressure on the
Senate side to pass them and send them to the President. It could be
for ideological reasons or political reasons; that's to be debated. We
are afraid and concerned that something similar to what we saw in the
days before the recess and before the election will occur again.
What I'm describing is that leadership will try to insert some of
these provisions with which we are most concerned in bills that the
Congress needs to pass: appropriations bills or continuing resolutions.
We might possibly see an omnibus appropriation, a bill that funds the
federal government. That could be done through different appropriations bills like it's supposed to be done. However, we might not have
enough time for that to happen. We might see either an omnibus,
which is basically all those appropriations bills put together and voted
on at the same time; or we might see a continuing resolution that basi-
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cally sets a funding level that will continue until such time in the 110th
Congress when both the House and Senate get to work on these different bills that would fund the different aspects of the government.
The problem with either an omnibus or a continuing resolution is
that we're talking about thousands of pages. There is no debate and
no chance to look into particular provisions, such as immigration provisions, that could be detrimental to the various communities:
undocumented communities and American citizens in the United
States. We are concerned, as I said before, that some of the provisions
included in H.R. 6094 and H.R. 6095, including expedited removal,
indefinite detention, and the CLEAR Act (which would allow local
and state law enforcement to carry out federal immigration law) may
come up during the lame duck session in an omnibus bill or continuing
resolution.
MR. CONSOVOY
Thank you all. Before asking some questions of my own to get
the questions started, I thought I'd let them have this opportunity to
respond to any comments they've heard, or otherwise I can just ask
some questions.
MS. BRAND
I'm ready for questions.
MR. CONSOVOY
All right. One question I had was that given that national security seems to be a central theme in the debate, what role should
enforcement of our border with Canada play in this discussion, given
that at least two examples that terrorists have actually come across
that border?
MS. BRAND
Obviously, securing all of our borders, both the north and the
southwest border, is important. We have increased security along the
northern border as well as the southwest border, but the fact of the
matter is the vast majority of illegal border crossings happen at the
southwest border, and so consequently, that's where more of the focus
has been. That's not to say we're ignoring the northern border, but it
is a different problem.
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I was just down in the Nogales sector-the Tucson sector in Tucson and Nogales-a couple weeks ago, with the Border Patrol, out in
the desert, you know, looking at some of the issues out there, and it
really is-it's a monumental undertaking to secure that border, and so
we are very focused on that, primarily.
MR. KIKO
I would just say that, two or three years ago when Congress
passed legislation to reorganize-you know, to create the Homeland
Security Department, there was a provision sponsored by Chairman
Sensenbrenner and senators called the Western Hemisphere Travel
Initiative. That is currently being implemented, and that is a way to
get secure travel documents for the northern border.
The D.C. sniper was using fake travel documents from the Caribbean, and running some of these documents from Canada on the West
Coast. This law was specifically to address that issue. There is a lot of
concern from the Canadian government about the Western Hemisphere Travel Initiative, similar to the concerns that Mexico has raised
about the immigration bill, but we feel that we have the obligation to
secure the northern border as well as the southern border, and they
are treated equally in the enforcement provisions in this bill and with
the Western Hemisphere Travel Initiative.
MS. BRAND
Could I add? In terms of the focus, or differing focus, between
the northern and southern border, there is no difference in terms of
the importance of securing those borders; there's no difference in
terms of the intensity of our will to do that. There is a difference in
terms of the amount of resources that go to each because the vast
majority of crossings, like I say, is on the southwest border. And so
when DHS has increased the number of Border Patrol agents, more of
them have gone south than have gone north. But I believe there has
been an increase in Border Patrol agents assigned to the northern border as well.
I remember there being a provision in the PATRIOT Act that
authorized an increase in the number of Border Patrol agents along
the Canadian border. I don't know exactly the numbers of, how many
of those agents have been deployed, and there have been changes in
the law too, in terms of what documentation is needed to cross the
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border between Canada and the United States. There have been
improvements made on both borders.
MR. HETHMON
Yes, I'll respond. You have to remember that our organization
was infamous for running issue ads arguing about these problems that
featured both Spencer Abraham and Osama bin Laden, back in 1997.
The US-VISIT program and the idea for tracking aliens throughout
the country, especially along the northern border, were essentially
authorized by Congress back in 1996. Certainly, the House, and Mr.
Sensenbrenner in particular, has played a valiant role in trying to keep
this program alive, but there has been-throughout the current
Administration, both before and after 2001-a lot of antipathy toward
the idea of requiring documentation for persons entering across that
border. The southern border obviously is the main problem because
there we're dealing with very high numbers. In terms of terrorist incidents, very narrowly defined, there has been more balance between
the two borders in terms of risks, and that has to be dealt with. But it
probably won't be dealt with at a more rapid rate than we're seeing
now, until there's another incident.
MR. CONSOVOY
Another question, I think, that has been in the news and is sort of
related to this debate, but I guess my question to the panel is how
related, and what are your views on the different proposals with
respect to assimilation of immigrants into the country? And there
have been a number of proposals in the media about English as a
national language and I'll open it up to anyone on the panel to talk
about assimilation and its role in this debate.
MS. JONES
Assimilation played a really big part in the debate, particularly on
the Senate floor. There were several-I don't want to say severalthere were two amendments that were offered treating English as the
official language and an amendment to English as the national language. And both amendments, one sponsored by Senator Salazar and
one sponsored by Senator, I'm probably going to get it wrong; I think
it's Inhofe but I could be wrong; both of the amendments passed,
which I think is significant because they're both on different sides of
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this issue, and I think it's significant in the sense that, as far as the
Senate is concerned, assimilation is such a big part because we understand the importance of it, and not just from our perspective but also
from the immigrant community perspective.
We met with several of the immigrant community groups, and
they talked about that assimilation should be something that's actually
welcomed, just not forced, but a welcoming thing. I think that's one
of the things that we tried to balance out is promoting assimilation,
promoting the ability of speaking English, promoting resources so
people can understand the importance of assimilation, but it was a
delicate balance that we struck in the Senate because we did not want
to make English the official language. We ended up making English
the national language; and I know you're probably asking: what's the
difference? There is a huge difference, though, from a legal perspective, making something the official language versus making something
the national language. But overall, assimilation was a cornerstone
both at the committee level and both on the Senate floor, to make
sure that we kept at the forefront of what we were doing, and
whatever we were going to end up doing with the eleven to twelve
million individuals, assimilation had to be a key component of it.
MR. SEVILLIA
Assimilation is something that the ACLU would support. I think
that most of the communities, the immigrant communities, will support that too.
However, it's a whole different animal when you are talking
about a Spanish speaker who cannot communicate with a 9-1-1 operator during a domestic violence call or a pregnant woman rushing to
the hospital, about to have a baby, and who is unable to communicate
with anyone in the emergency room. It different when a U.S. citizen
who, but for the fact that he or she doesn't speak English, lives a life
the same way as you and I, cannot go to the voting booth and choose
his or her representatives. All those examples have nothing to do with
assimilation. Assimilation might be a goal to strive for, but it cannot
be forced to where you are putting aside the basic, fundamental rights
and needs of both residents in the United States and also U.S. citizens.
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MR. HETHMON
Assimilation was a really big issue, very successful for us this
year. The key factor was those incredible marches-the May Day
Marches, if you'll recall. They were all over television back in May,
and this was a huge boon for us, because we had all these people
marching around on television yelling "Go Back to Europe," and waving Mexican flags, and it really crystallized the public opinion in ways
that a small organization like ours never could. We were able to leverage the public fear and revulsion towards these manifestations and
direct it towards the legislature-a very, very helpful development.
It also helped us develop two very active African-American and
American-Hispanic organizations that are standing up to counter
some of the politically correct views wrongly attributed to minorities
on this issue, and are helping to bring out Americans from those backgrounds who really are concerned about the numbers. We feel that
the assimilation issue can do nothing but help us bring persons who
were unaware, uncommitted, or unsure about the issue over to the
enforcement-first point of view.
MR. CONSOVOY
I guess I'll direct this question to Phil and Juria since you are
closest to the actual proposals. What role do the Senate or House see
for states in this power of the enforcement of federal immigration
laws? And should the federal government use its spending authority
to encourage assistance in this regard?
MR. KIKO
What was the last part of the question?
MR. CONSOVOY
Should the federal government use its spending authority to
encourage state and local assistance in immigration enforcement?
MR. KIKO
Well, we don't have very many boots on the ground right now to
enforce the immigration laws in this country. And there's been somewhat of a bipartisan consensus that we need more boots on the
ground. The sheriffs that I have met from Texas have been Demo-
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cratic sheriffs requesting state and local authority to enforce the immigration laws in their community. So I am, on a personal level not
speaking for any Member, in favor of that, although the House has
gone on record in favor of state and local enforcement, and federal
dollars being deployed for that purpose.
MS. JONES
We held a hearing in Philadelphia at which we had the mayor of
New York and the police commissioner of Philadelphia talk about this
issue. It's probably one of the most sensitive issues, but it can be done
and it can be done correctly. And the consensus from the Chairman-and I don't want to speak for the entire Senate body, but at
least from the Chairman's perspective-is, there is a role for state and
local in enforcing immigration law, but there's a right way to do it, and
currently there's a provision in the INA-287(g)-which provides an
agreement between the federal government and the state and locals to
actually provide them with training and the support that they need to
do it correctly.
One of the concerns that both the Commissioner and Mayor
Bloomberg expressed is that they don't want to interfere or harm the
relationship they have with the immigrant community, and they feel
that if individuals in the immigrant community felt that they wereI'm going to use a term that we all know, INS agents, which they're
not-they don't call them that anymore, but a lot of immigrants still
think of them as INS agents-they feel that they won't get as many
calls for domestic violence; they won't get the valuable information as
far as-maybe even terrorist activities-they just felt that they would
harm them. This is coming from them; this is not coming from the
Chairman. We took their sort of concerns, and we tried, at least in the
Senate bill, to balance it by saying that we want to support 287(g)'s.
Senator Sessions offered an amendment that actually was
accepted, which required at least one local or state-one local or state
entity from each state to participate in 287(g), which we thought was a
great way to do it, and really encourage states to do this. Because we
feel that it's already existed under law, and we think it's a great mechanism to provide that relationship between state and locals and the
immigrant community, as well as with the Department of Homeland
Security.
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MR. SEVILLIA
The concern that we have is the fact that you have all these
affected communities. Take, for example, the Arab-American community, a community that could have contributed greatly, post-9/11, to
the national security of the United States. We know that in England,
for example, only months ago, the local Arab community was instrumental in foiling a terrorist attack: planes being flown into the United
States from England.
In the United States we have a history of sometimes not taking
full advantage of those relationships, and I would say that these kinds
of provisions will be detrimental to those efforts. If you have local law
enforcement carrying out civil immigration enforcement, asking everyone that possibly might look Hispanic or some other community,
most of them not being citizens of the United States, then you might
have committed racial profiling.
Additionally, if you're a member of a targeted community, like
Muslim-Americans, you might fear going to law enforcement, both
with terrorism tips or with complaints of domestic violence or with
tips related to criminal acts. Why? Because if you go to the police
and say, "I've got a tip," and they say, "Well, before you do that, show
me your U.S. passport," and they don't have that, they're immediately
deported. If you have one or two cases like that nationwide, that will
be the end of help and cooperation between some of these essential
communities and law enforcement.
MR. HETHMON
My organization is perhaps the most active in the entire country
on the issue of state and local enforcement. If any of you have
renewed your driver's license recently in Virginia here, and had to
show documents for the lawful presence test, you could thank us for
that. We've also had bills introduced with an increasing broad scope
at the state level, moving from Virginia to Georgia, Colorado, Arizona, on and on. There has been an explosion of legislation at the
state level since 2001, responding to the crisis and gridlock that I
alluded to. Further, we think it's a healthy and sustainable movement.
In fact, while I was up there watching the first panel, I was working on
an enforcement bill for a state legislator. We're just inundated with
this kind of work. There's nobody else that's either got the guts or the
lack of conflict to work on these kinds of issues. They won't tell you,
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but we get calls from state-level Democrats and Republicans every
week, asking: "How do we fix this kind of problem?"
The issue's now moving to the local level as well, with local jurisdictions. Primarily, we see this as a response to the excesses of the
other side-the sanctuary cities; and the entry by the Mexican government into the matricula consular card issue a few years ago. These
excesses produced a backlash among ordinary people, government
agencies and politicians around the country. At the local level they
look at it two ways. They've either given up on help from the federal
government entirely, or they see this as a sort of way of creating facts
on the ground which will give the Members of Congress a little more
backbone to move more in an enforcement direction.
Our website, www.irli.org, has a number of law review articles on
why this approach is constitutional, valid, and effective. It's a very
interesting issue in constitutional law: how the inherent police powers
of the state and local governments and the authorities-they're
referred to as 287(g) agreements-delegated by Congress are kind of
converging, to give this movement a whole lot of synergy. We're not
sure where it's going to go, but we do think that, because of the continuing organic crisis, local and state enforcement initiatives are going
to keep appearing and appearing, despite the efforts by the ACLU
and their friends in the cheap labor lobby to suppress them. Thank
you.
MR. CONSOVOY
I think we're about out of time, so I'd like to thank the panelists
for coming. I think this was a great debate and an important one, and
I'd like to thank you all for coming to this symposium, and hopefully
everyone will stick around for the keynote address at seven. Thank
you all. (Applause).
III.

KEYNOTE ADDRESS:
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DEPARTMENT OF LABOR

ASSOCIATE DEAN WINSTON MOORE, GEORGE MASON
UNIVERSITY SCHOOL OF LAW
I am very pleased to have the opportunity to introduce our keynote speaker, but before I do that I would like to congratulate the
Civil Rights Law Journal for choosing the topic of immigration for its
symposium this year. I think that it is an excellent choice. I have seen
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the program, and I simply want to congratulate you. I also want to
express our thanks to McGuire Woods, who is a sponsor and the law
firm of Kalijarvi, Chuzi and Newman, who is sponsoring this event, as
well as our good friends at Bar/Bri. We thank you, and we hope for
future sponsorships as well.
Our speaker is Steven J. Law, Deputy Secretary of Labor. He
went to Columbia Law School, where he was a Harlan Fisk Stone
Scholar. Before that, he graduated cum laude from the University of
California at Davis. Before he joined the Labor Department, he
worked on Capitol Hill for Senator McConnell of Kentucky and for
the Republican Senatorial Campaign Committee, where he had a
great deal of success.
When he went to Labor, his first job was as Chief of Staff, and I
am grateful to him for helping to settle a port strike on the West
Coast. I remember that strike. I was fearful that it would adversely
affect a trip that I was planning, and I am surprised to learn that it
occurred as long ago as 2002 instead of a just a couple of years ago.
I think that one of the most remarkable things I saw in reading
his biography is that after being heavily involved in the Republican
Senatorial Campaign Committee, Mr. Law was very quickly confirmed as Deputy Secretary of Labor, and he has been in that position
now for a couple of years. We are delighted to have you here, Secretary Law, thank you for coming to George Mason Law School.
THE HONORABLE STEVEN J. LAW, DEPUTY SECRETARY,
U.S. DEPARTMENT OF LABOR
Thank you, Dean Moore. I appreciate that kind introduction and
thank you all for participating today. As I look out at all of you, I
think about my years in law school and what a tremendously valuable
education it was. And even if you, like me, end up not practicing law
in a traditional private law firm, it really is a tremendous experience.
It gives you a lot of insight into how the world works, and it gives you
reasoning skills that you would not otherwise acquire, or at least I
would not have otherwise acquired. It is a wonderful thing that you
are doing, and I commend it to virtually anyone, again whether or not
they plan on becoming a practicing attorney for their entire lives.
I would like to spend a little time explaining why I think the
immigration debate is really important. You have been spending the
day discussing some very significant topics in relation to this subject.
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But I would like to talk about why it is important in a broader sense
and then also describe what I think are some of the important factors
that are behind the scenes, impacting the debate. Then I would be
happy to take any questions, and hopefully I will have some good
answers for at least a few of them.
As we all know, and I am sure many of your presenters have
remarked throughout the day, America is unlike any country on the
face of the earth and unlike any country in the history of the world, in
that most of its citizens hail from some other land and often within the
space of just a few generations. That is a very unusual characteristic,
one that we take for granted, and yet one that it is rarely repeated
throughout history or throughout the rest of the world.
My family's own immigrant story began almost exactly 100 years
ago when my grandfather traveled by freighter from his native country of Norway, and he came to San Francisco just prior to the great
San Francisco earthquake. That just goes to show what they say about
Norwegians, which is that we have a terrible sense of timing, and that
was validated by my grandfather coming here.
But shortly after he came here, he put himself through school,
and he became a dental technician. He supported his entire extended
family through the Depression, and he displayed outside of his house
the largest American flag that anybody had ever seen, much to the
chagrin of my grandmother. Also, as a matter of patriotic principle,
and he really believed this, he refused to ever put money in parking
meters, and he refused to ever pay parking tickets, because he felt it
somehow violated his freedom as an American citizen. He would
actually go to the municipal building and tear up the tickets in front of
the municipal building, and this was long before the era of wheel
boots. You could not get away with that nowadays. But he just
believed that America was free country and because of that you
shouldn't pay the government for a place to park. I wouldn't say to
take that advice or at least as an official position of the Department of
Labor.
Now most of you have an immigrant story of your own the tell, I
imagine, and yet in the same breath I think that we also have to
reckon with the fact, and it is a fact, that for most of this country's
history, we have had an uneasy and relatively tension-filled view of
immigration, with each successive wave of immigration. I recently
read a critique of America's immigration policy that made the follow-
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ing point, and I quote: "We have population enough today without
throwing our doors open wide and jeopardizing the interests of this
country." End quote. The critique went on to say that most recent
immigrants were low skilled, willing to work for almost nothing, and,
therefore, were vulnerable to exploitation. And that critique was part
of speech delivered on the floor of the U.S. Senate on April 9th, 1924.
The themes that have been talked about in the past are themes
that we are still living with today. They reflect, I think, an inherent
tension in this country between our basic character, which is a very
open, welcoming, pluralistic, diverse society on the one hand, and on
the other hand a sense of unease over our nation's relatively unrestrained openness toward immigration. And whenever events or circumstances or conditions in this country make us feel insecure,
whether we feel economically insecure or insecure militarily or insecure culturally, that latent uneasiness will shoot to the surface and will
result in attitudes and laws that are basically hostile towards immigration. We have seen that over and over again in our history.
In the current immigration debate, issues of insecurity still weigh
very heavily in the background, and I would like to talk about a few of
those issues briefly and then talk about why immigration is still so
important to us.
First of all, there is legitimate concern about the overall security
of our borders and the integrity of our immigration laws. This President, in my view, doesn't get all the credit he deserves for taking very
aggressive action to secure our borders and strengthen immigration
enforcement-for example, by doubling funding for border security,
adding manpower and new technologies to prevent illegal crossings,
and ending the practice of catch and release, whereby someone who is
clearly here illegally is caught, but because there is insufficient detention space, that person is released back into the population. No surprise that that person does not show up for their deportation
proceeding.
There is also concern, and again I think it is a legitimate concern,
about those that come to this country not to work and provide for
their families, but to join some criminal enterprise or commit terrorist
attacks against this country. That is why this Administration has put a
premium on finding and quickly removing those who are here illegally
and who are engaged in harmful criminal conduct.
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However, there are other concerns raised about immigration that
appear legitimate but just don't hold up under the microscope of rigorous analysis. For example, some writers compare the current waive
of immigration to a huge tsunami crashing into our economy, displacing hundreds of thousands of U.S. workers and depressing U.S. wages
on a broad scale. But in reality, immigration, both legal and illegal,
accounts for a tiny fraction of the total U.S. workforce and has actually declined in real terms. In 1999, for example, annual immigration
equaled one percent of the U.S. labor force. By 2005, it had dropped
to just 0.8%. Some say that immigrants work in shrinking industries
and force out native born workers. In fact the opposite is true. Most
immigrants work in rapidly growing sectors of the economy, such as
health care and construction, which are hiring huge numbers of both
high skilled workers and low skilled workers, both U.S. born workers
and foreign born workers.
Some others argue that immigrants are willing to work for much
less money and thereby depress wages for everybody. This is a serious
concern and, here, the research and the record are somewhat mixed.
One recent study found for the vast majority of U.S. workers who
have at least a high school diploma, immigration contributed to a net
rise in income. However, for those workers without a high school
diploma, there appeared to be a slight but discernable income loss.
But in this knowledge economy which places such a premium on
educational attainment, it is hard to say that the findings I just cited
are attributable to immigration alone. The Department of Labor puts
out the monthly employment report which measures average income,
average earnings, and employment/unemployment rates. The fact of
the matter is the disparity between those without a high school
diploma and those with a high school diploma is wide and growing
more rapidly everyday because we are increasingly in a knowledgebased economy. That is not the result of immigration, it is a much
larger and broader trend. So it is not surprising that the impact of
immigration is disparate based on educational attainment.
So, why do we care about immigration and why is it so important
to get our immigration policy right? In my view, if we looked towards
the next several decades in this country, America's policy on immigration will have a decisive impact on several other macro issues that on
the surface appear to have absolutely nothing to do with immigration.
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Let me give you a few examples. What we decide with regard to
immigration policy will inevitably affect this country's competitiveness
in a worldwide economy where the rest of the world is catching up to
us, both educationally and technologically. Today, roughly half of all
workers in U.S. scientific research labs are foreign-born. America's
research and development engine needs more engineers, scientists,
and mathematicians than our own educational institutions are producing every year. And yet this entire country is allowed to bring in a
total of only 65,000 high skilled workers under the H-1-B Visa program, and that pool, that allotment, is usually taken up in the first day
of the program year. So what we decide on immigration will have an
impact on our ability to bring in the best and brightest we can find to
feed our own culture of innovation and competitiveness so that we can
continue to be the leader in the worldwide economy.
In addition, what we decide on immigration will inevitably affect
the future of agriculture in this country. That may not be a connection
you would ordinarily make. I was recently at an immigration field
hearing in Fresno, and every single witness made exactly the same
point: if we adopt an immigration policy that does not offer a steady,
reliable source of foreign born labor, we are making a decision, and
that decision is that in the future we will import most of our fresh fruit
and vegetables from China, Brazil and Mexico. And our own domestic canning and food processing operations, which continue to be the
world's leader, will eventually be outsourced to other countries. That
is a direct impact of not having a steady supply of foreign-born
workers.
In addition, what we decide on immigration will dramatically
impact the long term demographics of our population. How many of
you saw just the other day that American passed the 300 million population mark? I am sure everybody saw that. I don't think anyone here
was that 300 millionth person. I don't know who it was. I don't know
if they have identified him or her. But that is a very significant milestone. And if you look in the future, America's population over the
next four decades will add another hundred million people.
So why does that matter? It matters because all over the entire
world, not just in the United States, the number one demographic
issue that we are facing is the aging of our population. We have
longer life expectancies and we have declining birth rates. And what
that means is if you project down the road less than fifty years from

2007]

IMMIGRATION-PRACTICE

AND POLICY

now, we will have more people outside the workforce, in retirement or
unable to engage in productive work, and fewer people supporting
them in the productive workforce. If you look at the European Union
countries, in the next fifty years, there will be fewer than two people
of working age supporting one person who is sixty-five years or older.
That becomes a tremendous drain on that segment of people who are
productively employed, supporting the people who no longer can be.
In the United States by comparison, that ratio is much closer to
three to one. That's not ideal. It is going to be tough. It is going to
mean that there are fewer people in the workforce in the future providing the support and funding the entitlement benefits for those people outside the workforce. But nevertheless, we have a substantial
lead over Europe, over Japan, and in the future, a substantial lead
over China, which you know has a one child policy, which means very
low birth rate and absolutely no immigration at all, at least not legal
immigration. In the future, our country, because we have a relatively
robust and continuous supply of foreign-born people coming into this
country, more than any other country, we will have a population that
continues to grow, at a time when the rest of the developing world is
seeing its populations shrink with a resultant strain in terms of the
ability to provide for older workers.
Lastly, whatever we decide on immigration will undoubtedly
impact our culture. And this is something that often makes people
nervous. This is the part that people get most worried about. The
impact of immigration on our economy and culture has been felt
throughout our history, with successive waves of immigrants: from the
dominant Irish character of police forces in the Northeast, to the
Dutch, German and Scandinavian agricultural enclaves in the northern Midwest, to the Armenian agricultural empire of California's central valley. These are places where immigrants settled in great
numbers and in fairly high concentrations, and they had an impact on
the culture of the areas in which they settled. They did assimilate.
They assimilated a great deal, but in addition, they left their own
unique mark that changed the character of the culture in which they
settled. That is going to happen in the future, just as it happened in
the past. There is no way to stop it, assuming you actually wanted to.
You take a city like Houston, which a couple of decades ago was
75% Anglo. Today, it is about 57% Anglo, about 42% Hispanic. The
amazing thing about that is if you ask Houston residents whether they
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think the diversity of their city is a strength or social problem, 69% of
them will say that it is a strength. That is a city which has successfully
managed the cultural change that inevitably results from a great deal
of immigration. One of the things that is often said about immigrants
today is actually said of every generation of immigrants. It is said that
successive waves of immigrants do not assimilate. We say that today,
and it was said before in previous generations. The fact of the matter
is that assimilation does happen-not necessarily right away, not
always even in the first generation, but it happens nonetheless, and a
lot more rapidly than most people think.
A recent study of Mexican families in this country that found that
after two generations, Spanish was no longer spoken in the home and,
after three generations, no one in the family knew Spanish unless they
learned it at school. Whether that is desirable or not, the fact is that
assimilation is happening at a faster rate than people are imagining.
The basic point is this: immigration is not a side issue. That is
why it is so commendable that you are spending time focusing on this
issue throughout this day. It is not a side issue; it is a central issue.
And it should be treated as one. And from my view, as a member of
this Administration, I think President Bush deserves a tremendous
amount of credit for elevating it to the serious level that it deserves
and presenting a proposal that deals both with the border security
issue and the enforcement issue, but it also opens the door to continued, vibrant immigration that enriches our culture, builds our economy, and continues to strengthen and broaden our national character.
So I will leave it there and I would be happy to take any questions.
Any critiques... yes, sir.
MEMBER OF THE AUDIENCE
Mr. Secretary, thank you for coming. Did I hear you correctly
that roughly, that you are saying that illegal immigrants are counting
for roughly 1% of the workforce and if I did hear you correctly then
what would be your base numbers on the size of the overall labor
force versus the numbers of illegals who would be in the labor force?
DEPUTY SECRETARY LAW
That is all immigrants. Legal and illegal both in 1999 accounted
for about 1% of the work force in that year. Some time in 2005 that
had dropped to something like 0.8%.
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MEMBER OF THE AUDIENCE
If there are 11 to 12 million illegal immigrants in the country,
then wouldn't that mean that not many of them are engaged in the
workforce then?
DEPUTY SECRETARY LAW
The total workforce is about 140 million people. The fact of the
matter is that it is hard to put exact numbers on these findings because
not every person who is here illegally is willing to respond to a census
figure. But it is generally believed that the immigrants, who are here,
whether legally or illegally, are at close to the same level of employment as the general population. Sometimes higher, sometimes less
depending on where they come from. But that makes sense because if
you are here illegally, you are less likely to avail yourself of public
support systems. You are in the shadows of the economy. So most
people who are here illegally are employed in the same proportions as
the rest of the immigrant work force as well as the rest of the general
population.
MEMBER OF THE AUDIENCE
Mr. Secretary, if you accept that most illegal immigrants take jobs
that many of us in this room would not do, for example the poultry
industry, where I went to college, there were frequent INS raids of
large poultry plants. I wonder what would happen to industries like
that, that rightly or wrongly depend on illegal immigrants. What
would happen to those industries if we cease to have illegal immigrants, if we crack down on illegal immigrants?
DEPUTY SECRETARY LAW
It is actually happening right now. There has been a much more
concerted effort to pursue aggressive immigration enforcement, especially in the agricultural sector. It is interesting what is happening.
I mentioned earlier that I went to an immigration field hearing in
Fresno and one of the things that was so striking to me was this: the
reason why there is a greater need for workers in the agricultural sector is that, you may remember, back in 1986, Congress passed the
Immigration Control and Reform Act, which provided broad amnesty
to large numbers of immigrants living here illegally back then-a huge
number of people, most of whom worked in the agricultural sector.
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What has happened is that most of those who started out working
in the fields and in the poultry processing plants have moved up to
supervisor, or they went into construction or went into other fields or
own their own businesses. In other words, they are living the American dream. There has been tremendous income and class mobility
among that group of immigrants who were granted amnesty back in
1986.
But there has been a greater constriction of the replacement
workers coming in to fill behind those ranks. Now we are making a
more concerted effort to crack down on illegal immigration in California, New York, and other places where there is a large amount of time
spent on harvesting and processing. Crops are just not being harvested and processed. It is becoming a pretty significant issue. Now
the answer isn't to be lax in enforcing the law. The answer is to provide a more user-friendly legal avenue for employers to get the help
that they need, in particular in the agricultural sector.
MEMBER OF THE AUDIENCE
Such as what the President has proposed?
DEPUTY SECRETARY LAW'
Yes, such as what the President has proposed and there are other
proposals like it on the Hill to provide a certain number of visas, probably a substantial number of visas, to allow people to seek temporary
work opportunities in the U.S. and to allow employers to find the help
that they need.
MEMBER OF THE AUDIENCE
Based on the- numbers that you have, it seems like we have a
fairly small number of admitted illegal immigrants within the country
at least as far as it goes that they say that they are illegal. But we
know that we have a pretty large amount of illegal immigrants in general ...

DEPUTY SECRETARY LAW
I am sorry, illegal?
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MEMBER OF THE AUDIENCE
Yes, illegal. So if we have such a small percentage of working
illegal immigrants and such a large percentage of actual illegal immigrants, do you see any problems coming out of this with regards to the
burden on the social welfare system in general in terms of how many
people you actually have paying taxes versus the resources they are
drawing from the country? Medical, driving on roads, or whatever the
case may be?
DEPUTY SECRETARY LAW
Sure. I might have been unclear in my response to that other
question. There are, we think between eleven and twelve, it could be
thirteen million people who are currently here illegally in this country.
I think that is a significant number of people; but if you look at it
compared to the total workforce, all of the people who are employed
in this country, it is not a very large percentage. And of that eleven to
twelve to thirteen million people, we believe that the employment rate
is, as I said, roughly comparable to the employment rate in the general
population, which is to say that most of them are actually working.
There are a few other things that we have learned as we have
studied this issue that fly at the conventional wisdom. It was long an
article of faith that people who were here illegally were not contributing to Social Security but were somehow availing themselves of Social
Security benefits. We have since learned it is exactly the opposite.
Many illegal immigrants have false Social Security cards, and the
effect of that is that their employers are paying into Social Security on
their behalf on fictitious accounts. That money is going to the Social
Security system, and they are not receiving it. And somewhere
between seven and nine billion dollars has been paid into the Social
Security system on accounts that the Social Security Administration
cannot match with an existing worker. They may be illegal immigrants; they may be something else. We do not know.
What we are finding is that, in many cases, illegal aliens are paying taxes, paying into the system, but because of the fact that they live
in the shadows of the economy and are afraid of detection, they don't
necessarily take advantage of those things. There are some exceptions
to that, such as emergency health care. But there are just as many
examples where illegal immigrants are paying for benefits and services
that they do not receive.
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MEMBER OF THE AUDIENCE
What administrative (inaudible) does DOL currently have as
opposed to legislative to address the problem (inaudible)?
DEPUTY SECRETARY LAW
Sure. One of the areas that we're focused on in dealing with illegal immigration is what is called foreign labor certification fraud. And
I should give you a little context for that. The Department of Labor's
primary role with respect to immigration pertains to work based visas.
And our role in that is to assess whether there are available U.S.
workers who would be willing to do the job that is being offered to a
foreign-born worker. That is called labor certification. The employer
puts in the petition, essentially a request for a foreign-born worker,
and we have to evaluate whether there is a U.S. worker who could
otherwise do the job at the appropriate wage scale.
What we find is that there is a whole cottage industry out there
where immigration attorneys will file large numbers of petitions on
behalf of either fictitious employers or on behalf of real employers but
without their knowledge or consent. This even happens in nearby
Arlington, Virginia, where a couple of years ago we made a huge
arrest in this area. These unscrupulous immigration practitioners then
get these labor certifications and sell them, usually to immigrants or
sometimes to people whose business it is to smuggle people here and
then give them those labor certifications.
We are very actively engaged with Immigration and Customs
Enforcement, the FBI and others in trying to identify that kind of
fraud. It pertains less to people who themselves are here illegally,
than it does to people, who are usually U.S. citizens, and who are
defrauding the system of behalf of people who want to come here
illegally. But that is the Department of Labor's main administration
and enforcement role in trying to deal with the problem of illegal
immigration.
MEMBER OF THE AUDIENCE
In England recently, there has been a debate on assimilation specifically due to comments of M.P. Jackson. There have'also been comments about anti-assimilation movements in England and other places
in Europe (inaudible). How does the United States deal with anti-
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assimilation movements and are there similar movements here in the
U.S.?
DEPUTY SECRETARY LAW
I am not an expert on what is going on in Europe. What I just
casually observe is that if we think that we have immigration problems
in this country, then you only need to look to Europe to see how much
worse it can possibly be. I think they have an unusually serious problem there because the way in which legal immigrants are treated is
very different from the way we treat immigrants here. They really are,
in many cases, not given the same rights of citizenship and access that
we have in this country, especially for people who are here legally.
There are a much greater social, class, and income divides in many
European countries than exists even here.
Part of it is due to the fact that, in much of Europe, there is high
structural unemployment. Because of very inflexible labor laws, there
are huge percentages of both the domestically-born population as well
as foreign-born population that simply can't find jobs. They subsist in
the social welfare net and build up resentments, and it is very hard for
them to assimilate and, most importantly, to move up the income
chain. With a 4.6% unemployment rate in this country and relatively
low unemployment for immigrant workers and even illegal immigrant
workers, those dynamics are not at play here, which I think makes it
easier to assimilate.
MEMBER OF THE AUDIENCE
I have a question about tax policy.
DEPUTY SECRETARY LAW
Yes. I did not do well in tax law.
MEMBER OF THE AUDIENCE
(inaudible)
DEPUTY SECRETARY LAW
Well, I should say, first of all that the Administration does not
favor an amnesty approach. We feel that we need to deal in a responsible manner with those who are here illegally. But we would not
envision a scenario like the 1986 Act where people were essentially
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able to just change their status to legal status. They would need to go
through the temporary worker program, certainly pay a fine, learn
English and a variety of other steps so they could convert to at least a
temporary legal status.
Overall, it doesn't help our country that we have a significant part
of the population living in the shadows. We have a black market in
labor; it's not very large, but it is significant. In the long run, that
doesn't help us. Our preference would be to find a way for those who
are currently here illegally to either convert to some sort of legal status, albeit temporary, or in the long run permanent, or to decide to no
longer live here. But they need to be fully compliant with all our laws.
If a lot of them applied for the earned income tax credit that would be
essentially a negative drain on the treasury. On the other hand, I
don't think we fully know how many people currently pay into the tax
system. It may be if you took all eleven, twelve or thirteen million
illegal immigrants in this country and converted them to at least a
temporary status, they would apply for the EITC, but then probably a
significant number would be net contributors to the tax rolls and
therefore it would balance out.
It's hard to say that with any mathematical certainty but just as a
general principle, we need to deal with the fact that so many people
are here illegally and come here illegally. If we deal with that problem, we can certainly work through any of the fiscal consequences that
might result.
MEMBER OF THE AUDIENCE
(inaudible)
DEPUTY SECRETARY LAW
One of the truly revolutionary features of the 1986 Act, which
raised a lot of concern in the employer community, is that it put a
substantial onus on the employer to verify the immigration status of
the people they hired. They did not have to do that before.
What has happened since 1986 is that the enforcement of that
particular requirement has been fairly lax. Now, enforcement against
employers is picking up and many of the proposals on Capitol Hill, as
you note, would even increase the burden on the employer, the penalties that are charged, things like that. Employers have raised a legitimate concern which is that they are not experts in document fraud
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and there comes a point at which if they ask only certain groups of
people to see their immigration papers, it could be construed as discriminatory. And there are penalties for that kind of behavior as well.
One of the things that the Administration has proposed is not a
Department of Labor program, but a Department of Homeland
Security program. It's called the "Basic Pilot" program, which allows
employers to access a Social Security database to determine, to essentially match, the proof of identification they've received from a job
applicant against the database to see if it seems to square up.
That may end up being the best approach, because one of the
largest problems we face is document fraud. And those who help illegal immigrants enter this country and find work are much more
sophisticated every day and computer technology being the way it is,
you can do it on your desk top. (inaudible) Thank you very much for
inviting me and for your time this evening..

