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INTRODUCTION

Imagine the following scenario: Damon Dugan is a United States
citizen traveling abroad, exploring every corner of Caylasai. 1 During
his travels, Dugan befriends several youths at a hostel before they get
themselves into trouble, violating Caylasain law. The authorities
arrest Dugan and charge him with a crime punishable by imprisonment. The authorities whisk him to a police station, where Dugan
looks and listens with high anxiety as accusing fingers are pointed at
him and elevated, foreign voices resound off the walls. Dugan can
think of nothing but the dread of the unknown-he does not speak
the native language and is not familiar with the Caylasain legal system. This uncertainty paralyzes him. Despite Caylasai's being a signatory to the Vienna Convention on Consular Relations ("VCCR"), 2
an international agreement that guarantees each foreign national the
right to consult with his consular office after arrest, at no time do the
police apprise Dugan of his international right pursuant to the VCCR
to contact the United States Embassy.
The authorities appoint Dugan a local attorney, who has the
unenviable and difficult task of defending Dugan, a foreigner who
speaks only English, for a crime that Caylasai takes seriously. Without any notice to the United States, the court convicts and imprisons
Dugan. On appeal, Dugan's attorney brings up Caylasai's failure to
apprise Dugan of his VCCR right to consular assistance, but Caylasai
courts dismiss this argument since it was not brought at Dugan's first
* J.D. Candidate, 2007, George Mason University School of Law. B.A, 2000, Washington
& Lee University. My gratitude to Shejal V. Desai for her wisdom and encouragement. My
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I Caylasai is a fictional country created for this opening hypothetical.
2 Vienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77, 596 U.N.T.S. 261
[hereinafter VCCR].
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trial. When the United States subsequently condemns Caylasai's blatant failure to apprise a United States citizen about his right to contact
a United States Embassy, the Caylasain court quickly highlights the
double standard inherent in this argument by pointing to a string of
cases where the United States did not afford foreign nationals the

same privilege.3 "If the United States does not honor the principles
set forth in the VCCR, an international, legally-binding treaty outlining principles supposedly fundamental to its own as a nation," the foreign justice queries, "why should we?"
As the hypothetical illustrates, there is a current international
tension between obligations owed by VCCR signatories, a group to

which the United States belongs, to foreign nationals and the appropriate way to balance these obligations with domestic criminal and
procedural law. The legal developments in Medellin v. Dretke4 reflect
this tension. In Dretke, U.S. officials failed to apprise a Mexican
national of his VCCR right of consular access amidst his arrest, con-

viction, and sentence for allegedly participating in the rape and murder of two teenage girls. Domestic courts, by following the Supreme
Court's denial of Medellin's federal habeas corpus petition and his
certificate of appealability, continue to expose U.S. officials' inadequate behavior and rely on precedent that inappropriately precludes
Medellin and other foreign nationals from receiving the requisite sub-

stantive "review and reconsideration" to determine whether the
VCCR violation caused actual prejudice in their respective trials.
This Note argues that the United States' failure to consider and

address in its own courts the contradictions outlined in the International Court of Justice's ("ICJ") Avena ruling' will continue to pre3 Breard v. Greene, 523 U.S. 371 (1998); Medellin v. Dretke, 371 F.3d 270 (5th Cir. 2004);
Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 31); LaGrand Case
(F.R.G. v. U.S.), 2001 I.C.J. 104 (June 27).
4 544 U.S. 660 (2005).
5 Avena, 2004 I.C.J. at 12 (finding that the United States violated the VCCR when it
arrested, detained, convicted, and sentenced to capital punishment 52 Mexican nationals, a
group that included Jose Ernesto Medellin). The court first found that the United States violated VCCR Article 36(1)(b) by not informing the nationals of their rights and failing to notify
"without delay" the appropriate Mexican consular post of their detention. Id. at 25. Second, the
court concluded that the United States violated VCCR Article 36(1)(a) and (c) by depriving
Mexico of the right to communicate and have access to its nationals in a timely fashion or to
arrange for legal representation for them in a timely fashion. Id. at 20. Lastly, the court held
that the United States violated VCCR Article 36(2) by not providing for the "review and reconsideration" of the conviction and sentencing of the three cases involving judicial exhaustion. Id.
at 21.
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clude Medellin from receiving the "full effect" of VCCR Article 36(2).
Part I examines the United States' treatment of international treaties,
addressing not only presidential authority to represent the United
States in foreign affairs, but the domestic courts' long-standing transnational tradition of reconciling international treaties in light of the
United States Constitution. Part II outlines the principles set forth in
the VCCR and frames those rights in the context of domestic procedural default rules. Also, Part II examines ICJ decisions substantively
influencing the legal issues raised in Medellin and, subsequently, President Bush's memorandum regarding the United States' treatment of
cases involving VCCR rights.
Part III analyzes the inadequacy of President Bush's directive to
allow lower courts to reconcile VCCR Article 36 in light of domestic
law and the mixed messages the United States subsequently sends
concerning its respect for binding international agreements. Since
domestic courts have neither definitively answered whether the
VCCR affords "individually enforceable" rights, nor confronted the
ICJ's determination that the American procedural default rule undermines the VCCR's purpose, a Supreme Court precedent clarifying
these issues is the only way to ensure the United States' adherence to
VCCR Article 36(2).
I.

THE UNITED STATES' TREATMENT OF INTERNATIONAL

TREATIES

The United States' imprint on the international community balances the power of the Executive in foreign affairs and the transnationalist traditions of the judiciary. Even recognizing the President's
expansive power to direct foreign affairs, the Constitution and succeeding Supreme Court precedent binds the United States to its historical commitment to reconciling domestic rule of law to that of the
international community.
A.

PresidentialAuthority to Represent the United States in Foreign
Affairs

Traditionally, the judicial branch has considered the President
"the sole organ of the nation in its external relations, and its sole representative with foreign nations."6 In United States v. Curtiss-Wright
6 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936).
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Export Corp., Justice Sutherland addressed the role of the President
in international relations:
[T]he federal power over external affairs in origin and essential character [is] different from that over internal affairs [and] . . . participation in the exercise of the power is significantly limited. In this vast
external realm ... the President alone has the power to speak or listen
as a representative of the nation.7
Such plenary power is not, however, found explicitly in the Constitution since Article II allocates few specific foreign affairs powers to the
Executive Branch.' Instead, under Article II, the President impliedly
possesses substantial independent authority in foreign affairs management: "Although the source of the President's power to act in foreign
affairs does not enjoy any textual detail, the historic gloss on the
'executive Power' vested in Article II of the Constitution has recognized the President's 'vast share of responsibility for the conduct of
our foreign relations."' 9 In short, the Constitution "authorizes the
President to determine the form and manner in which the United
States will maintain relations with foreign nations."'
The President has primary responsibility for the conduct of the
United States' foreign affairs, including independent responsibility for
the maintenance of diplomatic relations with other nations; responsibility for the protection of American rights and the fulfillment of
American obligations; responsibility for the gathering and analysis of
information necessary to the formulation of goals and policies in the
conduct of foreign affairs; and responsibility for the formulation and
execution of those goals and policies." For instance, although the
President does not have broad constitutional authority to mandate
that courts grant review of cases they already have decided, his constitutional authority allows him to make decisions regarding United
States foreign policy, including decisions in his capacity as head diplo7 Curtiss-Wright, 299 U.S. at 319.
8 U.S. CONST. art. II, § 1.
9 Am. Ins. Ass'n v. Garamendi, 539 U.S. 396, 414 (2003) (quoting Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring)).
10 H. Jefferson Powell, The President's Authority Over Foreign Affairs: An Executive
Branch Perspective, 67 GEO. WASH. L. REV. 527, 556 (1999).
11 Id. at 545-46.
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mat. 12 A line of Supreme Court decisions strengthens the President's
authority in foreign affairs by declaring that any state action-which
includes decisions of state courts in the United States-that conflicts
13
with express foreign policy of the federal government is pre-empted.
Nevertheless, despite the Executive's broad authority, the judiciary plays a vital role in dictating how foreign commitments may be
reconciled with domestic law. This separate and distinct role serves
not only to check the Executive's power, but also to strengthen the
United States' legal system's legitimacy to the international community by demonstrating that the United States does not, in fact, sit in a
vacuum apart from the rest of the world.
B.

TransnationalistTradition of the United States Constitution and
the United States Supreme Court

The circumstances surrounding the formation of the United
States Constitution and the key doctrines that followed demonstrate
the United States' recognition of and respect for our country's membership in an interconnected international community. This mutual
respect allows the United States to give credence to various perspectives and strengthens our ability to operate in the international community without question for our respect for others' positions.
12 Frederic L. Kirgis, THE Avena Case in the International Court of Justice and the U.S.
Response, 117 Fed. Sent'g Rep. 223, *3 (Feb. 2005).
13 Id. See Am. Ins. Ass'n, 539 U.S. 396 (holding that California's Holocaust Victim Insurance Relief Act (HVIRA) interfered with the national government's foreign relations conduct of
resolving Holocaust-era insurance claims, traditionally a subject matter of foreign policy in
which national, not state, interests are overriding); Zschernig v. Miller 389 U.S. 429 (1968) (holding that an Oregon statute providing for escheat unless certain requirements were satisfied was
an intrusion by the state into the field of foreign affairs, making clear that while states traditionally regulated the descent and distribution of estates, those regulations must give way if they
impair the effective exercise of the United States's foreign policy); United States v. Pink, 315
U.S. 203 (1942) (holding that the state of New York was barred by the Supremacy Clause of the
Constitution from seizing the assets of a state branch of a nationalized Russian insurance company because, under the terms of an international agreement negotiated by the President of the
United States, rights to such assets were vested in the federal government, forcing state law to
yield when it is inconsistent with, or impairs the policy or provisions of, a treaty or of an international compact or agreement); Missouri v. Holland, 252 U.S. 416 (1920) (holding that the federal
government may preempt state control over wildlife under federal legislation implementing a
Migratory Bird Treaty between the United States and Great Britain, emphasizing that states'
constitutional prerogatives cannot limit the U.S. government from enforcing international
obligations).
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Supremacy Clause

Even before the establishment of the United States Constitution,
the Declaration of Independence announced the Framers' respect for
an interdependent world, asserting that the United States should pay
"decent Respect to the Opinions of Mankind."' 4 Moreover, one of
the founding principles-upon which the United States rests is a deference to human equality and equal rights irrespective of the man-made
legal institutions from which they spring: "We hold these Truths to be
self-evident, that all Men are created equal, that they are endowed by
their Creator with certain unalienable Rights, that among them are
Life, Liberty, and the Pursuit of Happiness.""a In the spirit of this
sentiment, the Constitution's drafters gave international treaties the
status of domestic law through the Constitution's Supremacy Clause:
This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the
16
Contrary notwithstanding.
Based on the Supremacy Clause, the Supreme Court consistently has
acknowledged that "international law is part of our law, and must be
ascertained and administered . . . as often as questions of right
depending upon it are duly presented for their determination."' 7 As
such, courts have expressly interpreted international treaties as part of
United States law under the Constitution and "equivalent to an act of
legislature" for the purposes of domestic law. 18
2.

Charming Betsy Canon

Pursuant to the Supremacy Clause, in the event of any conflict
between existing domestic law and international law to which the
United States must adhere, the Charming Betsy Canon governs the
method of resolution. In Murray v. The Charming Betsy, 9 Chief Jus14 THE DECLARATION OF INDEPENDENCE
15

para. 1 (U.S. 1776).

Id.

art. VI, cl. 2.
17 The Paquete Habana, 175 U.S. 677, 700 (1900).
18 Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829).
19 6 U.S. (2 Cranch) 64 (1804).
16 U.S. CONST.
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tice Marshall asserted that a congressional act "ought never to be construed to violate the law of nations if any other possible construction
remains"2 to ensure that courts give "respectful consideration to the
interpretation of an international treaty rendered by an international
court with jurisdiction to interpret it."' 21 In other words, if a United
States law may conflict with an international obligation, the national
law should be interpreted to avoid such a conflict. Statutes enacted
after the treaty at issue should be construed consistently with existing
treaty obligations to the greatest extent possible, reflecting a policy of
respect for international law to maintain amicable relations between
the United States and other countries. Furthermore, as early as 1796,
the Supreme Court held that a valid treaty supersedes state law.22
Thus, based on these principles enshrined in the Constitution and
developed by the Supreme Court, the United States legal system gives
deference to international law and seeks to avoid conflicts where possible, between domestic laws and international obligations.
3.

Principles of Comity

Beyond case precedent requiring the United States' to recognize
the legitimacy of certain constructions of international laws, gentility
and diplomatic considerations also mandate the United States' upright
respect for the international community. Where both the United
States and another country or countries have sufficient contacts to
permit jurisdiction under international legal principles, United States
courts exercise judicial restraint based on the principle of comity to
resolve international jurisdictional conflicts. 23 The comity principle is
the jurisprudential "golden rule "24 among nations-each nation
20 Id. at 118.
21 Breard v. Greene, 523 U.S. 371, 375 (1998).
22 Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796). "A State may make what rules it pleases;
and those rules must necessarily have place within itself. But here is a treaty, the supreme law,
which overrules all State laws upon the subject, to all intents and purposes; and that makes the

difference." Id. at 282.
23 Hilton v. Guyot, 159 U.S. 113, 163-64 (1895).
'Comity,' in the legal sense, is neither a matter of absolute obligation, on the one hand,
nor of mere courtesy and good will, upon the other. But it is the recognition which one
nation allows within its territory to the legislative, executive, or judicial acts of another
nation, having due regard both to international duty and convenience, and to the rights of
its own citizens, or of other persons who are under the protection of its laws.
Id. See also THOMAS BUERGENTHAL & HAROLD MAIER, PUBLIC INTERNATIONAL LAW IN A
NUTSHELL 177 (2d. ed. 1990).
24 BUERGENTHAL & MAIER, supra note 23, at 178.
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should give the respect to the laws, policies, and interests of other
nations that it would have others give to its own in the same or similar
circumstances:
[International law] aims at stability and order through usages which
considerations of comity, reciprocity, and long-range interest have
developed to define the domain which each nation will claim as its
own. . . . [I]n dealing with international commerce we cannot be
unmindful of the necessity for mutual forbearance if retaliations are to
be avoided; nor should we forget that any contact which we hold sufficient to warrant application of our law to a foreign transaction will
logically be as strong a warrant for a foreign country to apply its law to
an American transaction.
Comity, in short, 26is said to be "the respect that sovereign nations...
owe each other.
However, comity is not a rule of law nor is it an obligation. 27 Rather,
comity is a nation's expression of understanding which demonstrates
"due regard" both to international duty and convenience and to the
rights of persons protected by its own laws.28 Pursuant to this "golden
rule," comity should be withheld only when its acceptance would be
contrary or prejudicial to the interest of the nation called upon to give
it effect.29 In United States law, unyielding respect for the Supremacy
Clause and the principles sent forth in the Charming Betsy Canon
leads to the comity necessary for international legal stability.
II.

THE OPERATION OF THE VIENNA

CONVENTION ON CONSULAR

RELATIONS IN THE UNITED STATES

The Vienna Convention on Consular Relations is a multilateral
agreement codifying consular practices originally governed by customary practice and bilateral agreements between states. As an original
signatory to the Vienna Convention on Consular Relations, the
United States adopts responsibility pursuant to the treaty's language
and the principles set forth. Article 36, the principles of which are
25 Id. at 177-78 (quoting Lauritzen v. Larsen, 345 U.S. 571, 582 (1953)).
26 Philips Med. Sys. Int'l B.V. v. Bruetman, 8 F.3d 600, 604 (7th Cir. 1993).
27 Michael D. Ramsey, Escaping "International Comity," 83 IOWA L. REV. 893, 903 (1998)
(quoting Somportex Ltd. v. Phila. Chewing Gum Corp., 453 F.2d 435, 440 (3d Cir. 1971)).
28 Id.
29 Id.
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interpreted in conformity with domestic law, specifically addresses signatory nations' right to assist its citizens charged with crimes abroad.
A.

Vienna Convention on Consular Relations

Consular relations are the means by which nations protect the
interests of their citizenry abroad, especially their nationals who are
arrested for violating other nations' criminal laws.3" In 1963, the
United States signed the VCCR, a multilateral United Nations treaty
designed to codify existing international customary law with regard to
"relations, privileges, and immunities" by outlining the rights of
nations to conduct consular relations.31 Irrespective of its status as
self-executing or non-self-executing,32 the United States Senate ratified the VCCR in 1969.33 The delay between signing and ratifying the
VCCR resulted from a concern that, as a multilateral treaty subject to
approval by many nations, the VCCR presented less protection for
30 See generally Brittany P. Whitesell, Diamond in the Rough: Mining Article 36(1)(b) of
the Vienna Convention on Consular Relations for an Individual Right to Due Process, 54 DUKE
L.J. 587 (2004)

(quoting U.S. DEP'T OF STATE, CONSULAR NOTIFICATION

AND ACCESS:

INSTRUCTIONS FOR FEDERAL, STATE, AND LOCAL LAW ENFORCEMENT AND OTHER OFFICIALS
REGARDING FOREIGN NATIONALS IN THE UNITED STATES

AND THE RIGHTS OF CONSULAR

OFFICIALS TO ASSIST THEM 42 (n.d.), available at http://travel.state.gov/pdf/CNA-book.pdf (last

visited May 12, 2007).
31 VCCR, supra note 2, at 1.
32 Scholars have put forward both arguments as it relates to the VCCR. Generally, treaties
may be characterized one of two ways: self-executing or non-self-executing. A self-executing
treaty can be given full effect without further legislation or analogous domestic measures as
determined by "1) the language and purposes of the agreement as a whole, 2) the circumstances
surrounding its execution, and 3) the nature of the particular obligation imposed by the part of
the agreement under consideration." Frolova v. Union of Soviet Socialist Republics, 761 F.2d
370, 373 (7th Cir. 1985). Non-self-executing treaties arise when 1) the agreement manifests an
intention that it shall not become effective as domestic law without the enactment of implementing legislation, 2) the Senate in giving consent to a treaty, or Congress by resolution, requires
implementing legislation, or 3) implementing legislation is constitutionally required. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE U.S. § 111(4) (1987). Although, as this
Note outlines, the Senate ratified the treaty, both the U.S. government and domestic courts
subsequently have admitted "the accepted understanding that the Vienna Convention is selfexecuting" and was so when ratified. David J. Bederman, Deference or Deception: Treaty Rights
as PoliticalQuestions, 70 U. COLO. L. REV. 1439, 1482 (1999). United States courts have favored
self-executing treaties and have treated such treaties as enforceable domestic law since 1829,
when Chief Justice Marshall declared that in order for a treaty "to be the law of the land" and
"consequently, to be regarded in courts as equivalent to an act of legislature," the treaty must
"operate of itself without the aid of any legislative provision. Foster v. Neilson, 27 U.S. (2 Pet.)
253, 314 (1829). A finding that a treaty is either self-executing or non-self-executing has no
effect on the international obligation of the United States to carry out the treaty. See id. at 254.
33 See 115 Cong. Rec. S30, 953, 997 (1969).
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foreign nationals than then-existing bilateral treaties already binding
the United States.34 Thus, the VCCR's ratification occurred only after
it was clarified that the VCCR would supplement-not supplantexisting and future bilateral treaties regarding consular relations to
allow the United States (and other signatories) to continue to seek
higher standards of protection where it so desired.3 5
Upon ratification, the VCCR enjoyed the status of the supreme
law of the land under. Article VI of the Constitution, on par with federal legislation and superior to state law and policy. 36 Moreover, the
treaty's Optional Protocol, which was also ratified and signed into law
in the United States, provides that the ICJ has jurisdiction to deter37
mine VCCR claims:
Disputes arising out of the interpretation or application of the
[Vienna] Convention shall lie within the compulsory jurisdiction of the
International Court of Justice and may accordingly be brought before
the Court by a written application made by any party to the dispute
38
being a Party to the present Protocol.

Given that the United States ratified the Optional Protocol, the
United States-and, by virtue of the Supremacy Clause, the statesare bound by the ICJ's "authoritative" interpretation of the VCCR.39
Of most importance to the ICJ's analysis of the rights conferred
by the VCCR is Article 36, which outlines the right to assist citizens
charged with crimes abroad." Article 36(1) details both the rights of
nationals detained in foreign states and the rights of the foreign
nation's consuladr authorities to be informed and have access to their
34 Id. at S30, 953 (statement of Sen. Fulbright).
35 Id.
36 See United States v. Pink, 315 U.S. 203, 230-31 (1942) ("[S]tate law must yield when it is
inconsistent with, or impairs the policy or provisions of, a treaty or of an international compact
or agreement."); Hines v. Davidowitz, 312 U.S. 52, 62-63 (1941) (holding that a federal treaty or
statute "establish[ing] rules and regulations touching the rights, privileges, obligations, or burdens of aliens as such . . . is the supreme law of the land[,] . . . [and n]o state can add to or take

from the force and effect" thereof); Foster, 27 U.S. at 314 (1829) (noting that a treaty is
"equivalent to an act of the legislature, whenever it operates.., without the aid of any legislative
provision").
37 VCCR, supra note 2, Optional Protocol, Apr. 24, 1963, 596 U.N.T.S. 8638-40.
38 Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12, 15 (Mar. 31).
39 Janet Koven Levit, A Tale of International Law in the Heartland: Torres and the Role of
State Courts in TransnationalLegal Conversation, 12 TULSA J. COMP. & INT'L L. 163, 176 (2004).
40 VCCR, supra note 2, art. 36.
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detained nationals.4 Specifically, Article 36(1)(a) provides for communication between consular officers and their nationals, allowing
countries to communicate with their citizens and requiring the host
state to facilitate free communication between the consular officer
and nationals and between nationals and their consul.4 2 Article
36(1)(b) states that the detainees must be informed of their rights and
that, if requested, the detaining authorities should inform the foreign
state's consular officials of the detention "without delay. '4 3 In addition, Article 36(1)(b) requires that foreign nationals themselves must
be informed that they have the right to contact their consuls for
assistance."
Finally, Article 36(1)(c) provides consular officers the right to
access their detained nationals and arrange for legal representation.
Article 36(2) then outlines the appropriate placement for these rights
within domestic systems, stating that the rights of this provision "shall
be exercised in conformity with the laws and regulations of the receiving State," while requiring that such laws and regulations "must
enable full effect to be given to the purposes for which the rights
according under this Article are intended. '46 In sum, Article 36 of the
VCCR provides rights to both detained foreign nationals and their
country, and such rights must be incorporated into the domestic laws
of the country or state in which the detention occurs.47
B.

The Domestic ProceduralDefault Rule

Lacking a more recent Supreme Court decision, lower courts continue to apply precedent that contradicts the plain text of VCCR Article 36 and prohibits individuals from receiving the full effect of the
VCCR's protection. Statutory directives, though, open the door for
courts to assess procedurally-defaulted claims in light of the anticipated injustice and prejudice that would otherwise result.

41 Id. art. 36(1).
Id.

art. 36(1)(a).

43 Id.

art. 36(1)(b).

42

44 VCCR, supra note 2, art. 36(1)(b).

45 Id. art. 36(1)(c).
46 Id. art. 36(2) (emphasis added).
47 Id.
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1. Brief Overview of Breard v. Greene
In 1993, the Supreme Court addressed the domestic implications
of VCCR violations in Breard v. Greene,4 8 a suit filed in the United
States by Paraguay alleging VCCR violations.4 9 The Commonwealth
of Virginia convicted Angel Francisco Breard, a Paraguayan citizen, of
attempted rape and capital murder. 50 At the time of his arrest, he was
not informed of his right to consular notification and access even
though arresting officers recognized his foreign citizenship. 1 After
exhausting all appeals in the state court system, Breard filed a motion
for habeas corpus relief within the federal courts, at which time he
first raised allegations of VCCR violations. 5 2 Breard then alleged
that, from the time of his arrest, he had not been notified of his VCCR
Article 36(1) right to contact his state's consular officials. 53 Both the
district court and the Fourth Circuit rejected his claim as procedurally
defaulted because he had not raised the VCCR claim in state court.5 4
Further, Breard "could not demonstrate cause and prejudice for this
55
default.
The Republic of Paraguay subsequently instituted ICJ proceedings against the United States, and responding to the imminent threat
of Breard's execution, the ICJ unanimously issued an order requesting
that the United States postpone his execution until the ICJ could
make a ruling in the case.5 6 Less than one hour before Breard's scheduled execution, the Supreme Court denied certiorari by asserting that
Breard was procedurally barred from raising VCCR violation claims
in proceedings after the state court's finding, thereby applying the federal procedural default rule to allegations of Article 36 violations.5 7 In
short, the Supreme Court held that the federal (or even state) procedural default rule negates the ICJ's provisional order interpreting
48 Breard v. Greene, 523 U.S. 371 (1998) (holding that VCCR claims, like constitutional
claims, are subject to the procedural default rules of state criminal courts).
49 Id. at 374; see also William J. Aceves, Application of the Vienna Convention on Consular

Relations (Paraguay v. United States). ProvisionalMeasures Order, 92 AM. J. INT'L L. 517, 518
(1998).
50 Breard, 523 U.S. at 372-73.
51 Breard v. Pruett, 134 F.3d 615, 619 (4th Cir. 1998).
52 Breard, 523 U.S. at 373.
53 Id.
54 Id.

55 Id.
56 Breard, 523 U.S. at 374.
57 Id. at 378-79.
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VCCR rights by reasoning that, "absent a clear and express statement
to the contrary, the procedural rules of the forum [s]tate govern the
58
implementation of the treaty in that [s]tate.
Breard's dismissal of the ICJ order was a low point in American
respect for international law and it continues to serve as a precedent
for federal courts to dismiss VCCR claims on the ground that they
have been procedurally defaulted because they were not raised in
state court.
Furthermore, questions remain about whether the VCCR provides a
foreign national a private right of action in United States' courts to set
aside a criminal conviction and sentence for violation of consular notification provisions." Although the Supreme Court in Breard did not
definitively recognize that foreign nationals possess individual rights
to consular notification, the Court's dictum that "the Vienna Convention ... arguably confers on an individual the right to consular assistance following arrest" may suggest its inclination to do so when
presented with a case requiring the resolution of the issue.6 °
2.

Statutory Directives

In describing the procedural default doctrine in Breard v. Greene,
the Supreme Court stated "it is the rule in this country that assertions
of error in criminal proceedings must first be raised in state court in
order to form the basis of relief in habeas. 61 In short, the procedural
default rule prevents convicted defendants from raising a new claim
on appeal when he could have done so in earlier proceedings at either
the state or federal level.62
Federal habeas corpus proceedings63 adhere to the procedural
default rule by requiring the denial of a writ of habeas corpus unless
the applicant has exhausted available state remedies.' Specifically, in
the case where an individual raises an entirely new factual claim,
58 Id. at 375.
59 Id. at 377.

60 Whitesell, supra note 30, at 596 (emphasis added).
61 Breard v. Greene, 523 U.S. 371, 375 (1998) (citing Wainwright v. Sykes, 433 U.S. 72
(1997)).
62 Contemporary Practice of the United States Relating to International Law: U.S. Implementation of the ICJ's LaGrand Decision, 97 AM. J. ITrr'L L. 180, 181 (Sean D. Murphy, ed., Jan.
2003).

63 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, § 104, 110
Stat. 1214, 1218-19 (codified at 28 U.S.C. § 2254 (2000)).
64 28 U.S.C. § 2254(b)(1)(A) (2000).
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§ 2254 prohibits an evidentiary hearing unless the individual can show
1) a new constitutional rule upon which the claim is based, or 2) "a
factual predicate that could not have been previously discovered
through the exercise of due diligence."65 Despite its strictness, the
procedural default rule is not absolute.66 Independent of § 2254, federal courts may consider a-claim if the individual can show 1) "cause
for the default," and 2) "actual prejudice as a result of the alleged
violation of federal law."'6 7 Alternately, federal courts may consider a
procedurally defaulted claim if the individual can show that "failure to
consider the claim will result in a fundamental miscarriage of justice.68
C.

The InternationalCourt,of Justice's Interpretationof VCCR
Rights and the United States Response

Prior to Medellin, the ICJ articulated the measures by which
VCCR signatories could ensure proper and meaningful domestic
review of VCCR claims in light of their treaty obligations. In averting
their responsibility to. provide necessary guidance to lower courts, as
well as to federal and state officials, as to how to give effect to United
States obligations under the VCCR, the Supreme Court's deference to
President Bush's request that state courts' review such claims will continue to discount VCCR obligations.
1.

Germany v. United States: The LaGrand Case

The LaGrandCase69 arose from the 1984 conviction of two German half-brothers for first-degree murder, attempted armed robbery,
and kidnapping7 ° An Arizona superior court sentenced both to death
and the Supreme Court of Arizona affirmed their sentences on
appeal.7 1 Fourteen years later, after the LaGrand brothers already
had exhausted all of their state court appeals, they were officially notified of their VCCR right to communicate with German consular offi28 U.S.C. § 2254(e)(2)(A)(i)-(ii) (2000).
Breard v. Netherland, 949 F. Supp. 1255, 1263 (E.D. Va. 1996), affd sub nom. Breard v.
Pruitt, 134 F.3d 615 (4th Cir. 1998).
67 Id. (quoting Coleman v. Thompson, 501 U.S. 722, 750 (1991)).
68 Id.
69 LaGrand Case (F.R.G. v. U.S.), 2001 I.C.J. 466 (June 27) (holding that the VCCR creates an individual right to consular notification and that Article 36(2) of the VCCR precludes the
application of procedural default rules to bar challenges to convictions or sentences).
70 Id. at 475.
71 Id. at 475-76.
65

66
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cials.72 The United States District Court for the District of Arizona
found that the "LaGrands had not shown an objective external factor
that prevented them from raising the issue of the lack of consular notification earlier"73 On appeal, the Ninth Circuit affirmed the district
court's ruling and subsequently concluded that the LaGrands were
procedurally barred since they had not raised the VCCR issue at the
state level.74 On March 3, 1999, the ICJ issued an order requesting
that the United States stay the execution pending its resolution of the
case.75 On that same day, the Supreme Court refused to direct the
state criminal system to uphold the ICJ's order to postpone the
execution.7 6
Despite the execution of both LaGrand brothers, the ICJ issued a
final decision in the case in June 2001 to address issues and concerns it
anticipated would come up again. First, the ICJ held that the United
States violated VCCR Article 36 in its arrest, detention, trying, conviction, and sentencing of the LaGrands.7 7 In determining the scope
of Article 36(1)(b), the ICJ rejected the United States' argument that
the VCCR conferred rights only upon diplomatic consults and instead
held that foreign nationals themselves possess an individual right to
information regarding VCCR's consular protections. 78 The ICJ found
this right in the express language of Article 36(1)(b), which provides
that "[t]he [law enforcement] authorities shall inform the [foreign
national] without delay of his rights under this subparagraph. ' 79 By its
language, Article 36(1)(b) requires countries to notify arrested foreign
nationals about the possibility of receiving assistance from their
consulates.8 0
Second, the ICJ concluded that, although the United States' procedural default rule does not violate Article 36 per se, it effectively
bars foreign nationals from invoking their rights under the VCCR
when challenging their conviction and sentencing. 81 Thus, the ICJ
72 Id. at 477.

73
74
(1998).
75
76
77
78

79
80

81

LaGrand Case, 2001 I.C.J. at 477.
LaGrand v. Stewart, 133 F.3d 1253, 1261-62 (9th Cir. 1998), cert. denied, 525 U.S. 971
LaGrand Case, 2001 I.C.J. at 479.
F.R.G. v. U.S., 526 U.S. 111, 111-12 (1999).
LaGrand Case, 2001 I.C.J. at 515.
Id. at 514.
Id. at 515 (citing VCCR, supra note 2, art. 36(1)(b)) (emphasis added).
Id. at 490.
LaGrand Case, 2001 I.C.J. at 515-16.
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denounced the United States' procedural default rule to the extent
that it precludes enforcement of VCCR Article 36(2).82 The VCCR is
denied its "full effect" when the procedural default rule precludes a
foreign national from invoking his consular notification rights that the
United States is required to provide.8 3 Finally, the ICJ determined
that the appropriate remedy for VCCR violations required the United
States to "review and reconsider" convictions and sentencing of foreign nationals not apprised of consular rights at the time of arrest.'
The ICJ left the means of implementing "review and reconsideration"
to the United States' discretion."
2.

Mexico v. United States: Case Concerning Avena and Other
Mexican Nationals

On January 9, 2003, Mexico filed a VCCR case against the United
States in the ICJ on behalf of fifty-four Mexican nationals on death
row in various States. 6 In Avena, the ICJ, relying heavily on
LaGrand, concluded that the United States, in its arrest, detention,
trial, and sentencing of Mexican nationals, had violated its obligations
under the VCCR.8" Most notably, the United States failed to notify
these foreign nationals of their right to contact the Mexican consulate,8 8 subjecting the accused to "criminal proceedings without the
89
fairness and dignity to which each person is entitled.
Generally speaking, when consular officials are not timely notified, a foreign national is robbed of two things: first, he is denied the
valuable assistance and guidance of a consul throughout the litigation
process; and second, he is deprived of his right to bring a claim under
Article 36 when the procedural default doctrine acts as a bar. 90 In
Avena, the ICJ said that "without delay" does not necessarily mean
"immediately upon request," but does mean "as soon as it is realized
82 Id. at 516.
83 Id. at 505.
84 Id. at 516.

85 LaGrand Case, 2001 I.C.J. at 516.
86 Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12, 17 (Mar. 31).
87 Id. at 19.
88 Id. at 59.
89 Id. at 33.

90 Mark J. Kadish, Article 36 of the Vienna Convention on ConsularRelations: The International Court of Justice in Mexico v. United States (Avena) Speaks Emphatically to the Supreme
Court of the United States About the FundamentalNature of the Right to Consul, 36 GEo. J. INT'L
L. 1, 47 (2004).
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that the person is a foreign national, or once there are grounds to

think that the person is probably a foreign national."'" Additionally,
the ICJ opined that the United States had further violated the VCCR
because the United States did not inform Mexican consulate officials,92 thereby denying them the chance to arrange for legal representation of arrested nationals.93 Finally, as it had in LaGrand, the ICJ
determined that the appropriate remedy for such violations was the
United States' own "review and reconsideration" to determine the
extent to which each particular defendant had been prejudiced by the
respective VCCR violations.94 The linchpin of such "review and
reconsideration" would be "the existence of a procedure which guarantees that full weight is given to the violation of the rights set forth in
the [Consular] Convention, whatever may be the actual outcome
",95

This freedom to choose the means for such review and reconsideration is not without qualification. It has to be carried out "by taking
account of the violation of the rights set forth in the Convention,"
including the question of the legal consequences of the violation upon
the criminal proceedings that have followed the violation.96 The ICJ
further concluded that "review and reconsideration" must occur with
regard to international law obligations and without regard for United
States constitutional due process rights. 97 Thus, the ICJ held that
United States' procedural default rules-virtually the same rules
under scrutiny in LaGrand-violatethe VCCR to the extent that they
preclude such "review and reconsideration," thereby hindering the
full implementation of the international obligations of the United
States under Article 36.98 By invoking the procedural default rule, the
United States continued to avoid its VCCR obligations.

91 Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12, 49 (Mar. 31).
92 Id. at 46.
93 Id. at 54.
94 Id. at 55.

95 See Avena, 2004 I.C.J. at 55.
96 Id. at 62.
97 Id. at 61.
98 Id. at 21.
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Dismissing Avena: Medellin v. Dretke and President Bush's
Memorandum

The ICJ's ultimate ruling in Avena specifically instructed the
American judiciary in particular to grant meaningful "review and
reconsideration of convictions and sentences" to determine whether
the VCCR violations caused "actual prejudice" to a convicted foreign
national and, if so, to craft an appropriate remedy.99 It was shortly
after the ICJ's ruling in Avena, however, that the Fifth Circuit rejected
Medellin's VCCR appeal, embracing the very procedural default rule
that ICJ had criticized.
In Medellin v. Dretke,1° the United States Supreme Court considered the case of Jose Ernesto Medellin, an indigent 18-year-old Mexican national arrested by United States police for allegedly
participating in the rape and murder of two teenage girls.'0 1 Medellin
received court-appointed representation for his defense. 10 2 Neither at
the time of his arrest nor during his time with court-appointed counsel
was Medellin told of his consular rights pursuant to the VCCR. 103 At
trial, Medellin was convicted and sentenced to death. 10 4 After the
Texas Court of Criminal Appeals affirmed his conviction on direct
appeal, Medellin filed a state habeas corpus action, claiming for the
first time that Texas failed to notify him of his right to consular access
as required by the VCCR. °5 Both the state trial court and the Texas
Court of Criminal Appeals rejected Medellin's claim." 6 Medellin
appealed and took his claim to the federal level.107 The United States
District Court for the Southern District of Texas denied Medellin's
federal habeas corpus petition and his certificate of appealability
("COA").1 ° 8 Thereafter, Medellin filed with the Fifth Circuit an appli99

Avena, 2004 I.C.J. at 55.

100 544 U.S. 660 (2005).
101 Id. at 662.
102 Medellin, 371 F.3d at 274; see also Louis Klarevas and Howard S. Schiffman, The
Supreme Court Considers the Rights of Foreign Citizens Arrested in the United States, FindLaw's
Legal Commentary, Mar. 21, 2005, http://writ.findlaw.com/commentary/20050321_schiffman.
html (last visited Mar. 24, 2007).
103 Medellin v. Dretke, 371 F.3d 270, 274 (5th Cir. 2004).
104 Id.
105 Id.
106 Id.
107 Medellin v. Dretke, 544 U.S. 660, 662 (2005).
108 Id.
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cation for a COA from the denial of his petition for a writ of habeas
corpus.'0 9

At the same time Medellin's COA application was pending, the
ICJ issued its Avena decision."' 0 The Avena court determined that the
VCCR guaranteed "individually enforceable" rights to foreign nationals not given instruction about their respective right to consular assistance and that the United States had violated those rights."' Further,
Avena held that, irrespective of procedural default rules, the United
States must "provide, by means of its own choosing, review and reconsideration of the convictions and sentences of the [affected] Mexican
nationals" to determine whether the violation "caused actual
112
prejudice.
Despite the Avena holding, the Fifth Circuit gave no dispositive
effect to the ICJ judgment and therefore refused to grant Medellin's
request for a COA. l t3 The Fifth Circuit reasoned that Medellin procedurally defaulted this claim." 4 The court stated: "only the Supreme
Court may overrule a Supreme Court decision. The Supreme Court
has not overruled Breard. We are bound to follow the precedent until
15
taught otherwise by the Supreme Court.'
After the Fifth Circuit denied a COA that would permit further
review of Medellin's VCCR claim, Medellin subsequently petitioned
the United States Supreme Court for certiorari, asking that the
Supreme Court revisit its per curiam ruling in Breard to clarify that a
federal remedy-pursuant to Avena's binding judgment-is available
to implement these treaty rights. 6 On December 10, 2004, the
Supreme Court accepted Medellin's petition for certiorari to consider
two issues: 1) whether a federal court is bound by the ICJ ruling such
that United States courts must reconsider Medellin's claim for relief
under the VCCR without regard to procedural default doctrines, and
2) whether a federal court should give effect, as a matter of judicial
comity and uniform treaty interpretation, to the ICJ's judgment." 7
109 Id.
110 Id. at 662-63.

111 Medellin, 544 U.S. at 663.
112 Id. (quoting Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12, 71
(Mar. 31)).
113 Id.
114 Id.

115 Medellin v. Dretke, 371 F.3d 270, 280 (5th Cir. 2004).
116 Medellin v. Dretke, 544 U.S. 660, 661-62 (2005).
117 Id.
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On February 28, 2005, during the course of the Supreme Court
litigation in the Medellin case, President Bush directed a memorandum to the Attorney General that seemed to acknowledge the United
States' obligation under the Avena decision:
I have determined, pursuant to the authority vested in me as President
by the Constitution and laws of the United States, that the United
States will discharge its international obligations under the decision of
the International Court of Justice in the Case Concerning Avena and
Other Mexican Nationals (Mexico v. United States of America)
(Avena), 2004 I.C.J. 128 (Mar. 31), by having state courts give effect to
the decision in accordance with general principles of comity in cases
18
filed by the 51 Mexican national addressed in that decision."
Emphasizing the discretionary language of the memorandum, in particular that the state "may provide" Medellin with the review and
reconsideration of his VCCR claim, the Supreme Court dismissed
Medellin's certiorari as "improvidently granted."'1 9
III.

ANALYSIS

Without express direction from the United States Supreme
Court, state officials likely will fail to comply properly with President
Bush's request for "review and reconsideration" of the Avena cases.
The Executive does not have a clear, mandated ability to require state
courts to review cases they already have decided. Therefore, the
Supreme Court must provide the lower courts with the necessary
direction and guidance and, in the process, decide whether the procedural default rule can be reconciled with the United States' obligation
to provide meaningful "review and reconsideration" of convictions
and sentences.
A.

ConstitutionalProblems

The first question arising from President Bush's memorandum is
whether the President has the power to bind states pursuant to his
foreign affairs powers. In determining that the United States would
discharge its international obligations under the Avena decision, Presi118 Id. at 663 (citing Memorandum from President George W. Bush to the Attorney General (Feb. 28, 2005)).
119 Id. at 663-64 (emphasis added).
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dent Bush relied, in part, on his constitutional authority to declare
how courts should treat the ICJ decision. While long-standing constitutional authority under Article II, substantiated by Supreme Court
decisions, allows the President to make decisions regarding United
States foreign policy, the President does not have express authority to
order state courts to grant review of cases they already have
decided. 2 ° Consequently, a separation-of-powers question exists:
does the President's constitutional foreign affairs authority extend to
determining the direct legal effect of ICJ judgments on state judicial
proceedings in the United States?
Despite the President's constitutional powers, neither the President's memorandum nor the ICJ's Avena judgment requires that
domestic courts quash convictions or sentences simply because of a
failure to comply with the VCCR. "Reconsideration" in light of the
rights set forth in Avena is all that is required, and even then, only as a
matter of comity rather than independent operation of United States
law. 21 The Supreme Court has defined comity "in the legal sense" as
"neither a matter of absolute obligation, on the one hand, nor of mere
courtesy and good will, upon the other."'' 22 Moreover, the Court says
that comity must be applied substantively and procedurally with "due
regard both to international duty and convenience, and to the rights of
[the sovereign's] own citizens or of other persons who are under protection of its laws. '1 23 As a result, comity has been called "a traditional, although in the nature of things a rather vague, consideration
in the exercise of equitable discretion. ' 124 In this case, comity signifies
a willingness to act in accordance with good will and respect, but it
does not denote a legal obligation to do what is contemplated. In light
of the Fifth Circuit's declaration that "[t]hough Avena and LaGrand
were decided [by the ICJ] after Breard, and contradict Breard, we
may not disregard the Supreme Court's clear holding that ordinary
procedural default rules can bar Vienna Convention claims,' 25 coupled with the concern that President Bush's memorandum "exceeds
120 Cf. U.S. CONST. amend. X.

121 Medellin v. Dretke, 544 U.S. 660, 663-64 (2005).
122 Jake S. Tyshow, Informal Foreign Affairs Formalism: The Act of State Doctrine and the
ReinterpretationofInternationalComity, 43 VA. J. INT'L L. 275, 288-89 (2002) (quoting Hilton v.

Guyot, 159 U.S. 113, 163-64 (1895)).
123 Ramsey, supra note 27, at 893-94 (quoting Hilton, 159 U.S. at 164).
124 Id. at 894 (quoting Philips Med. Sys. Int'l B.V. v. Bruetman, 8 F.3d 600. 604 (7th Cir.
1993)).
125 Medellin v. Dretke, 371 F.3d 270, 280 (5th Cir. 2004).
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the constitutional bounds for federal authority, 1 26 the President's
determination likely will be ignored absent Supreme Court guidance.
B.

President Bush's Memorandum Offers No Clarity on Issues that
Would Ensure Realization of the VCCR's "Full Effect"

The next inquiry involves the real effect of the memorandum,
namely, how the language of President Bush's memorandum will
affect the actions of states. While the President's foreign affairs powers at least substantiate his issuing the memorandum, his explicit
intention and meaning are not apparent. To understand the memorandum's actual effect, one must examine Supreme Court precedent
to assess how the ICJ's "review and reconsideration" direction effectuates the obligations the United States voluntarily assumed under the
VCCR. A fundamental friction emerges: while the ICJ-issued principles discussed in LaGrand and Avena deserve credence, Breard
remains alive and well in domestic law.
1.

Unresolved Questions About Whether United States Courts
Recognize "Individually Enforceable" Rights in the VCCR

While the VCCR applies directly to the United States, the controversial question remains whether Article 36 creates "individually
enforceable" rights. 127 Although judicial confusion runs the spectrum
from denying any possibility of individual rights to holding that Article 36 confers such rights,128 the State Department articulated in 1999
a clear position on whether the VCCR creates individual, judicially129
enforceable rights:
[T]he VCCR ...establish[es] state-to-state rights. ... They are not
treaties establishing rights of individuals. The right of an individual to
communicate with his consular officers is derivative of the sending
126 U.S. Strategy for Responding to ICJ's Avena Decision, 99 AM. J. INT'L L 489, 489-90
(2005) (quoting a spokesman for the Attorney General of Texas).
127 Jeffrey L. Green, InternationalLaw: Valdez v. State of Oklahoma and the Application
of InternationalLaw in Oklahoma, 56 OKLA. L. REV. 499, 504-05 (2003) (citing United States v.
Li, 206 F.3d 56, 60 (1st Cir. 2000)).
128 Id. at 504 (citing Republic of Para. v. Allen, 949 F. Supp. 1269, 1274 (1996)).
129 Id. at 505.
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when consustate's right to extend consular protection to its nationals
130
lar relations exist between the states concerned.
Thus, the State Department has interpreted Article 36 as providing no
judicial remedy to foreign nationals when United States authorities
fail to comply with it. 3 ' This assertive stance, though, does nothing to
clarify the ambiguity that prevails in the courts in light of Breard.
In Breard, the Supreme Court declared that the VCCR "arguably" confers on an individual the right to consular assistance following
arrest, but it did not finally decide the point. The President's memorandum likewise makes no firm determination that the state should
give effect to the ICJ's preliminary order. As outlined in LaGrand
and Avena, the ICJ has ruled that in cases where severe penalties
attach, the appropriate remedy for a VCCR violation is "review and
reconsideration." However, most United States courts that have considered this issue have declined to extend this remedy. 132 In such
cases, the President's authority to see that the laws are "faithfully executed" pursuant to Article IV, Section 3 of the Constitution becomes
impotent, extending only to enforcement of the law as interpreted by
individual states and federal courts, not an international tribunal.
As a signatory of the VCCR, the United States grants the ICJ
authority to interpret VCCR-conferred rights. Moreover, pursuant to
the Supremacy Clause, domestic judicial principle demands that individual states give "full effect" to the rights granted in the VCCR as
interpreted by the ICJ.t33 The United States Supreme Court has not
yet clarified whether Article 36 allows individual foreign defendants
to pursue their causes of action. Before being able to consider a claim
under the procedural default rule-either for "cause for the default,"
"actual prejudice as a result of the alleged violation of federal law," or
whether "failure to consider ...

will result in a fundamental miscar-

riage of justice"-the court first must recognize the applicant's individual rights. Even in cases where procedural default is not at issue,
United States courts are still without clear guidance from the Supreme
130 Id. (quoting Letter from State Dep't, to James K. Robinson, Assistant Attorney General, U.S. Dep't of Justice 1 (Oct. 15, 1999), available at http://www.state.gov/documents/
organization/7111.doc (last visited Mar. 22, 2007)).
131 Green, supra note 127, at 505.
132 See generally Joan Fitzpatrick, The Unreality of InternationalLaw in the United States
and the LaGrand Case, 27 YALE J. INT'L L. 427 (2002).
133 See U.S. CONST. art. VI.

CIVIL RIGHTS LAW JOURNAL

[Vol. 17:2

Court as to whether the VCCR grants individually enforceable rights,
but instead remain bound by Breard's ambiguity that the VCCR only
"arguably confers" individually enforceable rights to consular assistance.'3 4 This ambiguity can cut either way and fails to give lower
courts practical direction as to how to classify foreign defendants
under the VCCR.
2.

The United States' ProceduralDefault Rule Continues to
Undermine the VCCR's Purpose and Effect

Although the ICJ announced that procedural default rules "in
[themselves] do not violate Article 36 of the VCCR, ' 135 the Court
asserted that their dilatory effect prevents the realization of the
VCCR's purpose:
[P]rocedural default rules [that] prevent [courts] from attaching any
legal significance to the fact [that violations of the Vienna Convention
prevent consulates from affording legal assistance to foreign nationals]
... have the effect of preventing "full effect" [from being] given to the
purposes for which the rights according under this article are
intended. 3 6
The specific legal issue is whether, given Medellin's international law
issues, the Fifth Circuit should have relaxed the high barrier against
hearing Medellin's petition for a writ of habeas corpus. In short, it
presents one of the defining questions of international law: reconciling application of domestic procedural default rules and interpretation of international treaties.
Assuming arguendo that Breard definitively recognized a foreign
national's "individually enforceable" right, the Court nonetheless
admitted that even if the VCCR claim had been properly raised at
first instance, "it is extremely doubtful that the violation should result
in the overturning of a final judgment of conviction without some
showing that the violation had an effect on the trial. ' 137 As Frederic
Kirgis notes, this statement refers only to conviction and not to sentencing, 138 a relevant distinction in light of federal courts' capacity to
134 Breard v. Greene, 523 U.S. 371, 376 (1998).
135 LaGrand Case (F.R.G. v. U.S.), 2001 I.C.J. 466, 497 (June 27).
136 Id. at 497-98.

137 Breard, 523 U.S. at 377 (emphasis added).
138 Kirgis, supra note 12, at *4.
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review an otherwise procedurally defaulted claim if "failure to con139
sider the claim will result in a fundamental miscarriage of justice.
In order to justify a death penalty sentence, the government surely
must consider all factors (substantive and procedural) and circumstances leading to that punishment. To knowingly disregard VCCR
principles given breath by U.S. law through the Supremacy Clause
taints the accused's sentence and constitutes a fundamental affront to
justice.
The Supreme Court let uncertainty reign among lower courts
when it failed to provide a definitive ruling on the United States' obligation toward ICJ judgments, reasoning that certiorari in Medellin
was "improvidently granted" because of the possibility that the Texas
courts will provide Medellin with the review he seeks pursuant to the
Avena judgment and the President's memorandum. 140 The President
has asserted that the foreign policy interests of the United States in
meeting its international obligations and protecting Americans abroad
require the ICJ's decision to be enforced without regard to the merits
of the ICJ's interpretation of the VCCR. The President's assertion,
however, cannot assure the "full effect" of adequate "review and
reconsideration" guaranteed to Medellin by the VCCR when courts,
relying on Breard, disregard the ICJ decisions in LaGrand and Avena.
While the procedural default rule and international law are not in
express conflict, the method by which the procedural default rule is
being used in Medellin and in analogous cases conflicts with the
Charming Betsy Canon, requiring courts to construe national law consistently with existing treaty obligations to the greatest extent possible. To ensure that lower domestic courts respect the binding
judgments of the ICJ, the Supreme Court must announce the importance of respecting such judgments. 4 ' The American transnationalist
tradition and the application of comity both argue strongly in favor of
upholding and honoring the purpose of the VCCR by granting effect
to the spirit of the ICJ judgments.
C. Policy Considerations and Mixed Messages
Despite President Bush's respectful and deferential demands for
full "review and reconsideration" of Medellin's claims, Bush previ139 Id.

140 Medellin v. Dretke, 544 U.S. 660, 664 (2005).
141See Coleman v. Thompson, 501 U.S. 722, 750 (1991).
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ously questioned the legitimacy of ICJ rulings over state courts when
he was the governor of Texas. He argued that the State of Texas was
"not a signatory to the Vienna Convention on Consular Relations"
and thus was not bound by it.1 42 Further, the United States withdrew
from the Optional Protocol just days after President Bush filed the
memorandum ordering state courts to give effect to the VCCR. 143
The Optional Protocol, which the United States helped author in
1963, requires the ICJ to resolve disputes over whether citizens of
countries party to the treaty have been denied the right to see consular officials of their home country while jailed abroad, as required by
the VCCR.1 44
From the Bush administration's perspective, withdrawal from the
Optional Protocol was a way of "protecting against future ICJ judgments that might similarly interpret the consular convention or disrupt
our domestic criminal systems in ways we did not anticipate when we
'
joined the Convention."1 45
Yet surely this double standard fails to
encourage reciprocity among nations. "This backward step cannot be
reconciled with the United States' own declaration that compliance
with the ICJ serves to protect American interests abroad and promotes the global rule of law. 146 Although the ICJ only requires that
the obligations of consular visits to detained foreign nationals be
upheld, this statement articulates the Bush administration's current
approach to international law: withdrawing from treaties it deems
critical of United States positions and showing disdain for long-standing international obligations which the United States itself helped
create.
To circumvent international responsibility for situations incongruous with United States domestic law, the administration seeks to avoid
compliance with future ICJ judgments "that might disrupt our justice
142 Andreas Paulus, From Neglect to Defiance? The United States and InternationalAdjudication, 15 EUR. J.' INT'L L 783,.808 (2004) (citing President George W. Bush, Address on
National Public Radio, Dec. 9, 1998).
143 Hadar Harris, We Are The World-Or Are We? The United States' Conflicting Views of
the Use of International Law and Foreign Legal Decisions, 12 No. 3 HUM. RTS. BRIEF 5, *6
(2005).
144

Id.

145 Id.
146 See Amnesty International, US Withdrawal from VCCR Protocol is Step Backwards,
(Mar. 10, 2005), available at http://www.amnestyusa.org/abolish/document.do?id=C8544612FF
018A4685256FC000630122 (last visited Mar. 22, 2007).
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system.' ' 47 Bush's withdrawal from the Optional Protocol effectively
confines Medellin to its parties and ensures that any other foreign
national who has not yet received ICJ judgments in his favor can be
executed whether or not their VCCR rights were honored. Since reciprocity in international relations is the "golden rule," Bush's withdrawal endangers the consular rights of Americans abroad and
damages foreign perceptions of the United States' respect for international law and obligations. In short, "if the United States does not
protect the interests of foreign governments and their nationals, it
may find its own ability to protect United States nationals abroad has
148
been damaged.
CONCLUSION

Marbury v. Madison proclaims that ours is a "government of
laws, and not of men."' 4 9 As used in this sense, "laws" include not
only the Constitution and laws of the United States, but also treaties-those principles of international law which are incorporated into
American law. 150 On the surface, President Bush's memorandum is a
statement of respect for international law and ICJ decisions. As a
result of the questionable authority of the President's determination
and the Supreme Court's continued failure to respect the memorandum, lower domestic courts continue to lack a clear mandate from
executive and judicial authorities about how to reconcile ostensibly
binding ICJ judgments with domestic procedural bars. The Supreme
Court has failed to ascend from its position as a "shy, reserved, and
tentative participant"'' 1 in global judicial conversation and has continued to enforce the habeas rules invalidated in Avena, thereby allowing
the United States to circumvent responsibility without giving "full
effect" to ICJ's interpretation of the VCCR.
Lest such a course be viewed as a weakening of American jurisprudence in the global context, it must be made clear that accepting
ICJ interpretation is not ceding authority to an international body to
make law for the United States. Rather, it is accepting the authority
147 Noah Leavitt, Is the Bush Administration Repudiating International Law?, FindLaw's
Legal Commentary, Mar. 14, 2005, http://writ.findlaw.com/leavitt/20050314.html (last visited
May 12, 2007).
148 William J.Aceves, InternationalDecisions, 92 AM. J. INT'L L. 87, 91 (1998).
149 5 U.S. (1 Cranch) 137, 163 (1803).
150 Id..

151 Levit, supra note 39, at 175.

CIVIL RIGHTS LAW JOURNAL

[Vol. 17:2

of an international body to clarify the meaning of a multilateral treaty
that has an objective meaning. Furthermore, allowing Texas courts
alone to handle the Medellin situation will not result in the "review
and reconsideration" required to remedy the United States' violation
of the VCCR. By holding in Breard that the VCCR only "arguably"
confers on an individual the right to consular assistance following
arrest, the Supreme Court has effectively deferred to the state court
this crucial question. The Court would do better to address it directly
to ensure that the judiciary administers the "full effect" of VCCR
Article 36(2).
Furthermore, Medellin's claim must be reconsidered as more
than merely a "matter of comity" but as a matter of legal obligation
stemming from the ICJ judgment and the United States' treaty commitment to accept the ICJ's jurisdiction and recommendations over
disputes under the VCCR. Only a definitive judgment by the
Supreme Court-the governmental body best suited to acknowledge
the impact of ICJ decisions-will ensure full domestic compliance by
the United States with its international legal obligations under the
VCCR. With the Supreme Court's dismissal of Medellin's writ, an
essential judicial solution to the VCCR violations remains unsettled
and lower United States courts will continue to cling to infirm domestic precedent in the absence of a more definitive Supreme Court
ruling.
POSTSCRIPT

On November 7, 2005, the United States Supreme Court countered the Bush administration's sidestep by agreeing to hear two cases
that echo the dispute in Medellin to decide whether lower courts can
enforce the rights of foreigners to contact their consulates when
accused of a crime in the United States. 152 In reaching its conclusion
in the consolidated cases of Sanchez-Llamas v. Oregon/Bustillo v.
Johnson, the Supreme Court failed to decide definitively whether the
VCCR created "individually enforceable" rights for the thousands of
foreign nationals held in American prisons, thereby ultimately testing
whether international treaties can carry weight in United States criminal courts.153 In other words, the Supreme Court failed to decide
152 Linda Greenhouse, Two Convicts from Abroad Win Hearing by Justices, N.Y. Times,
Nov. 8, 2005, at A23.
153 Sanchez-Llamas v. Oregon/Bustillo v. Johnson, 126 S. Ct. 2669 (2006).
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whether the VCCR creates rights that people can raise in United
States courts, as the ICJ has declared, or whether its provisions were
meant to be enforced exclusively through diplomatic negotiation, as
the Bush administration has argued.
On June 28, 2006, a Supreme Court majority, while acknowledging that Senate-ratified treaties were part of American law and that
the ICJ's rulings in LaGrand and Avena were entitled to "respectful
consideration," nevertheless ruled against foreign suspects wishing to
suppress statements they gave to police during interrogations when
they were not informed of their right to contact consulate officials
from their home countries.1 54 Despite the Court assuming without
deciding that the VCCR creates judicially enforceable rights, the
Court held that suppression is not an appropriate remedy for a violation and states may apply their regular procedural default rules to
155
Convention claims.
In the majority opinion, Chief Justice Roberts specified that
VCCR Article 36 "secures only a right of foreign nationals to have
their consulate informed of their arrest or detention-not to have
their consulate intervene, or to have law enforcement authorities
156
cease their investigation pending any such notice or intervention.',
But ensuring that the foreign national's consulate has been informed
about his arrest or detention is surely the most effective way to put the
consulate on notice and rightfully allow them to assist.
Further, the majority argues that there is nothing in Article 36 of
the VCCR authorizing exclusion of evidence as a remedy for a treaty
violation: "[i]f we were to require suppression for Article 36 violation
without some authority in the convention, we would in effect be supplementing those terms by enlarging the obligations of the United
States under the [VCCR]," adding that "where a treaty does not provide a particular remedy ...

it is not for the federal courts to impose

one on the states through lawmaking of their own."' 5 7 But, then
again, surely courts may not so defiantly rule out all other possible
remedies as well.
In dissent, Justice Breyer protested that the court's "approach
leaves States free to deny effective relief for Convention violations,
154 Id. at 2685 (citing Breard v. Greene, 523 U.S. 371, 375 (1998)).

Id.
Id. at 2681.
157 Sanchez-Llamas. 126 S. Ct. at 2679.
155

156
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'
despite America's promise to provide just such relief."158
Worse, the
decision "risks weakening respect abroad for the rights of foreign
nationals, a respect that America, in 1969, sought to make effective
throughout the world."'5 9 The majority wrongly ruled out suppression
of evidence as a possible remedy to treaty violations; sometimes such
a remedy might be the best approach. Surely states should be allowed
to reopen cases when the failure to notify a defendant of his rights has
proven prejudicial.
Breyer further asserted that the VCCR created individual rights
and that he would have remanded the two cases to the state courts to
determine whether the VCCR violations were so harmful that the
treaty's purpose could not be fulfilled unless Bustillo and SanchezLlamas received the remedies they sought. 6 ° This solution reflects
the spirit of the promise issued in President Bush's memorandum.
If the VCCR does not confer individually enforceable rights parallel to those afforded signatory nations, now is the time for the Court
to say so. If the VCCR does confer these rights, then the Court
should have accepted the consequences and indicated appropriate
remedies. The ruling does nothing to clarify the uncertainty about the
manner in which lower courts should weigh ICJ judgments and, more
specifically, VCCR violations. Moreover, since the decision failed to
demonstrate the United States' conformity to its responsibility under
binding international agreements, the courts' failure to tackle this
issue continues to undermine United States citizens' reciprocal safety
abroad.

158

Id. at 2709 (Breyer, J.,dissenting).

159 Id.
160

Id. at 2691.

