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by Jonathan P. Wentz*

INTRODUCTION

The commingling of moral advocates and free speech activists
often hits a judicial nerve. Underlying the context of conflicting precedent, competing standards of review, and chameleon-like public
policy arguments is the tenuous influence of "traditional values" on
the rule of law. This phenomenon manifested itself recently in Ashcroft v. ACLU,1 in which the Supreme Court upheld the preliminary
injunction against enforcement of the Child Online Protection Act
("COPA").2 In Ashcroft, two "values" engaged in a duel that seems
to recur often: free speech versus sexual morality. The principle of
free speech, espoused by disparate website owners in Ashcroft, sanctioned adult access to online "sexual speech" 3 without the restrictions
that might safeguard unwary children. The value of sexual morality,
embraced by parents and the government, demanded federally-sanctioned burdens on access to such speech to protect the well-being of
American's children.
Shortly after enactment, COPA came to embody an unacceptable
curtailment of free speech on one hand and an additional layer of protection of children from sexual speech on the other. COPA did not
take for granted that adults have the First Amendment right to participate in sexual speech. Congress intended merely to burden access
to that speech by imposing modest financial burdens on adult website
owners.4 Advocates of COPA argued that parents have a right to
* J.D. Candidate, 2007, George Mason University School of Law; B.A., Brigham Young
University.
1 542 U.S. 656 (2004).
2 Id. COPA is codified at 47 U.S.C. § 231 (2000).
3 Throughout this Note, the term "sexual speech" is used to signify all forms of adult pornography. The issue of child pornography is beyond the scope of this Note.
4 See H.R. REP. No. 105-775 (1998). The House Committee pointed out that COPA "present[ed] no ban on the distribution or display of material harmful to minors, nor does it impose
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shield their children from materials they "reasonably consider" to be
harmful.5 To them, COPA struck "the proper balance between the
competing concerns of parental autonomy and society's interest in
protecting children." 6 Conversely, opponents of COPA insisted that
in passing such legislation, "Congress [did] not seem to have much
faith in the ability of parents to adequately protect their children from
the evils of sexually explicit material online."' 7 The Supreme Court
accepted the latter view, rejecting the notion that free speech is
merely "one of several values that must be balanced," 8 and declaring
that less restrictive alternatives existed to achieve the government's
compelling interest in children's well-being.'
This Note argues that the Ashcroft Court erred by overemphasizing the "least restrictive alternative" analysis at the expense of contextual considerations in its examination of the First Amendment issue of
online sexual speech. The unique superstructure of the Internet, when
coupled with the compelling need to protect children from harmful
material, calls for the Court to confront online sexual speech in a
nuanced fashion, involving a holistic analysis that would allow Congress to burden access to sexual speech in certain contexts. Part I
briefly reviews the relevant obscenity jurisprudence as an historical
backdrop for the Ashcroft decision. Part II focuses on the analysis in
the Ashcroft decision and draws attention to pertinent portions of Justice Breyer's dissent. Part III explores the reasons why a contextual
basis for burdening access to online sexual speech, buttressed by economic considerations, is more appropriate than the "least restrictive
alternative" test when sexual speech and children collide. This Note
concludes that, in the limited context of online sexual speech, the
any unreasonable burdens on adults. Rather, it simply requires the sellers of such material to
recast their messages so that they are not readily available to children." Id. at 6.
5 Steven J. Heyman, Ideological Conflict and the First Amendment, 78 CHI.-KENT L. REV.
531, 608-10 (2003); see also Chang Hoan Cho & Hongsik John Cheon, Children's Exposure to
Negative Internet Content: Effects of Family Context, J. OF BROAD. & ELECS. MEDIA 490 (Dec.
2005) [hereinafter Children's Exposure], available at http://www.leaonline.com/doi/pdf/10.1207/
s15506878jobem4904_8?cookieSet=1 (last visited Apr. 12, 2007) (observing that "sexuallyexplicit materials on the Internet can desensitize children to deviant sexual stimuli and
encourage them to enact antisocial aggressive sexual behaviors") (citations omitted).
6 Emily Vander Wilt, Considering COPA: A Look at Congress's Second Attempt to Regulate Indecency on the Internet, 11 VA. J. Soc. POL'Y & L. 373, 413 (2004).
7 Tara Wheatland, Ashcroft v. ACLU: In Search of Plausible,Less Restrictive Alternatives,
20 BERKELEY TECH. L.J. 371, 388 (2005).
8 Amitai Etzioni, On Protecting Children from Speech, 79 CHI.-KENT L. REV. 3, 4 (2004).
9 Ashcroft v. ACLU, 542 U.S. 656, 673 (2004).
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Court should not apply the least restrictive alternative test to laws that
merely burden access to speech as opposed to laws that ban speech
altogether.
I.

HISTORICAL BACKDROP:

JURISPRUDENCE OF SEXUAL SPEECH

Long before the Internet, the Supreme Court faced steady exposure to issues involving pornography in its various forms. This section
explores the essentials of the judicial approach to sexually explicit
speech in an effort to contextualize the Court's review of online sexual
speech in Ashcroft.
A.

The Early Cases: Roth and Ginsberg

In Roth v. United States,"° the Court upheld a federal obscenity
statute and established the framework for legally defining obscenity.
The defendant, owner of an adult bookstore, was convicted of mailing
and marketing obscene materials.' While the Court made clear that
obscenity is not protected speech because it is "utterly without
redeeming social importance,"' 2 it carved out an exception for sexual
speech which did not treat sex "in a manner appealing to the prurient
interest."' 3 The Court approached such material "as a whole" and
examined its effect on the "average person in the community."' 4
Unlike Roth, which did not discuss the adult-child distinction,
Ginsberg v. New York' 5 involved a minor's exposure to pornography.
Ginsberg upheld a statute under which a merchant was convicted of
selling pornographic magazines to a sixteen-year-old. 6 In this case,
the Court emphasized that material constitutionally protected for
adult consumption is not similarly protected for "dissemination to
children."' 7 This "variable obscenity" doctrine added another layer to
10 354 U.S. 476 (1957).
11 Id. at 480.
12 Id. at 480, 484.
13 Id. at 488. Such examples of treatment of sex in manners not directly appealing to the
"prurient interest" might include educational materials on sexually transmitted disease, artwork,
statues, health and medical resources.
14 Id. at 490.

15 390 U.S. 629 (1968).
16 Id. at 631. The Court was quick to distinguish this case from Butler v. Michigan, 352 U.S.
380 (1957), in which the majority quipped that the adult population should not be reduced to
reading only what is appropriate for children. Id. at 634-35 (discussing Butler, 352 U.S. at 383).
17 Id. at 636.
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the contextual analysis of Roth.1 8 What was merely indecent for
adults was labeled obscene when viewed by children and therefore
unprotected by the First Amendment.19
In making this distinction between adults and children,
the Court
endorsed the view that that it is "cardinal with us that the custody,
care and nurture of the child reside first in the parents," and that parents are "entitled to the support of laws designed to aid discharge" of
parental responsibility. 2° Accordingly, regulations of obscene material
enjoy a "broader" status when applied to children.2 1
While the supervision of children's reading may best be left to their
parents, the knowledge that parental control or guidance cannot
always be provided and society's transcendent interest in protecting
the welfare of children justify reasonable regulation of the sale of
material to them. It is, therefore, altogether fitting and proper for a
state to include in a statute designed to regulate the sale of pornography to children special standards, broader than those embodied in leg22
islation aimed at controlling dissemination of such material to adults.
B.

Obscenity Defined: The Miller Test
In Miller v. California,23 the Supreme Court distilled years of sexual speech case law into a workable definition of obscenity. The petitioner conducted a mass mailing campaign to advertise the sale of
adult" books with sexually-explicit illustrations.2 4 The manager of a
restaurant, along with his mother, complained to police after receiving
five such advertisements unsolicited in the mail.2 1 The petitioner was
arrested and convicted under state law for knowingly distributing
obscene material. 26 After his conviction was affirmed on appeal, the
case came before the Supreme Court.2 7
18 See infra Part I.C (applications of the variable obscenity doctrine).
19 In addition, Congress noted that "the protection of the physical and psychological wellbeing of minors by shielding them from materials that are harmful to them is a compelling governmental interest." Pub. L. No. 105-277 (1998).
20 Ginsberg v. New York, 390 U.S. 629, 639 (1968).
21 id. at 640.
22 Id. (quoting People v. Kahan, 206 N.E.2d 333, 334-35 (N.Y. 1965) (Fuld, J., concurring)).
23 413 U.S. 15 (1973).
24 Id.

at 16.
25 Id. at 18.
26 Id.
27 Id. at 17.
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In vacating the appellate decision and remanding for further
review, the Court discarded the "utterly without redeeming social
value" prong of the Roth test on the ground that it "never commanded the adherence of more than three Justices at one time."28
Then, emboldened by a six-man majority, the Court defined obscenity
as any material meeting each of the following three requirements: 1)
the average person, applying contemporary community standards,
would find that the work as a whole appeals to the prurient interest, 2)
the work depicts sexual conduct in a patently offensive way, and 3) the
work as a whole lacks serious literary, artistic, political, or scientific
value.2 9
While this definition does not explicitly state the notion of context as an analytical factor in weighing First Amendment issues, the
Miller Court clearly opened the door for use of such a factor when it
distinguished obscene speech from speech originally warranting First
Amendment protection: "[T]o equate the free and robust exchange of
ideas and political debate with commercial exploitation of obscene
material demeans the grand conception of the First Amendment and
its high purposes in the historic struggle for freedom. ' 30 In other
words, the Court showed an early willingness to consider not only the
particular context of the case at hand, but also the greater historical
context of free speech itself.
C. Obscenity and Popular Media: Three Landmark Decisions
FCC v. Pacifica Foundation31 involved another case of "variable
obscenity."32 George Carlin originally performed his "Filthy Words"
monologue for a late-night, adult-only audience.33 At some point
thereafter, the Pacifica Foundation rebroadcast the unedited mono28 Miller, 413 U.S. at 24-25 (alluding to the three justice plurality in Memoirs v. Mass., 383
U.S. 413 (1966)).
29 Id. at 24-25 (quoting Roth v. United States, 354 U.S. 476, 489 (1957) (citing Kois v. Wis.,
408 U.S. 229, 230 (1972))); see Memoirs, 383 U.S. at 419.
30 Id. at 34.
31 438 U.S. 726 (1978).
32 See William B. Lockhart & Robert C. McClure, Censorship of Obscenity: The Developing ConstitutionalStandards, 45 MINN. L. REV. 5, 85 (1960) ("Variable obscenity ... furnishes a
useful analytical took for dealing with the problem of denying adolescents access to material
aimed at a primary audience of sexually mature adults. For variable obscenity focuses attention
upon the make-up of primary and peripheral audiences in varying circumstances, and provides a
reasonably satisfactory means for delineating the obscene in each circumstance.") (cited with
approval in Ginsberg v. New York, 390 U.S. 629, 636 n.4 (1968)).
33 Pacifica, 438 U.S. at 729-30.
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logue on the radio during the afternoon.34 Since the Miller test was
inapplicable (both parties had stipulated that the monologue was
merely "indecent"), the Court took the opportunity to broaden the
scope of contextual analysis of sexual speech issues by invoking Justice Holmes' wisdom in the famous First Amendment case, Schenck v.
United States: "[Tihe character of every act depends upon the circumstances in which it is done. . . . The most stringent protection of free
speech would not protect a man in falsely shouting fire in a theatre
and causing a panic."3 5 The Court further invoked the authority of
another Supreme Court precedent which held that any benefit derived
from indecent speech is outweighed by society's interest in morality
36
and order.
Importantly, the Pacifica Court noted that radio broadcasting had
always received "the most limited" First Amendment protection for
two reasons.3 7 First, broadcast media represents a "uniquely pervasive
presence in the lives of all Americans" in the sense that it invades
one's privacy in the home, "where the individual's right to be left
alone plainly outweighs the First Amendment rights of an intruder."3 8
Second, broadcast media is "uniquely accessible to children. ' 39 For
these reasons, the Court upheld the FCC's penalty for rebroadcasting
Carlin's monologue during afternoon hours when children would be
more likely to hear the broadcast.4"
34 Id.

35 Id. at 744 (quoting Schenck, 249 U.S. 47, 52 (1919)). See also NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 928 n.70 (1982) (quoting with approval Justice Holmes's dicta);
Kunz v. New York, 340 U.S. 290, 298 (1951) (quoting Holmes and labeling the dicta as an
"axiom").
36 Id. at 746 ("Their [Carlin's words'] place in the hierarchy of First Amendment values was
aptly sketched by Mr. Justice Murphy when he said: '[Such] utterances are no essential part of
any exposition of ideas, and are of such slight social value as a step to truth that any benefit that
may be derived from them is clearly outweighed by the social interest in order and morality."')
(quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)). Judging from cases like Ashcroft, it appears the judiciary still has not decided which interest deserves more deference: the
"social interest in order and morality" or the principles of free speech in the context of sexual
speech.
37 Id. at 748.

38 Pacifica, 438 U.S. at 748. Importantly, the Court eschewed the argument that one can
merely turn the channel or switch the station on the dial, reasoning that such options do not
"avoid a harm that has already taken place." Id. at 749.
39 Id. at 749.
40 Id. at 750. The Court defined the Government's compelling interest as the "well-being

of its youth" and "parents' claim to authority in their own household." Id. at 749-50 (quoting
Ginsberg v. New York, 390 U.S. 629, 639-40 (1968)). Such interests justified the regulation of
"otherwise protected expression." Id.
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The Pacifica Court admitted that its holding was narrow.4' The
Court stated, however, that the penalty issued by the FCC "rested
entirely on a nuisance rationale under which context is all-important., 4 2 The Court went on: "The concept [of nuisance] requires consideration of a host of variables. The time of day was emphasized by
the Commission[,] . . . the composition of the audience, and differences between radio, television, and . . .closed-circuit transmissions,
may also be relevant."4 3
Confronted with a different medium and different content, the
Court in Sable Communications of California,Inc. v. FCC44 addressed
a challenge to the recently amended Section 223(b) of the Communications Act of 1934. 45 Sable Communications brought suit seeking
declaratory and injunctive relief against the statute's "outright ban on
indecent as well as obscene interstate commercial telephone
messages."4 6 Sable Communications had previously arranged with
Pacific Bell to use telephone lines specifically designed to handle high
call volumes simultaneously, in an effort to facilitate the company's
new pornographic messages industry.47 While the Court upheld the
blanket prohibition on obscene material, it invalidated the prohibition
for its overbroad impact on indecent material.4 8 The latter prohibition
Id. at 750.
Id.
43 Pacifica, 438 U.S. at 750.
44 492 U.S. 115 (1989).
41

42

45 47 U.S.C. § 223(b) (2000).

Sable, 492 U.S. at 117.
Id. at 117-18.
48 Id. at 117-19. The procedural history of this case illustrates the evolution of statutory
and regulatory "defenses" used to protect minors from harmful sexual speech. At the district
level, the dispositive fact for the court was that the statute was a "flat-out ban of indecent
speech." Sable Commc'ns of Cal., Inc. v. FCC, 692 F. Supp. 1208, 1209 (C.D. Cal. 1988). In
other words, the statute made no attempt to facilitate some expression of speech by including
statutory "defenses." In 1984, the Second Circuit struck down a regulation prohibiting obscene
telephone messages in Carlin Commc'ns, Inc. v. FCC, 749 F.2d 113 (2d Cir. 1984). The FCC
came back with new regulations, allowing credit card payments and access codes as defenses to
prosecution. See Sable, 492 U.S. at 121. Again, the court set aside the new regulations because
of the FCC's failure to adequately "consider customer premises blocking." Id. at 122 (citing
Carlin Commc'ns, Inc. v. FCC, 787 F.2d 846 (2d Cir. 1986)). The FCC came back with a third set
of regulations, this time adding a new defense: message scrambling. Id. The Second Circuit
held that the defenses had been "properly arrived at" and were "a 'feasible and effective way to
serve' the 'compelling state interest' in protecting minors." Id. (quoting Carlin Commc'ns, Inc.
v. FCC, 837 F.2d 546, 555 (2d Cir. 1988)). Importantly, the court directed the FCC to "reopen
proceedings if less restrictive technology became available." Id. Interestingly, Congress
included two of these three defenses in COPA-credit card payments and access codes-along
46

47
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certainly would deny access to children, but adult audiences would
also be prohibited from accessing the material.49 Concerning the statutory ban on obscenity, the Court denied that applying the Miller test
to this set of facts created a "national standard" of obscenity." In
reaching this conclusion, the Court made this important observation:
Sable is free to tailor its messages ... to the communities it chooses to
serve. While Sable may be forced to incur some costs in developing
and implementing a system for screening the locale of incoming calls,
there is no constitutional impediment to enacting a law which may
impose such costs on a medium electing to provide these messages.51
The Sable Court endorsed the "least restrictive means"52 bar that
the government would have to meet in order to regulate the content
of speech for a compelling interest, which in this case was the protection of "the physical and psychological well-being of minors."53 The
Court distinguished Pacifica, which it called an "emphatically narrow
holding,"5 4 for two reasons: first, Pacifica involved a total ban of
speech, and, second, the radio broadcasting involved in Pacifica is
vastly different from the telephone medium at issue in Sable." Since
the telephone medium requires no "affirmative steps to receive the
communication," the Court concluded that no "captive audience" or
"unwilling listeners" problems existed.56 In other words, the Court
emphasized the element of surprise in the distinction between the
with "any other reasonable measures that are feasible under available technology." 47 U.S.C.
§ 231. However, unlike the Second Circuit, the Supreme Court did not believe these defenses
were "feasible and effective" in blocking sexual speech from minors, focusing instead on the
least restrictive alternative analysis. 542 U.S. at 673; see infra notes 11-31 and accompanying
text.
49 Id. at 125-26.
50 Id. at 124.
51 Sable, 492 U.S. at 125.
52 The "least [or less] restrictive alternative [or means]" analysis is an element of strict
scrutiny review of First Amendment cases. See, e.g., ACLU v. Reno 217 F.3d 162, 173 (3d Cir.
2000) ("As in all areas of constitutional strict scrutiny jurisprudence, the government must establish that the challenged statute is narrowly tailored to meet a compelling state interest, and that
it seeks to protect its interest in a manner that is the least restrictive of protected speech."); see
also Schaumburg v. Citizens for a Better Env't, 444 U.S. 620, 637 (1980); Sable, 492 U.S. at 126;
United States v. Playboy Entm't Group, Inc., 529 U.S. 803 (2000).
53 Sable, 492 U.S. at 126.
54 Id. at 128 (citing Pacifica, 438 U.S. at 750).
55 Id. at 127.
56 Id.
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deliberate and willing phone calls placed in Sable and being subject to
indecent broadcast messages as in Pacifica.5 7 "Placing a telephone call
is not the same as turning on a radio and being taken by surprise by an
indecent message."5 8
After dispensing with the Pacifica precedent, the Sable Court
analyzed Congress's total ban on indecent telephone communications
in light of other options the FCC subsequently could have taken.5 9
Following "lengthy proceedings,"6 the FCC concluded that credit
card, access code, and scrambling alternatives would be just as effective in preventing minors from tapping into indecent phone messages
and less restrictive on free speech.6 1 Significantly, the Court noted
that the court of appeals carefully considered these alternatives and
agreed that they would be a "feasible and effective" way to serve the
government's purpose.62 The Court in Sable based its decision primarily on the fact that the congressional record contained no evidence
regarding the effectiveness of the FCC proposals,6 3 and held that the
statute had the "invalid effect of limiting the content of adult telephone conversations to that which is suitable for children to hear."'
In contrast to Sable's analysis of a total ban on speech, the Court
in United States v. Playboy Entertainment Group, Inc.65 analyzed a
statute that effected only a partial ban on speech. Section 505 of the
Telecommunications Act of 199666 required cable operators to either
scramble or block adult channels or limit their transmission to latenight hours. 67 Congress enacted this statute in response to a phenomenon known as "signal bleed. '68 Signal bleed occurs when the visual
or audio portions of a program bleed through the scrambled transmis69
sion, making the material partially visible or audible or both.
57 Id.

58 Sable, 492 U.S. at 128.
59 Id.
60 Id.
61 Id.
62 Id.

63 Sable, 492 U.S. at 130.
64 Id. at 131.
65 529 U.S. 803 (2000).
66 47 U.S.C. § 251 (2000).
67 Playboy, 529 U.S. at 806.
68 Id.
69 Id. at 808.
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In its analysis, the Court first noted that it was of "no moment
that the statute does not impose a complete prohibition. The distinction between laws burdening and laws banning speech is but a matter
of degree. ' 7° The Court then concluded that a desire to protect children cannot justify a blanket prohibition if the protection can be
achieved through less restrictive alternatives. 7 The Court held that a
less restrictive option would be for the individual consumer to call and
request that certain channels be completely blocked by the cable
operator, as required by Section 504 of the Telecommunications Act.7 2
In other words, Playboy extended the least restrictive alternative analysis beyond complete bans (as in Sable) to partial bans as well. By so
doing, the Court rendered the once vigorous "variable obscenity"
analysis impotent.7 3
In its application of the least restrictive alternative analysis, the
Playboy Court distinguished cable services from the broadcast media
involved in Pacifica and Sable based on cable's capacity to "block
unwanted channels on a household-by-household basis. '74 So-called
"targeted blocking" was, in the Court's view, less restrictive than completely banning speech because it fulfilled the government's compelling interest without harming First Amendment speech rights.75 The
Court declared in no uncertain terms that if a less restrictive means is
76
available, "the Government must use it."

70 Id. at 812.
71 Id. at 814. The Court years earlier had applied the "least restrictive means" test in Sable,
where it upheld the statute by also applying the "variable obscenity" test. Sable Commc'ns of
Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989).
72 Playboy, 529 U.S. at 818-20. The issue was summed up in these words:

It is no response that voluntary blocking requires a consumer to take action, or may be
inconvenient, or may not go perfectly every time. A court should not assume a plausible,
less restrictive alternative would be ineffective; and a court should not presume parents,
given full information, will fail to act.
Id. at 824. Interestingly, the Court's dictum-that a court should not presume that parents will
fail to act if filtering alternatives are know-is rendered moot by a recent study. See Children's
Exposure, supra note 5, at 497. The professors who conducted the study found a discrepancy
between the "children's actual exposure to negative Internet content [including sexual speech]
and parents' perception of children's Internet exposure." Id. In other words, despite parents
taking action-as required in Playboy-their children continued to view harmful material.
73 Id. at 807.
74 Id. at 815.
75 Id.
76 Id.
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Congress passed COPA into law in 1998, "carefully draft[ing]"
77
the Act in response to the Supreme Court's Reno v. ACLU decision.
In Reno, plaintiffs filed suit challenging the constitutionality of certain
provisions of the Communications Decency Act of 1996 (CDA).7 8
Section 223(a) of the CDA prohibited the transmission "by means of a
telecommunications device" of any "comment, request, suggestion,
proposal, image, or other communication which is obscene or indecent, knowing that the recipient of the communication is under 18
years of age," as well as prohibiting anyone from "knowingly permit[ing] any telecommunications facility under his control" to be so
used.79 Section 223(d) likewise prohibited the transmission of
"patently offensive" messages.80 The statute also included two affirmative defenses: a "good faith, reasonable, effective, and appropriate
actions" defense to restrict minors' access to obscene or offensive
material, and a requirement of certain forms of age proof, such as a
verified credit card or adult PIN number.8'
The Court struck down CDA for many reasons. First, the statute
was vague because it failed to provide a definition of "indecent" and
omitted the requirement that "patently offensive" material lack serious literary, artistic, political, or scientific value. 2 Second, CDA's
"broad categorical" prohibitions were not limited to particular times
of day, as in Pacifica, and were not dependent "on any evaluation by
an agency" specially informed on the nature of the Internet.8 3 Third,
the Court held that the medium of expression did not implicate any of
the rationales in prior First Amendment case law.84 According to the
Court, unlike broadcast media, the Internet had not been subject to
government regulation, and the Internet is not as "invasive" as radio
or television.85 Finally, the Court reasoned that CDA's ban on large
77
78
79
80
81
82

H.R. REP. No. 105-775, at 5 (1998); Reno v. ACLU, 521 U.S. 844 (1997).
47 U.S.C. § 223 (2000).
47 U.S.C. § 223(a).
Id. at 223(d).
Id. at 223(e)(5)(A), (B).
Reno, 521 U.S. at 865, 870-74.
83 Id. at 867.
84 Id. at 868-69.
85 Id. In discussing the issue of invasiveness, the Court relied on findings by the district
court below that "[c]ommunications over the Internet do not 'invade' an individual's home or
appear on one's computer screen unbidden. Users seldom encounter content 'by accident."' Id.
at 869 (quoting ACLU v. Reno, 929 F. Supp. 824, 844 (E.D. Pa. 1996)). The reality of "mouse-
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amounts of Internet speech violated the Constitution since less restrictive alternatives "would be at least as effective in achieving the legitimate purpose" of protecting minors from harmful speech. 6 The
Court pointed to user-based software as an effective alternative to the
overly broad and ambiguous scope of the CDA.87
Congress reacted swiftly to the Reno decision with the passage of
COPA. COPA prohibited tie 'following-behavior:
Whoever knowingly and with knowledge of the character of the material, in interstate or foreign commerce by means of the World Wide
Web, makes any communication for commercial purposes that is available to any minor and that includes any material that is harmful to
minors shall be fined not more than $50,000, imprisoned not more
than 6 months, or both. 88
The statute defined material that is "harmful to minors" as
any communication, picture, image, graphic image file, article, recording, writing, or other matter of any kind that is obscene or that-(A)
the average person, applying contemporary community standards,
would find, taking the material as a whole and with respect to minors,
is designed to appeal to, or is designed to pander to, the prurient interest; (B) depicts, describes, or represents, in a manner patently offensive with respect to minors, an actual or simulated sexual act or sexual
contact, an actual or simulated normal or perverted sexual act, or a
lewd exhibition of the genitals or post-pubescent female breast; and
lacks serious literary, artistic, political, or scien(C) taken as a whole, 89
tific value for minors.
Importantly, the statute also provided affirmative defenses, such as
"requiring use of a credit card, debit account, adult access code, or
adult personal identification number," as well as "any other reasonatrapping," addressed by Congress in enacting COPA, largely refutes this factual finding. See
infra note 174.
86 Id. at 874-79.
87 Reno, 521 U.S. at 877.

88 47 U.S.C. § 231.
89 Id. at § 231(e)(6). Such language as "with respect to minors" and "taken as a whole"
manifest Congress's attempt to draft a statute that would take context into consideration when
deciding the issue of children's exposure to online sexual speech.

2007]

ASHCROFT V.

ACLU

ble measures that are feasible under available technology" to protect
children from online sexual speech.9"
In enacting COPA, Congress attempted to strike "the appropriate
balance between preserving the First Amendment rights of adults and
protecting children from harmful material" on the Internet. 9' Any
such hopes were quickly deflated by a long and tortured path through
the judiciary, eventually culminating in the demise of COPA.
A.

COPA I

In ACLU v. Reno, 92 the Eastern District of Pennsylvania granted
a preliminary injunction of COPA on the basis that it was an overbroad, content-based regulation. As part of its analysis, the district
court considered the economic ramifications of the statute's requirement that adult websites maintain "third party age verification" services. 93 The ACLU's experts insisted that the out-of-pocket costs
required for compliance with COPA did not constitute the real economic burden. 94 Instead, the burden was the potential loss of traffic to
such sites if verification systems were put in place. 95
The district court cited Simon & Schuster, Inc. v. Members of the
New York State Crime Victims Board96 for the proposition that a stat-

ute is "presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their
speech." 97 The Court reasoned that the affirmative defenses required
90 Id. at § 231(c)(1).
91 H.R. REP. No. 105-775, at 5 (1998).

92 31 F. Supp. 2d 473 (E.D. Pa. 1999).
93 Id. at 485-91. In particular, the court analyzed the expert testimony revolving around
Adult Check PIN numbers. The court found that such a PIN may be acquired for $16.95 per
year. Approximately three million people possess an Adult Check PIN while approximately
46,000 websites use the system. Id.
94 Id. at 491.

95 Id. This argument defies reality. At the time COPA was being considered by Congress,
such things as adult verification systems and the like were "not only technologically available but
...used by commercial providers of sexually explicit material." H.R. REP. No. 105-775 at 14
(1998). See infra notes 237-45 and accompanying text; but see infra note 233 and accompanying
text (noting that many commercial sexual speech providers do not use adult verification systems). The "reduced traffic" argument is untenable since a goodly number of commercial sexual
speech providers currently use the adult verification software with no indication of reduced
traffic.
96 502 U.S. 105 (1991).

97 31 F. Supp. 2d at 493-94 (quoting Simon & Schuster, 502 U.S. at 115). The reasoning of
the district court was clearly erroneous in this case. Simon & Schuster had nothing to do with
obscenity issues or sexual speech. Similarly, the statute at issue in Simon & Schuster restricted
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by COPA imposed a financial burden and held that the likely harm to
the adult website operators free speech rights outweighed the government's interest in protecting children from online sexual speech. 98
The Third Circuit approached this issue in a slightly different way
after hearing the government's arguments on appeal. 99 The court of
appeals determined that no "centralized point" exists from which
Internet materials can be blocked. 100 As such, the court said that web
publishers would have no way of knowing the geographic location of
patrons.10 1 Accordingly, the court invalidated COPA because, under
the "contemporary community standards" prong of the Miller test, the
statute was overbroad. 1°2 The court also performed a balancing of
interests and concluded that the injury to free speech rights outweighed any harm caused by enjoining the statute. 0 3 The government
again appealed and the Supreme Court granted certiorari.
Before the Supreme Court, the government prevailed by convincing a majority of the justices that the contemporary community standard was not overbroad. 10 4 The Court nonetheless issued a "quite
limited" holding, emphasizing that COPA's invocation of "community
standards" did not "by itself render the statute substantially overbroad." ' 5 In addition, the Court emphasized that "the community
standards need not be defined by reference to a precise geographic
area." 10 6 The majority concluded that jurisprudence involving free
speech on the Internet required a more nuanced approach and
remanded the case back to the Third Circuit. t°7 In a significant footnote, the majority noted that COPA did not represent or require a
complete ban on speech but only affected how the material was
10 8
presented.
content while COPA sought to limit only the context of certain speech. The district court failed
to note these crucial distinctions.
98

Id. at 498.

99 ACLU v. Reno, 217 F.3d 162 (3d Cir. 2000).
100 Id. at 168 (citing ACLU v. Reno, 31 F. Supp. 2d 473, 484 (E.D. Pa. 1999)).
101 Id. at 169.
102
103
104
105
106
107
108

Id. at 173-74.
Id. at 180.
Ashcroft v. ACLU, 535 U.S. 564 (2002).
Id. at 585 (emphasis in original).

Id. at 576.
Id. at 586.
Id. at 583 n.14.
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On remand, the Third Circuit began by distinguishing Ashcroft
from the Ginsberg line of reasoning. The court found that unlike
Ginsberg, the COPA regime required adults to "compromise their
anonymity" to view indecent material. 109 The affirmative defenses of
COPA (credit card and age verification software) acted as a ban on
protected adult speech that would "drive" sexual speech from the
marketplace.1 10 The court further analyzed the issue through the "less
restrictive alternative" test and declared COPA unconstitutionally
overbroad since less restrictive alternatives existed in the form of filtering software."' The court relied on the reasoning in Playboy that a
court "should not presume parents, given full information, will fail to
act."' 1 2 In granting the preliminary injunction against COPA, the
court-guided by the Supreme Court's mandate to analyze the facts in
light of the community standard language-held that COPA "effectively limits the range of permissible material . . . to that which is
deemed acceptable only by the most puritanical communities.""' 3 The
court reasoned that COPA's requirement that online speech be evaluated "as a whole" actually suppressed speech, as it "mandates evaluation of [online sexual speech] in isolation, rather than in context."' 4
Such an effect, the court concluded, violated adults' First Amendment
rights." 5
Adopting the Third Circuit's approach, the Supreme Court also
relied on the less restrictive alternative analysis in its second review of
109 ACLU v. Ashcroft, 322 F.3d 240, 260 (3d Cir. 2003). The Court did not consider that in
pre-Internet society, the purchaser of sexual speech frequently "compromised" his anonymity.
In other words, there was no expectation of privacy. However, in the Internet age, the expectation of privacy has achieved near inviolable status.
110 Id. Interestingly, the Third Circuit did not analyze the findings of the District Court as
to the structure of the adult pornography industry. Had they done so, they would have learned
that many in the industry currently use credit card and age verification software. Reno, 31 F.
Supp. 2d at 488-90 (noting the structure already in place for setting up credit card-based
merchant accounts and highlighting that three million users have PINs for online access, with
46,000 websites using PIN access to sexual speech). It goes without saying that, despite these
audience-channeling systems, sexual speech is thriving like never before in the marketplace of
ideas.
111 Id. at 261-66.
112 Id. at 262 (quoting Playboy, 529 U.S. at 805).

113 Id. at 250, 252.
114 Ashcroft, 322 F.3d at 253.
115 Id. at 252.
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COPA.116 The Court reasoned that since COPA was a content-based
prohibition, the government bore the burden of proving that the statute was constitutional-that less restrictive alternatives to the affirmative defenses of COPA did not exist.11 7 According to the majority, the
government failed to meet that burden. 118
In addition, the Court reasoned that Congress cannot simply
enact a regulation that has some "additional ability" to achieve a congressional objective as that ground would basically justify any restriction on speech." 9 In that vein, the Court began its examination of
filtering software in an attempt to determine whether such software
represented a less restrictive alternative to government regulation.2 0
First, the Court opined that filters are less restrictive than
COPA. 121 Such software is a "selective restriction ... at the receiving
end, not a universal restriction at the source. 1 122 Also, filters do not
require adults to identify themselves to view indecent material,
123
thereby upholding the reasoning in the Third Circuit's decision.
Second, the majority contended that filters may be more effective
than COPA in restricting children's access to pornography.1 24 Filters
block both national and international sources of pornography,
whereas the restrictions under COPA would apply only to national
sources. 125 Additionally, the Court predicted that minors could simply
use their parents' credit cards to get around the protective walls
erected by COPA. t2 6
Third, while the Court recognized that filters are not a perfect
solution, it concluded that the government failed to introduce specific
evidence to prove that existing technologies were less effective than
the regulation required by COPA.1 27 Finally, the Court noted that,
116 Ashcroft v. ACLU, 542 U.S. 656, 665 (2004) (citing Reno v. ACLU, 521 U.S. 844, 874
(1997)).
117

Id. at 660.

118 Id.

Id. at 666.
120 Id. at 666-70.
119

121 Ashcroft, 542 U.S. at 666.
122 Id. at 667.

123 Id. See supra note 99-103 and accompanying text.
124 Id. at 666-67.
125 Id. at 667.

126 Ashcroft, 542 U.S. at 667. This argument assumes that children will achieve access to
the Internet via parental inaction. This assumption contradicts the Court's subsequent holding
that courts should not assume that parents will do nothing. Id. at 669.
127 Id. at 668.
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while Congress cannot require the use of filters by parents, it may
"encourage the use" of such software, and that the need for parental
cooperation does not invalidate a proposed solution to a compelling
interest problem. t28
Significantly, the Court invoked Playboy as further support for its
the holding that filtering software is a less restrictive alternative to
government regulation. 12 9 According to the majority, both Playboy
and Ashcroft involved a choice between a blanket speech restriction
on one hand, and a possible technological solution that requires the
cooperation of parents on the other. 130 Accordingly, the Court upheld
the injunction on COPA under abuse of discretion review due to the
possible existence of less restrictive alternatives to the problem. 31
Justice Breyer's dissent merits examination. Breyer's interpretation of the "least restrictive alternative" analysis deviated from that of
the majority. t3 2 He noted that "less restrictive alternative" is a comparative term, and that an alternative is only less restrictive if it will
work "less First Amendment harm" than the restrictions of the statute
"while at the same time furthering the 'compelling' interest" that
moved Congress to act in the first place.133 In order to perform this
"comparative determination," Breyer considered it essential to
examine both the extent of COPA's regulation of protected speech
and the nature of the burden it imposed on that speech.13 4 From the
outset, Breyer insisted that such an analysis would show that the burden imposed by COPA on online sexual speech was "no more than
1 35
modest. 1
128 Id. at 669. The Court mentioned a few examples of how Congress might encourage the
use of software filters: 1) use of "strong incentives" such as those given to schools and libraries;
2) promote development of the software by the industry; and 3) promote use of filters by parents. Id.
129 Id.

at 669-70.

130 Id

at 670.

131 Ashcroft, 542 U.S. at 670-73.
132 Id. at 688-89 (Breyer, J., dissenting).
133 Id. at 677. Justice Breyer is challenging the notion that filtering software both ensures
freedom of speech and protects children. He also reviews the majority's lopsided application of
the least restrictive alternative test. Essentially, the majority is limiting its view of filtering
software to how it will protect free speech, altogether ignoring the ineffectiveness of that same
software in achieving the congressional goal to protect children.
134 Id.
135 Id.
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Justice Breyer first examined the extent to which COPA regulates
the type of speech at issue in this case.' 36 He highlighted COPA's
incorporation of the Miller definition of obscenity in regulating sexual
speech.137 The speech of the petitioners simply did not fall under
COPA's purview since it was not both appealing to the prurient interest and lacking in all serious literary or educational value.138
Next, Justice Breyer discussed the nature of the burden COPA
imposes on indecent Internet speech.'3 9 While recognizing that COPA
would indeed place monetary burdens on and potentially induce
embarrassment in adults, such effects did not rise to the level of content censorship. 4 ° Breyer noted that the trade association for commercial pornographers pointed out that age verification procedures
are "standard practice" in the online adult industry.' 4 ' Notwithstanding the fact that monetary costs and potential embarrassment may
restrict access to some websites, Breyer observed that "this Court has
held that in the context of congressional efforts to protect children,
restrictions of this kind do not automatically violate the
' 42
Constitution.'
Lastly, Justice Breyer described the compelling interest the government has in regulating free speech on the Internet when children
are involved. 143 Filtering software is merely the "backdrop" status
136 Ashcroft, 542 U.S. at 678-82.
137 Id.

at 678-79.

138 Id. at 679, 681. Justice Breyer listed some of the materials at issue in the case that
would not violate the express terms of COPA.
Respondents fear prosecution for the Internet posting of material that does not fall within
the statute's ambit as limited by the 'prurient interest' and 'no serious value' requirements; for example: an essay about a young man's experience with masturbation and
sexual shame; 'a serious discussion about birth control practices, homosexuality,... or the
consequences of prison rape'; an account by a 15-year-old, written for therapeutic purposes, of being raped when she was 13; a guide to self-examination for testicular cancer; a
graphic illustration of how to use a condom; or any of the other postings of modern literary or artistic works or discussions of sexual identity, homosexuality, sexually transmitted
diseases, sex education, or safe sex, let alone Aldous Huxley's Brave New World, J.D.
Salinger's Catcher in the Rye, or, as the complaint would have it, 'Ken Starr's report on
the Clinton-Lewinsky scandal.'
Id. at 680-81 (Breyer, J., dissenting). Breyer concluded that such materials are clearly not both
designed to appeal to the prurient interest and lacking in serious literary, artistic, political, or
scientific value. Id. at 681. In other words, Breyer concluded that COPA, even if it did extend
beyond the legally obscene, "could reach only borderline cases." Id.
139 Id. at 682-83.

140 Id. at 682 (Breyer, J., dissenting).
141 Ashcroft, 542 U.S. at 682.
142 Id.(citing United States v. Am. Library Ass'n, Inc. 539 U.S. 194, 209 (2003)).
143 Id.

at 683-84.
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quo against which Congress must work. 44 Despite a burgeoning market for Internet filters, the problem of children's involuntary exposure
to online sexual speech persists.14 5 Justice Breyer listed the reasons
why filters-while arguably less restrictive-are not effective at fulfilling the government's compelling interest to protect children: 1) filtering software is faulty because some sexual speech can still pass
through, 2) filtering software, costs more money overall than age
screening, 3) filtering software depends upon parents' willingness to
monitor their children's use of the Internet, and 4) filtering software
lacks precision by blocking much valuable and constitutionally pro1

tected information.

46

In sum, Breyer rejected the "ban totally or do nothing at all" philosophy of the majority and advocated a "middle way" that ensured
access for adults with only minor burdens on speech to protect children, thereby mitigating First Amendment harm while simultaneous
furthering a compelling national interest. 4 7
III.

A

CONTEXTUAL BASIS FOR BURDENED SEXUAL SPEECH

Examining the issues and analysis in Ashcroft from a contextual
vantage point reveals the need to temper a strenuous application of
the least restrictive alternative analysis to online sexual speech issues.
The unique context in which the Internet exists justifies a distinction
between banned speech and burdened access to speech. 48 Put simply,
burdening access to speech is per se less restrictive than banning
speech. More specifically, factors such as economics and the expansive audience of online speech endorse the logic behind requiring
speakers and consumers of sexual speech to shoulder more of the burden than other Internet users, thereby protecting children from harm.
A.

Context-Based Burdens on Access to Online Sexual Speech

This section examines the issues at stake in Ashcroft in a broader
context, viewing free speech rights not only in light of a compelling
144 Id. at 684.
145 Id.

Ashcroft, 542 U.S. at 685-86 (Breyer, J., dissenting).
Id. at 691.
148 For a more general discussion on the historical context of free speech rights, see Etzioni,
supra note 8, at 40-42. Etzioni pits civil libertarians' emphasis on rights against communitarians'
sense of the common good and traces history's tendency to over-emphasize either rights or public welfare at different seasons. Id.
146

147
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government interest in protecting children from obscenity, but also in
promoting a burden-ban distinction in relation to statutes regulating
online sexual speech.
1. Balancing Multiple Rights and Interests

Commentators and courts alike have noted that, far from being
an absolute right, free speech is one of many rights that need to be
149
balanced in the context of protecting children from adult speech.

Four distinct groups have the most at stake in areas of sexual speech:
commercial pornographers and sexual speech consumers at one end,

and parents and the government at the other.
Each group must first recognize the limitations of its own free
speech rights or interests when viewed in the context of the rights of
the other groups. First, commercial pornographers enjoy, under the
First Amendment, the right to freely express their sexual views.15 0 But
as the jurisprudence in this area has shown, this right is not absolute.'
Audience-a contextual element-is frequently the linchpin
factor in determining how to balance competing values and rights in
First Amendment analysis.152 Second, consumers have a right to
receive sexual speech. The scope of that right, however, has not been

precisely defined.153 For instance, the question of whether the consumer should have the right to enjoy sexual speech without cost or
embarrassment is answered differently in different contexts.5 4 Third,
149 See Etzioni, supra note 8, at 4; see also Heyman, supra note 5, at 570 (observing that
"there is no clear way to weigh individual rights against social interests").
150 See Alan E. Garfield, Protecting Children from Speech, 57 FLA. L. REV. 565, 579-80
(2005) (arguing that "child-protection censorship" does not compromise First Amendment values since it only restricts children from viewing adult material).
151 See supra Part I.
152 Pacifica is an ideal example of this principle. For this reason, the Court in Sable went to
pains to distinguish Pacifica. Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 127 (1989). The
Sable Court called Pacifica an "emphatically narrow holding" with two distinct rationales for its
decision: the statute or regulation did not involve a total ban and the uniquely pervasive nature
of broadcasting. Id. Interestingly, nowhere in the Pacifica decision does the "least restrictive
alternative" analysis appear, most likely because of the two rationales stated in Sable. See supra
notes 52-58 and accompanying text.
153 See supra Part I.
154 In Ashcroft, Justice Breyer's dissent notes that some regulations might lead to embarrassment, but adds that "this Court has held that in the context of congressional efforts to protect children, restrictions of this kind do not automatically violate the Constitution." Ashcroft v.
ACLU, 542 U.S. 656, 683 (Breyer, J., dissenting). The plurality in American LibraryAss'n stated
that "the Constitution does not guarantee the right to acquire information at a public library
without any risk of embarrassment." 539 U.S. 194, 209 (2003). Conversely, the Ashcroft major-
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parents have a right to protect their children from speech they deem
to be obscene. Parental rights must be supplemented by governmental regulations because sexual speech comes from such a wide array of
sources that largely exist outside of exclusive parental control.
Fourth, the government has a compelling interest to protect children
from obscene speech. Parental and governmental interests in children
have been upheld in many cases involving the expression of sexual
speech.'5 5
The judicial impasse resulting from the collision of these groups is
largely due to the fact that "there is no clear way to weigh individual
rights against social interests,115 6 let alone personal values. In the present scenario, producers and consumers of sexual speech enjoy a right
to the expression of speech, while parents enjoy a right to governmental protection from speech. 57
158
The question arises: how is society to balance these rights?
One approach put forward is to regulate speech only when it infringes
on the rights of others, except when the "value of the speech is so
great" that infringement is justified.'5 9 However, the reasoning behind
such an approach is flawed. It assumes that the value of speech is
determined in a vacuum-that if the court imposes some modicum of
"value" on particular speech, it cannot place a "value" on the protection from that speech in a different context.
ity seemed unable to tolerate any embarrassment in the enjoyment of free speech rights, saying
that it may have a "chilling effect" on speech. 542 U.S. at 667; see also Garfield, supra note 150,
at 648 (assuming that censorship, in order to be valid, must not cause any embarrassment or
betray any modicum of anonymity); see supra notes 139-42 and accompanying text.

155 See Sable, 492 U.S. at 115; FCC v. Pacifica Found., 438 U.S. 726, 726 (1978); Ginsberg v.
New York, 390 U.S. 629 (1968).
156 Heyman, supra note 5, at 570.
157 Compare Ashcroft, 542 U.S. at 665 ("A statute that effectively suppresses a large
amount of speech that adults have a constitutional right to receive . .. is unacceptable if less
restrictive alternatives would be at least as effective in achieving the legitimate purpose that the
statute was enacted to serve") with Pacifica,438 U.S. at 748 ("Patently offensive, indecent material presented over the airwaves confronts the citizen, not only in public, but also in the privacy
of the home, where the individual's right to be left alone plainly outweighs the First Amendment
rights of an intruder.").
158 Some have suggested that "Congress should leave it up to parents, schools, and public
libraries to police what children should and should not view on the Internet." Eric J. Segall,
Internet Indecency and Minors: The Case for Parental and School Responsibility Not Congressional Regulation, 110 PENN. ST. L. REV. 615, 616 (2006). However, the fact that this same
"hands-off' approach to the problem of minors and indecency has never prevailed in the context
of publications or broadcast radio is somewhat indicative of its effectiveness. See, e.g., Pacifica,

438 U.S. at 726; Ginsberg, 390 U.S. at 629.
159 Heyman, supra note 5, at 574.
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The "context" of online sexual speech and the exposure of children is one in which the "value" of the free speech and the "value" of
childhood innocence are vigorously extolled by both sides of the
debate,1 6 ° largely because these values compete for much of the same
Internet real estate.' 6' When society is faced with a confrontation
between conflicting values within a largely unregulated and widely
accessible medium of expression, the clearly preferable solution is a
contextual analysis centered on the distinction between burdened and
banned speech, since that analysis would provide for both expression
162
of and protection from speech.
The distinction between banned and burdened speech is crucial
to conceptualize. Regulations that ban speech challenge the content
of the expression, thereby warranting constitutional challenge. When
content is controlled by the government, core American "values" are
stymied. Conversely, regulations that modestly burden access to
speech challenge the context of the expression, thereby modifying the
level of judicial review to be applied. 163 Here, the concept of "audience" is at stake. In arriving at a determination, a court must carefully
analyze the particular context created by the medium of expression at
issue.
A comparison of the various speech media is the first step in a
proper contextual analysis of the issue of online sexual speech and the
protection of children. Comparing the Court's treatment of the
Internet in Ashcroft with the treatment of radio broadcasting and
cable television in Pacifica and Playboy, respectively, demonstrates
the need for a "less burdensome access" test rather than the "less
restrictive alternative" analysis.

160 Etzioni, supra note 8, at 40 ("Civil libertarians believe it self-evident that the right to
free speech ought to trump all other considerations-or at least that the onus of proof is on
those who seek to advance other values.").
161 See id. at 41. Etzioni points out that in the commercial context, free speech rights are
often diluted somewhat. Id. He then asks rhetorically whether children are less valuable than
intellectual property. Id.
162 See Heyman, supra note 5, at 604. The context of sexual speech is vitally important
because, as Heyman points out, viewing pornography should not be seen merely as a sort of
"speech," but also as a "sexual experience." Id. In that context, then, it becomes much more
palatable to accept the need to "burden" access to such speech.
163 See Ashcroft v. ACLU, 535 U.S. 564, 583 n.14 (2002) (arguing that COPA does not
foreclose an entire medium of speech, but merely regulates how that speech is accessed, i.e.,
behind verification screens).
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Admittedly, the comparability of the Internet medium to the
radio and cable-programming media is open to debate. Many legal
commentators assert that the Internet is incapable of comparison to
traditional media. 1" One author singled out three unique characteristics of the Internet as reasons for this incomparability: 1) the absence
of any content-based considerations during the evolution of the
Internet, 2) the decentralization and global reach of the Internet, and
3) the fact that speakers on the Internet cannot select their audience.1 65 The existence of these characteristics in the internet context
warrants a comparison to different media. That comparison ultimately justifies as a burdened-access approach to online sexual
speech.
2.

Comparing and ContrastingMedia: Radio v. Internet

Comparing the online sexual speech in Ashcroft to the radio
broadcast of indecent speech in Pacifica illustrates the need for a contextual approach that distinguishes speech that is merely burdened
from speech that is banned. The Court's analysis in deciding Pacifica
partook of Justice Holmes's memorable reasoning in Schenck v.
United States. 166 In Schenck, Holmes declared that the protection
offered to speech by the First Amendment depends upon the circumstances in which it is spoken. 167 In other words, context matters.
Accordingly, the Court held that while George Carlin's monologue
would have been protected in other contexts, it might not be protected in the context of daytime radio when children are in the audience and have easy access to the message.168
The radio context involved in Pacifica presents several similarities to the Internet context involved in Ashcroft. First, the reasons
why broadcast media has received such stringent First Amendment
treatment169 apply with equal force to the Internet context. 70 The
164 Vander Wilt, supra note 6, at 408 (concluding that the issue of whether to apply strict
scrutiny is a difficult query since the Internet "differs from all of the traditional categories in
important ways").
165 Brian M. Werst, Comment, A Survey of the First Amendment "Indecency" Legal Doctrine and Its Inapplicability to Internet Regulation: A Guide for Protecting Children From Inde-

cency After Reno v. ACLU, 33 GONz. L. REV. 207, 224 (1998).
166 FCC v. Pacifica Found., 438 U.S. 726, 744-45 (1978) (quoting Schenck, 249 U.S. at 52).
167 Id. at 744 (citing Schenck, 249 U.S. at 52).
168 Id. at 747 ("[T]he constitutional protection accorded to a communication containing
such patently offensive sexual and excretory language need not be the same in every context.").
169 Id. at 748.
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Pacifica Court reasoned that increased scrutiny of broadcasting
speech rights is justified because the radio represents a "uniquely pervasive presence in the lives of all Americans.' ' 7 1 The Court continued
in this vein, noting that radio programs can invade "the privacy of the
home, where the individual's right to be left alone plainly outweighs
the First Amendment rights of an intruder.' 17 2 Certainly the Internet
is no less pervasive than radio in America today.1 73 And surely the
Internet can be equally invasive as the radio broadcasts, especially
when an adult website engages in such marketing techniques as
"mouse trapping" and email spam. 74
Furthermore, the Court in Pacifica made this observation:
To say that one may avoid further offense by turning off the radio
when he hears indecent language is like saying that the remedy for an
assault is to run away after the first blow. One may hang up on an
indecent phone call, but that option does not give the caller a constitu175
tional immunity or avoid a harm that has already taken place.
This same reasoning arguably applies with more force in the Internet
context because of the vast number of adult web sites, the relative
170 Id.; Vander Wilt, supra note 6, at 408. The author claims that the Supreme Court has
been "hesitant to extend the rationale of Pacifica ... to new communications media." Id. However, the case law does not bear out the point. The issue in Playboy, for example, was cable
programming, which is clearly not as pervasive as broadcast radio. Furthermore, children's
accessibility is much more limited in cable communications than it is in radio (and likewise in
Internet communications). If the Court is reluctant to extend Pacifica, it is only due to the fact
that no medium has arisen sufficiently similar to broadcast radio.
171 Pacifica, 438 U.S. at 748.
172 Id.
173 See Children's Exposure, supra note 5, at 488 (observing that as of December 2003,
twenty-three million children in the United States ages 6-17 have Internet access at home; that
as of 2002, 78% of family households with children have Internet access at home; that Yahoo and
Carat concluded that children ages 12-17 used the Internet an average of 16.7 hours per week)
(citations omitted).
174 Mouse trapping is a phenomenon whereby the online patron is forwarded to another
website each time he attempts to exit the current site. This method of coerced internal referral is
often only terminated by shutting down the computer. See Mitchell P. Goldstein, Congress and
the Courts Battle over the FirstAmendment: Can the Law Really ProtectChildren from Pornography on the Internet, 21 J. MARSHALL J. COMPurER & INFO. L. 141, n.15 (2003); see also Chil-

dren's Exposure, supra note 5, at 489 (noting that children's exposure to "numerous obscene
pop-up banner ads" and pornography when they type "seemingly innocent key words into a
search engine, for example, the name of a singer such as Britney Spears, Christina Aguilera, or
Madonna"). Another survey also revealed that 25% of respondents ages 10-17 reported
unwanted exposure to online sexual speech. Id.
175 Pacifica, 438 U.S. at 748-49.
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ease of accessibility, and the aggressive marketing tactics. To say that
a child can simply exit an inappropriate web site or that a parent can
simply block that site in the future ignores the harm that has already
taken place. At issue is what the Sable Court called the "captive audience" problem. 176 Sable found that telephone calls did not present
this type of problem and therefore struck down the legislation banning them.1 77 However, the Court in Pacifica did find such a problem
in broadcast media, albeit an isolated one,178 and in the Ashcroft context of the Internet, the problem abounds.1 79 Surely the rights of the
individual (in this case, the child) to be "left alone" outweigh the First
Amendment protection afforded intrusive online sexual speech.
The second reason why broadcast media has received stringent
First Amendment analysis is that it is "uniquely accessible to children."18 The same may be said of the Internet.'81 Concededly, the
context of radio broadcasting and Internet "surfing" are distinct in
important ways. Turning the dial on the radio is not entirely comparable to typing in a URL. The former can be successfully executed by a
caveman whereas the latter requires a working knowledge of the
alphabet and the keyboard. While differences of kind exist, similarities of degree certainly arise. Internet access is available from the cell
phone, the corner caf6, the library, the classroom, and the home computer. And, with the advent of pop-ups, spain email, and colorful
links, the Internet has become much more accessible to children. 8 '
The Pacifica Court concluded with an appeal to the common law
nuisance doctrine, so memorably analogized by Justice Sutherland in
Euclid v. Ambler Realty Co.:183 "[A] nuisance may be merely a right
thing in the wrong place-like a pig in the parlor instead of the barnThe "pig" in Pacifica was George Carlin's expletive-laden
yard."'
monologue, which belonged in the barnyard of nighttime paying adult
176 Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 128 (1989).
177 Id.

178 Pacifica, 438 U.S. at 729-30.
179 See infra Part III.B.2.
180 Pacifica, 438 U.S. at 749.
181 See supra notes 174-75.
182 See C. Alexander, The First Amendment and Problems of Political Viability: The Case
of Internet Pornography,25 HARV. J.L. & PUB. POL'Y 977, 982 (2002) ("The problem of inadvertent exposure [of children to pornography online] is heightened by the very architecture of the
); see also infra notes 237-45 and accompanying text.
Internet ....
183 272 U.S. 365 (1926).
184 Pacifica, 438 U.S. at 750 (quoting Euclid, 272 U.S. at 388).
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audiences, not in the parlor of broadcast radio where children are
likely to be exposed. Similarly, adult pornography should be walled
off by adult-verification screens, not allowed 185to exist uninhibited in
the Internet "parlor" where children wander.
3.

Comparing and ContrastingMedia: Cable v. Internet

Playboy was the principal case relied on by the majority in Ashcroft.'8 6 The analysis of Playboy's treatment of the cable medium was
surprisingly scant, however. The Ashcroft Court emphasized that
both cases involved a blanket speech restriction when specific technological solutions were available to parents. 187 On that basis alone, the
Ashcroft Court followed Playboy's lead and applied the same less
restrictive alternative test to the statute at issue.8 Such a superficial
comparison ignored important differences between the respective
statutes at issue and the media itself.
Section 505 of the Telecommunications Act, the statute at issue in
Playboy, is not at all similar to the strictures envisioned by COPA.
While the cable statute called for a "time channeling" function that
essentially banned sexual programming during daytime hours,18 9
COPA involves no such blanket time ban. However, the Ashcroft
Court recognized that Section 505 did not impose a "complete prohibition," and concluded that the "distinction between laws burdening
and laws banning speech is but a matter of degree. '' 19° This reasoning
overlooked the fact that COPA provided a burden on access to sexual
speech and not a ban on the speech itself. COPA did not, for example, require that commercial providers remove portions of sexual
speech from their websites. It merely attempted to govern how that
material was to be accessed.'91
Another important distinction between Section 505 and COPA is
how Congress dealt with blocking sexual speech. In pointing out the
adult cable subscriber's important role in the remedy, the Court over185 It is no argument to say that minors themselves have strayed into the barnyard where
pornographic pigs are bound to roam since the major behavior that COPA seeks to regulate is
the unsolicited appearance of "teaser" material. See supra note 175 and accompanying text.
186 Ashcroft v. ACLU, 542 U.S. 656, 668-72 (2004).
187 Id. at 670.
188 Id.

189 United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 812 (2000).
190 Id.
191 Ashcroft v. ACLU, 542 U.S. 656, 661 (2004).
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stated the issue.' 92 Under Section 504 of the Telecommunications Act,
the parent merely had to call the cable company and request blocking. 93 The cable company did the rest. Since the Internet requires no
general subscription to enter its pathways, COPA could offer no such
alternative. However, the result achieved by COPA is the same as
that achieved by the Telecommunications Act: the principal onus of
restricting sexual speech would be on the company. That COPA fails
to mention parents' role in the solution should not be such a weighty
concern for the Court. Embedded in the very provisions of COPA is
the implication that parents still have a role to play, although an indirect one. 194 In fact, COPA seems to assume the status quo of parental
imposition of filtering software.
The distinctions between the nature of cable systems and the
Internet also should have played a larger role in the Court's ruling in
Ashcroft. Cable systems have the capacity to block unwanted channels on a "household-by-household basis,"1' 95 but only because the
cable company takes the necessary steps. Again, the cable company
had the capacity to control the speech it expressed. The Internet, on
the other hand, has no centralized operating point. 196 Therefore,
although each household may individually attempt to block unwanted
websites, this is not the same kind of restriction employed in the cable
context. Requiring individual website owners to burden access to sexual speech via verification screens required by COPA is the equivalent
of Section 505 requiring cable companies to scramble sexual speech
during daytime hours. Similarly, parents installing filtering software,
as envisioned by the Ashcroft Court, is not the equivalent of parents
calling the cable company to block certain channels because, even
with filtering software, online sexual speech is accessible to children in
several other venues besides the home. 9 7 The Internet is not as lim192 Id. at 669-70.

Playboy, 529 U.S. at 816.
194 For example, in a COPA regime, parents would still be responsible not to allow their
child access to a credit card, or to obtain the use of that parent's age verification information.
Likewise, COPA contemplates that many parents will want to have filtering software on hand as
an added protection against online sexual speech.
195 Playboy, 529 U.S. at 804.
196 See supra note 100-01 and accompanying text.
197 See Committee to Study Tools and Strategies for Protecting Kids from Pornography,
'93

National Research Council, YOUTH, PORNOGRAPHY, AND THE INTERNET (Dick Thornburgh &
Herbert Lin eds., 2002) [hereinafter Committee], available at http://www.nap.edu/html/youth

internet/ at § 5.4.1 (last visited Apr. 12, 2007):
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ited in terms of scope as the cable systems, nor is it limited to subscribers. More affirmative restrictions on the sexual speech, therefore,
should be expected in order to meet the compelling state interest.
4.

FilteringSoftware in the Context of Online Sexual Speech

Ashcroft's closest encounter to a context-based analysis was its
discussion of filtering software. t98 However, the Court missed the

mark by applying the "less restrictive alternative" test. 19 9 The Court's

holding that filtering software is a "less restrictive alternative" failed
to recognize the actual impact-or lack thereof-such software has on
the problem of child exposure to online sexual speech.2 °° One com-

mentator has pointed out that voluntary protections against sexual
speech on the Internet are "highly ineffectual. ' 20 1 Only a minority of
parents actually install filters on their home computers, V-chips
remain un-activated on televisions in homes and schools everywhere,
and movie, CD, and video game rental shops often do not enforce
rating standards.20 2
For many youth, multiple venues for access to the Internet are likely, with home, school,
and library access as perhaps the most common channels but with many others as well, all
of which have (potentially) different ISPs and thus may offer different terms of service.
For example, youth are likely to have access to the Internet at the homes of a friend, in
which the operative rules of supervision and/or access are most likely to be those governing the friend. Internet cafes are open to anyone willing to pay access fees by the hour.
Museums (especially those with after-school or weekend programs) often provide
Internet access and operate under less stringent rules than do libraries or schools. Many
youth after-school programs and other community-based programs are providing Internet
access and courses on how to use the Internet. Even commercial establishments are
beginning to provide terminals for Internet access. Id.
198 Ashcroft v. ACLU, 542 U.S. 656, 668-71 (2004).
199 See Vander Wilt, supra note 6, at 422-23 ("Blocking and filtering software is not a
satisfactory alternative to COPA's regulation of Web producers because it puts the whole onus
of protecting children on the potential victims of harmful material and their parents, and
removes the government from any involvement whatsoever," thereby rendering Congress
"utterly impotent to deal with [the] problem."); see also Etzioni, supra note 8, at 33.
200 See Heyman, supra note 5, at 608 ("[T]he widespread availability of [online sexual
speech] in the larger society makes it virtually impossible for parents to act effectively on their
own. Instead, if parents are to have meaningful rights in this area, the community must have the
power to regulate the manner in which such material is distributed."); see also Vander Wilt,
supra note 6, at 412.
201 Etzioni, supra note 8, at 33.
202 Id. See also Ashcroft, 542 U.S. at 668 (2004) (stating that parent failure to act on a
given measure should not invalidate the district court's endorsement of that measure); Children's
Exposure, supra note 5, at 489 (finding that more than 30% of surveyed parents had not discussed negative aspects of the Internet with children and 62% of parents of teenagers did not
realize that their children had visited inappropriate websites).
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Justice Breyer selected the ineffectiveness of filtering options as
the centerpiece for his dissent in Ashcroft. He highlighted four major
inadequacies of the filtering software in the context of online sexual
speech and the protection of children.2 °3 First, the software is faulty. 0 4
Justice Stevens, writing for the majority in American Library Association, criticized filtering software for its "underblocking"2 5 effect and
consequent inability to solve the problem at issue. 2 6 Therefore, while
the filtering software is certainly a less restrictive alternative, it is also
clearly less effective at achieving Congress's intent in enacting COPA.
Similarly, the Court faced this dilemma in the Playboy case. The
cable company's blocking efforts nevertheless allowed "signal bleed"
to occur.0 7 Accordingly, the Court demanded that the company take
further action. 2 8 Likewise, the availability of filtering software has
been unable to stem the tide of sexual speech available to children.
Therefore, it should come as no surprise that Congress would require
commercial Internet entities to take action similar to the cable companies in Playboy.
Second, the total expenditure for filtering software proposed by
the Ashcroft majority will cost significantly more money than the agescreening devices required by COPA.2 9 Admittedly, commercial free
speech issues do not turn solely on comparing alternatives and picking
the cheapest. However, the argument gains force in light of the
Court's ruling in Playboy. There the Court endorsed a less restrictive
alternative to banning sexually-explicit cable programming that cost
the subscriber nothing. 1 0 If a customer was concerned with his chil203 Ashcroft, 542 U.S at 684-86 (Breyer, J., dissenting).
204 Id. at 684; see also MARCIA S. SMITH, INTERNET: STATUS
ATEMPTS TO PROTECT CHILDREN

FROM

UNSUITABLE

REPORT ON LEGISLATIVE

MATERIAL ON THE WEB

3 (Cong.

Research Serv., CRS Report for Congress Order Code RS21328, Jan. 30, 2006), available at

http://ipmall.info/hosted-resources/crs/RS21328_060320.pdf (last visited May 12, 2007) (noting
that in January 2006, the Justice Department sought data from Yahoo!, MSN, America Online,
and Google on search terms employed by users, "reportedly as part of an effort to demonstrate
that filters are insufficient to protect children, and therefore COPA is needed").
205 "Underblocking" refers to the filtering software's inadequacies that allow some pornographic material to pass through.
206 Id. (citing United States v. Am. Library Ass'n, 539 U.S. 194, 221-22 (2003) (Stevens, J.,
dissenting) ("Because of this 'underblocking,' the statute will provide parents with a false sense
of security without really solving the problem that motivated its enactment.")). Justice Stevens
offers no reason for his sharp turnabout in Ashcroft on the point of underblocking.
207 United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 806 (2000).
208 Id. at 812.
209 Ashcroft v. ACLU, 542 U.S. 656, 685 (2004).
210 Playboy, 529 U.S. at 809-10.
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dren's exposure to sexual speech, all he had to do was call the cable
company and the company did the rest.21 In other words, the cable
customer received protection from unwanted speech even if it
imposed a cost on the cable company. In like manner, adult websites
profit from invasive online advertisements and techniques and should
not be surprised if Congress mandates that they pay some of the cost
of protecting minors from such measures. On the contrary, the majority in Ashcroft appears to believe that the commercial speaker should
have no monetary obligation whatsoever.2 12 As a result, millions and
millions of households are left to purchase filtering software while
adult websites need do nothing but continue to profit. Consistent with
the Playboy decision, adult websites should be required to have the
technological capabilities (age-verification systems and credit card
payments screens) and the funds necessary to implement protective
measures for children.21 3
Third, filtering software is only a contingency solution. It
depends on parental willingness to limit children's Internet privileges.2 14 In 2001, a Princeton Survey Research Associates poll found
that only 38% of parents of children who use the Internet said that
they had blocking software in place on the computers in their home.2 15
Therefore, the reasoning in Playboy that the legal system "should not
presume parents ... will fail to act '216 likely does not apply. In Playboy, the Court relied only partially on parents. In Ashcroft, however,
the Court places the burden entirely on parents, to the exclusion of
commercial pornographers. In any case, this dictum from the Playboy
211 Id.

212 Ashcroft, 542 U.S. at 667 ("Under a filtering regime, adults without children may gain
access to speech they have a right to see without having to identify themselves or provide their
credit card information."). It is apparent from this statement that the majority apparently confuses that which persons have a right to with that which should cost them nothing.
213 Any attempt to distinguish cable from Internet services in this regard must be seen as
disingenuous. To be sure, obvious differences emerge. Cable operators have a contract and
receive service fees from clients. On the other hand, Internet purveyors have no such relationship with the parents who do not wish for their children to see pornographic material. However,
this argument is disingenuous because the commercial pornographers seem to want all the benefits of the unrestricted nature of the Internet with none of the burdens. They want to have access
to everyone, but they refuse to pay to prevent the harm such access may cause children. In the
vernacular, this stance is a classic example of the "have your cake and eat it,
too" philosophy.
As an additional point, requiring adult websites to implement safeguards is hardly onerous since
it is an industry standard. See infra Part III.B.2.
214 Ashcroft, 542 U.S. at 685 (Breyer, J., dissenting).
215 Etzioni, supra note 8,at 33 n.150.
216 United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 824 (2000).
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case came in a context where parental involvement would be minimal
at best. 21 7 The fact that the Court has now changed tack simply

because a different medium of expression is involved seems incongruous, especially when the context of that medium arguably calls for
greater regulation of speech.21 8
Fourth, filter software "overblocks" by filtering out innocuous
material. 21 9 This fact alone should be enough to warrant judicial recognition that burdened access to speech must be distinguished from
banned speech. On this point, one commentator noted that the technological solutions promoted by COPA threaten the "fundamental
free-flowing and open nature of the Internet. ' 220 The majority
endorsed this position in Ashcroft by assuming that filters installed by
parents would somehow not threaten the open and free-flowing
nature of the Internet. This reasoning is clearly flawed because filtering content on the receiving end would block much protected and
non-obscene material from the child. It seems ironic that the commercial pornographer, who is using Internet real estate for profit,
should have free and unfettered access to every audience possible,
while children should be restricted in their access to websites that are
beneficial and informative. The result is a lamentable decision to limit
the speech rights of children and parents instead of imposing a modest
financial burden on the shoulders of commercial producers and consumers of sexual speech.
Rather than recognize the weaknesses of filtering software, the
Court seemed eager to adopt filters as the less restrictive alternative
because it construed COPA as somehow stripping parents of prerogative. 221 Commentators have similarly argued that the best solution is
simply to leave the problem to the parents. Doing so would give parents "the autonomy to decide what should and should not be viewed
by their own children, while adults without children would be free to
217 Id. at 809-10. As noted before, all the subscribing parent had to do was call the cable

company and request full blockage of offensive channels. The company, on its own dime, would
carry out the parent's wishes.
218 One commentator has reasoned that the merit behind the filtering software alternative
is that it mitigates negative consequences at the receiving end rather than at the source. Wheatland, supra note 7, at 389. Yet the Court-even in Playboy and specifically in Pacifica-showed
that it is not reluctant to regulate speech at the source.

219 Ashcroft v. ACLU, 542 U.S. 656, 685-86 (2004) (Breyer, J., dissenting).
220 Wheatland, supra note 7, at 391.

221 See Ashcroft, 542 U.S. at 670.

CIVIL RIGHTS LAW JOURNAL

[Vol. 17:2

exercise their First Amendment rights to access constitutionally pro' 222
tected material.
This reasoning ignores the fact that, whether or not filtering
exists, parents are free to decide what their children will view on the
Internet. If a parent wants to give his child a credit card or pin number in order to access sexual speech, he may do so. Parental authority
is not surrendered by adopting COPA's strictures any more than it is
by the rating of motions pictures.
Finally, since Pacifica,the Court has strayed far from the variable
obscenity doctrine that once protected minors from the same speech
adults have a constitutional right to receive. In Pacifica the Court did
not apply the least restrictive alternative test because of a clear
instance of variable obscenity. In Sable, the Court applied the least
restrictive alternative test, but tempered it with the application of the
variable obscenity doctrine. Playboy signaled a further shift away
from variable obscenity doctrine, whereby the Court aligned itself
with the least restrictive alternative test, emphasizing the lack of distinction between the burden or ban effect of regulations on speech
rather than the context of variable obscenity. Ashcroft appears to
have applied this same reasoning in spite of the fact that the context
involved in Ashcroft seemed more in line with previous variable
obscenity analysis.
A middle ground approach between variable obscenity analysis
and the least restrictive alternative analysis would be a recognition
that a burden on speech is distinct from a ban on speech when the
context involves elements of variable obscenity. Such an approach
would avoid Ashcroft's strict application of the least restrictive alternative analysis and, therefore, its bizarre result as far as children's
interests are concerned.
B.

Economic Implications of Burdened Access to Sexual Speech

The previous section mentioned some of the economic implications of a contextual analysis that appreciates the distinction between
burdened access to speech and banned speech itself. This section
expands the discussion to illustrate that the least restrictive alternative
analysis had no place in Ashcroft.
222

Wheatland, supra note 7, at 394.
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Is Online Sexual Speech JurisprudenceAmenable to Economic
Analysis?

Within the overall context of online sexual speech and the protection of children arises the economics of regulation issue. Concededly,
the Supreme Court has generally disfavored economic analysis in the
free speech context, although not categorically. For example, Simon
& Schuster involved a statutory provision requiring that the publication profits of a person who committed a crime and wrote a book
describing that crime be placed in escrow "for payment to any victim
who ... obtains a civil judgment against the accused or convicted per'
The Court noted that a
son and to the criminal's other creditors."2 23
statute "is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their
'
However, such a blanket statement on the applicability of
speech."224
economic burdens cannot be applied to every situation, especially
since there were no obscenity issues in Simon & Schuster and the publication context did not directly involve children. Presumptions are
susceptible to rebuttal, and context is frequently sufficient to rebut the
presumption of unconstitutionality. For example, in Sable, the Court
made this important observation:
While Sable [a company promoting dial-a-porn messages] may be
forced to incur some costs in developing and implementing a system
for screening the locale of incoming calls, there is no constitutional
impediment to enacting a law which may impose such costs on a
medium electing to provide these [obscene] messages. 2 5
Likewise, in Playboy, the Court held that a "plausible, less
restrictive alternative 2 26 required a cable operator to bear the costs of
completely scrambling the material for each requesting customer. 27
In other words, the Court endorsed an option that required a financial
burden on the purveyor of sexual speech when children were
involved.
223 Simon & Schuster, Inc. v. Members of the N.Y. Crime Victims Bd., 502 U.S. 105, 105,
109 (1991).
224 Id. at 115 (quoted in ACLU v. Reno, 31 F. Supp. 2d 473, 493 (E.D. Pa. 1999)).
225 Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 125 (1989) (emphasis added).
226 United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 809 (2000).
227 Id. at 809-10.
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Taken together, Sable and Playboy stand for the proposition that
First Amendment speech rights are amenable to economic analysis
and financial burden in the context of children's exposure to online
sexual speech.
2.

The Lopsided Economic Analysis in Ashcroft

Ashcroft's reliance on the "less restrictive alternative" test manifested a lopsided view of the economic realities involved in the case.228
Simply put, the Court emphasized only one side of the financial burden involved.
The market for pornography is staggering in scope. As for supply, recent numbers show that there are approximately 4.2 million
pornographic websites on the Internet. 229 Revenue from this industry
reaches $2.5 billion a year by some estimates. 230 As for demand, statistics show there are approximately 68 million pornographic search
engine requests per day.231 Put in perspective, that means 25% of all
search engine requests involve pornography.23 2
In areas of the market where demand is not as high (for example,
as with children), the adult industry employs a variety of methods to
attract new customers. For example, many pornographic websites do
not employ age verification systems.233 In addition, approximately
25% of them engage in mouse-trapping.2 34 Nearly 74% display adult
content on the first page of their sites, meaning that it is free to all.235
And another 66% keep the purpose or nature of their site a mystery
in an effort to allure curious web surfers. 36 Surely the opportunity for
inadvertent exposure to sexual speech by unwary children has never
been greater.
228 Ashcroft v. ACLU, 542 U.S. 656, 664-73 (2004).
229 Top Ten Reviews, http://internet-filter-review.toptenreviews.com/internet-pornographystatistics.html (last visited Apr. 14, 2007) [hereinafter Top Ten Reviews].
230 Id.
231 Id.
232 Id.
233 Id.
234 Top Ten Reviews, supra note 229; see also supra notes 174-75 (explaining the phenome-

non of "mouse-trapping").
235 Top Ten Reviews, supra note 229.
236 Id.

See also Goldstein, supra note 174, at 144 n.13 (describing the "inadvertent

searches" exploited by proprietors of sexually explicit websites to lure unsuspecting users to the

site).
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The industry is not entirely without structure, however. The
Commission on Online Child Protection, created by Congress when it
enacted COPA in 1998, observed that a "large number" of adult websites use a credit card verification system. 23 7 In particular, adult sites
23 8 Sevrequiring a subscription number in the hundreds of thousands.
eral million subscribers pay between $20 to $45 per month for access
to adult websites. 239 The truth is that the "largest amounts of revenue" are obtained from the end-user customer-typically via a credit
card payment for access-rather than sources obtained from aggressive and invasive marketing ploys. 240 This economic reality has a powerful influence on the structure of the industry. As one study
observed:
A profitable adult online business is often difficult to sustain over the
long run, despite the high demand. The cost of entry into the business
is relatively low, and the availability of a range of services from content provision to free Web site hosting and credit card transaction
processing makes it easy to set up an adult Web site. However,
because the market is highly saturated . . . and subscription prices

more or less capped in price, the business is one with low margins.24'

To state the obvious, adult websites exist to make a profit on sexual speech. For this reason, many websites resort to the very technology envisioned in COPA as affirmative defenses. 242 So-called "free"
adult websites, which do not have a credit card verification system in
place, employ "adult verification services" ("AVS") to certify that the
person accessing the material is an adult. 243 The user merely provides
a credit card number or an AVS and receives an access code that certifies adulthood to all AVS-run websites. 2" These sites then receive a
certain portion of AVS-generated revenue.245
237 Commission on Online Child Protection, Final Report at 25 (Oct. 20, 2000) availableat
http://www.copacommission.org/report/ (last visited Mar. 22, 2007).
238 Committee, supra note 197, at § 3.1.
239 Id.
240 Id. at § 3.2.
241

Id. at § 3.1.

242

47 U.S.C. § 231(c).
Id.
Committee, supra note 197, at § 3.1.

243
244

245 Id.
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While the adult market for sexual speech on the Internet continues to grow, so does children's use of the Internet. In 2002, the
National Telecommunications and Information Administration conducted a survey in which they found that 89.5 % of children ranging in
age from five to seventeen used a computer, while 58.5% use the
Internet.246 In addition, Internet use by teens and preteens continues
to increase, up from 51.2% in 1998 to 75.6% of children ages fourteen
to seventeen, and up from 39.2% to 65.4% of children ages ten to
thirteen in 2002.247 While these statistics do not guarantee exposure to
online sexual speech, they certainly increase the likelihood of such a
phenomenon.2 4 8
In Ashcroft, the majority failed to take notice of the economic
implications of online sexual speech. COPA's requirements were
nothing more than the industry standard,24 9 just as filters are a household standard. Therefore, to require the "stragglers" in the industry
to conform to practices embraced by the industry at large is certainly
not sufficiently onerous to require a rigid application of the less
restrictive alternative test.2
When contrasted with the compelling
state interest of protecting children from harmful online sexual
speech, the modest financial burden becomes even more bearable in
the First Amendment context.
CONCLUSION

The words of Abraham Lincoln fit the current situation: "The
dogmas of the quiet past are inadequate to the stormy present. The
occasion is piled high with difficulty, and we must rise with the occa246 NATIONAL

TELECOMMUNICATIONS

AND

INFORMATION

ADMINISTRATION,

2002, A

[hereinafter
NATION ONLINE], available at http://www.ntia.doc.gov/ntiahome/dn/htm/anationonline2.htm
(last visited May 12, 2007); see generally Committee, supra note 197, at § 3.3; Russell B. Weekes,
Cyber-Zoning a Mature Domain: The Solution to Preventing Inadvertent Access to Sexually
Explicit Content On the Internet?, 8 VA. J.L. & TECH. 4 (2003)
NATION ONLINE: How AMERICANS ARE EXPANDING THEIR USE OF THE INTERNET

247 NATION ONLINE, supra note 246, at Ch. 5.

248 See also Top Ten Reviews, supra note 229. This website reports that 90% of 8-16 year
olds have viewed pornography online, mostly while doing their homework. The largest consumer of online sexual speech is the 12-17 year old age group. NATION ONLINE, supra note 246
at Ch. 5.
249 See supra notes 139-41, and 233-45 and accompanying text.
250 In fact, the only practice that would have suffered under the COPA restrictions would
have been the current advertisement ploy of "mouse trapping" and similar tactics.
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sion. As our case is new, so we must think anew, and act anew. "251
The Supreme Court lost an opportunity to "think anew" in Ashcroft
by failing to analyze the issue of online sexual speech in the proper
context. The present situation is a stormy conflict: parental concern
for the well-being of children, traditional First Amendment allegiance,
sexually-explicit material, an open and accessible medium of expression, and a billion dollar industry-all seeking to co-exist. Surely the
legal dogmas of the quiet past are inadequate. The present requires a
contextual analysis of sexual speech issues that differentiates between
laws burdening access to speech and laws banning speech. At the core
of this differentiation is the recognition that the least restrictive alternative analysis is misguided as it ignores contextual and economic
realities that justify regulation. Congress correctly assumed that it was
constitutional to require those who benefit financially from pornography to shoulder the financial burdens necessary to protect children
from sexual images and speech. In short, society's best interests
would be realized by tempering the Court's allegiance to the content
of speech with an awareness of the context of that speech.

251 Lincoln's Second Annual Message to Congress (Dec. 1, 1862), available at http://www.
topicsites.comlabraham-lincoln/quotes.htm) (last visited Apr. 14, 2007).

