No

PHOTO NECESSARY:

GEORGIA'S SHORT-LIVED VOTER-PHOTO STATUTE

by Mitchell K. Wunsh *

INTRODUCTION

Imagine an 81-year-old voter showing up at the polls on November 4, 2008-the first Tuesday after the first Monday in November of
2008. She has come to the same polling station since 1948 when the
presidential candidates were Harry S. Truman, Thomas E. Dewey,
Henry A. Wallace, and Strom Thurmond.' As in previous years, she
brings her voter registration card and social security card (and her
electricity bill which lists her address, just in case). Not a person of
means, the voter does not travel and does not own a passport. She
never acquired a driver's license because her recently deceased husband took care of the driving. After presenting her papers to a poll
worker, she is politely told that she will not be able to vote in the 2008
election except by provisional ballot, which will only be counted
assuming her identity can be verified with government-issued photographic identification within the next forty-eight hours.
The scenario is not far-fetched. In the summer of 2005, the State
of Georgia passed House Bill 244 ("H.B. 244"), which required voters
to present specifically enumerated government-issued forms of photographic identification ("photo ID") 3 at polling stations and eliminated
* J.D. Candidate 2007, George Mason University School of Law, Symposium Editor Civil
Rights Law Journal. The author wishes to thank Professor Terri Enns of the Michael E. Moritz
College of Law at The Ohio State University for her assistance in preparing and reviewing this
Note. He also thanks his wife Supriya and his wonderful family. The author is happy to vote in
Virginia by simply showing his voter registration card sans photo ID.
1 CONGRESSIONAL QUARTERLY'S GUIDE TO U.S. ELECTIONS VOL. 1 434 (John L. Moore et
al. eds., 4th ed. 2001) (1994).
2 See GA. CODE ANN. § 21-2-417(b) (2006). Section 21-2-417 is discussed more fully in Part
I infra.

3 This Note distinguishes between a "photo ID" and a "voter ID." References to a photo
ID refer to what the law requires such as driver's licenses, government employee ID cards, and
voter IDs. Voter ID, however, refers to specific government ID issued to indigent persons for
purposes of voting only.
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other formerly accepted forms of ID.' In response to a federal district
court's decision to enjoin the new law,5 the Georgia legislature passed
Senate Bill 84 ("S.B. 84"), a slightly revised version of the law in January 2006, in an attempt to address the court's concerns about the earlier bill's constitutional flaws.6
Both bills prohibit voters from using the following forms of previously valid ID as proof of voter's identification: valid employee ID
card containing a photo, valid student ID card with photo from any
public or private college or university in Georgia, valid Georgia
license to carry a gun or revolver, valid pilot's license issued by the
Federal Aviation Administration, valid social security card, certified
naturalization documentation, current utility bill (or copy) showing
the name and address of the voter, bank statement (or copy) showing
the name and address of the voter, and government check or document (or copy) showing the name and address of the voter.7
A Georgia voter, unable to vote after passage of H.B. 244, along
with several non-profit groups that advocate for the poor and
encourage all citizens to vote, filed suit challenging the law's constitutionality.' .The District Court for the Northern District of Georgia
issued a preliminary injunction preventing enforcement of the new
law,9 and the Eleventh Circuit denied the defendant's motion to stay

4 The bill, H.B. 244,2005-2006 Leg., Reg. Sess. (Ga. 2005), amended GA. CODE ANN. § 212-417.
5 Common Cause/Ga. v. Billups, 406 F. Supp. 2d 1326 (N.D. Ga. 2005).
6 S.B. 84, 2006 Leg., Reg. Sess. (Ga. 2006) amends GA. CODE ANN. § 21-2-417 (2006) and
adds § 21-2-417.1 (2006).
7 Ga. H.B. 244 (2005) and Ga. S.B. 84 (2006).
8 The Common Cause/Ga. complaint ("Complaint") is available at http://moritzlaw.osu.
edu/electionlaw/litigation/documents/CorrectedCompleteComplaint.pdf (last visited Oct. 20,
2006). See also Carlos Campos & James Salzer, Suit Slams Voter ID Law: PlaintiffsAssail Georgia Requirement As Illegal 'Poll Tax,' ATLANTA J.-CONsT., Sept. 20, 2005, at Al. The defendants
in a similar case in Indiana prevailed. See Ind. Democratic Party v. Rokita, No. 1:05-CV-0634SEB-VSS, 2006 U.S. Dist. LEXIS 20321 (S.D. Ind. Apr. 14, 2006). The district court found that
the plaintiffs "have not introduced evidence of a single, individual Indiana resident who will be
unable to vote as a result of [the new law]." Id. at *5. In addition, the Rokita court noted that
the earlier-decided Common Cause/Ga. case was neither controlling precedent nor did it rule on
a preliminary injunction. Id. at *150. A former Georgia governor has also filed suit in Georgia
Superior Court to block the enforcement of S.B. 84. See Tom Baxter & Jim Galloway, Barnes'
ID Suit Points at Perdue, ATLANTA J.-CoNsT., Apr. 17, 2006, at C7. The state constitutional
issues are beyond the scope of this Note.
9 Common Cause/Ga., 406 F. Supp. 2d at 1378.
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the injunction.'" After passage of S.B. 84, the ongoing lawsuit could
have moved in one of two directions: the Eleventh Circuit could have
considered S.B. 84 while it reviewed the district court's H.B. 244 deci-

sion, or, as the circuit court eventually decided, it sent S.B. 84 to the
district court for an initial review."'
This Note argues that the district court twice properly ruled to
enjoin Georgia's attempts to require a photo ID to vote.12 The stringent photo ID requirement violates the equal protection guarantee of
the Fourteenth Amendment 3 and the prohibition against poll taxes
embodied in the Twenty-Fourth Amendment. 14 Part I introduces the
texts of and the rationales behind the photo ID law and discusses the
views of those opposing the law. Part II briefly reviews the equal protection doctrine, including a discussion of the proper level of scrutiny
the court should apply in this instance. Additionally, Part II discusses
10 Common Cause/Ga. v. Billups, No. 05-15784-G (11th Cir. Oct. 27, 2005) (order denying
stay of preliminary injunction), available at http://moritzlaw.osu.edu/electionlaw/litigation/documents/llthCircuitDenial.pdf (last visited Oct. 20, 2006).
11 Common Cause/Ga. v. Billups, No. 05-15784-G (11th Cir. Feb. 9, 2006) (order remanding
case to district court), available at http://moritzlaw.osu.edu/electionlaw/litigation/documents/
ordergrantingremand.pdf (last visited Oct. 20, 2006). See Carlos Campos, Voter ID Bill
Approved; Opponents Vow to Continue Fight, ATLANTA J.-CONST., Jan. 26, 2006, at Al. Plaintiffs' attorneys have also delivered a letter to the district court judge requesting a meeting to
discuss the new law. Nancy Badertscher, Legislature 2006: Perdue Signs New Version of Voter
ID; Governor Thinks It Passes Legal Muster, ATLANTA J.-CONST., Jan. 27, 2006, at E6.
12 H.B. 244 was first ruled unconstitutional. Common Cause/Ga., 406 F. Supp. 2d 1326
(N.D. Ga. 2005). After the Eleventh Circuit remanded the matter back to the district court to
review S.B. 84's constitutionality, the court again issued an injunction prohibiting enforcement of
the photo ID requirement. Common Cause/Ga. v. Billups, 439 F. Supp. 2d 1294 (N.D. Ga.
2006). It did so for violations of equal protection, but not for creating a poll tax. Id. The second
injunction was later stayed to allow a state court to decide a similar challenging of the law on
state constitutional grounds. Common Cause/Ga. v. Billups, No. 4:05-CV-0201-HLM (N.D. Ga.
Sept. 28, 2006) (order granting motion to stay proceedings pending resolution of appeal of the
Superior Court of Fulton County's declaratory judgment and permanent injunction to the Georgia Supreme Court). For a complete history of the federal and state cases, see http://moritzlaw.
osu.edu/electionlaw/litigation/common-cause.php (last visited Jan. 20, 2007).
13 U.S. CONST. amend. XIV, § 1.

14 U.S. CONST. amend. XXIV. This Note does not address Voting Rights Act or Georgia
Constitutional claims raised in the Complaint or addressed by the district court decision. As the
district court noted, claims made under the Georgia Constitution are barred by the Eleventh
Amendment. Common Cause/Ga., 406 F. Supp. 2d at 1358. Additionally the district court did
not reach the merits of the plaintiffs Civil Rights Act of 1964 or Voting Rights Act claims. Id. at
1370-75. See John Victor Berry, Comment: Take the Money and Run: Lame-Ducks "Quack"
and Pass Voter Identification Provisions, 74 U. DET. MERCY L. REv. 291 (1997), for a pre-Help
America Vote Act ("HAVA"), pre-Bush v. Gore constitutional analysis of an earlier Michigan
law which also required voters to present photo ID but allowed voters to sign an affidavit subject
to challenge.
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earlier voting rights cases and compares them to Georgia's new photo
ID requirement. Part III outlines the constitutional prohibition
against poll taxes, compares the current dispute to past cases, and
shows why the district court should have found the photo ID requirement unconstitutional on twenty-fourth amendment grounds.

I.

SMILE! PHOTO

ID

REQUIRED-H.B.

244 & S.B. 84

In early 2005, the Georgia legislature passed H.B. 244 which,
among other things, limited the forms of identification voters are
required to present at the voting poll.15 The bill eliminated eleven
forms of ID previously accepted by the State to establish a voter's
identity. 6 H.B. 244 rejected valid employee ID cards containing a
photograph, valid student ID cards with photograph from any public
or private college or university in Georgia, valid Georgia licenses to
carry a gun or revolver, valid pilot licenses issued by the Federal Aviation Administration, valid social security cards, certified naturalization
documentation, current utility bills (or copies) showing name and
address, bank statements (or copies) showing name and address, and
government checks or other documents (or copies) with name and
address. 7 Georgia's post-H.B. 244 voting law required prospective
voters to produce one of the following six valid forms of governmentissued photo ID: Georgia driver's licenses; photo ID cards issued by
Georgia, any other state, or the United States; U.S. passports;
employee ID cards issued by a Georgia or United States government
ID cards with
entity containing a photo ID; United States military
8
photograph.
with
cards
ID
photograph; or tribal
15 Ga. H.B. 244 (2005). The Wisconsin legislature, in an effort to avoid a second governor's
veto, has approved a resolution amending the state's constitution in ways similar to H.B. 244's
effects on Georgia law. See Anita Weier, Assembly OKs ConstitutionalChange Requiring Photo
Identification to Vote: Dems Denounce GOP Measure as a 'Poll Tax,' CAPITAL TIMES, Nov. 2,
2005, at 3A.
16 Ga. H.B. 244 (2005).
17 Id. The bill also requires that United States military IDs and tribal ID used by Georgia
citizens for voting purposes contain a photo. Id.
18 GA.CODE ANN. § 21-2-417(a)(1)-(6) (2006). Certain tribal IDs may not be acceptable
for voting purposes. Carlos Campos, SECRETARY OF STATE; Hopeful Donates to Tribe's
Voter ID; Indians' Program May Not Be Valid, ATLANTA J.-CONST., May 24, 2006, at B1. An
official from the Georgia Secretary of State's office said, "[W]e absolutely would encourage and
urge Georgians to take advantage of the free cards [offered by Georgia, not the tribes] that we
know without question will be accepted on Election Day." Id.
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For those residents who did not have, and could not afford, one
of these required forms of photo ID, the State of Georgia provided
free voter ID. t9 Under the initial system created by H.B. 244 (and
further amended by S.B. 84), a prospective voter who wished to have
the fee waived needed to "swear under oath that he or she is indigent
and cannot pay the fee for an identification card, that he or she desires
an identification card in order to vote in a primary or general election
in Georgia, and that he or she does not have any other form of identification that is acceptable" under the law.2 °
However the Georgia resident obtains his valid photo ID, he
must present a government-issued photo ID to a poll worker on election day before entering the voting booth.2' Without proper photo
ID, a prospective voter may cast a provisional ballot, but only after
swearing that he is listed on the election rolls.22 For the vote to be
counted, the individual must, within forty-eight hours, go to the
County Board of Registrars with one of the six required governmentissued photo IDs. 23 If the individual does not produce the necessary
ID within 48 hours, the vote is not counted.24
In October 2005, the District Court for the Northern District of
Georgia preliminarily enjoined enforcement of H.B. 244.25 The Court,
after reviewing the requirements for a preliminary injunction, ruled
that claims under the Georgia Constitution were barred by the Eleventh Amendment, 26 and H.B. 244 created an undue burden on the
right to vote27 and acted as a de facto poll tax.28
19 See Part III infra for discussion of GA. CODE ANN. § 40-5-103 (2006).
20 GA. CODE ANN. § 40-5-103 (2005), amended by Ga. S.B. 84 (2006).
21 GA. CODE ANN. § 21-2-417(a) (2006).
22 GA. CODE ANN. § 21-2-417(b) (2006).

23 Id. See also GA. CODE ANN. § 21-2-220(c)(1) (2006). Georgia's stringent photo ID
requirements do not violate HAVA, which was passed in 2002 in response to the 2000 election
(Pub. L. No. 107-252 (2002)). HAVA allows a voter to present either a photo ID (42 U.S.C.
§ 15483) or other non-photo ID document "that shows the name and address of the voter." Id.
However, § 304 of HAVA (42 U.S.C. § 15484) states that these rules are "minimum requirements and nothing in this title shall be construed to prevent a State from establishing... requirements that are more strict than the requirements established under this title so long as such State
requirements are not inconsistent with the Federal requirements under this subchapter or any
law described in section 15545." Id. Section 906 of HAVA includes the Voting Rights Act,
which is beyond the scope of this Note. However, as argued infra, H.B. 244's and S.B. 84's more
strict requirements fail on equal protection and poll tax grounds.
24 GA. CODE ANN. § 21-2-417(b) (2006).
25 Common Cause/Ga. v. Billups, 406 F. Supp. 2d 1326, 1377 (N.D. Ga. 2005).
26 Id.

at 1358.

27 Id. at 1365.

CIVIL RIGHTS LAW JOURNAL

[Vol. 17:1

In an effort to correct the new photo ID requirement's unconstitutionality, the Georgia legislature passed S.B. 84 in January 2006.
The new bill copied the bulk of H.B. 244 and 1) included a voter edu-

cation effort by Georgia's Election Board; 2) provided an additional
form of valid free government photo ID ("voter ID"); and 3) required
that each county be capable of issuing the voter ID. a9 S.B. 84 also
removed the language of H.B. 244 so that voters need not swear to

being indigent to qualify for the voter ID.3°
A.

Support for the Photo ID Requirement

The Georgia photo ID requirement is predominantly supported
by Republicans.31 Proponents of the photo ID requirement claim that
it offers a common-sense measure to combat fraud.3" State Representative Sue Burmeister (R) said, "We need photo ID to cash a check in
the grocery store, to buy alcohol or cigarettes, or to get on an airplane.
We're living in a day and age where IDs are a way of life."' 33 Support-

ers of the new photo ID requirement, including a former General
Counsel and current Chief Deputy Counsel of the Georgia Republican Party, also suggest it will prevent fraud' and is not a "conspiracy"
28 Id. at 1370. The Court did not rule on the plaintiffs' Civil Rights Act or Voting Rights
Act claims. Id. at 1372, 1375.
29 Ga. S.B. 84 (2006).
30 Id.

GA. CODE ANN. § 40-5-103 (2006).

31 Daniel Tokaji, If It's Broke, Fix It: Improving Voting Rights Act Preclearance,49 How.
L.J. 785, 813 (2006). As Georgia House Speaker Glenn Richardson (R) noted, "Only current
legal residents of Georgia should be voting in Georgia elections. The right to vote is precious
and the people of Georgia have made it clear that they want that right protected." Jay Bookman, Editorial, 'Protection' GOP Seeks Is Only For Votes It Gets, ATLANTA J.-CoNsT., Sept. 21,
2006, at 19A.
32 See Sonji Jacobs & Carlos Campos, Feds OK Voter ID Law; Georgia'sRules Pass U.S.
Test; Democrats Say They'll Fight On, ATLANTA J.-CONST., Aug. 27, 2005, at Al (Georgia Gov-

ernor Sonny Perdue and bill sponsor State Representative Sue Burmeister, both Republicans,
consider photo ID requirements a common-sense measure.).
33 Id.
34 Frank B. Strickland & Anne W. Lewis, It's About Fraud,Not Jim Crow, WASH. POST,
Aug. 30, 2005, at A17 (arguing that the law's purpose is "to eliminate fraud and reduce the clear
potential for fraud" and is "designed to protect the rights of all voters who wish to exercise their
legitimate right to vote and to have that vote counted without being canceled by an illegitimate
vote"). See also, Jim Wooten, Photo ID for Voters Contentious, ATLANTA J.-CoNsT., Mar. 15,
2005, at A17 (detailing example of voter fraud in Forsyth County including "an individual who
had filled out [eight different voter registration] forms in the same handwriting, with fraudulent
Social Security numbers").
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with any "evil intent."35 State Representative Willie Talton (R), the
first African-American Republican elected to the Georgia Legislature
in over 100 years, described voter fraud in Dodge County that
resulted in "several convictions" and the overturning of two elections.3 6 State Senator John Wiles (R) ironically noted that without the
new photo ID requirement, a voter could present "a notice of arraign-

ment for [a] felony charge of voter fraud" as proof of identity because

it was a "government document."37 Likewise, Georgia Governor

Sonny Perdue (R) praised the photo ID bill, calling it an "appropriate
and common-sense approach to ensure voter integrity and sound elections in our state. 38
Many supporters believe the photo ID requirement will protect
the votes that are cast and limit the possibility of fraudulently cast
ballots. Requiring voters to obtain a photo ID is important because
"when voters are disfranchised by the counting of improperly cast ballots or outright fraud, their civil rights are violated just as surely as if
they were prevented from voting. ' 39 However, all supporters do not
agree that fraud is rampant. An official with a local county GOP
chapter said, "I don't think we need it for voting, because I don't think

35 See Jim Wooten, Slings, Arrows Fail to Derail Voter ID Law, ATLANTA J.-CONST., Aug.
30, 2005, at A13.
36 Willie Talton, Photo IDs' Value Transcends Race, ATLANTA J.-CoNsT., Mar. 21, 2005, at
A9.
37 Wooten, Contentious, supra note 34.
38 Bill Rankin, Judge Halts Voter ID Law; Foes Claiming Bias Win FirstRound, ATLANTA
Oct. 19, 2005, at Al. Some proponents argue that the bill does not address one particular instance of fraud, but is designed to close a loophole to prevent an opportunity for fraud
and therefore promote confidence in the system. See McConnell v. FEC, 540 U.S. 93, 206 n.83
(2003) (opining that "[pjreservation of the individual citizen's confidence in government ... is
...important") (citations omitted); Jingle Davis, Even Death Can't Stop Some Voters; Records:
Illegally Cast Ballots Not Rare, ATLANTA J.-CONST., Nov. 6, 2000, at Al (examining recent voter
fraud in Georgia and concluding "[tihe dead regularly vote in local, state, and federal elections
across Georgia .... ). However, the district court's preliminary injunction notes that Georgia's
Secretary of State investigated the claim of the voting dead. The voter's name was similar to that
of someone who had died (Alan J. Mandle as opposed to Alan J. Mandel), and that it was an
administrative error that caused the polls to reflect that a dead voter had cast a ballot-not a
return from the grave. Common Cause/Ga. v. Billups, 406 F. Supp. 2d 1326, 1351 (N.D. Ga.
2005).
39 Ed Feulner, Editorial, Photo IDs Could Improve Image of the Election Process, CHI. SUN
TIMES, May 10, 2006, at 49 (citing JOHN FUND, STEALING ELECTIONS: How VOTER FRAUD
THREATENS OUR DEMOCRACY (2004)).
J.-CONST.,
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there's a voter fraud problem. My opinion is that it is good to have it
for security."4
Even after the district court enjoined the law's enforcement,
photo ID supporters remain solidly behind the new law. The Speaker
of the Georgia House, Glenn Richardson (R), stated: "The U.S. Justice Department reviewed and approved the law, saying it complied
with Voting Rights Act of 1965." 4' Speaker Richardson also claimed,
but did not provide any evidence that, "voter fraud in Georgia and
around the country has been blatantly rampant."42 State Senator
Cecil Staton (R) was "deeply offended that anyone would suggest or
imply that the motivation for this law was racism."4 3 He added that
while the two bills "tighten the [voting] requirements to further protect the sanctity of our voting process," the "new law is actually quite
permissive, since there is no requirement that the identification card
used must be issued by the state of Georgia, or even contain a current
address."'
Supporters of H.B. 244 presumed that passage of S.B. 84 would
cure any constitutional problems. As Governor Perdue stated:
40

Matt Weeks, State's Voters Must Present PictureIDs,

GAINESVILLE TIMES,

Sept. 15, 2005,

at A3.
41 Jay Bookman, White People! Don't Just Cast a Vote; Sell It, ATLANTA J.-CONST., Nov. 21,
2005, at All. However, an internal Justice Department memo obtained by the Washington Post
regarding pre-approval of H.B. 244 shows that some Justice Department "lawyers and analysts
who reviewed [H.B. 2441 recommended rejecting it because it was likely to discriminate against
black voters, but they were overturned the next day by higher-ranking officials at Justice." Dan
Eggen, Criticism of Voting Law Was Overruled, WASH. POST, Nov. 17, 2005, at Al. The Justice
Department Memos are available at http:// www.votingrights.org/news/?newsitem=39 (follow the
"Section 5 Recommendation Memorandum.pdf" hyperlink) (last visited Oct. 15, 2006).
42 Glenn Richardson, Editorial, Other Opinion: Voting Process Requires Scrutiny,
ATLANTA J.-CoNsT., Oct. 23, 2005, at D7. Speaker Richardson then attacked the judiciary, stating, "a Jimmy Carter-appointed judge-appointed for life, elected by no one and accountable to
no one-has thwarted the will of 80 percent of Georgians with the swipe of his pen." Id.
Another editorialist noted it was "judicial tyranny-defined simply enough as the judiciary's
blatant writing of its own laws and throwing out the laws written by lawmakers or voted on by
voters-[that] decreed the state's voter ID law to be likely unconstitutional." Editorial, Whose
Judgment Should It Be?, AUGUSTA CHRON., Oct. 20, 2005, at A4. Two of the judges on the
Eleventh Circuit, Judges Dubina and Burch, who denied the stay of the preliminary injunction,
were appointed by President George H. W. Bush. See http://www.call.uscourts.gov/about
judges.php (follow "Birch" and "Dubina" hyperlinks for date of appointment) (last visited Nov.
19, 2006).
43 Cecil Staton, Editorial, Voter ID: Nothing in this Law Will Block Blacks, ATLANTA J.CONST., Nov. 23, 2005, at A19.
44 Id.

No
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I don't know on what basis [S.B. 841 could be thrown out.... I think

it cures the objections that were expressed from the plaintiffs and
from the bench. What could be more fair? ... All you have to do is

demonstrate that you are eligible to vote in Georgia in that district.
The silly thing about poll tax, this cures.45
Georgia's House Majority Leader also believed that the free voter ID
for Georgia's indigent residents met the Court's concerns. 46 As th
the
General Counsel for the Georgia Republican Party and a member of
the State Election Board stated: "[Lawsuits regarding photo ID
requirement were] just about trying to preserve a system where dead
people get to vote, illegal aliens get to vote, and people who could not
confirm their identity get to vote. I think [Democrats and other opponents of the bill] were
prepared to defend those voting who shouldn't
47
have been voting.
B.

Opposition to the Photo ID Requirement

For the most part, Democrats oppose the new photo ID requirement and claim the poor, the elderly, and minorities cannot easily
obtain a photo ID. 48 Opponents, including then-Secretary of State
Cathy Cox (D), the state official responsible for its implementation,
claim the bills are unnecessary and discriminatory. 9 In letters to both
the state legislature and the Georgia Governor, Ms. Cox explained
45 Nancy Badertscher, Perdue Signs New Version of Voter ID; Governor Thinks It Passes
Legal Muster, ATLANTA J.-CONST., Jan. 27, 2006, at E6 (second ellipsis in original). As State
Senator Staton argued, "With [access to IDs and voter education], we answered the criticisms of
[the district court]. I think Georgia is ahead of the curve." Carlos Campos & Nancy Badertscher, U.S. OKs Latest ID Voter Law, ATLANTA J.-CONST., Apr. 22, 2006, at El.
46 Campos, Vow, supra note 11.
47 Id.

48 Jill Young Miller & Carlos Campos, Photo ID Hot Topic; Issue Stirs Poll Debate, Though
Law Is On Hold, ATLANTA J.-CONST., July 19, 2006, at D6.
49 See Letter from Cathy Cox, Georgia Secretary of State to Sonny Perdue, Georgia Governor, Apr. 8, 2005, in Complaint Exh. B, Common Cause/Ga. v. Billups, 439 F. Supp. 2d 1294
(N.D. Ga. 2006), available at http://moritzlaw.osu.edu/electionlaw/docs/CommonCause/
complaintB.pdf (last visited Oct. 15, 2006) [hereinafter Cox Letter to Governor]. Though
opposed to the bill, Ms. Cox was a named defendant in the Common Cause/Ga. Complaint.
Karen Handel, a Republican and current Secretary of State supports the photo ID requirement.
"I am absolutely for it. And I believe it's a question of when, not if, we move to photo ID."
Carlos Campos, Georgia 2006: Secretary of State; Small Office Carries Large Responsibility;
Three In Bid To Replace Cathy Cox, ATLANTA J.-CoNsT., Oct. 28, 2006, at C1.
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her original objections to the photo ID requirement.

°

She wrote that

"[H.B. 244] attempts to solve a problem that does not exist while
expanding the opportunity for fraud in the area that has long been the
most vulnerable to this type of abuse-the mailed absentee ballot."5 1
Ms. Cox could not "recall one documented case of voter fraud during

[her] tenure as Secretary of State or Assistant Secretary of State that
specifically related to the impersonation of a registered voter at voting
polls.

"52

An absentee voter never needs to produce any of the six government-issued photo IDs that an in-person voter is required to show in
order to vote.53 Prospective voters registering by mail may include,

with their registration form, one of the six photo IDs required by S.B.
84 or one of the following forms of ID (original or copy) without a
photograph: current utility bill, bank statement, government check,
paycheck, or other government document that shows the name and
address of such elector.54 Opponents of the ID requirement might
query this bizarre outcome. If it is the use of non-photo IDs, or copies
of photo IDs, which may lead to fraud, opponents ask why these pos-

sible avenues to fraud persist in absentee voting at the same time they
55
are removed from in-person voting.
Regarding the new photo ID requirement's alleged discrimina-

tory nature, Ms. Cox incorrectly predicted that the United States

Attorney General, under the Voting Rights Act,56 would withhold
approval of H.B. 244's mandatory requirement of photo ID.57 Georgia is no stranger to claims of discrimination and litigation with regard
50 Memorandum from Cathy Cox, Georgia Secretary of State to Members of the Georgia
State Senate, Mar. 29, 2005, in Complaint Exhibit A, Common Cause/Ga. v. Billups, 439 F.
Supp. 2d 1294 (N.D. Ga. 2006), availableat http://moritzlaw.osu.edu/electionlaw/docs/Common
Cause/complaintA.pdf (last visited Oct. 15, 2006) [hereinafter Cox Letter to Senate]; Cox Letter
to Governor, supra note 49.
51 Cox Letter to Senate, supra note 50.
52 Cox Letter to Governor, supra note 49. But see, CARTER-BAKER COMMISSION REP.,

available at http://www.american.edu/ia/cfer/report/fullreport.pdf (last visited Oct. 15, 2006)
("There is no evidence of extensive fraud in U.S. elections or of multiple voting, but both occur,
and it could affect the outcome of a close election.").
53 See GA. CODE ANN. § 21-2-385 (2006).

54 GA. CODE ANN. § 21-2-417(c) (2006). Section (c) was added at the same time that these
forms of ID were removed from the list of acceptable IDs by voters voting in person.
55 See, e.g., Cox Letter to Senate, supra note 50.
56 42 U.S.C. § 1973(c) (2006).
57 Cox Letter to Governor, supra note 49. The Attorney General approved Georgia's
amendment of its voting rights law.
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to its enforcement of its civil and voting rights laws. 8 Because of its
documented history of voter disenfranchisement of minority popula-

tions, Georgia is one of a few jurisdictions required to submit changes
to its voting rights laws to either the Attorney General of the United

States or the United States District Court for the District of Columbia. 9 A brief historical survey of discrimination in Georgia includes
slavery, Jim Crow laws, poll taxes, segregated schools, and denying
60
African-Americans the right to serve on a jury.
Other parties hostile to the photo ID requirement alleged more
disreputable purposes. "Democrats had argued the idea was a political move by the GOP to depress voting among minorities, the elderly
and the poor. '61 Others believe that "[p]rotecting the integrity of voting is important, but many of these rules [including photo ID requirement] seem motivated by a partisan desire to suppress the vote, and
particular kinds of voters.... 62
In response to those supporting the photo ID requirement for inperson voting, opponents ask why, if fraud is an issue, would propo-

nents loosen the ID requirement for absentee ballots.63 They also

point out that although photo IDs are required to cash a check or fly
on an airplane, they should not be required to vote, distinguishing the
former activities as conveniences that do not rise to the level of being
58 See, e.g., LAUGHLIN McDONALD, A VOTING RIGHTS ODYSSEY:

BLACK ENFRANCHISE-

MENT INGEORGIA (2003) (noting examples of intimidation at polling places as well as poll taxes
and literacy tests as prerequisites to voting).
59 42 U.S.C. § 1973(b) (2006). The Attorney General or district court must make certain
the proposed change "neither has the purpose nor will have the effect of denying or abridging
the right to vote on account of race or color." 42 U.S.C. § 1973(c) (2006). See Georgia v. Ashcroft, 539 U.S. 461 (2003) (holding that § 2 Voting Rights Act analysis differs from a § 5 Voting
Rights Act analysis, in the context of litigation involving race and Georgia's congressional redistricting). Implications of the Voting Rights Act on the new Georgia law are beyond the scope
of this Note.
60 See, e.g., McDONALD, supra note 58.
61 Jeffrey McMurray, Justice Department Approves Georgia's Voter ID Law, MUSKOGEE
DAILY PHOENIX & TIMES DEMOCRAT, Aug. 29, 2005. See also, Lawsuit to be Filed over New

Voting Law in Georgia, N.Y. TIMES, Sept. 6, 2005, at A17.
62 Editorial, Block the Vote, N.Y. TIMES, May 30, 2006, at A18. One commentator noted a
possible reason for adjusting the in-person and absentee voting requirements differently: "Democrats tend to vote in person, while Republicans rely more heavily on absentee ballots." Bookman, supra note 41.
63 Patrik Jonsson, Struggle Over Voter IDs Evokes a Bitter Past, CHRISTIAN SCI. MONITOR,
May 9, 2005, at 2. See also Editorial, Georgia's 'Voter Fraud' Fraud, ST. PETERSBURG TIMES,
Sept. 24, 2005, at 14A (noting new requirement "does nothing to address absentee ballots, where
is considerable evidence of abuse").
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fundamental rights as does voting. 64 As to the arguments comparing
check cashing and voting, the requirements imposed on the check
casher are imposed by business, not government. And whereas government may more heavily regulate less essential activities such as flying, no obstacle should be placed in the path of a voter exercising a
fundamental right.
Even with passage of S.B. 84, opponents have vowed to continue
with the lawsuit because the bill "is still an undue burden on the poor,
the elderly, and many minorities."6 5 The Georgia photo ID requirement affects statewide voting rights and potentially disenfranchises
roughly 600,000 residents of voting age who do not currently have a
driver's license.6 6 Its "insignificant and superficial corrections" do not
remedy "the discriminatory and retrogressive effect of the voter ID
requirement established by H.B. 244. ''67 As one local official, who
must implement the free voter ID system, put it:
I think they're wasting the taxpayers' money. In order for me to get a
passport, I need a birth certificate. In order for me to go to work for
any agency in the state of Georgia, I must show them my Social Secur64 See, e.g., Paying to Vote?, FT. WORTH STAR TELEGRAM, Sept. 23, 2005, at B12. "All
those activities are business transactions, privileges or situations involving physical security concerns, all of which make certain restrictions more acceptable." Id. As far back as 1886, the
Supreme Court declared voting a "fundamental political right, . . . preservative of all rights."
Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). See also Carlos Campos, Legislature 2006: Voter
ID Bill Clears House, ATLANTA J.-CONST., Jan. 13, 2006, at D6 (quoting one Georgia legislator
as saying, "You don't necessarily have a constitutional right to Wal-Mart. But you do have a
constitutional right to vote.").
65 Carlos Campos & Nancy Badertscher, U.S. OKs Latest ID Voter Law, ATLANTA J.CONST., Apr. 22, 2006, at El.
66 Greg Bluestein, Speaker: Proposal Could Halt Voter ID Service, MACON TELEGRAPH,

Jan. 5, 2006, at B. A more recent report by Georgia Secretary of State Cox suggests that 676,000
registered voters in the state do not have a valid driver's license. Press Release, Cathy Cox,
Demographic Analysis Shows That Registered Voters Lacking a Driver's License or State-Issued
Georgia ID Card Are Disproportionately Elderly and Minority (June 23, 2006), available at
http://www.sos.state.ga.us/pressrel/062306.htm (last visited Oct. 18, 2006). In addition, 33.2% of
African-American voters over age sixty-five in Georgia do not have the required ID. Id. More
than 20% of all Georgia voters over the age of sixty-five are not likely to have a driver's license.
Id. See also Jim Tharpe, Photo ID Approval Brings Warning; Democrat Predicts Election 'Train
Wreck,' ATLANTA J.-CONST., June 20, 2006, at B1; Nancy Badertscher, 22 Percent of Elderly

Voters Lack ProperID; Some Believe There is No Problem, Even If Other Options are Limited,
ATLANTA J.-CONsT., June 24, 2006, at E2.

67 Press Release, ACLU, Civil Rights Groups Urge Department of Justice to Block New
Georgia Photo ID Law (Mar. 29, 2006), available at http://www.aclu.org/votingrights/er/24774prs
20060329.html (last visited Oct. 12, 2006).
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ity card. Things I can't use to vote are now the things I need to get the
materials to vote. That makes about as much sense as a dead mule
68
trying to pull a wagon.

Despite Georgia's past abuses and the possible discriminatory
effects of the bills, the Attorney General pre-cleared H.B. 244 on
August 26, 2005,69 and subsequently pre-cleared S.B. 84 on April 21,
2006.70 Despite the preclearance, "Section 5 [of the Voting Rights
Act] expressly provides that the failure of the Attorney General to
object does not bar subsequent litigation to enjoin the enforcement of
the changes."'" After preclearance and passage of both photo ID bills,
a Georgia voter without the required photo ID and several voting
rights non-profit groups filed a lawsuit to enjoin the laws'
enforcement.
II.

EQUAL PROTECTION-IF VOTING RIGHTS FOR ONE, THEN
VOTING RIGHTS FOR ALL

The Fourteenth Amendment to the Constitution provides that
"[n]o State shall make or enforce any law which shall... deny to any

person within its jurisdiction the equal protection of the laws."7 2
While the Fourteenth Amendment "does not require absolute equal68 Nancy Badertscher and Sonji Jacobs, Legislature 2006: Voter ID Costs Still Debated;
Counties Say They're Already Overworked, ATLANTA J.-CONST., Jan. 28, 2006, at El.
69 See Letter from John Tanner, Chief of U.S. Department of Justice, Civil Rights Division,
Voting Section to Georgia Attorney General Thurbert Baker and Georgia Deputy Attorney
General Dennis Dunn dated Aug. 26, 2005, in Defendant's Response in Opposition to Motion
for Preliminary Injunction, Exh. 3 available at http://moritzlaw.osu.edu/electionlaw/litigation/
documents/Exhibit3BriefinOppositiontolnjunction.pdf (last visited Oct. 13, 2006) [hereinafter
Tanner Letter 1]. Though the bill was cleared by the Attorney General, an internal Justice
Department memo revealed that four of five career Justice Department attorneys recommended
rejecting H.B. 244. Dan Eggen, Criticism of Voting Law Was Overruled; Justice Dept. Backed
Georgia Measure Despite Fears of Discrimination, WASH. POST, Nov. 17, 2005, at Al. The Justice Department memo is available at http://moritzlaw.osu.edu/electionlaw/litigation/documents/
doj.pdf (last visited Oct. 13, 2006).
70 See Letter from John Tanner, Chief of U.S. Department of Justice, Civil Rights Division,
Voting Section to Georgia Attorney General Thurbert Baker and Georgia Deputy Attorney
General Dennis Dunn dated Apr. 21, 2006, available at http://moritzlaw.osu.edu/electionlaw/litigation/documents/DOJpreclearanceletter.pdf (last visited Jan. 20, 2007) [hereinafter Tanner Letter 2].
71 See Tanner Letter 1, supra note 69; Tanner Letter 2, supra note 70.
72 U.S. CONST. amend. XIV, § 1. "That Amendment ... was passed . . . with a special
intent to protect blacks from discrimination against them." Nixon v. Herndon, 273 U.S. 536, 541
(1927).
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ity or precisely equal advantages, '73 states may not arbitrarily treat
similarly situated people differently.74

The first section of this discussion introduces the level of scrutiny
used by the Court in reviewing fundamental rights (including voting
rights) cases, and claims of equal protection violations. The second
section discusses voting rights cases, the courts' rationales, and the
decisions' implications for voting rights. The final section applies the
equal protection doctrine to the current controversy over Georgia's
photo ID requirement.
A.

Strict Scrutiny for a FundamentalRight
Though the Constitution does not expressly grant the right to

vote, the Supreme Court has made clear that the right to vote is fundamental. 75 "Whenever fundamental rights are limited, the laws will
have to promote an overriding or compelling interest of government
in order to be valid under [the Equal Protection] Clause. ' 76 Like
other fundamental rights "asserted under the Equal Protection
Clause, classifications which might invade or restrain [fundamental

rights] must be closely scrutinized and carefully confined."77 Infringe-

ment on the right to vote must be carefully scrutinized,7 8 because
73 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 24 (1973).
74 See F.S. Royster Guano Co. v. Va., 253 U.S. 412, 415 (1920) ("The 'equal protection of
the laws' required by the Fourteenth Amendment does not prevent the States from resorting to
classification for the purposes of legislation. But the classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the
object of the legislation, so that all persons similarly circumstanced shall be treated alike.").
75 See Bush v. Gore, 531 U.S. 98, 104 (2000); Harper v. Va. Bd. of Elections, 383 U.S. 663,
670 (1966); Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (holding that voting is "regarded as a
fundamental political right, because preservative of all rights").
76 JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTrrIONAL LAW 681 (7th ed. 2004).

"It is important that the judiciary not simply defer to legislative decisions in this area but,
instead, insure that voting classifications promote important societal interests and are not simply
attempts by persons in power to impair or dilute the right to vote of disfavored classes." Id. at
992. Some compelling government interests include: "necessities of prison security and discipline," Lee v. Washington, 390 U.S. 333, 334 (1968); consideration of race in college admissions,
Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 317 (1978); and "preventing corruption or the
appearance of corruption" in federal elections through restricting campaign finances, FEC v.
Nat'l Conservative Political Action Comm., 470 U.S. 480, 496 (1985).
77 Harper, 383 U.S. at 670 (citations omitted).
78 Reynolds v. Sims, 377 U.S. 533, 562 (1964). Cf. Burdick v. Takushi, 504 U.S. 428, 433
(1992) (stating "the mere fact that a State's system 'creates barriers... tending to limit the field
of candidates from which voters might choose . .. does not of itself compel close scrutiny."')
(citations omitted). When the state attempts to keep candidates off the ballot, a court must
weigh the First and Fourteenth Amendment rights of citizens against the state's compelling inter-
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denying the fundamental right to vote today has long-ranging and farreaching consequences.7 9 Once a citizen loses his say in the functioning of government, he remains at the mercy of those who retain the
power to set the agenda and make the final decisions.
The Supreme Court has held that "[s]tatutes granting the
franchise to residents on a selective basis always pose the danger of
denying some citizens any effective voice in the governmental affairs
which substantially affect their lives."80 "Strict scrutiny analysis in this

area may only require the state to demonstrate that its regulation is
narrowly tailored enough to outweigh any incidental restrictions on
the right to vote."8 1 Rights subjected to the strictest restrictions must
be narrowly drafted to meet a compelling state interest. 82
B.

Equal Protection and Voting Rights Cases
A number of state governments have attempted to set voter qual-

ifications that run afoul of the Fourteenth Amendment's protection of
equal rights.8 3 The issues of separation of voters by wealth and length
of residence in a district both eventually wound their way to the
Supreme Court. This section reviews several examples of governmental attempts to suggest a compelling state interest and the effort made
to define the narrowly tailored scope.

ests. Id. at 434. In the instant case, the fundamental right to vote, not for a specific candidate,
but to vote at all, is threatened; and the state's "compelling" interest-fraud-has not been
proven valid. Therefore, even under Burdick's less rigorous review, the Court should still strictly
scrutinize H.B. 244 and S.B. 84.
79 See, e.g., Skinner v. Okla. ex rel. Williamson, 316 U.S. 535 (1942). In Skinner, the Court
stated that marriage and procreation are "fundamental to the very existence and survival of the
race." Id. at 541. Giving the state the right to sterilize its citizens, "if exercised, may have subtle,
far-reaching and devastating effects. In evil or reckless hands it can cause races or types which
are inimical to the dominant group to wither and disappear. There is no redemption for the
individual whom the law touches. Any experiment which the State conducts is to his irreparable
injury. He is forever deprived of a basic liberty." Id. (emphasis added).
80 Kramer v. Union Free Sch. Dist., 395 U.S. 621, 626-27 (1969).
81 NOWAK & ROTUNDA, supra note 76, at 990. The Court then looks at laws that regulate
elections on a case-by-case basis. Id.
82 Burdick, 504 U.S. at 433.
83 The Supreme Court overturned states' voting laws in Texas (Carrington v. Rash, 380 U.S.
89 (1965)); Virginia (Harper v. Va. Bd. of Elections, 383 U.S. 663 (1966)); Louisiana (Cipriano v.
Houma, 395 U.S. 701 (1969)); New York (Kramer v. Union Free Sch. Dist., 395 U.S. 621 (1969));
and Tennessee (Dunn v. Blumstein, 405 U.S. 330 (1972)).
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Harper-EqualProtection Violated by Differentiation of Voters
by Wealth

A poll tax requirement violates the Equal Protection Clause and
is unconstitutional. 84 In Harper v. Va. Bd. of Elections,8 5 Virginia
imposed a $1.50 poll tax of which two-thirds was used for schools and
fifty cents was returned to the county.86 The tax, unlike a literacy test,
which may have "some relation to standards designed to promote
intelligent use of the ballot," failed to relate to voter qualifications.8 7
Focusing on the equal protection argument, the Court concluded that
a "State violates the Equal Protection Clause of the Fourteenth
Amendment whenever it makes the affluence of the voter or payment
of any fee an electoral standard."8 8 Whereas "a qualified voter is no
more nor less so because he lives in the city or on the farm,"89 the
same holds true whether the "otherwise qualified [voter] ... has $1.50
in his pocket or nothing at all, pays the fee or fails to pay it." 9 ° The
state's only interest in voting is qualifications, and "[w]ealth like race,
creed, or color, is not germane to one's ability to participate intelligently in the electoral process."91 Because the Court labeled the
state's interest "invalid," it did not determine whether the tax was
"narrowly tailored" due to its small amount/percentage.9 2
In reaching its conclusion, the Court looked to previous decisions
including those with "voter qualifications which invidiously discrimi84 Harper v. Va. Bd. of Elections, 383 U.S. 663, 663 (1966).
85 Id.
86 Id. at 664. Harper focused on equal protection rather than the Twenty-Fourth Amendment. See infra Part III for an analysis of the poll tax as conflicting with the Twenty-Fourth
Amendment.
87 Id. at 666 (citing Lassiter v. Northampton Election Bd., 360 U.S. 45, 51 (1959)). However, if a literacy test, "fair on its face, were used to discriminate against a class," it would be
ruled unconstitutional. Id. at 665-66.
88 Id. at 666. Harper overturned Breedlove v. Suttles, 302 U.S. 277, 283 (1937) (holding that
"[t]o make payment of poll taxes a prerequisite of voting is not to deny any privilege or immunity protected by the Fourteenth Amendment. Privilege of voting is not derived from the
United States, but is conferred by the State and, save as restrained by the Fifteenth and Nineteenth Amendments and other provisions of the Federal Constitution, the State may condition
suffrage as it deems appropriate.").
89 Harper, 383 U.S. at 667 (citing Reynolds v. Sims, 377 U.S. 533, 568 (1964)).
90 Id. at 668. "To introduce wealth or payment of a fee as a measure of a voter's qualifications is to introduce a capricious or irrelevant factor. The degree of the discrimination is irrelevant." Id.
91 Id.
92 Id.
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nate."9 3 The cases show that invidious discrimination includes prohibitions on voting for those in the military9 4 and denying the right to vote
based on home or occupation.95 This line of cases extended the equal
protection argument to prohibit "requirements of wealth or affluence
96
or payment of a fee."
2.

The Dunn Rule-Voter Qualifications Allowed Only if Limited
and Necessary to Protect Compelling State Interest

In Harper, while the poll tax clearly denied non-payers their
equal protection rights, it has proven more difficult for the Court to
determine whether durational residency requirements violate the
Equal Protection Clause.97 The Tennessee law analyzed in Dunn v.
Blumstein9 required that persons desiring to vote must "have been
residents of the State for a year and residents of the county for three
months."99 After moving to Tennessee on June 12, 1970, the plaintiff
attempted to register to vote on July 1 for the fall elections.)° Tennessee denied him the opportunity to register because he did not meet
the state's residency requirements."' 1
In Dunn, the Court laid out a test to determine whether a state
law violated the Equal Protection Clause. 0 2 The Court examined 1)
the character of the classification; 2) the individuals affected by the
classification; and 3) the governmental interest supporting the classification. 10 3 The Court allowed that a state may "impose voter qualifications and ... regulate access to the franchise in other ways ...[but]
'before that right can be restricted, the purpose of the restriction and
the assertedly overriding interests served by it must meet close consti93 Id. at 666. However, certain "reasonable" restrictions are allowed. See supra Part
II.B.2-3 for discussion of Dunn and Marston.
94 Harper, 383 U.S. at 667 (citing Carrington v. Rash, 380 U.S. 89 (1965)).
95 Id. at 667 (citing Gray v. Sanders, 372 U.S. 368, 380 (1963)). The Gray Court held that
Georgia could not give greater weight to the voters in a rural county as compared to voters who
resided in an urban county. Gray, 372 U.S. at 379-80. Discrimination based on the location of a
person's home violated the Equal Protection Clause. Id.
96 Id. at 667.
97 405 U.S. 330 (1972).
98 Id.
99 Id. at 331.
100 Id.
10

Id.

102

Dunn, 405 U.S. at 331.
Id. at 335.

103
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tutional scrutiny."" 4 In addition, "if a challenged statute grants the
right to vote to some citizens and denies the franchise to others, 'the
Court must determine whether the exclusions are necessary to promote a compelling state interest."' 10
The state asserted that the durational residence law promoted
two governmental interests: 1) purity of the ballot box and 2) knowledgeable voters."° The Court reviewed both of these interests as discussed below.
While the Court recognized that "prevention of .
fraud is a
legitimate and compelling government goal,"' 7 it rejected the argument that achievement of the state's professed goal required residence
requirements.' 0 8 The Court agreed that durational residence laws may
have once been needed for this purpose." 9 The utilization of voter
registration, however, served the purpose of identifying bona fide
residents and rendered obsolete the need for durational residence
laws. 110 In fact, the Court found that the "record [was] totally devoid
of any evidence that durational residence requirements [were] in fact
necessary" to properly identify voters and prevent fraud."' Since Ten104 Id. at 336. States have the constitutional directive to provide the "Times, Places and
Manner of holding Elections for Senators and Representatives." U.S. CONST. art. I, § 4, cl. 1.
However, the courts still review state election regulation weighing injury to a voter's First and
Fourteenth Amendment rights against the interests sought to be protected by the state. Burdick
v. Takushi, 504 U.S. 428, 434 (1992) (citations omitted).
105 Dunn, 405 U.S. at 337 (emphasis in original) (citations omitted).
106 See id. at 345. The Court noted that Congress, through passage of the Voting Rights
Act, found "that durational residence requirements and more restrictive registration practices do
,not bear a reasonable relationship to any compelling State interest in the conduct of presidential
elections."' Id. at 344 (citation omitted).
107 Id. at 345.
108 Id.
109 Id. at 346. The state need no longer wait any set period of time because the would-be

voter's qualifications are tested at registration. Id. Since the state relies on an oath, the wouldbe voter can also lie about when he moved to the state and the "durational residence requirement adds nothing to a simple residence requirement in the effort to stop fraud." Id.
110 Id.
111 Dunn, 405 U.S. at 346. Registering voters are required to provide their qualifications
by oath.
There is no indication in the record that Tennessee routinely goes behind the would-be
voter's oath to determine his qualifications. Since false swearing is no obstacle to one
intent on fraud, the existence of burdensome voting qualifications like durational residence requirements cannot prevent corrupt nonresidents from fraudulently registering
and voting. As long as the State relies on the oath-swearing system to establish qualifications, a durational residence requirement adds nothing to a simple residence requirement
in the effort to stop fraud. The nonresident intent on committing election fraud will as
quickly and effectively swear that he has been a resident for the requisite period of time
as he would swear that he was simply a resident. Indeed, the durational residence
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nessee maintained criminal sanctions against voter fraud, the residency requirements were superfluous.1 2 "Where a State has available
such remedial action [as criminal penalties] ...it can hardly argue that
broadly imposed political disabilities ... are needed to deal with the
evils of fraud.""' 3 Additionally, the Court found that the state's proscribed waiting period was "not the least restrictive means necessary
for preventing fraud.... "14 In other words, the act was not narrowly
tailored to meet its purported goal.
Tennessee's interest in allowing only knowledgeable voters to
vote also did not withstand the Court's scrutiny.11 5 The durational residence requirement sorted out long-term versus short-term residents,
yet did not shed light on the status of bona fide residents, those with a
real interest in the election." 6 The Court rejected the rationale that
the durational requirement assures that the "voter 'has a common
interest in all matters pertaining to [the community's] government
'"1117

Lastly, noting that "criterion of 'intelligent' voting is an elusive
one, and susceptible to abuse," the Court was not persuaded that
knowledge of local affairs was a sufficient basis for the rule.",, In
other words, the relationship between the state interest (informed
electorate) and the state residency requirement (one year, three
months) was too attenuated to meet the Constitutional requirements." 9 The Court found that the "durational residence require-

requirement becomes an effective voting obstacle only to residents who tell the truth and
have no fraudulent purposes.
Id.
112 Dunn, 405 U.S. at 353-54.
113 Id.

114 Id. at 353. See Carrington v. Rash, 380 U.S. 89, 95 (1965) (holding that blanket exclusion of servicemen from Texas voting violates equal protection because "more precise tests"
could be found to determine who was a bona fide voter).
115 Dunn, 405 U.S. at 359.
116 Id. at 354.
117 Id. See also Carrington, 380 U.S. at 94 (holding that disenfranchising "a sector of the
population because of a way they may vote is constitutionally impermissible").
118 Dunn, 405 U.S. at 356-57. If local interest and knowledge of the voters were the real
issues, Tennessee would not have allowed its broad absentee voting policies. Id. at 359.
119 "[Tjhere is simply too attenuated a relationship between the state interest in an
informed electorate and the fixed requirement that voters must have been residents in the State
for a year and the county for three months." Id. at 360.
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ments crudely exclude[d] large numbers of fully qualified people,"' 20
and overturned Tennessee's law.12 '
3.

The Marston Exception-State Regulation of Franchise
Approved: Voter Qualification Limited and Compelling
State Interest Addressed

One year after Dunn, the Court held that not all durational
requirements fail to survive constitutional scrutiny.'2 2 While Tennessee's one-year requirement was too long, Arizona's fifty-day residency
requirement was allowed.12 3 Arizona was able to show it had "valid
and sufficient interests in providing for some period of time-prior to
an election-in order to prepare adequate voter records and protect
its electoral processes from possible fraud."12' 4 The Court believed
that the registration system employed by Arizona was narrowly tailored, and that Arizona had "demonstrated that the fifty-day voter
registration cutoff (for election of state and local officials) [was] necessary to permit preparation of accurate voter lists." 125
The three member dissent did not agree with Arizona's claim and
argued for narrower fixes, including "better training of deputy registrars and of data-processing personnel in the central offices . . ." or
increasing the size of staffs at peak periods to reduce error. 126 Justice
Marshall argued that "a total bar to participation can be justified only
by administrative problems of the highest order.' 1 27 According to
Marshall, Arizona election officials raised issues that were not impassable,'1 28 especially when the Arizona registrars were able to meet the
congressionally mandated thirty-day limit for Presidential and VicePresidential elections. 2 9
120 Id. at 358.

121 Id. at 333.

The Court affirmed the lower court's decision that the law was

unconstitutional.
122 Marston v. Lewis, 410 U.S. 679, 680 (1973).
123 Id. at 680-81.
124 Id. at 680.

125 Id. at 681. The system employed by Arizona relied on volunteers which created the
possibility of error. The fifty-day cutoff helped correct error and also provided additional time
to deal with the state's fall primary system. Id. at 680-81. Justice Marshall, who drafted the per
curiam opinion in Dunn, dissented. Id. at 682-85 (Marshall, J., dissenting). Chief Justice Burger, who dissented in Dunn, did not.
126 Marston, 410 U.S. at 683 (Marshall, J., dissenting).
127 Id. at 685.
128 Id. at 684.
129 Id. at 682.
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Bush v. Gore-Consistency Counts: Compelling Interests and
Limited Regulation

In Bush v. Gore,3 ' the Supreme Court decided whether Florida's
court-ordered recount could proceed despite the varying procedures
different counties used to recount the votes. 131 A "yes" vote consisted
of a dimple in the chad t32 in some counties while others required only
that light be visible through a chad.133 Faced with these discrepancies,
the Court ruled that Florida did not have "a process with sufficient
guarantees of equal treatment."' 34 Additionally, the "use of standar1 35
dless manual recounts" also violated the Equal Protection Clause.
The Court recognized that while no citizen has a constitutional
right to vote for presidential electors, once a state has allocated the
franchise, the state "may not, by later arbitrary and disparate treatment, value one person's vote over that of another."' 3 6 The Court
stated that "the right of suffrage can be denied by a debasement or
dilution of the weight of a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.' 1 37 The Court expanded
its earlier jurisprudence to cover the novel problem of differing
38
recount procedures in a closely contested election.
Although faced with an issue of first impression, the Court used
its voting rights case precedents to reach its decision. The Court found
that the recount mechanisms designed by the Florida Supreme Court
did "not satisfy the minimum requirement for non-arbitrary treatment
of voters necessary to secure the fundamental right [to vote]."'1 39 It
130 531 U.S. 98 (2000).
131 Id. at 106-07.
132 A "chad" is "the small bit of precut paper that is attached to a punch-card ballot by
several points and punched out by a voter to cast a vote." BLACK's LAw DicTIONARY 243 (8th
ed. 2004).
133 Bush, 531 U.S. at 106-07.
134 Id.

at 107.

135 Id. at 103.
136 Id. at 104-05 (citing Harper v. Va. Bd. of Elections, 383 U.S. 663, 665 (1966)). "The
individual citizen has no federal constitutional right to vote for electors for the President of the
United States unless and until the state legislature chooses a statewide election as the means to
implement its power to appoint members of the Electoral College." Id. at 104 (citing U.S.
CONST. art. II, § 1). Each state legislature now allows their citizens to vote for the presidential
electors. Id.
137 Id. at 105 (citing Reynolds v. Sims, 377 U.S. 533, 555 (1964)).
138 In its per curiam opinion in Bush, the Court cites Harper, Reynolds, and other voting
rights cases.

139 Bush, 531 U.S. at 105.
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added that "[t]he problem inheres in the absence of specific standards
to ensure its equal application."' 4 And while time was of the
essence, 14 1 "a desire for speed [was] not a general excuse for ignoring
equal protection guarantees.
1

permissible solution.

43

' 14

Accordingly, Florida's fix was not a

The Court further found that "[w]hen a [state]

court orders a statewide remedy, there must be at least some assurance that the rudimentary requirements of equal treatment and funda-

mental fairness are satisfied." 144
C.

Court Precedents Demonstrate that Georgia's Photo ID
Requirement Is Unconstitutional
The previous cases provide a roadmap that leads to the conclu-

sion that Georgia's photo ID requirement is likely unconstitutional.
The photo ID requirement treats voters differently based on their

wealth.

Furthermore, while some differences in treatment are

allowed, Georgia has not identified a specific and compelling state

interest to protect, nor has it narrowly tailored its so-called remedy.
The law is inherently unfair to those without the required photo ID,
and other decisions strongly suggest that the bills should be struck
down.
1. Harper Disfavors Differentiation by Wealth

The photo ID requirement creates two groups: voters with the
required photo ID and voters without it. For citizens that already possess the requisite ID, Georgia's new photo ID requirement does not
create an additional burden. 4 5 But those citizens without the ID will
be burdened with having to secure the photo ID before election
140 Id. at 106.
141 3 U.S.C. § 5 requires that states make final electoral decisions no later than six days
prior to the meeting of electors. To meet the deadline, the count was to be completed by
December 12-the same date the Court issued its opinion. Bush, 531 U.S. at 110. Any further
extensions of the counting deadline would have moved Florida beyond the protection of the safe
harbor.
142 Bush, 531 U.S. at 108.
143 Id. at 110.
144 Id. at 109.
145 Citizens with the requisite photo ID will be able to vote as they have in the past. Inperson voters will simply show their ID at the polling station and be given a ballot. GA. CODE
ANN. § 21-2-417 (2006). The law provides no exemption for those voters who for religious
reasons cannot have their picture taken or need their face covered. These voters would also
suffer unequal treatment should the law be enforced. The photo ID requirements do not constitute a poll tax for those already in possession of a photo ID. These voters have not paid a "tax"
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day.'4 6 H.B. 244 did not explicitly charge a fee for a voter to cast a
vote. S.B. 84 goes even further in an attempt to pass constitutional
muster and creates a new code section which states that the new voter
ID should be issued free of charge. t47 However, the photo ID requirement increases the cost of voting, as measured in the time required to
obtain the photo ID and the monetary expense and time required to
obtain the necessary background documents needed to obtain a photo
ID in the first place. Additional time may be required should someone without photo ID attempt to vote and then have to return to a
county office after voting by provisional ballot. While the recently
enacted procedures allow additional time to gather the proper photo
ID, those without photo ID receive no benefit and are still required to
pay a tax in time in order to vote. Despite S.B. 84's attempts to
achieve neutrality, the right to vote in Georgia under the current system will still be influenced by wealth-exactly what Harper forbade.1 48
Even with H.B. 244's proposed safeguards, the bill would not
have passed the constitutional bar established in Harper.149 To be
sure, H.B. 244 would not have forced people who desire to vote but
have no photo ID, to pay for the necessary state-issued photo ID' 50
A prospective voter could have simply sworn under oath that he was
indigent and obtained a free voter ID.15 ' However, this safeguard did
not go far enough and would have caused more problems than it purported to solve.
For example, the provision dictating the distribution of free voter
IDs uses the term "indigent" without defining it.'5 2 Leaving this word
to vote. They have, for example, incurred costs to possess a driver's license (to drive on the
state's roads) or a passport (to travel internationally).
146 See supra Part I and infra Part III.
147 GA. CODE ANN. § 21-2-417.1 (2006).
148 See infra Part III for a more in-depth analysis related to the costs of voting and the poll
tax argument.
149 See supra Part II.B.1.
150 GA. CODE ANN. § 40-5-103 (2005), amended by S.B. 84.
151 Id.

152 Georgia does not define "indigent" for the purposes of free photo IDs. For other definitions of "indigent" see GA. CODE ANN. § 15-11-6 (2006) (under "Right To Counsel," the Code
defines "indigent" as "one who at the time of requesting counsel is unable without undue financial hardship to provide for full payment of legal counsel and all other necessary expenses for
representation"); see also GA. CODE ANN. § 31-8-2 (2006) (under "Care and Protection of Indigent and Elderly Patients," an indigent person is defined as "any resident who is ill or injured
and who from his own resources or from the resources of those upon whom he is legally dependent is financially unable to meet the full cost of hospital care as prescribed or ordered by a
physician"). Id.
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undefined immediately raises concerns. Does an elderly woman with
twenty-five dollars in her pocket, which she needs for medicine or
food, risk violating the oath if she swears she is indigent? In its efforts
to combat fraud, Georgia would have forced people to choose
between lying about their economic status and foregoing the fundamental right to vote. 53 This problem made the H.B. 244 constitutionally untenable.
Unfortunately, S.B. 84 does not adequately correct this issue.
While voters no longer have to swear to being indigent, they are still
required to present information to obtain the voter ID that differentiates them from voters who possess one of the acceptable IDs. S.B. 84
requires the voter to return to the government office, present documentation, and, in essence, re-register to vote. In addition, instead of
swearing indigence, the voter now has to produce several pieces of
documentation, many of which require funds to procure. What was
once- "free" (though possibly an inducement to lie) is now a
mandatory requirement that all voters will not be treated similarly.
Both bills clearly affect the voting rights of citizens of Georgia.
Therefore, Georgia will need to show that the interests it seeks to protect are compelling and that the law is narrowly tailored to meet those
interests. As in Dunn and Marston, the Supreme Court should
examine the Georgia law under strict scrutiny review. 154 Based on the
Court's test expressed in Dunn, Georgia needs to establish that fraud
exists (compelling state interest) and show how the new photo ID
requirement combats the problem (narrowly tailored). S.B. 84's
updates fail to address either of these issues.
2.

Marston Exception Not Met-S.B. 84 Is Not Narrowly Tailored

The Supreme Court has recognized that combating fraud is a
compelling state interest.155 However, Georgia has not produced any
153 See Common Cause/Ga. v. Billups, 406 F. Supp. 2d 1326, 1364 n.5 (N.D. Ga. 2005)
(elaborating on the irony of combating one type of fraud with another). In addition, as Dunn
pointed out, any new required qualification based on oath-swearing "adds nothing" because
voters intent on lying to vote will still lie and the fraud will not be prevented. See supra note
113.
154 See Dunn v. Blumstein, 405 U.S. 330, 342 (1972); Marston v. Lewis, 410 U.S. 679, 680
(1973). Although the Marston Court did not use the phrase "strict scrutiny" or "close review" in
its opinion, it relied on the same level of scrutiny because it cites the then year-old Dunn.
155 Dunn, 405 U.S. at 345.
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evidence that fraud is a problem with in-person voting.t5 6 Georgia's
Secretary of State, the official in charge of supervising Georgia's elections, has not found any recent instances of in-person voter fraud.157
Instead, she specially cited the one type of voting where fraud may be
more prevalent, a type not addressed by the new photo ID requirement: absentee voting.5 8 Therefore, Georgia's first hurdle-to establish a compelling state interest-has not been overcome. If in-person
voter fraud is the greater problem, Georgia should provide some support for this proposition. 5 9 If fraud is the real problem, one wonders
why Georgia did not address it where it is more prevalent-absentee
balloting. 6 ° Since Georgia cannot meet the compelling state interest
prong, it will not be able to use the Marston exception that it has a
valid interest in requiring photo ID to prevent fraud.
Even assuming the photo ID bills' new requirements do address a
clear problem, they are not closely enough related to the problem the
law purports to solve. Similar to Dunn, the Georgia experience provides little to no evidence to support the conclusion that the new
Should the
photo ID requirement will help alleviate voter fraud.'
court consider Georgia's claims again, Georgia will need to explain
why it tightened restrictions in a secure area (in-person voting) and
relaxed requirements in an area more ripe for abuse (absentee voting). By allowing less stringent rules for absentee voting, Georgia
weakens its own case. If fraud prevention were really the goal, Georgia's photo ID requirement would have also been applied to absentee
156 See Oregon v. Mitchell, 400 U.S. 112, 238 (1970) (Brennan, White, and Marshall, JJ.,
concurring in the judgment) (arguing that "governmental action may withstand constitutional
scrutiny only upon a clear showing that the burden imposed is necessary to protect a compelling
and substantial governmental interest") (emphasis added). See Common CauselGa., 406 F.
Supp. 2d at 1345, 1366, 1376 (discussing Georgia's inability to present evidence of fraud).
157 Cox Letter to Governor, supra note 49.
158 Id.
159 Support could include statistical proof of the large numbers of in-person voter fraud.
Georgia must show more than the currently offered anecdotes. Election officials observing the
2006 elections in Georgia (with no photo ID requirement in place) noted that no problems rose
to the level of fraud or political chicanery. Carlos Campos, Georgia2006: Georgia Election Free
of Fraud, Not Problems; Watchdog Group, Parties Say Most Glitches Resolved, ATLANTA J.CONST., Nov. 10, 2006, at El0. See also supra note 39 and accompanying text.
160 As opponents of the measure argue, the answer lies in the fact that photo ID proponents are Republican, and Republicans are more likely to vote via absentee ballot than Democrats. See Bookman, supra note 41. "Election officials have testified that in-person voting fraud
is far less prevalent than absentee ballot fraud." Carlos Campos, Legislature 2007: GOP's
Staton Pursues Voter ID Issue, ATLANTA J.-CoNsT., Jan. 12, 2007, at D4.

161 Cox Letter to Governor, supra note 49, at 2-3.
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voters who register by mail. In addition, like Tennessee in Dunn,
Georgia already maintains criminal sanctions against voter fraud,
which, if enforced properly, are less restrictive and more constitutionally sound than the over-expansive photo ID requirement.'6 2
3.

Bush's Rudimentary Requirements Not Satisfied

One of the most recent and well-known voting rights cases also
sheds light on how the Court should rule. Although the Bush Court

attempted to limit the impact of its ruling to the facts before it,163 its
reasoning provides insight into the Georgia photo ID controversy. In
the same manner that Bush expanded Harper and Reynolds to cover
the new situation of properly defining a recount, these cases and Bush

expose why Georgia's photo ID requirement is unconstitutional. The
Bush Court noted that both parties agreed on the basic principles
expounded in Harper and Reynolds: one person's vote may not be
given more value than another, 164 and suffrage may not be denied
through dilution of the citizen's vote.1 65 The Court then had to decide
whether the Florida Supreme Court's decision was "consistent with its
obligation to avoid arbitrary and disparate treatment of the members
166
of its electorate.'

As noted above, the Court in Bush was concerned that "rudimentary requirements of equal treatment and fundamental fairness are
162 See, e.g., Ga. Code Ann. § 21-2-220(e) (2006) ("If an applicant submits false information [when registering to vote], the board of registrars shall reject the application and shall refer
the application to the district attorney of the county for criminal prosecution."). See also GA.
CODE ANN. § 21-2-562 (classifying acts of "fraudulent entries; unlawful alteration or destruction
of entries; unlawful removal of documents; neglect or refusal to deliver documents" as misdemeanors); § 21-2-579 (classifying certain fraudulent voter acts at the polls as misdemeanors);
§ 21-2-587 (stating that certain acts of fraud committed by poll officers are felonies); § 21-2-590
(classifying certain fraudulent acts of poll officers as misdemeanors); § 21-2-603 (making conspiracy to commit election fraud a misdemeanor). Cf. Crawford v. Marion County Election Bd., 472
F.3d 949, 953 (7th Cir. 2007) ("But the absence of prosecutions is explained by the endemic
underenforcement of minor criminal laws (minor as they appear to the public and prosecutors, at
all events) and by the extreme difficulty of apprehending a voter impersonator.").
163 Bush v. Gore, 531 U.S. 98, 109 (2000) ("Our consideration is limited to the present
circumstances, for the problem of equal protection in election processes generally presents many
complexities.").
164 Id. at 104-05 (citing Harper v. Va. Bd. of Elections, 383 U.S. 663, 665 (1966)) ("[T]he
state may not ... value one person's vote over that of another.").
165 Id. at 105 (citing Reynolds v. Sims, 377 U.S. 533, 555 (1964) ("There is no difference
between the two sides of the present controversy on these basic propositions.").
166 Bush, 531 U.S. at 105.
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satisfied." '6 7 Similar to Florida's system of recounting presidential
votes, Georgia's ID requirement fails on both counts. Citizens are not
treated equally under the new law because it creates separate groups:
those with photo ID (allowed to vote) and those without photo ID
(not allowed to vote). Of course, Georgia, like all states, also distinguishes citizens between those who are registered to vote and those
who are not registered. Though politically-neutral regulations are
permitted,'168 requiring a photo ID as a prerequisite to voting is not
politically neutral as it places a heavier burden on poorer, minority
citizens than the wealthy majority. Recent studies conclude that as
many as 600,000 Georgians who were once eligible to vote may be
excluded by the photo ID requirement. 169 Persons without photo ID
are further subjected to unequal treatment by being forced to pay
money they may not be able to afford to obtain the required docu170
mentation or in certain cases they may not be able to vote at all.
In the Georgia legislature's attempt to address the perceived
problem of fraud, it instead establishes obstacles to the exercise of a
fundamental right.1 7 ' In some cases, the obstacles may be insurmountable,' 72 thereby unfairly eliminating that person's vote and possibly
diluting an entire group's (i.e., indigent Georgians') voting preference.
Bush held that recount procedures must be equal and fair so that one
person's vote is not weighted more heavily than another's-in other
words, that each person's vote counts the same. 173 Should the district
court find S.B. 84 constitutional, the voter will not even have the
opportunity to have his vote diluted-the voter will not have the
opportunity to cast his vote in the first place.

Id. at 109.
168 "[Plolitically neutral regulations that have the effect of channeling expressive activity at
the polls" are reasonable when they require voters "to act in a timely fashion if they wish to
express their views in the voting booth." Burdick v. Takushi, 504 U.S. 428, 438 (1992).
169 See supra note 66 and accompanying text.
170 See infra Part III.
171 See infra Part III.B.
172 A citizen may not have a birth certificate or the time to stand in line to gather the
necessary papers. Standing in line to vote on Election Day like everyone is one thing, but it is
another to require that person to spend additional hours (and lost wages) to collect the required
documents.
173 Bush, 531 U.S. at 107.
167

CIVIL RIGHTS LAW JOURNAL

III.

[Vol. 17:1

THE TWENTY-FOURTH AMENDMENT-A POLL TAX BY ANY
OTHER NAME ...

Georgia's photo ID requirement should be struck down as a
resumption of the unconstitutional poll tax. The Twenty-Fourth
Amendment to the Constitution states:
The right of citizens of the United States to vote in any primary or
other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress,
shall not be denied or abridged by the United States or any State by
174
reason of failure to pay any poll tax or other tax.
Many poll taxes were designed to discriminate against African-American voters and deny them suffrage. 175 The following sections discuss
early poll tax cases, analogize them to Georgia's new law, and conclude that the district court incorrectly ruled that S.B. 84 does not
constitute a poll tax.
A.

Early Poll Tax Cases

In one of the first cases decided after the Twenty-Fourth Amend17 6
ment's adoption, Harman v. Forssenius,
the Supreme Court ruled
unconstitutional a Virginia law that required a prospective voter in
federal elections to "either pay a poll tax" or file a "certificate of residence.' '177 The certificate option described in the Virginia law 178 created a "real obstacle to voting" for citizens who are determined to
174 U.S. CONST. amend. XXIV, § 1. The Twenty-Fourth Amendment was proposed by the
Eighty-Seventh Congress to the states in August 1962 and not ratified until early 1964.
175 Harman v. Forssenius, 380 U.S. 528, 543 (1965) (quoting a member of the Virginia Constitutional Convention in 1902 who stated: "Discrimination! Why, that is precisely what we propose; that, exactly, is what this Convention was elected for-to discriminate to the very
extremity of permissible action under the limitations of the Federal Constitution, with a view to
the elimination of every negro voter who can be gotten rid of, legally, without materially impairing the numerical strength of the white electorate.") (citations omitted). It should be noted that
similar sentiments have not been echoed by the authors and supporters of Georgia's new laws.
176 380 U.S. 528.

177 Id. at 529. Harper,discussed in Part ll.B. supra,found the poll tax requirement to vote
in a state election unconstitutional under the Equal Protection Clause of the Fourteenth Amendment. Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 (1966). Virginia had changed its federal
election voting requirement rules immediately prior to the passage of the Twenty-Fourth
Amendment by providing the "certificate" option in lieu of paying the poll tax. Harman, 380
U.S. at 531. Virginia did not change the poll tax requirement for voting in state elections. Id.
178 VA. CODE ANN. § 24-17.2 (Supp. 1964), invalidated by Harman v. Forssenius, 380 U.S.
528 (1965).

20061

No

PHOTO NECESSARY

exempt themselves from the unconstitutional poll tax. t7 9 The Harman
Court found that "it would seem that the voter could either obtain the
certificate of residence from local election officials or prepare person8°
ally 'a certificate in form substantially' as set forth in the statute."'
The practice required filing in person with a government official, "a
The Court further held that "constitucumbersome procedure."''
be
justified by some remote administranot
may
tional deprivations
'8
2
tive benefit to the State."'
In 1964, a Mississippi voter challenged Mississippi's requirement
to produce a poll tax receipt to vote in federal elections in Gray v.
Johnson.83 If a voter did not pay his poll tax, the voter could claim an
exemption and still receive a receipt to use for voter identification
purposes.' 84 Proponents of the law argued that the "information contained on the poll tax receipts issued [in Mississippi] giving the age,
sex, place of residence and election precinct is vital to the commissioners of election in revising the poll books ...."185
Though a poll tax was not required, the Gray plaintiffs won
because the district court found that the law's "onerous requirements
are occasioned solely by reason of the failure of the registered voter to
pay his poll tax."' 8 6 The "onerous requirements" included obtaining
two poll tax receipts for the two years prior to the election by February 2 from the "sheriff who is not an election official or the custodian
of registration records or data."' 8 7 The district court held that "[n]o
state is thus permitted to circumscribe or burden or impair or impede
the right of a voter to the free and effective exercise and enjoyment of
his franchise in any election for a Federal official 'by reason of failure
to pay any poll tax,' as the [Twenty-Fourth] [A]mendment expressly
provides."' 8 8
179 Harman, 380 U.S. at 541.
180 Id.
181 Id.
182 Id. at 542 (citations omitted). Indeed, a "total bar to participation can be justified only

by administrative problems of the highest order." See Justice Marshall's dissent in Marston,
supra notes 126-29 and accompanying text.
183 Gray v. Johnson, 234 F. Supp. 743 (S.D. Miss. 1964).
184 Id. at 746.
185 Id. (citing Miss. S.B. 1783 (1964)).
186 Id. at 746.
187 Id.
188 Id.(citing U.S. CONST. amend. XXIV, § 1). See also United States v. Texas, 252 F.
Supp. 234, 255 (W.D. Tex. 1966) (overturning Texas's poll tax not on Equal Protection grounds,
but because it "infringes on the concept of liberty as protected by the Due Process Clause").
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H.B. 244 & S.B. 84 Are UnconstitutionalPoll Taxes

Because Georgia charges money to issue even the most basic government-issued photo ID required under the new law, it is in essence
charging voters to vote. Even though the state provides eligible, indigent voters free voter IDs, the vagueness of the statute as written
under H.B. 244189 may create confusion as to whether or not an individual will be prosecuted for swearing under oath that they are too
poor to pay for a photo ID. Under the threat that they may be punished for lying about their economic status, Georgia's poorer voters
may decide to pay the fee, thus allowing Georgia to administer its
unconstitutional poll tax. It is interesting to note that in the same year
that Georgia offered to provide "free" voter IDs to indigent voters, it
raised the price of its IDs from $10.00 to $20.00 for a five-year card
and $35.00 for a ten-year card. 19°
Not only did H.B. 244 charge a fee to vote, it also established
cumbersome procedures for Georgia's voters similar to those struck
down in Harman and Gray.191 While S.B. 84 removed the actual voter
ID fee, it did nothing to alleviate the additional measures that a voter
must undertake before voting. Prior to the new law, voters could
show a number of IDs that would allow them access to the polls,
including documents they regularly received in the mail, such as a utility bill.1 92 Under the system created by S.B. 84, the easiest form of
acceptable photo ID to acquire is a Georgia driver's license or voter
ID.
Even though the primary purpose of the Texas poll tax was to disenfranchise African-Americans, "the evidence does not establish that the poll tax in Texas discriminates against Negroes in
violation of the Fifteenth Amendment or the Equal Protection Clause." Id. at 245. More
recently, the Eleventh Circuit found that a law that requires a convicted felon who completed his
sentence to appear before a hearing board to restore his voting rights does not constitute an
invalid poll tax. Johnson v. Governor of Fla., 405 F.3d 1214, 1217 (11th Cir. 2005). The court
added that it was not addressing "whether conditioning an application for clemency on paying
restitution would be an invalid poll tax." Id. It found no other violations on Equal Protection
grounds or under the Voting Rights Act. Id. at 1217, 1234.
189 GA. CODE ANN. § 40-5-103(d) (2005) provided no definition of "indigent." S.B. 84's
new subsection (d) is clearer and does not authorize the Department of Driver Services to collect funds for an ID if the person swears they need it for voting purposes, they do not have
another required form of ID, and they produce evidence that they are registered to vote in
Georgia. GA. CODE ANN. § 40-5-103(d) (2006).
190 See Ga. H.B. 501, 2005 Leg., Reg. Sess. (2005) (amending GA. CODE ANN. § 40-5103(a) (2000)). This cost is no longer an issue for voters seeking a photo ID to vote. GA. CODE
ANN. § 40-5-103(d) (2006).
191 See supra Part III.A.
192 See Ga. H.B. 244 (2005), which deletes the utility bill option.
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Obtaining one of the required IDs remains no easy task. The
steps that voters without the required photo ID must undertake to
obtain a voter ID resemble the procedures of 1964 Mississippi law that
Gray ruled unconstitutional.1 93 Each county registrar office provides
one location within the county to distribute voter ID cards to those
who need them. 9 4 In an attempt to alleviate the burden on its citizens
with less ability to travel, Georgia has also introduced one bus to serve
as a mobile voter ID center for the entire state. 195 If a prospective
voter is fortunate enough to visit the bus or is able to get to a county
registrar's office, the first time applicant must still produce original or
certified copies of a birth certificate, certificate of birth registration,
certified copy of court records (i.e., name change), certified naturalization records, immigration ID card, or valid passport.1 96 Presumably,
a citizen lacking a photo ID may not possess any of these items as
well, although they may possess a utility bill or one of the other nonphoto ID documents that were allowed prior to S.B. 84.
If the prospective voter lacks one of the required documents to
obtain a photo ID, they have a big problem. First, no waiver provision
exists for indigent Georgians who need to obtain a birth certificate
from the vital records office. 197 Also, the vital records office requires
the citizen to provide "a photocopy of your valid photo ID, such as:
driver's license, state issued ID card, or employer issued photo ID."' 9s
In essence, Georgia requires a voter without photo ID to present
photo ID in order to obtain the necessary documents to obtain photo
ID-a Catch-22 that is clearly a cumbersome, if not impossible,
procedure.
193 See supra Part III.A.
194 GA. CODE ANN. § 21-2-417.1(a) (2006). This section attempts to address one of the
problems of H.B. 244. Under that regime, a voter could obtain his photo ID at the Department
of Driver Services. Of Georgia's 159 counties, only fifty-six have a Department of Driver Services (DDS) office, and the city of Atlanta has none. See Cox Letter to Governor, supra note 49.
Despite the easier access, those Georgians without birth certificates or other ID will continue to
face hurdles that those persons with ID do not.
195 For a sample bus schedule meant to serve the entire state and possibly 600,000 eligible
voters, see http://www.dds.ga.gov/drivers/glowbus.aspx (last visited Oct. 20, 2006). The bus,
which can process up to 200 IDs daily, has visited fifty-four counties since September 2005 and
dispersed 502 IDs as of January 5, 2006. Bluestein, supra note 66.
196 See Complaint, supra note 7, Exh. C, available at http://moritzlaw.osu.edu/electionlaw/
docs/CommonCause/complaintC.pdf (last visited Oct. 20, 2006).
197 Id.
198 Id.
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Though a state photo ID, or even voter ID, is "easier" to obtain
than an ID card from a U.S. or Georgia government employer (which
requires employment with a federal or state agency) or a passport
(which costs $97.00),199 they still require a "cumbersome" procedure
similar to the type held unconstitutional in Harman and Gray.2 "° The
processes, neither of which requires the payment of any direct poll
tax, require the voter to visit a number of non-election related government offices prior to an election in order to be eligible to vote.2 °1
Today's system and those invalidated in Harman and Gray pose significant obstacles for voters who simply wish to exercise their fundamental right to vote.
CONCLUSION

Georgia's new laws requiring in-person voters to present a photo
ID should be found unconstitutional. The laws violate the equal protection rights of voters who do not possess a photo ID. Though Georgia claims to have implemented the new rule requiring photo IDs to
combat voter fraud, the law is both under-inclusive and unnecessary.
There is no clear evidence that pervasive fraud exists with in-person
voting. Absentee balloting-the area where fraud may be problemis exempted by the new rule. In addition, if fraud were a problem,
alternative means exist to combat the issue in less restrictive ways
than either H.B. 244 or S.B. 84.202
Georgia's new rule also imposes a new poll tax on Georgia's voters. Before entering a voting booth, Georgians will have to pay some
kind of fee for the "ticket" that will grant them entrance. A driver's
license-the most common "ticket"-will have to be renewed every
few elections, similar to the poll taxes of the past. The Twenty-Fourth
Amendment and subsequent Supreme Court interpretations clearly
prohibit this type of requirement. The Georgia legislature will need to
go back to the drawing board if it wants to properly adjust its voting
rights laws to combat the fraud it wishes to eliminate.
199 http://travel.state.gov/passport/get/fees/fees_837.html (last visited Nov. 19, 2006).
200 See supra Part III.A.
201 See supra Part III.A and GA. CODE ANN. § 21-2-417 (2006). The passage of S.B. 84
does nothing to change the preceding analysis. After S.B. 84, voters will still have to meet with
non-election related government officials.
202 Technology, enforcement, election day registration, and absentee ballot security are
only some possibilities. See http://www.reformelections.org (follow "Questions and Answers
about Election Reform" hyperlink; then follow "Election Fraud" hyperlink) (last visited Oct. 20,
2006).

