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INTRODUCTION

In August 2005, the Supreme Court of California became the first
court of last resort to provide lesbian co-parents1 with the same parental rights afforded to their heterosexual counterparts-heterosexual
males who actively participate in the upbringing of their girlfriends'
children but are not the children's biological father ("heterosexual coparent(s)"). In Elisa B. v. Superior Court, the California Supreme
Court held that under state parentage law, a lesbian co-parent who
financially and emotionally supported children born to her lesbian
partner and who held herself out as the children's natural mother was
obligated to pay child support even after the parties' romantic relationship ended.2
Though Elisa B. will have a profound effect on the increasing
number of homosexual families in California' and represents an
* J.D. Candidate 2007, George Mason University School of Law. I would like to thank my
parents and my brother; I don't know what I'd do without their love and support. I'd also like to
extend my appreciation to Christopher Caple, who patiently and ably mentored me throughout
the writing process. Finally, I'd like to thank Andrea for her endless encouragement and
inspiration.
I For the purpose of this Note, the term "lesbian co-parent" shall be defined as a "nonbiological or nonadoptive mother who is the committed, lesbian partner of a child's biological parent, who has fully participated in the decision to create a family, and who has functioned as a
parent to the child." Melanie B. Jacobs, Micah Has One Mommy and One Legal Stranger:
Adjudicating Maternity for Nonbiological Lesbian Coparents, 50 BuFF. L. REV. 341, 342 n.4
(2002).
2 Elisa B. v. Superior Court, 117 P.3d 660, 667-68 (Cal. 2005). The same day the California
Supreme Court decided Elisa B., it issued two other decisions concerning the parental rights of
lesbian co-parents. In K.M. v. E.G., 117 P.3d 673 (Cal. 2005), the court held that a lesbian who
donated an ovum that was artificially inseminated within her partner was entitled to maternity
rights because the parties intended the child to be raised in their joint home. In Kristine H. v.
Lisa R., the court held that a child's birth mother could not void a judgment she stipulated to
with her lesbian partner providing that both women were the child's natural mother. 117 P.3d
690 (Cal. 2005).
3 According to one recent study, there are between six and ten million same-sex parents in
the United States and an estimated six to fourteen million children being parented by same-sex
parents. See Richard Tate, The Battle to be a Parent, ADVOC., Jan. 30, 2001, at 35. And accord-
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important step towards an era of equal treatment under the law for
homosexuals, the importance of the case lies in court's decision to
focus its analysis less on homosexual parents' rights and more on the
children's well-being. Despite the rhetoric that denounced this decision as an affront to family values,4 the court promoted parental
accountability by ruling that, regardless of sexual orientation, every
person who chooses to bring a child into the world has a corresponding legal obligation to care and provide for that child. Additionally,
the court's ruling increased the likelihood that children born into
same-sex families receive the benefits-both financial and emotional-of growing up in a two-parent family.
This Note first argues that because lesbian co-parents are no less
"interested" in their partners' children's welfare than heterosexual coparents, the California Supreme Court rightfully provides lesbian coparents with standing to initiate a parentage suit. Second, this Note
argues that to further the interest of parental accountability and to
protect the best interests of the children involved in these unfortunate
disputes, courts must declare lesbian co-parents who satisfy the provisions of the Uniform Parentage Act ("UPA") to be natural parents
under the law. Finally, this Note argues that depending on the strictness of the court's application of the rational basis test, the outcome in
Elisa B. may be required by the Fourteenth Amendment.
Part I of this Note outlines the basic provisions of California's
parentage statute and reviews the principal cases comprising the
state's co-parentage jurisprudence. Part II explores the facts of Elisa
B. and the analysis the court employed to reach its decision. Finally,
Part III discusses the issue of standing for lesbian co-parents postElisa B., and evaluates the court's decision to define the parental
ing to the 2000 census, there are approximately 90,000 homosexual couples raising children in
California alone. Olga V. Kotlyarevskaya & Sara B. Poster, Separation Anxiety Among California Courts: Addressing the Confusion over Same-Sex Partners' ParentageClaims, 10 U.C. DAVIS
J.Juv. L. & POL'Y 153, 206 (2006).
4 See Amanda Paulson & Daniel B. Wood, California Case Affirms Gay Parenting,CHRISTIAN SCIENCE MONITOR, Aug. 25, 2005, http://www.csmonitor.com2005/0825/p02s02-ussc.html
(" 'This blows apart the definition of family more than ever,' says Randy Thomasson, president
of the Campaign for Children and Families in California. 'It's about the courts pushing social
engineering on the unsuspecting public."'); see also Bob Egelko, Court grants equal rights to
same-sex parents: Breaking up partnershipsdoesn't end parentalobligations,SAN FRAN.CHRON.,
Aug. 23, 2005, at Al, available at http://sfgate.comcgi-bin/article.cgi?file=/c/a/2005/08/23/
MNG66EBQ611.DTL (" 'By saying that children can have two moms, the court has undermined
the family' and has 'underscored the importance of amending California's Constitution to preserve marriage as one man and one woman,' said attorney Mathew Staver of Liberty Counsel.").
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rights of lesbian co-parents to mirror those of heterosexual co-parents
in light of Lawrence v. Texas.5
I.

BACKGROUND

In 1975, the California State Legislature adopted the UPA, 6 a system of parentage presumptions that seeks to eliminate the legal distinctions between legitimate and illegitimate children.7 In practice,
the UPA ensures that all children receive the same benefits from the
state, regardless of their parents' marital status.8 This Part reviews the
basic provisions of the UPA and summarizes how California courts
have applied those provisions to create a comprehensive parentage
system. In addition, this Part discusses the principal cases of California's co-parentage jurisprudence to provide the necessary background
for understanding the Elisa B. decision. Finally, to preface the Lawrence v. Texas discussion, this Part provides a brief overview of the
primary gay rights cases decided by the United States Supreme Court.
A.

The Uniform ParentageAct

The UPA creates two categories of parents: natural parents and
adoptive parents.9 The use of the word "natural," as opposed to "biological," illustrates the UPA's doctrine that parentage is more than a
determination of genetic consanguinity. 10 Rather, the determination
of parentage under the UPA is a "mixture of a search for genetic truth
and the implementation of the strong public policies favoring marriage and family stability.""
5 539 U.S. 558 (2003).
6 CAL. FAM. CODE §§ 7600-7750 (West 2004). The full text of the UPA may be found at 9B
U.L.A. 296 (2001).
7 Under California law, a legitimate child is one born into a marriage, while an illegitimate
child is one born to unmarried parents. Johnson v. Calvert, 851 P.2d 776, 779 (Cal. 1993).
8 CAL. FAM. CODE § 7602 (West 2004) ("The parent and child relationship extends equally
to every child and to every parent, regardless of the marital status of the parents.").
9 CAL. FAM. CODE § 7601 (West 2004) ("'Parent and child relationship' as used in this part
means the legal relationship existing between a child and the child's natural or adoptive
parents.").
10 Jacobs, supra note 1, at 370.
11 In re Karen C., 124 Cal. Rptr. 2d 677, 680 (Cal. Ct. App. 2002). See also In re Kiana A.,
113 Cal. Rptr. 2d 669, 678 (Cal. Ct. App. 2001) ("[Bliological paternity by a competing presumptive father does not necessarily defeat a nonbiological father's presumption of paternity. ...
Thus, although the results of genetic testing constitute clear and convincing evidence, it does not
follow that such evidence will rebut the presumption in every case. Rather, the statute seeks to
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The UPA includes only one provision that explicitly governs the
establishment of a mother and child relationship.12 California Family
Code § 7610 provides that "between a child and the natural mother, [a
parent-child relationship] may be established by proof of her having
given birth to the child or under [the remaining provisions of UPA]."13
However, the UPA also includes a general provision that states
where practicable, the UPA's provisions governing the establishment
14
of paternity may also be applied to determine maternity.

California Family Code § 7611 sets forth a list of rebuttable presumptions intended to ensure marital stability and the legitimacy of

children.15 While most of the § 7611 presumptions are conditioned
upon the person seeking parentage either marrying or attempting to
marry the child's mother, 6 § 7611(d) states that a person who

"receives the child into his home and openly holds out the child as his
natural child" is presumed to be the child's natural parent. 17 In In re
Karen C., the California Court of Appeal confirmed that the pre-

sumption set forth in § 7611(d) applied to women.18
Pursuant to § 7630(b), any "interested party" has standing to
bring an action to determine the existence of a parent-child relation-

ship under 7611(d). 19 Section 7612 explains the means by which a
protect presumptions of paternity, once they have arisen, from being set aside except upon clear
and convincing evidence and only in an appropriate case.").
12 Few statutes directly address the determination of maternity, primarily because the traditional "giving birth test" has traditionally been very reliable. Anthony Miller, Baseline, Brightline, Best Interests: A PragmaticApproach for California to Provide Certainty in Determining
Parentage,34 McGEORGE L. REv. 637, 658 (2003). However, with the rise of assisted reproductive technology, the giving birth test is no longer sufficient. Id. at 658-59.
13 CAL. FAM. CODE

§ 7610(a) (West 2004).

14 CAL. FAM. CODE §

7650(a) (West 2004).

15 CAL. FAM. CODE § 7611 (West 2004).
16 CAL. FAM. CODE § 7611(a)-(c).

17 CAL. FAM. CODE § 7611(d). In determining whether the terms of § 7611(d) have been
met, courts have looked to the following factors: 1) whether the man participated in the child's
prenatal care, 2) whether he financially supported the pregnancy relative to his means, 3)
whether he promptly took action to assume legal custody of the child, 4) whether his name is on
the child's birth certificate, 5) whether there is unequivocal evidence that he acknowledged the
child, 6) whether he recognized the child to a significant number of people, 7) whether he provided financial and emotional support for the child after it no longer lived with him, and 8)
whether his care was merely incidental. In re T.R., 34 Cal. Rptr. 3d 215, 219-20 (Cal. Ct. App.
2005) (citing Adoption of Kelsey S., 823 P.2d 1216, 1236-37 (Cal. 1992); In re Sarah C., 11 Cal.
Rptr. 2d 414, 418 (Cal. Ct. App. 1992); In re Elijah V., 25 Cal. Rptr. 3d 774, 778 (Cal. Ct. App.
2005)).
18 In re Karen C., 124 Cal. Rptr. 2d 677, 684 (Cal. Ct. App. 2002).
19 CAL. FAM. CODE § 7630(b) (West 2004).
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UPA presumption may be rebutted. Specifically, a § 7611 presumption 1) is rebutted by a judgment establishing the paternity of another
man, 20 and 2) "may be rebutted in an appropriate action only by clear
and convincing evidence. 21 In In re Nicholas H.,22 the California
Supreme Court posited in dicta that "appropriate action" likely
referred to "an action in which another candidate is vying for parental
rights and seeks to rebut a § 7611(d) presumption in order to perfect
his claim, or in which a court decides that the legal rights and obliga23
tions of parenthood should devolve upon an unwilling candidate.
Subsequent opinions interpreting § 7612 have emphasized that
the provision endows trial courts with the discretion to fashion an outcome that protects the child's welfare and the integrity of the family.
For instance, in In re T.R., the California Court of Appeal, Fourth
District, held that numerous reports that a registered sex offender had
engaged in highly inappropriate behavior with a child that he received
into his home, and held out as his own, to be more than sufficient
evidence to rebut a § 7611(d) presumption. 24 Furthermore, in In re
Salvador M., a sister raised her baby brother as her own, and held him
out as her own son after their mother died in a car crash. 25 After
finding that the sister satisfied the terms of § 7611(d), the court held
that "this is clearly not an appropriate case to find respondent rebutted the presumption because there was no competing maternal interest and to sever this deeply rooted mother-child bond would
contravene the state's interest in maintaining the family

relationship. "26
B.

California's Co-ParentageJurisprudence

The first case in which a lesbian sought parental rights with
respect to a child born to her lesbian partner was Curiale v. Reagan.27
Curiale and Reagan entered into a lesbian relationship and agreed to
have a child together.2 8 Reagan was artificially inseminated and gave
20 CAL. FAM. CODE §

7612(c) (West 2004).

21 CAL. FAM. CODE § 7612(a) (West 2004 ) (emphasis added).

22 46 P.3d 932 (Cal. 2002).
23 Id. at 941.
24 In re T.R., 34 Cal. Rptr. 3d 215, 221 (Cal. Ct. App. 2005).
25 4 Cal. Rptr. 3d 705, 706 (Cal. Ct. App. 2003).
26 Id. at 709 (emphasis in original).
27 272 Cal. Rptr. 520 (Cal. Ct. App. 1990), overruled by Elisa B. v. Superior Court, 117 P.3d
660 (Cal. 2005).
28 Id. at 521.
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birth to the child in June 1995.29 Both women participated in raising
the child and for the first three years of the child's life, Curiale financially supported the family.3" When the women ended their romantic
relationship, Curiale filed suit to establish de facto maternity as well as
visitation and custody of the child.31 The Court of Appeal of California, Third District, denied her request.3 2 Though California Civil
Code § 7015"3 endows "any interested party" with standing to sue to
determine the existence of a parent-child relationship, the court held
that Curiale did not have standing to sue because she admitted that
Reagan was the child's natural mother.34 The court did not discuss the
possibility that both women could be the child's presumed mother.
One year later, in Nancy S. v. Michele G. , the Court of Appeal
of California, First District, again denied a lesbian co-parent from
obtaining parental rights. After sustaining a romantic relationship for
more than ten years, Nancy and Michele decided to have a child
together.36 Nancy underwent artificial insemination and in June 1980,
she gave birth to a baby girl, K.37 Michele signed K's birth certificate
as her "father" and the parties decided to give K Michele's surname.3 8
Approximately four years later, Nancy gave birth to a second child,
S.39 Again, Michele signed S's birth certificate as his father and
allowed S to take her surname.4 When the parties separated in 1985,
a custody dispute ensued and Nancy filed an action under the UPA
seeking a declaration that Michele was not the child's natural mother
and therefore was not entitled to custody or visitation.41
Since Nancy, the children's biological mother, initiated the suit,
the issue of standing did not prevent the court from deciding on the
merits the question of whether lesbian co-parents could qualify as presumed parents under the UPA. Despite substantial evidence that
29
30
31
32

Id.
Id.
Id.
Id. at 522.

33 CAL. CIVIL CODE § 7015 (repealed in 1994 and replaced without substantive change with
CAL. FAM. CODE § 7630(b)).

34 Curiale, 272 Cal. Rptr. at 522.
35 279 Cal. Rptr. 212 (Cal. Ct. App. 1991).
36
37
38
39
40

Id. at 214.
Id.

Id.
Id.
Id.

41 Nancy S., 279 Cal. Rptr. at 214.
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Michele accepted both K and S into her home and held herself out as
the children's natural mother, the court summarily concluded that
because Michele was neither the children's natural mother nor legally
married to Nancy, she could not establish parentage under the UPA.4"
What is curious about the court's analysis is the manner in which it
described California Civil Code § 7004(a)(4), which was repealed in
1993 and continued as California Family Code § 7611(d) without substantial change. Specifically, the court explained in a footnote that,
"A man may also be presumed to be a natural father if after the child
is born, he and the child's mother marry or attempt to marry and he
engages in conduct holding the child out as his own by, for example,
permitting his name to be put on the birth certificate." 43 However,
because the statutory language of California Civil Code § 7004(a)(4)
does not even mention the parties' marital status, the court's description of the statute seems inaccurate and begs the question whether the
court fairly applied the provisions to Michele's case.
Four years later, the same court heard another case involving a
parentage dispute between a biological parent and a non-biological
parent, but failed to apply the analysis articulated in Nancy S., Steven
W. v. Matthew S. involved a complex love triangle between Matthew,
Julie, and Steven." In 1982, Julie married Matthew, but four years
later she left him and moved in with Steven, with whom she was having an affair.15 Unbeknownst to Steven, Julie maintained a sexual
relationship with Matthew and eventually became pregnant with Matthew's child.46 Julie initially told both men that they were the father,
but only Steven participated in the Lamaze classes, attended Julie's
doctor appointments, and signed the birth certificate as the child's
father.47 Julie did not inform Matthew of the child's birth until weeks
later.4 8
After the child's birth, Steven continued to act as the child's
father (e.g., he fed and bathed the child, and participated in all health
and educational decisions pertaining to the child). 49 However, when
42

Id. at 215.

43 Id.
44 Steven W. v. Matthew S., 39 Cal. Rptr. 2d 535, 536 (Cal. Ct. App. 1995).
45 Id.
46 Id.

47 Id.
48

Id.

49 Id.
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Steven discovered that he was not the child's biological father, he terminated his romantic relationship with Julie but continued to hold
himself out as the child's father on school forms.5" He then brought
an action against Julie and Matthew seeking a declaration that he, not
Matthew, was the child's father.51
Even though Steven was not the child's biological father, the
court ignored the Curiale precedent and did not even mention the
issue of standing. Instead, the court simply noted that Matthew was
the presumed father because he was married to the child's biological
mother when the child was born, 52 and that Steven was the presumed
father because he accepted the child into his home and held himself
out as the child's natural parent.53 Having established that both
Michael and Steven were the child's presumed parents, the court
turned to California Civil Code § 7004(b),5 4 which provided that,
when parentage presumptions conflict, "the presumption which on the
facts is founded on the weightier consideration of policy and logic controls."5 5 Noting that California has an interest in "preserving and protecting the developed parent-child... relationships which give young
children social and emotional strength and stability," the court concluded Steven was the child's natural father.56
Only two years later, the Court of Appeal of California, Third
District, revisited the issue of whether a lesbian co-parent could be a
"natural mother" to a child born to her lesbian partner in West v.
Superior Court.5 7 In this case, West and Lockrem initiated a lesbian
relationship in 1992 and decided to have a child together. 58 West
underwent artificial insemination and gave birth to Cady in 1993.19
West and Lockrem jointly raised the child for two and a half years
before terminating their romantic relationship.' Though West and
50 Steven W., 39 Cal. Rptr. 2d at 537.
51 Id.

52 Id. at 538. See also CAL. CIVIL CODE § 7004(a)(1) (repealed in 1993 and replaced without substantive change with CAL. FAM. CODE § 7611(a)).

53 Steven W., 39 Cal. Rptr. 2d at 538. See also CAL. CIVIL CODE § 7004(a)(4) (repealed in
1993 and replaced without substantive change with CAL. FAM. CODE § 7611(d)).
54 Steven W., 39 Cal. Rptr. 2d at 539 n.3. CAL. CIVIL CODE § 7004(b) was repealed in 1993
and replaced without substantive change with CAL. FAM. CODE § 7612.
55 Id. at 539 (quoting CAL. CIVIL CODE § 7004(b) (1993)).
56 Id. (quoting Susan H. v. Jack S.,37 Cal. Rptr. 2d 120, 125 (Cal. Ct. App. 1994)).
57 69 Cal. Rptr. 2d 160.
58 Id. at 161.
59 Id.
60 Id.
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Lockrem initially continued to share the parental responsibilities,
West eventually limited Lockrem's visitation with Cady. 61 Lockrem
responded by initiating an action under the UPA, arguing that she was
Cady's natural mother and was thus entitled to custody and visitation
rights.62
The Court of Appeal, Third District, reviewed the Curiale and
Nancy S. decisions, and concluded that because the California State
Legislature had not decided passed legislation providing non-biological persons with standing to initiate a parentage suit that "as a person
unrelated to Cady, Lockrem is not an 'interested party,' and, therefore, may not drag West into the courts under the Uniform Parentage
Act.

' 63

In 2002, in In re Nicholas H., the Supreme Court of California
visited for the first time the issue of whether the § 7611(d) presumption could bestow parental rights upon a person who admits that he is
not the child's biological father.' In that case, Kimberly and Thomas
met and fell in love while she was pregnant and eventually decided to
raise the child together.65 When Kimberly gave birth to her son,
Nicholas, Thomas signed the birth certificate as Nicholas's father.66
Thereafter, Thomas performed all of the duties of a father; he fed and
cared for Nicholas, provided him with significant financial and emotional support, and frequently referred him as his son.6 7 Over the
course of the next few years, Kimberly and Thomas's romantic relationship began to deteriorate, and the couple eventually separated.6 8
Even though she was often homeless and addicted to narcotics,
Kimberly prevented Thomas from seeing Nicholas. 69 The litigation
stemmed from Kimberly's arrest for physically attacking Thomas in
December 1999.70 Thomas obtained temporary custody of Nicholas,
but was later arrested himself on an outstanding warrant.71 Thomas
refused to allow Kimberly to take custody of Nicholas, so the local
61 Id.
62 Id.
63 West, 69 Cal. Rptr. 2d at 164.

64 46 P.3d 932 (Cal. 2002).
65 Id. at 934.
66 Id.
67 Id. at 935.
68 Id.
69 Id. at 933.
70 Nicholas H., 46 P.3d at 933.
71 Id. at 934.
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social services agency took custody and instituted a juvenile dependency proceeding which required the court to determine the identity
of Nicholas's parents.7"
After extensively reviewing the various Court of Appeal decisions and discussing the relative provisions of the UPA, the court concluded that a person's status as a presumed parent is not rebutted by
clear and convincing evidence that he is not the child's biological
father.73 Instead, the court held that a California Family Code § 7612
endowed trial courts with discretion to determine whether the case
was an "appropriate action" to rebut a § 7611 presumption.74 Finally,
the court upheld the lower court's decision that the instant case was
not an "appropriate case" to rebut Thomas's § 7611(d) presumption
because, in the absence of a competing paternity claim, rebutting
Thomas's presumption would render Nicholas fatherless.75
Later that year, the Court of Appeal, Second District, ruled in In
re Karen C. that the holdings of In re Nicholas H. apply equally to
women. 76 There, Alicia and Jose P. gave up their biological child,
Karen, to Leticia shortly after Karen was born.77 Since neither Alicia
nor Jose P. had contacted Karen since she was born, Leticia was the
only mother Karen had ever known.78 When Karen was ten years old,
she was declared a dependent of the juvenile court after Leticia physically assaulted Karen. 79 After the court system placed Karen in foster
care, she sued and requested the court name Leticia as her mother.8 0
After concluding that Karen had standing to bring the suit, 81 the court
held that Leticia's status as a presumed parent under § 7611(d) was
not necessarily rebutted by her admission that she was not Karen's
biological mother.8 2 The court remanded the case to the juvenile
court with instructions to determine whether the case constituted an
72 Id. at 933.
73 Id. at 937.
74 Id. at 941.

Id.
76 In re Karen C., 124 Cal. Rptr. 2d 677, 681 (Cal. Ct. App. 2002).

75

77 Id.

at 678.

78 Id.
79 Id.
80 Id.

81 Karen C., 124 Cal. Rptr. 2d at 679.
82 Id. at 681.
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"appropriate action" to rebut the presumption that Leticia was
Karen's natural mother.8 3
C. Fourteenth Amendment Jurisprudencewith Respect to
Homosexuality
Since all laws draw distinctions between various classes of the
population and either favor or disfavor one class over others, the
Fourteenth Amendment's Equal Protection Clause only limits the
state's power to enact laws that infringe upon a "fundamental right,"
or target a "suspect classification." ' Laws that fall within the scope of
the Equal Protection Clause must be analyzed under the strict or
intermediate scrutiny standard, while all other laws will be upheld if
they bear a rational relation to some legitimate government interest,
"even if the law seems unwise or works to the disadvantage of a particular group, or if the rationale for it seems tenuous. ' 85 Seeking to
preserve the democratic process and allow legislatures to implement
the will of their constituents, courts have approved government
actions under the rational basis test without requiring the government
to produce any evidence supporting the rationality of the provision.86
Courts applying the rational basis test also generally place the burden
on 87the plaintiff "to negative every conceivable basis might support
it."
The United States Supreme Court first addressed the issue of
whether the Fourteenth Amendment's Equal Protection Clause conferred a fundamental right to engage in homosexual acts in Bowers v.
Hardwick.88 Hardwick, a homosexual man, was charged with violating Georgia's sodomy for acts he committed in the privacy of his own
home with a consenting adult.89 While the District Attorney declined
83 Id.

84 Romer v. Evans, 517 U.S. 620, 631 (1996).
85 Id. at 632 (citing New Orleans v. Dukes, 427 U.S. 297 (1976) (holding that potential
tourism benefits justified a law that favored pushcart vendors that had worked for a given number of years); Williams v. Lee Optical of Okla., Inc., 348 U.S. 483 (1955) (concluding that health
concerns justified a law favoring optometrists over opticians); Ry. Express Agency, Inc. v. New
York, 336 U.S. 106 (1949) (holding that potential traffic problems justified a law that banned
advertisements on vehicles but exempted advertisements promoting goods sold by the vehicle's
owner)).
86 Id. (citing Heller v. Doe, 509 U.S. 312, 320 (1993)).
87 Id. at 392-93 (quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 365
(1973)).
88 Bowers v. Hardwick, 478 U.S. 186 (1986).
89 Id. at 187-88.
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to present the case to a grand jury, Hardwick sued in federal district
court and argued that the state statute violated the Equal Protection
Clause. 90
The Court declined to announce the existence of a fundamental
right to engage in acts of homosexual sodomy.9 The Court held that
the so-called fundamental rights protected by the Fourth Amendment
are those "implicit in the concept of ordered liberty" 92 or "deeply
rooted in this Nation's history and tradition."93 Upon reviewing the
history of homosexual sodomy laws in the United States, the Court
concluded that any argument supporting the right to engage homosexual sodomy and satisfying either of the above standards was "at best,
facetious."9' 4 Finally, the court applied the rational basis test and held
that the moral sentiment regarding homosexuality's inherent wrongness sufficiently justified supporting the law.95
However, in Romer v. Evans,96 the Supreme Court applied the
so-called "rational basis with a bite test,"97 which allows a court to
strike down state action if the state fails to present a satisfactory rationale. Applying this test, the Court held unconstitutional a state constitutional amendment that prohibited any state action designed to
protect homosexuals.9 8 Even though the state probably would have
prevailed if the Court applied the traditional rational basis test, the
increased scrutiny led the court to conclude that the amendment did
not bear a rational relationship to a legitimate governmental purpose.9 9 The Court determined that the amendment was enacted solely
out of a "bare ...desire to harm a politically unpopular group," and
generally found that the classification was "divorced from any factual
context from which [the court] could discern a relationship to legiti90 Id. at 188. The strict scrutiny test is the highest standard of review applied by the United
States Supreme Court. For a state action to prevail under the strict scrutiny test, the state must
prove that the action furthers a compelling interest and is narrowly drawn to achieve that purpose. Id. at 189.
91 Id. at 191.
92 Bowers, 478 U.S. at 191-92 (citing Palko v. Connecticut, 302 U.S. 319, 325, 326-27
(1937)).
93 Id. (quoting Moore v. East Cleveland, 431 U.S. 494, 503 (1977)).
94 Id. at 192-94.
95 Id.
96

517 U.S. 620 (1996).

97 Gayle Lynn Pettinga, RATIONAL BASIS wITH BITE: Intermediate Scrutiny by Any Other
Name, 62 IND. L.J. 779 (1987).
98

Romer, 517 U.S. at 624.
at 635.

99 Id.
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mate state interests."' 0 Therefore, because the amendment could not
satisfy the rational basis test, the Supreme Court held it unconstitutional under the Equal Protection Clause. 10
In Lawrence v. Texas,"°2 the Supreme Court reversed its holding
in Bowers and held all homosexual sodomy laws to be unconstitutional."0 3 Although the proper interpretation of the majority opinion
in Lawrence is somewhat disputed, t " the best reading of the case
posits that the Court again applied the rational basis with a bite test.
As Justice Scalia stated in his dissenting opinion, Justice Kennedy
never explicitly held that homosexuality is a fundamental right. 0 5
Furthermore, Kennedy's assertion that the Texas sodomy statute "furthers no legitimate state interest" indicates that he was applying the
rational basis test."° But instead of simply accepting the state's rationale for the law, Kennedy challenged the state's arguments and concluded that the public's moral disapproval of homosexuality served as
the only purported state interest justifying the law. t0 7 Determining
that "branding one class of persons as criminal solely based on the
State's moral disapproval of that class the conduct associated with that
class runs contrary to the values of the Constitution and the Equal
Protection Clause, under any standard of review," the Court held
Texas's sodomy statute to be a violation of the Fourteenth
Amendment. 0 8
II.

ELISA

B.

INTRODUCES A NEW DIRECTION

Having discussed the basic provisions of the UPA, summarized
the principal cases of California's co-parent jurisprudence, and
examined the legal background of homosexual sodomy statutes, this
Note now examines the California Supreme Court's decision in Elisa
B. v. Superior Court.
100 Id.
101 Id.
102 539 U.S. 558 (2003).
103 Id. at 578.
104 Some commentators argued that Lawrence created a fundamental right to engage in
homosexual acts. See, e.g., Lawrence H. Tribe, Lawrence v. Texas: The "FundamentalRight"
That Dare Not Speak Its Name, 117 HARV. L. REV. 1893 (2004); Nan D. Hunter, Living with
Lawrence, 88 MiNN. L. REv. 1103, 1104 (2004)).
105
106
107
108

Lawrence, 539 U.S. at 586.
Id. at 578.
Id. at 585.
Id. at 585.
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Elisa B. Background-UnderlyingFacts and Lower Court
Opinions

Elisa and Emily entered into a committed lesbian relationship in
1993,109 and eventually decided to have children together.1 1 ° To
ensure the children would be "biological brothers and sisters," Elisa
and Emily were both artificially inseminated by the same sperm
donor, and in November 1997, Elisa gave birth to Chance. 1 ' Approx112
imately four months later, Emily gave birth to twins, Ry and Kaia.
Unfortunately, doctors diagnosed Ry with various medical conditions,
syndrome and a heart condition that required surincluding Down's
113
gery to repair.
4
The parties acted in all ways as joint parents of the children.
Prior to the birth, Elisa and Emily participated in the same Lamaze
classes and attended each other's doctor's appointments." 5 After the
birth, they chose the children's names together, and identified themselves as Ry's co-parents to an organization arranging his Down's syndrome treatment." 6 Since Elisa earned almost twice as much income
as Emily, the parties agreed that Elisa would financially support the
family and that Emily would be the homemaker." 17 Elisa claimed all
three children as her dependents on her tax forms, and her life insurance policy named Emily as her beneficiary, so that all three children
would be "cared for" in the event of a tragedy. 8
When Elisa and Emily separated in November 1999, Emily
retained custody of Ry and Kaia, while Chance remained with Elisa." 9
Elisa initially agreed to support Emily and the twins financially, but
Elisa lost her job in 2001 and could no longer afford to pay Emily's
expenses.120 Shortly thereafter, pursuant to its obligations under Cali109 Elisa B. v. Superior Court, 117 P.3d 660, 662 (Cal. 2005) ("Elisa obtained a tattoo that
read, 'Emily, por vida,' which in Spanish means, 'Emily, for life.' They introduced each other to
friends as their 'partner,' exchanged rings, opened a joint bank account, and believed they were
in a committed relationship.").
110 Id.at 663.
"'l Id.
112 Id.

113 Id.
114 Id.

115 Elisa B., 117 P.3d at 663.
116 Id.
117 Id.
118 Id.
119 Id.
120 Id.
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fornia Family Code § 17400(a) to enforce child support agreements,
the El Dorado County District Attorney initiated an action seeking
of Ry and Kaia
declaratory judgment naming Elisa the legal parent
121
support.
child
pay
to
Elisa
and an order obligating
On July 11, 2002, the Superior Court of California ruled in favor
of Emily, holding that Elisa was the legal parent of Ry and Kaia and
thus obligated to pay child support.12 2 The trial court made the following findings of fact: 1) the parties intended to raise the children
together, 2) the parties "acted in all respects as a family, ' 123 and 3)
Elisa promised to financially support any child born as a result of
Emily undergoing artificial insemination. 2 a Because Emily relied on
Elisa's promise of financial support (i.e., Emily would not have
impregnated herself but for that promise) and because Elisa induced
such reliance, the Superior Court held that the doctrine of equitable
estoppel prevented Elisa from reneging on her promise.125
The Court of Appeal, Third District, overturned the trial court's
decision. 126 Since California law recognizes only one natural mother
for every child 1 27 and Emily is undeniably Ry and Kaia's biological
mother, the court held that a parent-child relationship does not exist
between Elisa and Ry and Kaia.' 8 The Court of Appeal rejected
' overEmily's argument that In re Nicholas H. 129 and In re Karen C. 30
ruled the Curiale and Nancy S. decisions and thereby opened the door
for lesbian co-parents to obtain standing and parentage under the
UPA.' 31 According to the Court of Appeal, those decisions were
"inapposite" to the instant case because they "concerned situations
where 1) no other competing father or mother was claiming parentage
and was available to care for and support the child, and 2) the nonbiological 'parent' was willingly seeking a declaration of parenthood
121 Elisa B., 117 P.3d at 662-63.
122 Id. at 664.
123 Id.
124 Id.

Elisa B., 117 P.3d at 664.
Elisa B. v. Superior Court, 13 Cal. Rptr. 3d 494, 509 (Cal. Ct. App. 2004).
See Johnson v. Calvert, 851 P.2d 776, 779 (Cal. 1993) (discussed infra Part II.B.).
Elisa B., 13 Cal. Rptr. 3d at 499-500 (citing Curiale v. Reagan, 272 Cal. Rptr. 520 (Cal.
Ct. App. 1990) (discussed supra Part I.B.)); Nancy S. v. Michele G., 279 Cal. Rptr. 212 (Cal. Ct.
App. 1991) (discussed supra Part I.B.).
129 See supra Part I.B.
125
126
127
128

130 Id.

131 Elisa B., 13 Cal. Rptr. 3d at 500.
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along with the rights and obligations entailed therein."13' 2 Therefore,
the court held that "this is an appropriate action for Elisa's lack of
biological ties to be used to rebut the presumption in § 7611(d)" since
Ry and Kaia have a natural, biological mother who is not disclaiming
maternal rights and Elisa is unwilling to accept the "obligations of
'
parenthood."1 33
The California Supreme Court's Decision in Elisa B.: Lesbian
Co-parents Are Parents
In an opinion written by Judge Moreno, the Supreme Court of
California reversed the Court of Appeal's decision and ruled that
Elisa was the legal parent of Ry and Kaia and therefore obligated to
pay an appropriate amount of child support.1 34 Judge Moreno's opinion first addressed the applicability of Johnson v. Calvert, another California Supreme Court case holding that "for any child, California law
recognizes only one mother."13' 5 In Johnson, a husband and wife
agreed to pay a surrogate mother $10,000 to be inseminated with the
wife's fertilized egg and to carry the child to term.136 During the pregnancy, the relationship between the married couple and the surrogate
deteriorated, and the surrogate threatened to keep the baby after the
birth. 37 In August 1990, the married couple filed a lawsuit seeking a
declaration that they were the child's natural parents; the surrogate
responded by filing her own action to be declared the child's
mother.138 Although the UPA recognized both genetic consanguinity
and gestation as a means of establishing parentage, the court declined
to recognize both women as the child's natural mother. 139 Where the
UPA presumes two women to be a child's natural mother, the court
held that the parties' original intentions should govern the parentage
determination. 4 ° Thus, because both the married couple and the surthe child, the
rogate initially intended the husband and wife to raise
1 41
court held the wife to be the child's natural mother.
B.

132

Id. at 502.

133 Id.

134 Elisa B., 117 P.3d at 672.
135 Johnson v. Calvert, 851 P.2d 776, 781 (Cal. 1993).
136 Id. at 778.
137 Id.
138 Id.
139 Id. at 781-82.
140 Id. at 782.

141 Johnson, 851 P.2d at 782.
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Despite the Johnson court's explicit language, Judge Moreno
denied that the Johnson holding should be read literally:
What we considered and rejected in Johnson was the argument that a
child could have three parents: a father and two mothers. We did not
address the question presented in this case of whether a child could
have two parents, both of whom are women ...."Language used in
any opinion is of course to be understood in the light of the facts and
the issue before the court, and an opinion is not authority for the proposition not therein considered. 142
The court then held that California law allowed a child to have two
natural mothers. 143 First, the court examined the current domestic
partnership statute, which provides that "the rights and obligations of
registered domestic partners with respect to a child of either of them
shall be those of spouses."'" Thus, under the UPA, two women registered as domestic partners could both be the presumed natural
mother of any child born into the relationship.145 Furthermore, the
court noted its previous recognition of two women as a child's natural
mother in Sharon S. v. Superior Court, where the court upheld a "second parent adoption" in which a mother consented to her lesbian
partner's adoption of her child. 146 Therefore, because California law
allows two women to be the legal mothers of a child in the context of
domestic partnerships and second parent adoptions, the court concluded that it could "perceive no reason why both parents of a child
1 47
cannot be women."'
The court then determined whether Elisa was indeed the presumed mother of Ry and Kaia under § 7611(d) of the UPA. 148 Elisa
did not dispute that she received the twins into her home, and Judge
Moreno's analysis seems to assume that Elisa also held the children
out as her own. 149 The bulk of Judge Moreno's analysis, however,
addressed the issue of whether the instant case presented an "appro142 Elisa B. v. Superior Court, 117 P.3d 660, 666 (Cal. 2005) (citing Ginns v. Savage, 393
P.2d 689 (Cal. 1964)).
143 Id.

144 Id. (quoting CAL. FAM. CODE § 297.5(d)).
145 See id.

146 Sharon S. v. Superior Court, 73 P.3d 554 (Cal. 2003).
147 Elisa B., 117 P.3d at 666.
148 Id. at 666-67.
149 Id. at 667.
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priate action" to rebut the § 7611(d) presumption.15 Applying the
reasoning set forth in In re Nicholas H. and In re Karen C., the court
concluded that the presumption that Elisa is the mother of Ry and
Kaia should not be rebutted.15 1 Although such a decision is usually
left for the trial courts, the Supreme Court decided not to remand the
case, finding that it would be an abuse of the trial court's discretion to
rebut Elisa's § 7611(d) presumption. 52 The court noted that declaring
Elisa not to be the twins' mother would bring about the harsh result
feared in In re Nicholas H. of leaving the child to be raised by a single
parent.1 53 Either Elisa was the twins' second parent or no one is.154
The court found such a result particularly unacceptable because Elisa
had actively participated in Emily's artificial insemination process,
acted as the twins' mother for several years, and even testified at 155a
trial court hearing that she considered herself the twins' mother.
Rebutting the presumption under such circumstances would underexplicit policy preferring that
mine the California State Legislature's
56
each child have two parents.
Lastly, the court dismissed Elisa's contention that Curiale v. Reagan, Nancy S. v. Michele G., and West v. Superior Court stand for the
proposition that "non-biological partners from a same-sex relationship, who have not adopted their partners' children, are deemed
'nonparents' for purposes of custody or visitation.' 57 The Court
pointed out that these decisions predated the court's recognition in In
re Nicholas H. and In re Jesusa V. that "a person with no biological
relationship could be a presumed parent under § 7611(d)."15' 8 Accordingly, the court found these cases to be inapposite to the issue at bar,
and overruled them to the extent that they contradicted the court's
59
ruling.1
150 Id. at 668-69.
151 Id. at 668.
152 Id.

153 Elisa B., 117 P.3d at 668.
154 Id. at 669.
155 Id.
156 Id.
157 Id. at 671.
158 Id. (citing In re Nicholas H., 46 P.3d 932 (Cal. 2002); In re Jesusa V., 85 P.3d 2, 13 (Cal.
2004) (holding that biological paternity by a competing presumptive father does not necessarily
rebut a non-biological father's presumption of parentage)).
159 Id.
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LOOKING FORWARD: THE IMPLICATIONS OF THE ELISA

B.

DECISION FOR LESBIAN CO-PARENTS

This Part argues that, after Elisa B., lesbian co-parents now possess the necessary standing to sue under the UPA for parentage. This
Part also evaluates the California Supreme Court's opinion and discusses whether Elisa B.'s outcome was required under the Fourteenth
Amendment after Lawrence v. Texas.
A.

Elisa B. Properly Gives Standing to Lesbian Co-Parents

Standing has long been the central obstacle preventing lesbian coparents from establishing a parent-child relationship with their partner's children.1 60 Persons opposing lesbian co-parents obtaining
parental rights argue that allowing such co-parents to bring actions
seeking visitation or custody would abrogate the constitutional rights
of biological parents. 6 t In Meyer v. Nebraska,162 the United States
Supreme Court held that the liberty interest protected by the Fourteenth Amendment's Due Process Clause included the rights of parents to "establish a home and bring up children" and "to control the
education of their children."'1 63 Over the years, courts have expanded
the list of parental rights the Fourteenth Amendment protects to
include the following: the right to custody of their child; 6 the right to
discipline their child; 65 the right to make decisions regarding medical
treatment; 166 the right to determine religious upbringing;'6 7 the right to
decide where their child shall live;1 68 the right to speak for their child
160 William B. Rubenstein, Divided We Propagate: An Introduction to Protecting Families:
Standards for Child Custody in Same-Sex Relationships, 10 UCLA WOMEN'S L.J. 143, 146
(1999). See Alison D. v. Virginia M., 572 N.E.2d 27 (N.Y. 1991) (holding that a lesbian co-parent
did not qualify as a parent for lack of standing). But see Gestl v. Frederick, 754 A.2d 1087 (Md.
2000) (holding that a lesbian co-parent had standing to show exceptional circumstances warranted awarding her custody).
161 Sandra R. Blair, Jurisdiction,Standing, and Decisional Standards in Parent-Nonparent
Custody Disputes, 58 WASH. L. REV. 111 (1982).
162 262 U.S. 390 (1923).
163 Id. at 399.
164 Blair, supra note 161, at 125 n.82 (citing Santosky v. Kramer, 455 U.S. 745, 758 (1982)).
165 See Katharine T. Bartlett, Rethinking Parenthood as an Exclusive Status: The Need for
Legal Alternatives When the Premise of the Nuclear Family Has Failed, 70 VA. L. REV. 879, 884
(1984) (citing State v. Fischer, 60 N.W.2d 105 (Iowa 1953)).
166 Id. (citing In re Hofbauer, 65 A.D.2d 108 (1078), affd, 393 N.E.2d 1009 (N.Y. 1979)).
167 Id. (citing Pierce v. Society of Sisters, 268 U.S. 510 (1925)).
168 Id. (citing Shea v. Shea, 223 P.2d 32, 33-34 (Cal. 1950)).
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and to assert or waive their rights;'69 the right to determine who may
17
visit the child;17° and the right to place their child in another's care. '
In light of the ever-expanding list of parental rights protected by the
Fourteenth Amendment, it appears the United States Supreme Court
is, as it should be, hesitant to invade the privacy of the parent-child
relationship.I72 For instance, in Troxel v. Granville,173 the Court held
unconstitutional a Washington state law that allowed "any person...
at any time" to seek visitation and allows such visitation to be granted
if "visitation may serve the best interest of the child.' 1 74 According to
the Court, "so long as a parent adequately cares for his or her children
for
(i.e., is fit to be the child's parent) there will normally be no reason
1 75
the state to inject itself into the private realm of the family.
Still, the argument that allowing lesbian co-parents to seek custody of or visitation with their former partner's children would invade
the biological parent's constitutional rights presumes that lesbian coparents are not parents under the law. No one would argue that a
child's biological father is precluded from bringing a parentage claim
following the dissolution of his romantic relationship with the biological mother because it is undisputed that biological fathers are parents.
Since the holding in Troxel was limited to preventing courts from providing parental rights to third partieswith no colorable claim of parent-

age, that case and its progeny are entirely inapposite to the issue of
parentage for lesbian co-parents, who assert their entitlement to
parental rights under the well-established UPA parental presumptions. Therefore, the Due Process Clause does not preclude courts
from granting lesbian co-parents the right to bring actions seeking recognition of their parental rights.
In addition, the plain language of the California Family Code, the
relevant case law, and the legislative intent behind the adoption of the
UPA support the conclusion that standing should not be limited to
those individuals who share a biological or genetic link with the child.
As stated previously, California Family Code § 7630(b) provides that
"any interested person" may bring an action seeking custody of or
169
170
171
172
173
174

Id. (citing State v. Kinderman, 136 N.W.2d 577 (Minn. 1965)).
Id. (citing Chodzko v. Chodzko, 360 N.E.2d 60 (I1. 1976)).
Bartlett, supra note 165, at 884 (citing Parham v. J.R., 442 U.S. 584 (1979)).
See supra Part I.C.
530 U.S. 57 (2000).
Id. at 60.

175 Id. at 68.
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visitation with a child. 7 6 The Merriam-Webster Dictionary defines
"interested" as "being affected or involved." '7 7 Given the inherently
general connotation of this term and its broad definition, it is difficult
to imagine a situation in which a person could satisfy one of the parentage presumptions outlined in California Family Code § 7611 and
yet not be "affected" by an adverse determination of parentage. In
addition, at least in terms of heterosexual co-parents, California courts
have chosen not to impose a strictly biological interpretation to the
phrase "any interested person." For instance, the trial courts in both
Steven W. v. Matthew S. and In re Nicholas H. implicitly acknowledged the respective plaintiffs' standing to sue for parental rights even
though neither plaintiff was the child's genetic father.' 78
Furthermore, the legislative intent behind the UPA's adoption
supports a reasonably broad interpretation of "any interested
party. ' 179 For example, in California Family Code § 7570, the California Legislature declared:
There is a compelling state interest in establishing paternity for all
children. Establishing paternity is the first step toward a child support
award, which, in turn provides children with equal rights and access to
benefits, including, but not limited to, social security, health insurance,
survivor's benefits, military benefits, and inheritance rights.18 °
As such, a policy that facilitates the establishment of parent-child relationships furthers the state's interest in ensuring that all children have
access to various state entitlements. Interpreting the notion of standing to include lesbian co-parents would increase the likelihood that
children born into same-sex relationships would have two parents and
thus more likely that they would be eligible to receive the same emotional and financial benefits that a child born into a heterosexual relationship may receive. 8 '
176

Supra Part I.A.

ONLINE DICTIONARY, available at http://www.m-w.com/cgi-bin/
dictionary (last visited Nov. 1, 2006).
178 Steven W. v. Matthew S., 39 Cal. Rptr. 2d 535 (Cal. Ct. App. 1995); In re Nicholas H.,
46 P.3d 932 (Cal. 2002).
179 CAL. FAM. CODE § 7570 (West 1975).
180 Id.
181 Bartlett, supra note 165, at 902 (citing JOSEPH GOLDSTEIN, ANNA FREUD, & ALBERT
SOLNIT, BEFORE THE BEST INTERESTS OF THE CHILD 8-9,30-33 (1979); MARY AINSWORTH, The
Effects of Maternal Deprivation: A Review of Findings and Controversy in the Context of
177 MERRIAM-WEBSTER
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While standing was not an issue in Elisa B. because the El
Dorado County District Attorney initiated suit to establish that Elisa
was Ry and Kaia's natural mother, 182 the inevitable extension of the
decision is that lesbian co-parents in California will have standing to
sue for parental rights. It is simply illogical to believe that a decision
declaring a group of person eligible to receive parental rights does not
also implicitly confer standing to enforce those rights. The case law
governing lesbian co-parents' parentage prior to the Elisa B. decision,
exemplified by Curiale and Nancy S., relegated lesbian co-parents to
the status of legal strangers, and thereby deprived numerous children
of a second parent's love and support.
Elisa B. rectifies an inherent unfairness that had been plaguing
California's co-parentage jurisprudence for decades. Since the UPA's
adoption, California courts routinely granted heterosexual co-parents
standing to sue for parental rights and yet uniformly denied standing
to lesbian co-parents seeking parental rights over their partners' children. Since the plain meaning interpretation of "interested" hardly
excludes homosexuals, it would seem that the California legislature
should have included a more specific provision if it wished to deny
homosexuals standing to sue for parentage. On a more general note,
regardless of one's opinion regarding the prudence or advisability of
allowing homosexuals to be parents, it is difficult to comprehend how
a person's sexual orientation makes him or her any more or less
"interested" in the parentage determination of her partner's child.
Thus, so long as the standard for obtaining standing under the UPA
remains "any interested party," lesbian co-parents should be granted
the same access to the legal system afforded to heterosexual coparents.
Research Strategy, 14 PUB. HEALTH PAPERS 94, 143 (1962)); Ryiah Lilith, The G.I.F.T. of Two
Biological and Legal Mothers, 9 AM. U.J. GENDER SOC. POL'Y & L. 207, 224 (2001). Some
commentators have suggested that courts liberalize the threshold for standing even further.
Laurie Rompala, for instance, argues that the statutory presumptions of § 7611 do not sufficiently protect parties lesbian co-parents. Laurie A. Rompala, Abandoned Equity and the Best
Interests of the Child: Why Illinois Courts Must Recognize Same-Sex Parents Seeking Visitation,
76 CHI.-KENT L. REv. 1933 (2001). Ms. Rompala proposed a two-part test to determine
whether a person seeking visitation should be granted standing to bring an action. A person
seeking standing to sue for parentage must prove the following two requirements: 1) that he or
she has a significant relationship with the child and 2) a prior fostering of the relationship on the
part of the person seeking visitation. Id. Once a person has met this threshold, Ms. Rompala
proposes that the courts enter into a best-interests-of-the-child analysis. Id.
182 See supra note 121 and accompanying text.
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The CaliforniaSupreme Court Correctly Allowed Lesbian CoParents to Establish a Parent-ChildRelationship Under the
UPA

Despite the politically-charged nature of the facts in Elisa B., the
California Supreme Court wisely declined to pontificate on the larger
social issues underlying the dispute and instead crafted a well-reasoned and practical resolution to an unfortunate dispute. Specifically,
the court focused primarily on two issues that have less to do with gay
rights and more to do with good policy: parental accountability and
the best interests of the child.
1. ParentalAccountability
The California State Legislature has clearly expressed its desire
that individual parents-not the state-be responsible for the care
and upbringing of children. 83 Parents' responsibility to support and
care for their children is one of the "most fundamental obligations
recognized by society."'" It existed under common law, 85 and is so
strong that some courts have required juvenile fathers in statutory
rape situations to obtain employment to support the child.'8 6
When deciding whether the dispute represented an "appropriate
action" to rebut a § 7611(d) presumption, the court's reasoning
focused on the fact that Elisa acted as Ry and Kaia's parent before
and after their birth. She "actively assisted" Emily's pregnancy, and
did so with the expectation that she would "[enjoy] the rights and
[accept] the responsibilities of parenting the resulting children."1'87
Furthermore, Elisa accepted and enjoyed the privileges of parenthood
for years while she was living with Ry and Kaia 88 As such, the State
of California's overwhelming interest in ensuring that parents fulfill
their obligations to support and care for their children demands that
she be required to fulfill the obligations that come with the privileges
of parenthood. Elisa voluntarily chose to bring Ry and Kaia into the
world, and she should not be allowed to use her sexual orientation as
a "get out of jail free" card as absolution for abandoning her children.
See In re Marriage of Buzzanca, 72 Cal. Rptr. 2d 280, 290 (Cal. Ct. App. 1998).
Moss v. Superior Court, 950 P.2d 59, 67 (Cal. 1998).
185 Id. (citing In re Ricky H., 468 P.2d 204, 207 (Cal. 1970)).
186 Id. at 67 n.8 (citations omitted).
187 Elisa B. v. Superior Court, 117 P.3d 660, 669 (Cal. 2005).
188 Id,
183
184
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Welfare of the Child

Even assuming that gay parentage is wrong or immoral, fairness
requires that the children born into homosexual relationships are not
punished for their parents' actions. Unlike a case in which a homosexual couple sues for the right to adopt a child, the instant case involves
two children who, through no choice of their own, were born to a
lesbian couple. Therefore, an analysis of the lesbian co-parentage
issue is incomplete without a discussion of the practical consequences
borne by the children involved.
Since both federal and state governments condition the receipt of
various financial benefits on the existence of a parent-child relationship, allowing lesbian co-parents to cut ties with their partner's children decreases the children's financial support opportunities. 189 For
instance, establishing a parent-child relationship renders a child eligible to receive child support, social security payments, and survivor
benefits.' 90 Furthermore, children are usually covered under their
parent's health insurance program, and children have inheritance
rights.191 Prohibiting lesbian co-parents from establishing a parentchild relationship under the UPA decreases the likelihood that a child
will be able to take advantage of these financial resources.
Furthermore, because children naturally develop an attachment
to the adults who raise them as a young child, it is essential that California courts do everything in their power to preserve existing parentchild relationships. Joseph Goldstein has noted that, for young children, "continuity of relationships, surroundings, and environmental
influence are essential for a child's normal development., 192 The severing of a parent-child-like relationship may result in "attachment dis1 93
order" and all the psychological disruptions that accompany it.
Children experiencing abandonment disorder often experience difficulty maintaining healthy relationships with others (especially other
caregivers), a need to control their relationships, and a dependence on
the approval of others.' 94
189 Kotlyarevskaya & Poster, supra note 3, at 212.
190 Id.
191 Id.
192 Id. at 215 (quoting JOSEPH GOLDSTEIN ET. AL., BEYOND THE BEST INTERESTS OF THE

CHILD 31-32 (Free Press 1973)).
193 Id. at 216.
194 See Kotlyarevskaya & Poster, supra note 3, at 216-17 (citing Eleanor Willemsen &
Michael Willemsen, The Best Interest of the Child: A Child's Right to Have Stable Relationships
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In light of the serious repercussions commonly associated with
the severing of a parent-child relationship, the California Supreme
Court was right to preserve the bond between Elisa and Ry and Kaia.
C.

Equal Protection and Due Process Implications of Elisa B.

While there can be no constitutional objection to applying the
same standards of parentage to both lesbian co-parents and heterosexual co-parents, it is worth examining whether the outcome reached in
Elisa B. is the result required by the UPA and the Fourteenth Amendment, or simply one reasonable interpretation chosen among a multitude of acceptable interpretations.
1.

Gender Discrimination

Some commentators argue that a parentage system that treats lesbian co-parents differently from heterosexual co-parents discriminates
on the basis of gender and thus violates the Equal Protection Clause
of the Fourteenth Amendment. 95 For example, Susan E. Dalton
points to historical discrepancies in the treatment of lesbian co-parents and men who form parenting relationships with children to whom
they are biologically unrelated.1 96 Dalton examined a number of California divorce cases from the 1970s in which wives sought judicial declarations that their husbands were the legal fathers of children born
outside the marriage in an effort to obtain child support. 197 Almost
uniformly, courts declared the husband to be the child's legal father
under a theory of equitable estoppel.1 98 However, when the situation
arose in which a lesbian co-parent sought to be declared the legal parent over her partner's children, the court refused to apply the same
Must Be Central to Custody Decisions, 11 MARKKULA CENTER FOR APPLIED ETHICS: ISSUES IN
ETHICS 7 (2000), available at http://www.scu.edu/ethics/publications/iie/vllnl/custody.html (last
visited Jan. 19, 2007)).
195 See Kotlyarevskaya & Poster, supra note 3, at 201.
196 Susan E. Dalton, From Presumed Fathersto Lesbian Mothers: Sex Discriminationand
the Legal Construction of Parenthood, 9 MICH. J. GENDER & L. 261, 319 (2003).
197 Id.
198 Id.

at 283-87. See also In re Marriage of Johnson, 152 Cal. Rptr. 121 (Cal. Ct. App.
1979) (finding that because the husband "had assumed the role of [the child's] father from the
very moment of [the child's] birth and continued to play that role for [the child's] entire life," he
had represented to the child that he was the child's father and had done so with the intention
that the child should accept and rely upon that representation; as such, the husband was equitably estopped from denying his status as the child's father even after the dissolution of his marriage to the child's mother).
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reasoning. 199 After reviewing several cases in which heterosexual coparents and lesbian co-parents received disparate treatment under the
law, Dalton concluded that "[t]o routinely assign men a status that is
commonly denied women under similar circumstances is to discrimi'2
nate on the basis of sex. 00
While Dalton does not explicitly make the argument herself, one
can easily extrapolate her position into a Fourteenth Amendment
argument. That is, if one accepts Dalton's premise that the disparity
in treatment between heterosexual co-parents and lesbian co-parents
constitutes gender discrimination, then such a policy may only persist
if it satisfies the intermediate scrutiny imposed on all gender classifications. However, the flaw in the gender discrimination argument is
that the comparison between lesbian co-parents and heterosexual coparents does not isolate gender as the sole independent variable.
Rather, the comparison between lesbian co-parents and heterosexual
co-parents includes two variables: gender and sexual orientation. As
a result, had Elisa B. 's outcome differed from In re Nicholas H. 's outcome, one could not determine whether the variance resulted from
gender discrimination or sexual orientation discrimination. Therefore, to determine whether the Fourteenth Amendment's prohibition
on gender discrimination prevents disparate treatment for lesbian and
heterosexual co-parents, one must inquire whether a court would
bestow paternity upon a homosexual male engaged in the upbringing
of his boyfriend's biological child. Since no such case has arisen in the
state of California to date, it is impossible to determine whether the
gender equality requirements of the Fourteenth Amendment mandated the outcome in Elisa B.
2.

Sexual Orientation Discrimination

Another equally important question is whether Elisa B.'s outcome was required by the Due Process Clause of the Fourteenth
Amendment in light of the United States Supreme Court's recent
holding in Lawrence v. Texas. The question boils down to the following inquiry: whether lesbian co-parents are, by definition, somehow
less fit to care for a child than heterosexual co-parents. Opponents of
gay parentage put forth the following rationales as justification for
199 Dalton, supra note 196, at 295 (citing Nancy S. v. Michele G., 279 Cal. Rptr. 212, 216
(Cal. Ct. App. 1991)).
200 Id. at 319.
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their position: 1) the children of gay parents are more likely to experience gender confusion and therefore become gay, 21 2) homosexual
parents are more likely to molest or physically abuse their children,2 2
and 3) the children of homosexual parents are less likely to develop in
an emotionally healthy manner.20 3
The first argument stems from the so-called "germ theory" that
posits that homosexuality is a learned behavior that a person
"catches" through exposure to it. 20 4 Assuming for the sake of argu-

ment that homosexual children are less desirable than heterosexual
children, virtually every study on the subject reveals that homosexual
parents are no more likely to raise a homosexual child than are heterosexual parents.20 5 One study, conducted in 1983 found that there
were no significant differences in sexual orientation between adolescents raised by heterosexual couples and those raised by lesbian
couples.20 6 Another study, published in 1997, found that young adults
raised by homosexuals reported being attracted to persons of the
same sex at a similar rate to young adults raised by heterosexuals.2 7
The second argument frequently offered by opponents of gay
parentage-that homosexual parents are more likely to physically
abuse or molest their children-originates in the idea that homosexuals must "recruit" partners because they cannot reproduce. 208 How201 See Judith Stacey & Timothy J. Biblarz, (How) Does the Sexual Orientation of Parents

Matter, 66 AM. Soc. REV. 159, 161 (2001) (citing Lynn D. Wardle, The Potential Impact of
Homosexual Parentingon Children, 1997 ILL. L. REV. 833); see also P. J. Falk, Lesbian Mothers:
Psychosocial Assumption in Family Law, 44 AM. PSYCH. 941 (1989).
202 Stacey & Biblarz, supra note 201, at 161.
203 Id. (citing DAVID POPENOE, LIFE WITHOUT FATHER (Free Press 1996); DAVID BLANKENHORN, FATHERLESS AMERICA:

CONFRONTING OUR MOST URGENT SOCIAL PROBLEM (Basic

1995)). See also EDITORS OF THE HARVARD LAW REVIEW, SEXUAL ORIENTATION AND THE
LAW (Harv. Univ. Press 1990).
204 Brian Miller, Gay Fathers and Their Children, 28 FAMILY COORDINATOR 544, 546
(1979).
205 Id. at 547. See also Richard Green, Children of Homosexuals Seem Headed Straight, 12
PSYCHOL. TODAY 44 (1978); Ruth Weeks, Andre Derdeyn, & Margaretha Langman, Two Cases
of Children of Homosexuals, 6 CHILD PSYCH. & HUM. DEV. 26 (1975).
206 Richard Green, Sexual Identity of 37 Children Raised By Homosexual or Transsexual
Parents, 135 AM. J. OF PSYCHIATRY 692 (1978). For a comprehensive summary of the research
performed in the late 1970s and early 1980s on this subject, see Charlotte J. Patterson, Children
of Lesbian and Gay Parents, 63 CHILD. DEV. 1025 (1992); Nancy D. Polikoff, This Child Does
Have Two Mothers: Redefining Parenthoodto Meet the Needs of Children in Lesbian-Motherand
Other NontraditionalFamilies, 78 GEO. L.J. 459, 545 n.479 (1990).
207 FIONA L. TASKER & SUSAN GOLOMBOK, GROWING UP IN A LESBIAN FAMILY: EFFECTS
ON CHILD DEVELOPMENT (1997).
208 Miller, supra note 204, at 546.
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ever, contemporary empirical studies find no support for this
theory.2 °9 In fact, it is now so commonly accepted that those guilty of
molestation and incest are disproportionately heterosexual 210 that two
researchers reported that "[t]he adult heterosexual male constitutes a
greater sexual risk to underage children than does the adult homosexual male. '211 Studies have also found that because sexual abuse of
children by adult women is extremely rare, the children of lesbian
mothers are at a very low risk of sexual abuse. 1 2
Finally, the argument that the children of homosexual parents are
more likely to experience emotional and psychological harm than children of heterosexual parents and are therefore less likely to develop
into well-adjusted and healthy adults is also largely unsupported by
empirical evidence. In a recent study, Judith Stacey and Timothy
Biblarz explain that in terms of anxiety, depression, self-esteem, and
numerous other measures of social and psychological adjustment,
there are few significant differences between children raised by lesbian women and children raised by heterosexual couples.2 13
In addition to the wealth of research supporting the notion that
children of homosexual parents are not in a worse position than children raised in a heterosexual household, numerous studies suggest
that, at least in some respects, being raised in a homosexual household
may even be an advantage. For example, R. Green discovered that
the daughters of lesbian women were more likely to act in manners
that did not conform with "sex-typed cultural norms"; that is, daughters of lesbian mothers were more likely to participate in activities
typically associated with both masculine and feminine qualities while
daughters of heterosexual mothers displayed a significantly greater
interest in activities associated with traditionally feminine qualities.21 4
In addition, daughters of lesbian mothers have also been found to be
more likely to desire to go into occupations not traditionally associ209 Id.
210 Id.

211 A. Nicholas Groth & H. Jean Bimbaum, Adult Sexual Orientation and Attraction to
Underage Persons, 7 ARCHIVES OF SEXUAL BEHAV. 175 (1978).
212 Patterson, supra note 206, at 1034 (citing SEXUAL ABUSE OF CHILDREN:

SELECrED

READINGS (B.M. Jones & K. MacFarlane eds., Nat'l Center on Child Abuse & Neglect 1980)).
213 Stacey & Biblarz, supra note 201, at 161.

214 Id. at 168 (citing Richard Green et al., Lesbian Mothers and Their Children: A Comparison with Solo Parent Heterosexual Mothers and Their Children, 15 ARCHIVES OF SEXUAL
BEHAV. 167 (1986)).
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ated with women.t 5 Furthermore, several empirical studies indicate
that lesbian co-parents are often "more skilled at parenting and more
involved with the children" than stepfathers2 6 or even biological
fathers in heterosexual relationships.217
Therefore, if the overwhelming majority of empirical evidence
debunks the primary psychological or sociological arguments in favor
of applying different standards of parentage for lesbian co-parents,
one could argue that the only remaining justification for continuing to
treat lesbian co-parents differently in the parentage determination is
the notion that homosexuality is inherently immoral. As such, a court
applying the rational basis test in the manner set forth in Lawrence
might conclude that the Fourteenth Amendment requires equal treatment of heterosexual and homosexual co-parents. At the same time,
one can almost be certain that a court applying the traditional rational
basis test would not require the outcome in Elisa B. Therefore, until
lower courts begin to interpret the Lawrence decision, the constitutional issues underlying Elisa B. and other lesbian co-parentage cases
will remain unclear.
CONCLUSION

The Supreme Court of California's decision in Elisa B. v. Superior Court stands for the proposition that lesbian co-parents are eligible to receive parental rights over their partner's children even after
the romantic relationship between the co-parent and the birth mother
has terminated. The decision had the practical effect of overturning a
string of cases that denied lesbian co-parents the standing to bring an
action for parentage. In addition, while it is unclear whether the outcome in Elisa B. was required by the Due Process or Equal Protection
Clauses of the Fourteenth Amendment, the ambiguity of the issue
highlights the need for legislative action. In the interests of promoting
predictability in family planning, it is essential that state legislatures
explicitly address the issue of gay parentage. This author leaves the
determination of the substance of these legislative enactments to wiser
215 Id. (citing Alisa Steckel, Psychosocial Development of Children of Lesbian Mothers, in
GAY ANt) LESBIAN PARENTS (Frederick W. Bozett, ed., Praeger 1987). See also Green, supra

note 206 (finding that 53% of daughters of lesbians aspired to pursue careers such as doctor,
lawyer, engineer, or astronaut, compared to only 21% of daughters of heterosexual mothers).
216 Stacey & Biblarz, supra note 201, at 174.
217 Id. (citing A. Brewaeys, et al., Donor Insemination: Child Development and Family
Functioning in Lesbian Mother Families, 12 HUMAN REPRODUCTION 1349 (1997)).
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men and women, but hopes that states will look to the example set by
the California Supreme Court and emphasize both the well-being of
the children involved in these unfortunate yet inevitable parentage
disputes as well as parental accountability for the children they help
bring into the world.

