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INTRODUCTION

In the early morning hours of September 8, 1993, Christopher
Simmons and Charles Benjamin, ages seventeen and fifteen respec-
tively, broke into the home of Shirley Crook.1 Simmons turned on a
hallway light, awakening Crook as she slept in her bedroom. When
Crook asked, "Who's there?" Simmons entered the room "where he
recognized her from a previous car accident involving them both."
Simmons later admitted that this recognition confirmed his resolve to
murder her.2 Using duct tape, Simmons and Benjamin covered
Crook's eyes and mouth and bound her hands and transported Crook
in her minivan to a state park. Implementing a previously made plan,
the perpetrators tied Crook's hands and feet together with wire,
wrapped and covered her face with more duct tape, and threw her
from the railroad trestle of a bridge. She drowned to death.'

On the following day, police arrested Simmons at his high school
where he had bragged about the murder and told friends that Crook
had been killed "because the bitch seen my face."5 He confessed to
murdering Crook and also agreed to the videotaping of a reenactment
of the crime. The state, seeking the death penalty, tried Simmons as
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1 Roper v. Simmons, 543 U.S. 551, 556 (2005); State v. Simmons, 944 S.W.2d 165, 169 (Mo.
1997). Simmons believed that the home was the residence of a "voodoo man" who "owned
hotels and had lots of money ...." 944 S.W.2d at 169; see also Mary Berkheiser, Capitalizing
Adolescence: Juvenile Offenders on Death Row, 59 U. MIAMI L. REV. 135 (2005).

2 Roper, 543 U.S. at 556.
3 Simmons had earlier "proposed to commit burglary and murder by breaking and entering,

tying up a victim, and throwing the victim off a bridge. Simmons assured his friends that they
could 'get away with it' because they were minors." Id. at 556.

4 Id. at 556-57.
5 id. at 557.
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an adult,6 and a Missouri jury found him guilty of murder and recom-
mended that he be put to death.7 The trial judge accepted that recom-
mendation and the Missouri Supreme Court initially affirmed that
determination.' However, the state supreme court subsequently set
aside Simmons' death sentence and instead sentenced him to life in
prison without the possibility of parole. 9

Does the "cruel and unusual punishments" clause of the Eighth
Amendment to the United States Constitution1 ° prohibit sentencing to
death individuals who were less than eighteen years of age at the time
they committed a capital offense? The Supreme Court of the United
States grappled with this question when faced with the previous fac-
tual scenario in Roper v. Simmons." The Court, by a 5-4 vote,
answered in the affirmative. In so holding, the Court made two deter-
minations-one objective and one subjective-and one confirming
(and, as will be seen, controversial) observation. First, the Court
found no national consensus favoring the death penalty for individuals
under the age of eighteen. Second, exercising its independent institu-
tional judgment, the Court concluded that "the juvenile death penalty
is a disproportionate punishment for offenders under 18. ' '12 Third, the
Court opined that its proportionality analysis "finds confirmation in
the stark reality that the United States is the only country in the world
that continues to give official sanction to the juvenile death penalty."' 3

How and why did the Court determine that the Eighth Amend-
ment categorically exempted individuals below the age of eighteen
from capital punishment? What methodologies did the Court employ
when it considered and resolved Simmons' and Missouri's dispute

6 "As Simmons was 17 at the time of the crime, he was outside the criminal jurisdiction of
Missouri's juvenile court system." Id. (citation omitted). The fifteen-year-old Benjamin was not
old enough to face the death penalty and was convicted and sentenced to life in prison. See Tim
Rowden, As Killer Awaits Ruling, Victim's Family Still Hurts, ST. Louis POST-DISPATCH, Jan. 29,
2004, at 1.

7 Roper, 543 U.S. at 557.
8 State v. Simmons, 944 S.W.2d 165, 191 (Mo. 1997).
9 State ex rel. Simmons v. Roper, 112 S.W.3d 397, 400 (Mo. 2003), affd, 543 U.S. 551

(2005). The Missouri Supreme Court concluded that the reasoning of the United States
Supreme Court in Atkins v. Virginia, 536 U.S. 304 (2002), which held that the Eighth Amend-
ment barred the execution of the mentally retarded, similarly prohibited the execution of
juveniles who were under the age of eighteen at the time they committed the crime. Id. at 399.

10 U.S. CONST. amend. VIII.
11 543 U.S. 551 (2005).
12 Id. at 564.
13 Id. at 575.
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over the Eighth Amendment's meaning? Is the result the Court
reached a defensible one supported by persuasive reasoning and anal-
ysis, or, as Justice Antonin Scalia argued in dissent, does the Court's
decision reach an "implausible result" reflecting "the subjective views
of five Members of this Court and like-minded foreigners"?14 These
queries regarding the Roper Court's decision are particularly salient
given that, just sixteen years earlier, the Court ruled that juvenile
offenders between the ages of fifteen and eighteen could be sentenced
to death. That prior decision, Stanford v. Kentucky, 5 found no
national consensus indicating that the juvenile death penalty consti-
tuted impermissible cruel and unusual punishment. 6 Moreover, a
plurality of the Stanford Court "emphatically reject[ed]" the view that
the Court should independently assess and exercise its own judgment
with respect to the constitutionality of executing under-eighteen
offenders.17 What explains Roper's rejection of Stanford?

This Article examines Roper's construction and application of the
Eighth Amendment in the specific context of the juvenile death pen-
alty. Part I provides a brief overview of interpretive approaches to
and constructions of the Eighth Amendment, particularly focusing on
the Supreme Court's 1958 formulation of the still-governing "evolving
standards of decency" criterion in Trop v. Dulles. 8 Part II discusses
the Court's domestic consensus analytic, a count-the-states inquiry
regarding the number of state legislatures prohibiting and permitting
the juvenile death penalty. Part III focuses on the Court's indepen-
dent judgment regarding the constitutionality of the juvenile death
penalty and its decision to view juveniles, not as individuals, but as a
class consisting of all persons under the age of eighteen who lack the
maturity or culpability required for death penalty exposure. Part IV
examines and critiques Roper's use of foreign jurisdictions' abolition
of the juvenile death penalty as confirmation that the practice violates
the United States Constitution. More broadly, Part IV also assesses
some of the implications of the Court's willingness to look to foreign
law to confirm its construction of the Constitution. Finally, the Arti-
cle concludes by examining the Court's Eighth Amendment analysis
in general, one defined and framed by the views of (at least five mem-

14 Id. at 608 (Scalia, J., dissenting).
15 492 U.S. 361 (1989).
16 See id. at 370-71.
17 See id. at 377-78 (plurality opinion).
18 356 U.S. 86 (1958).
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bers of) the Court sandwiched between a domestic consensus and a
foreign one.

I. CONSTRUING THE EIGHTH AMENDMENT

The Eighth Amendment to the United States Constitution, appli-
cable to the states via the Fourteenth Amendment, 19 provides that
"[e]xcessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted."2  The last clause-
"cruel and unusual punishments" -is not self-defining, so the
Supreme Court must construe it and give it operational meaning. This
language in the Eighth Amendment has been deemed "expansive,"21
an abstract moral phrase,22 and an indeterminate directive.23 The
Court, exercising its assumed institutional authority "to say what the
law is,"'24 has decided what governments can and cannot do with, or to,
individuals who contend that sentencing them to death violates the
Constitution.

How does a jurist determine that a particular punishment is
"cruel and unusual" and therefore unconstitutional? One interpretive
approach asks whether the challenged punishment was permitted in
1791. At that time even seven-year-olds were not totally beyond the

19 See U.S. CONST. amend. XIV; Furman v. Georgia, 408 U.S. 238, 239 (1972); Robinson v.
California, 370 U.S. 660, 666-67 (1962).

20 U.S. CONST. amend. VIII. This amendment was modeled on the following section of the
English Declaration of Rights of 1689: "excessive fines ought not to be required nor Excessive
Fines imposed; nor cruel and unusual Punishments inflicted." 1 W. & M., ch. 2, § 10, in 3 Eng.
Stat. at Large 441 (1770), quoted in Roper v. Simmons, 543 U.S. 551, 577 (2005). See also AKHIL
REED AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY 332 (2005) (noting that the Eighth
Amendment "copied the English Bill of Rights"); LEONARD W. LEVY, ORIGINS OF THE BILL OF
RIGHTS 231, 237-38 (1999) (discussing the English Declaration of Rights and the provenance of
the Eighth Amendment).

21 Roper v. Simmons, 543 U.S. 551, 560 (2005).
22 See CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-GOVERNMENT 121 (2001)

(noting that certain constitutional provisions set forth "abstract moral or political principles");
Ronald Dworkin, Judge Roberts on Trial, N.Y. REV. OF BOOKS (Oct. 20, 2005), at 14 (stating that
the "great constitutional clauses . . . are drafted in highly abstract terms that demand interpreta-
tion. Much of this is abstract moral language .... ).

23 See MICHAEL J. PERRY, THE CONSTITUTION IN THE COURTS: LAW OR PoLmcs? 74

(1994).
24 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). See also Cooper v. Aaron, 358

U.S. 1, 18 (1958) ("the federal judiciary is supreme in the exposition of the law of the Constitu-
tion, and that principle has.., been respected by this Court and the Country as a permanent and
indispensable feature of our constitutional system").



2006] THE CONSENSUS-PLUs EIGHTH AMENDMENT

reach of the death penalty.25 In the words of Justice Scalia, "the
threshold inquiry in determining whether a particular punishment
complies with the Eighth Amendment... [is] whether it is one of the
'modes or acts of punishment that had been considered cruel and unu-
sual at the time that the Bill of Rights was adopted.' '' 26 Under this
originalist or literalist methodology, 27 Eighth Amendment challenges
would be viewed under and measured against a static Constitution, a
document with one-and only one-unchanging meaning. That
which was not cruel and unusual punishment in 1791 is not cruel and
unusual punishment today and, barring constitutional amendment,
would not be cruel and unusual in future years.

The Supreme Court has not limited itself to an originalist
approach when interpreting the Eighth Amendment. Rather, the
Court, in deciding whether a particular practice currently constitutes a
cruel and unusual punishment, 28 has long been guided by "a precept of

25 See Roper v. Simmons, 543 U.S. 551, 609 n.1 (2005) (Scalia, J., dissenting). Justice Scalia
noted that "there was a rebuttable presumption of incapacity to commit a capital (or other)
felony until the age of 14." Id. (citation omitted). See also 4 WILLIAM BLACKSTONE, COMMEN-
TARIES ON THE LAWS OF ENGLAND 23-24.

26 Roper, 543 U.S. at 609 n.1 (Scalia, J., dissenting) (quoting Ford v. Wainwright, 477 U.S.
399, 405 (1986)). In an earlier Taft Lecture at the University of Cincinnati, Justice Scalia
remarked, "Perhaps the mere words 'cruel and unusual' suggest an evolutionary intent more
than other provisions of the Constitution, but that is far from clear; and I know of no historical
evidence for that meaning." Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV.
849, 862 (1989). Confessing "that in a crunch I may prove a faint-hearted originalist," Scalia
wrote: "I cannot imagine myself, any more than any other federal judge, upholding a statute
that imposes the punishment of flogging." Id. at 864. See also ANTONIN SCALIA, A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 144-47 (Amy Gutmann ed., 1997) (discuss-
ing interpretive methodology and the Eighth Amendment).

27 On originalism, see RANDY BARNETT, RESTORING THE LOST CONSTITUTION: THE PRE-
SUMPTION OF LIBERTY 89-130 (2004) (discussing and defending an original meaning version of
originalism); KEITH E. WHITINGTON, CONSTITUTIONAL INTERPRETATION: TEXTUAL MEANING,
ORIGINAL INTENT, AND JUDICIAL REVIEW (1999) (arguing for a jurisprudence of original
intent); Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United States
Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION:
FEDERAL COURTS AND THE LAW, supra note 26, at 38 (arguing for interpretation of the Consti-
tution based on the original understanding and meaning of constitutional text); Henry Paul
Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV. 723, 724-27 (1988)
("The relevant inquiry must focus on the public understanding of the language when the Consti-
tution was developed."); Cass R. Sunstein, Five Theses of Originalism, 19 HARV. J. L. & PUB.
POL'Y 311 (1996) (discussing forms of originalism). See also STEPHEN BREYER, ACTIVE LIB-
ERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION 115-16 (2005) (discussing originalist/
literalist approach to constitutional interpretation),

28 See CASS R. SUNSTEIN, RADICALS IN ROBES: WHY EXTREME RIGHT-WING COURTS

ARE WRONG FOR AMERICA 64, 66 (2005) (suggesting that ratifiers of a cruel and unusual provi-
sion in a constitution "might well believe that the important question, for future interpreters, is
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justice that punishment for the crime should be graduated and propor-
tioned to the offense."29 Setting forth this principle in its 1910 deci-
sion in Weems v. United States,3" the Court opined that "[w]hat
constitutes a cruel and unusual punishment has not been exactly
decided. It has been said that ordinarily the terms imply something
inhuman and barbarous,-torture and the like."'" Interestingly, the
Court also commented that "general language" found in the Constitu-
tion "enacted... from an experience of evils... should not, therefore,
be necessarily confined to the form that evil had theretofore taken."32

Expounding on this nonoriginalist view, the Court stated:

Time works changes, brings into existence new conditions and pur-
poses. Therefore a principle, to be vital, must be capable of wider
applications than the mischief which gave it birth. This is peculiarly
true of constitutions. They are not ephemeral enactments, designed to
meet passing occasions.... In the application of a constitution, there-
fore, our contemplation cannot be only of what has been, but of what
may be.33

More recently, in Trop v. Dulles, 4 a plurality of the Court, in an
opinion by Chief Justice Earl Warren, declared that "[t]he basic con-
cept underlying the Eighth Amendment is nothing less than the dig-
nity of man."35 Noting that the Weems Court had "recognized ... that
the words of the Amendment are not precise, and that their scope is
not static," Warren wrote that the amendment "draws its meaning
from the evolving standards of decency that mark the progress of a
maturing society."36 Employing this evolutionary approach and inval-

whether a practice really does constitute cruel and unusual punishment-not whether the
ratifiers of that provision believed that it did").

29 Weems v. United States, 217 U.S. 349, 367 (1910).
30 217 U.S. 349 (1910).
31 Id. at 368.

32 Id. at 373.

33 Id.

34 356 U.S. 86 (1958).
35 Id. at 100 (plurality opinion).
36 Id. at 100-01 (plurality opinion) (footnote omitted). See generally William C. Heffernan,

Constitutional Historicism: An Examination of the Eighth Amendment Evolving Standards of
Decency Test, 54 AM. U. L. REV. 1355 (2005).

[Vol. 17:1
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idating the denationalization penalty before the Court,37 Warren rea-
soned that "[t]he civilized nations of the world are in virtual unanimity
that statelessness is not to be imposed as punishment for crime, 38 cit-
ing a United Nations survey showing that only the Philippines and
Turkey denationalized individuals convicted of desertion.39

The Court cannot identify punishments satisfying the "evolving
standards of decency that mark the progress of a maturing society"4 °

without making judicial inquires outside the scope of an originalist
approach to the Eighth Amendment.4" The originalist "anti-time"
methodology42 identifies and endorses for use today those same puni-
tive practices allowed in 1791. 43 Originalism does not ask whether
society has evolved and reached some level of maturity such that
those practices are no longer permissible as a matter of constitutional
law. Unlike the originalist approach, subscribers to the Trop formula-
tion and interpretive approach to Eighth Amendment issues are con-
cerned with matters of decency and dignity and seek to determine, not
what was permissible at the close of the eighteenth century, but what
is permissible today. On this view, a constitutionally valid punishment
is one which can be located on an evolutionarily progressive arc of
dignity; punishments not situated on that arc violate the Eighth
Amendment.

37 Before the Court was the question of the constitutionality of the penalty of denationali-
zation of a United States citizen convicted by court-martial for wartime desertion. Trop, 356
U.S. at 94 (plurality opinion).

38 Id. at 102 (plurality opinion). See also Harold Hongju Koh, International Law as Part of
Our Law, 98 AM. J. INT'L L. 43, 46 (2004) ("In Trop and subsequent cases, the Court made clear
that this 'evolving standard' should be measured by reference not just to maturing American
experience, but to foreign and international experience as well.").

39 See Trop, 356 U.S. at 103 (plurality opinion). A dissenting Justice Felix Frankfurter
argued that "[m]any civilized nations impose loss of citizenship for indulgence in designated
prohibited activities," with certain countries making "wartime desertion result in loss of citizen-
ship-native-born or naturalized." Id. at 126 (Frankfurter, J., dissenting). Frankfurter thus con-
cluded that "denationalization ... cannot justifiably be deemed so at variance with enlightened
concepts of humane justice as to be beyond the power of Congress, because constituting a cruel
and unusual punishment within the meaning of the Eighth Amendment." Id. at 126-27 (Frank-
furter, J., dissenting) (citation and internal quotation marks omitted).

40 Id. at 101 (plurality opinion).
41 See supra notes 25-27 and accompanying text.
42 See Philip C. Kissam, Triangulating Constitutional Theory: Power, Time, and Everyman,

53 BUFF. L. REv. 269, 283 (2005) (arguing that the originalist approach is "anti-time in the sense
that this approach essentially forecloses consideration of our country's history between the time
the constitutional text was adopted and the current issues to be resolved").

43 Id. at 300-01.

2006]



CIVIL RIGHTS LAW JOURNAL [Vol. 17:1

Roper v. Simmons held that a death sentence imposed on an indi-
vidual who was under the age of eighteen at the time he committed
murder did not meet the requisite standard of evolving decency and
societal maturation. The following section considers how and why the
Court reached this result.

II. THE DOMESTIC CONSENSUS ANALYTIC

Justice Anthony Kennedy's opinion for the five-justice Roper
majority,' guided by the Trop evolving standards of decency formula-
tion,45 began with "a review of objective indicia of consensus, as
expressed in particular by the enactments of legislatures that have
addressed the question."46

In conducting this count-the-states inquiry Justice Kennedy was
not breaking new analytical ground. In the 1988 Thompson v.
Oklahoma47 decision, a plurality of the Court concluded that the
Eighth Amendment prohibited the execution of a fifteen-year-old
murderer, finding that all of the eighteen states with expressly stated
minimum ages in their death penalty statutes "require that the defen-
dant have attained at least the age of 16 at the time of the capital
offense."'  The Court did not count the fourteen states in which capi-
tal punishment was not authorized, as well as the nineteen states in
which "no minimum age is expressly stated in the death penalty stat-
ute."49 The following year, in Stanford v. Kentucky,5" the Court held

44 Justices Stevens, Souter, Ginsburg, and Breyer joined Kennedy's opinion.
45 See supra note 36 and accompanying text. Kennedy opined that, in conducting the

evolving standards inquiry, the Cruel and Unusual Punishments Clause "must be interpreted
according to its text, by considering history, tradition, and precedent, and with due regard for its
purpose and function in the constitutional design." Roper, 543 U.S. at 560. See also id. at 589
(O'Connor, J., dissenting) (opining that the cruel and unusual punishments proscription "is not a
static command" and that the clause "would be little more than a dead letter today if it barred
only those sanctions-like the execution of children under the age of seven-that civilized soci-
ety had already repudiated in 1791").

46 Id. at 564.
47 487 U.S. 815 (1988).
48 Id. at 829 (plurality opinion).
49 Id. at 826-27 (plurality opinion). A dissenting Justice Scalia, joined by Chief Justice

Rehnquist and Justice White, found no national consensus exempting those under sixteen from
capital punishment. Not confining his count to the eighteen states with the age sixteen mini-
mum, Scalia wrote:

A survey of state laws shows ... that a majority of the States for which the issues exists
(the rest do not have capital punishment) are of the view that death is not different inso-
far as the age of juvenile criminal responsibility is concerned. And the latter age, while
presumed to be 16 in all the States can, in virtually all the States, be less than 16 when
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that imposing the death penalty on persons who were sixteen or sev-
enteen years of age at the time of a capital offense did not violate the
Eighth Amendment. "Of the 37 States whose laws permit capital pun-
ishment, 15 decline to impose it upon 16-year-old offenders and 12
decline to impose it on 17-year-old offenders," Justice Scalia wrote in
his opinion for the Court.5" "This does not establish the degree of
national consensus this Court has previously thought sufficient to
label a particular punishment cruel and unusual. 5 2

A significant and related development in 2002 set the stage for
Roper's reexamination of the Court's holding in Stanford. In Atkins
v. Virginia53 the Court held that the execution of the mentally
retarded constituted cruel and unusual punishment and thus violated
the Eighth Amendment. Overruling Penry v. Lynaugh54 and finding a
national consensus against such executions, Justice John Paul Stevens'
opinion for the Court (joined by Justices O'Connor, Kennedy, Souter,
Ginsburg, and Breyer) pointed out that, subsequent to Penry, sixteen
states enacted laws exempting the mentally retarded from the imposi-
tion of capital punishment, and that legislation banning the practice
had been passed by the Texas legislature (but was vetoed by that
state's governor) and by one legislative house in Virginia and

individuated consideration of the particular case warrants it. Thus, what Oklahoma has
done here is precisely what the majority of capital-punishment States would do.

Id. at 868 (Scalia, J., dissenting) (citation omitted).
50 492 U.S. 361 (1989).
51 Id. at 370. Chief Justice Rehnquist and Justices White, O'Connor, and Kennedy joined

Scalia's opinion.
52 Stanford, 492 U.S. at 370-71. See also id. at 371 ("a majority of the States that permit

capital punishment authorize it for crimes committed at age 16 or above").
53 536 U.S. 304 (2002).
54 492 U.S. 302 (1989). Penry concluded, among other things, that there was no objective

evidence "of an emerging national consensus against execution of the mentally retarded, reflect-
ing the evolving standards of decency that mark the progress of a maturing society." Id. at
333-34 (citation and internal quotation marks omitted). The Penry Court noted that only Geor-
gia banned such executions by statute, and that Maryland had passed a similar law which was to
take effect a few days after the issuance of the Court's decision. Id. at 334. The anti-execution
position of those two states, "even when added to the 14 States that have rejected capital punish-
ment completely, do not provide sufficient evidence at present of a national consensus." Id.

20061
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Nevada. For Stevens, "the consistency of the direction of change"
was significant.56

[T]he large number of States prohibiting the execution of mentally
retarded persons (and the complete absence of States passing legisla-
tion reinstating the power to conduct such executions) provide power-
ful evidence that today our society views mentally retarded offenders
as categorically less culpable than the average criminal.

Noting, further, that the execution of the mentally retarded was not
common in capital punishment states, Stevens determined that "[t]he
practice ...has become truly unusual, and it is fair to say that a
national consensus has developed against it. '"58

Given the Atkins Court's analysis and application of the Eighth
Amendment, one could have anticipated that litigants would call upon
the Court to revisit its holding in Stanford.59  Approximately two
months after the Court issued the Atkins decision, it denied a stay of
execution sought by Toronto Patterson, a juvenile offender who com-
mitted murder when he was seventeen years old.6" Justice Stevens,
the author of the Atkins decision, dissented: "Given the apparent
consensus that exists among the States and in the international com-
munity against the execution of a capital sentence imposed on a juve-
nile offender, I think it would be appropriate for the Court to revisit
the issue at the earliest opportunity."6t In a separate dissent, Justice
Ginsburg, joined by Justice Breyer, urged that Atkins "made it tena-

55 See Atkins, 536 U.S. at 314-15 nn.16-17. A dissenting Justice Scalia argued that the
Court "miraculously extracts a 'national consensus' ... from the fact that 18 States-less than
half (47%) of the 38 States that permit capital punishment (for whom the issue exists)-have
very recently enacted legislation barring execution of the mentally retarded." Id. at 342 (Scalia,
J., dissenting). As eleven of those eighteen states prohibited the "execution of mentally retarded
defendants convicted after, or convicted of crimes committed after, the effective date of the legisla-
tion," Scalia found, not "a statement of absolute moral repugnance, but one of current prefer-
ences between two tolerable approaches." Id. (emphasis in original).

56 Id. at 315 (footnote omitted).
57 Id. at 315-16.
58 Id. at 316 (footnote omitted). In addition, Stevens noted that certain organizations and

representatives of religious organizations and the "world community" opposed executing the
mentally retarded, and that polling data indicated "that executing the mentally retarded is wrong

. .Id. at 316 n.21.
59 See Victor L. Streib, Adolescence, Mental Retardation, and the Death Penalty: The Siren

Call of Atkins v. Virginia, 33 N.M. L. REV. 183 (2003).
60 Patterson v. Texas, 536 U.S. 984 (2002).
61 Id. at 984 (Stevens, J., dissenting).

[Vol. 17:1
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ble" for Patterson to seek reconsideration of Stanford.62 Patterson
was put to death by the state of Texas on the very day his plea for a
stay was denied.63

Thereafter, Kevin Stanford, whose Eighth Amendment claim the
Court rejected in 1989, filed an application for an original writ of
habeas corpus with the Court, asserting that executing him would be
unconstitutional because he was under eighteen when he committed
his crime. The Court denied the petition over the dissents of Justices
Stevens, Souter, Ginsburg, and Breyer.64 Stevens' dissenting opinion
argued that Atkins "appl[ied] with greater force to the execution of
juvenile offenders."'65 Seeing no justification for treating the mentally
retarded and juveniles differently, Stevens stated that "the number of
States expressly forbidding the execution of juvenile offenders (28) is
slightly fewer than the number forbidding the execution of the men-
tally retarded (30) .... "66 He also found it significant that "since
1989, state legislatures in Indiana, Montana, New York, and Kansas,
and the Supreme Court of the State of Washington have all forbidden
the execution of persons who were under 18 at the time of their
offenses . ...- Concluding that the "practice of executing such
offenders is a relic of the past and is inconsistent with the evolving
standards of decency in a civilized society," Stevens declared, "We
should put an end to this shameful practice. '68

As only four justices had expressed opposition to the death pen-
alty for juveniles, Christopher Simmons had to persuade one addi-
tional member of the Court of the correctness of his Eighth
Amendment claim. Justice Kennedy, a member of the Court majori-
ties in both Stanford and Atkins, provided that crucial and law-chang-
ing fifth vote in his majority opinion in Roper. By his calculation,
thirty states-twelve states with no death penalty and eighteen death
penalty states with an exception for juveniles under the age of eigh-

62 Id. at 985 (Ginsburg, J., dissenting).
63 See Streib, supra note 59, at 188.

64 See In re Stanford, 537 U.S. 968 (2002).
65 Id. at 968 (Stevens, J., dissenting).
66 Id. (Stevens, J., dissenting).
67 Id. at 969 (Stevens, J., dissenting).
68 Id. at 972 (Stevens, J., dissenting). Stanford was not executed for the murder of Baerbel

Poore; his death-sentence was commuted to life without parole by then-Kentucky Governor Paul
Patton. See Lesley Stedman Weidenbener, Governors Find Leeway in Granting Clemency, Lou-
ISVILLE COURIER-J., Nov. 21, 2005, at 1A; Gail Gibson, Should a Teenager Pay With His Life?,
BALT. SUN, Oct. 13, 2004, at 1A.
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teen-prohibited the juvenile death penalty.69 And, he noted, in the
twenty death penalty states "without a formal prohibition on execut-
ing juveniles, the practice is infrequent. Since Stanford, six states have
executed prisoners for crimes committed as juveniles. In the past 10
years, only three have done so: Oklahoma, Texas, and Virginia. "70

Justice Kennedy also pointed to a "trend toward abolition of the
juvenile death penalty .... "71 Acknowledging that this trend was
"less dramatic" than the change the Court observed in the period
between its decisions in Penry and Atkins,72 Kennedy reasoned that
the "pace of abolition" was "significant" given "'the consistency of the
direction of change.'" 73 "Since Stanford, no State that previously pro-
hibited capital punishment for juveniles has reinstated it. This fact,
coupled with the trend toward abolition of the juvenile death penalty,
carries special force in light of the general popularity of anticrime leg-
islation ... and in light of the particular trend in recent years toward
cracking down on juvenile crime in other respects., 74  Kennedy
concluded:

As in Atkins, the objective indicia of consensus in this case-the
rejection of the juvenile death penalty in the majority of the States;
the infrequency of its use even where it remains on the books; and the
consistency in the trend toward abolition of the practice-provide suf-
ficient evidence that today our society views juveniles, in the words

69 Roper v. Simmons, 543 U.S. 551, 564 (2005). Eighteen states have the death penalty but
exempt juveniles under the age of eighteen from punishment: California, Colorado, Connecti-
cut, Illinois, Indiana, Kansas, Maryland, Montana, Nebraska, New Jersey, New Mexico, New
York, Ohio, Oregon, South Dakota, Tennessee, Washington, and Wyoming. Twelve states do
not have the death penalty: Alaska, Hawaii, Iowa, Maine, Massachusetts, Michigan, Minnesota,
North Dakota, Rhode Island, Vermont, West Virginia, and Wisconsin. See id. at 580 (appendix
to Court's opinion).

70 Id. at 565 (citation omitted). The twenty states with no formal prohibition of executing
juveniles are: Alabama, Arizona, Arkansas, Delaware, Florida, Georgia, Idaho, Kentucky, Lou-
isiana, Mississippi, Missouri, Nevada, New Hampshire, North Carolina, Oklahoma, Penn-
sylvania, South Carolina, Texas, Utah, and Virginia. See id. at 579 (appendix to Court's
opinion).

71 Id. at 566. See also Jeffrey Fagan & Valerie West, The Decline of the Juvenile Death
Penalty: Scientific Evidence of Evolving Norms, 95 J. CRIM. L. & CRIMINOLOGY 427 (2005)
(concluding that the decline in the imposition of the juvenile death penalty following the Court's
1989 decision in Stanford shows an emerging societal norm against that penalty).

72 See supra notes 53-56 and accompanying text.
73 Roper, 543 U.S. at 565-66 (quoting Atkins v. Virginia, 536 U.S. 304, 315 (2002)).
74 Id. (citations omitted).
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Atkins used respecting the mentally retarded, as "categorically less
culpable than the average criminal."75

Did the Court correctly conclude that there is a national consen-
sus against the juvenile death penalty? First, consider the Court's
count-the-states approach to the Eighth Amendment. While deciding
the operative meaning of a provision in the minority-protective and
majority-limiting Bill of Rights76 based on the states' consensus views
is, to say the least, a questionable enterprise;77 the word "unusual" in
the phrase "cruel and unusual punishments" arguably invites a quanti-
tative analysis.78 Under this mathematical approach, a challenged
practice would be unconstitutional so long as many or most states
banned a particular punishment. By contrast, giving an outcome-
influential effect to the descriptive proposition that many or most
states allow a challenged punishment presents the problem of the
oxymoronic majoritarian Bill of Rights. When the punishment's con-
stitutionality turns on its adoption by a majority of states, majoritari-
anism collides with the majority-limiting Bill of Rights. While Justice
Kennedy's statement that the non-dispositive consensus views of the

75 Id. at 567 (citation omitted).
76 See W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943)

The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes
of political controversy, to place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the courts. One's right to life, liberty,
and property, to free speech, a free press, freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they depend on the outcome of no
elections.

See also A. Leon Higginbotham, Jr., Racism in American and South African Courts: Similarities
and Differences, 65 N.Y.U. L. REV. 479, 588 n.64 (1990) ("The Bill of Rights-the first ten
amendments to the Constitution-is the primary source of the legal boundaries on what the
majority, acting through government, can do to individuals.").

77 See Robert Weisberg, Op-Ed., Cruel and Unusual Jurisprudence, N.Y. TIMES, Mar. 4,
2005, at A21 (observing that the Court's "approach raises the perfectly reasonable question of
how the scope of the Bill of Rights, which was designed to limit the powers of legislative majori-
ties, could depend in part on the decisions of those very majorities").

78 See Vicki C. Jackson, Comment, Constitutional Comparisons: Convergence, Resistance,
Engagement, 119 HARV. L. REV. 109, 127 (2005). See also DAVID R. Dow, Executed on a Tech-
nicality: Lethal Injustice on America's Death Row 163 (2005)

[W]hether a punishment is "unusual" is a purely empirical issue. If many jurisdictions do
something, then whatever they do is not unusual; it is common. If few jurisdictions do
something, then it is unusual. Consequently, whether something is unusual is a dynamic
question. A practice may be common today yet unusual a month from now if jurisdic-
tions that currently use the practice gradually abandon it .. . .A society's standards
evolve, and as they do, a practice that was formerly common may become less so, and
eventually it will become unusual.
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states only "gives us essential instruction '79 renders a majoritarian
construction of the anti-majoritarian Bill of Rights less problematic,
the Court's count-the-states methodology employs an interpretive
analytic pointing away from the ultimate Eighth Amendment ques-
tion-whether the juvenile death penalty was within or exceeded the
constitutional limits on "what the majority, acting through govern-
ment, can do to individuals."80

The question of whether the Court correctly found a domestic
consensus remains. The word "consensus" has several dictionary defi-
nitions, including "the collective unanimous opinion of a number of
persons,"81 a "[g]eneral agreement or concord, 's2 or "[a]n opinion or
position reached by a group as a whole or by majority will."83 An
anti-juvenile death penalty consensus in the form of a collective una-
nimity does not exist in the United States because some states permit
the practice.'

Thus, the most that can be said is that a majority of the states
arguably have "turned [their] face against the juvenile death pen-
alty."85 By the Roper Court's count, thirty states, comprising approxi-
mately 58% of the nation's total population, do not sentence juveniles
to death while twenty states have retained the punishment.8 6 Is the
Court's count an accurate one? The objectivity of the Court's calcula-
tion can be questioned. 7 Recall that, in finding a thirty state consen-
sus, Justice Kennedy added the twelve states in which the death
penalty has been abolished to the eighteen states with express exemp-
tions removing juveniles from the reach of death penalty statutes. 88

79 Roper v. Simmons, 543 U.S. 551, 564 (2005).
80 Higginbotham, supra note 76, at 588 n.64.
81 3 THE OXFORD ENGLISH DICTIONARY 760 (2d ed. 1989).
82 Id.
83 THE AMERICAN HERITAGE DICTIONARY 189 (4th ed. 2001).
84 See Ernest A. Young, Comment, Foreign Law and the Denominator Problem, 119 HARV.

L. REV. 148, 154 (2005) (noting that the split in the states permitting and those prohibiting the
juvenile death penalty "hardly fits the common understanding of 'consensus"' as a "collective
unanimous opinion").

85 Roper v. Simmons, 543 U.S. 551, 576 (2005).
86 See id. at 564; Young, supra note 84, at 154 (noting that the juvenile death penalty is

retained in twenty states "represent[ing] 123,438,384 persons.., or over forty-two percent of the
nation").

87 For an interesting analysis of the varying approaches to counting the number of states for
and against the juvenile death penalty, see Norman J. Finkel, Prestidigitation, Statistical Magic,
and Supreme Court Numerology in Juvenile Death Penalty Cases, 1 PSYCHOL. PUB. POL'Y & L.
612 (1995).

88 See Roper, 543 U.S. at 564; see supra note 69 and accompanying text.
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This tabulation, based on the Justice's choice to count the states in this
fashion, is problematic. While it is true that a juvenile cannot be exe-
cuted in a state that does not have the death penalty, it is also true
that, unlike the eighteen states with age-based exemptions, the twelve
abolitionist states have not made (since they were not required to
make) a specific determination concerning the imposition of the death
penalty on persons under the age of eighteen. 9 In choosing to place
the non-death penalty states in the anti-juvenile death penalty count
(something the Court did not do in Thompson v. Oklahoma 90), Ken-
nedy added an element of subjectivity to the Court's "review of the
objective indicia of consensus"9 and, in the words of Justice Scalia,
committed "an act of nomological desperation."92

III. THE PROPORTIONALITY ANALYTIC

Is the juvenile death penalty a proportional punishment that does
not violate the Eighth Amendment? Answering this question in the
negative, the Roper Court reasoned from the premise that juveniles
make up no part of the narrow class of the worst criminal offenders
who are eligible for the death penalty.

A. The Court's Proportionality Analysis

Moving beyond the domestic consensus analytic, and exercising
the Court's "own independent judgment,"93 Justice Kennedy turned to
the question of whether the juvenile death penalty is a disproportion-
ate punishment within the meaning of the Eighth Amendment. He
set forth the premise that capital punishment is limited to "those
offenders who commit 'a narrow category of the most serious crimes'
and are "the most deserving of execution."94

89 See Roper, 543 U.S. at 611 (Scalia, J., dissenting)
That 12 States favor no executions says something about consensus against the death
penalty, but nothing-absolutely nothing-about consensus that offenders under 18
deserve special immunity from such a penalty. In repealing the death penalty, those 12
States considered none of the factors that the Court puts forth as determinative of the
issue before us today-lower culpability of the young, inherent recklessness, lack of
capacity for considered judgment, etc.

90 487 U.S. 815 (1988). See supra notes 47-49 and accompanying text.
91 Roper, 543 U.S. at 564.
92 Id. at 611 (Scalia, J., dissenting).
93 Id. at 564.
94 Id. at 568 (quoting Atkins v. Virginia, 536 U.S. 304, 319 (2002)).
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Noting three "general differences" between adults and juveniles,
Justice Kennedy concluded that juveniles do not fall within the worst
offender category.95 First, "adolescents are overrepresented statisti-
cally in virtually every category of reckless behavior."96 Those under
the age of eighteen are more immature and irresponsible than adults,
and in most states cannot vote, serve on juries, or marry without
parental consent.97 Second, "juveniles are more vulnerable or suscep-
tible to negative influences and outside pressures, including peer pres-
sure," and "have less control, or less experience with control, over
their own environment."98 Third, a juvenile's character and personal-
ity traits are "more transitory" and "less fixed."'99 Kennedy continued:

These differences render suspect any conclusion that a juvenile falls
among the worst offenders. The susceptibility of juveniles to imma-
ture and irresponsible behavior means their irresponsible conduct is
not as morally reprehensible as that of an adult.... Their own vulner-
ability and comparative lack of control over their immediate sur-
roundings mean juveniles have a greater claim than adults to be
forgiven for failing to escape negative influences in their whole envi-
ronment.... The reality that juveniles still struggle to define their
identity means it is less supportable to conclude that even a heinous
crime committed by a juvenile is evidence of irretrievably depraved
character. From a moral standpoint it would be misguided to equate
the failings of a minor with those of an adult, for a greater possibility
exists that a minor's character deficiencies will be reformed. . ...00

95 Id.
96 Id. at 569 (quoting Jeffrey Arnett, Reckless Behavior in Adolescence: A Developmental

Perspective, 12 DEVELOPMENTAL REV. 339 (1992)). For more on this point and the quoted
study, see infra notes 126-30 and accompanying text.

97 Roper, 543 U.S. at 569.
98 Id. (citations omitted). On the influence of peer pressure and group offending on juve-

nile offenders on death row, see Berkheiser, supra note 1, at 165-70.
99 Roper, 543 U.S. at 570 (citation omitted). See also id. at 573 ("It is difficult even for

expert psychologists to differentiate between the juvenile offender whose crime reflects unfortu-
nate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable
corruption.").

100 Id. at 570 (internal quotation marks and citations omitted). Note the Court's reference
to morality, a proper and justifiable reference as the term "cruel" in the phrase "cruel and unu-
sual punishments" "stands as a constitutional commitment to sustaining the shared moral senti-
ments of the community concerning the circumstances of state-sponsored punishment."
Heffernan, supra note 36, at 1382.

[Vol. 17:1
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Having determined that there is no moral equivalency between
the "failings" of juveniles and adults, Justice Kennedy turned to two
social purposes served by the death penalty: retribution and deter-
rence.' Relying on Atkins, t 2 Kennedy concluded that "the case for
retribution is not as strong with a minor as with an adult. Retribution
is not proportional if the law's most severe penalty is imposed on one
whose culpability or blameworthiness is diminished, to a substantial
degree, by reason of youth or immaturity."'0 3 As for deterrence, Ken-
nedy stated that it was not clear that the death penalty significantly or
measurably deterred juveniles. He was especially concerned about
the absence of evidence of deterrence "because the same characteris-
tics that render juveniles less culpable than adults suggest as well that
juveniles will be less susceptible to deterrence.' And if subjecting
juveniles to the death penalty has a "residual deterrent effect," Ken-
nedy continued, "it is worth noting that the punishment of life impris-
onment without the possibility of parole is itself a severe sanction, in
particular for a young person.' 0 5 Given the Court's position on the
diminished culpability and immaturity of juveniles, query whether
sentencing a juvenile offender to life without parole-sentencing him
or her to "death by incarceration" " 6-is itself proportionate and
appropriate. °7

101 Some proponents of the death penalty also posit an economic justification for the prac-
tice, arguing "that executing someone is cheaper than life in prison..." Dow, supra note 78, at
140. Professor Dow does not believe that the economic, deterrence, or retributive justifications
for the death penalty are sound. See id.

102 "If the culpability of the average murderer is sufficient to justify the most extreme sanc-
tion available to the State, the lesser culpability of the mentally retarded offender surely does
not merit that form of retribution." Atkins v. Virginia, 536 U.S. 304, 319 (2002).

103 Roper, 543 U.S. at 571.
104 Id.
105 Id. at 572. See MARTIN GUGGENHEIM, WHAT'S WRONG WITH CHILDREN'S RIGHTs 254

(2005) (noting that the overwhelming majority of states "expose children to sentences of life in
prison without the possibility of parole").

106 David Berger, They're young and mostly black-and disposable, Hous. CHRON., Nov.
22, 2005, at B9. The article further notes that "[b]lack children are 10 times more likely to
receive life without parole than white children are."

107 For an argument that juvenile murderers should not be sentenced to life without parole,
and should receive sentences of twenty-five years with the possibility of parole, see Victor L.
Streib, Moratorium on the Death Penalty for Juveniles, 61 LAW & CONTEMP. PROBs. 55, 73, 74
(1998). See also Ellen Marrus & Irene Merker Rosenberg, After Roper v. Simmons: Keeping
Kids Out of Adult Criminal Court, 42 SAN DIEGO L. REV. 1151 (2005) (arguing that, under the
Simmons rationale, the Court should prohibit sentences of life imprisonment without parole or
create a presumption against imprisoning adolescents for life).
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The state of Missouri argued that a categorical rule prohibiting
the imposition of capital punishment on under-eighteen offenders was
arbitrary and unnecessary. Rejecting that argument, while acknowl-
edging the possibility of the "rare case" involving the psychologically
mature and sufficiently depraved juvenile, °8 Justice Kennedy deter-
mined that "It]he differences between juvenile and adult offenders are
too marked and well understood to risk allowing a youthful person to
receive the death penalty despite insufficient culpability. 19 Indeed,
opined Kennedy, a juvenile defendant's age could be used against
him.110 For example, in Christopher Simmons' trial, the prosecutor's
closing argument urged the jury 1' to consider Simmons' age as an
aggravating factor instead of a mitigating one.1 2  Conceding that
objections could be posed against the Court's categorical line-draw-
ing,113 Kennedy wrote that "a line must be drawn" and that "[t]he age
of 18 is the point where society draws the line for many purposes

108 Roper, 543 U.S at 572. An amicus brief supporting the state of Missouri, "using the
facts of real world cases," argued "that there is no principled basis for concluding that 16- and
17-year-old murderers, as a class, are categorically incapable of acting with a degree of moral
culpability deserving of society's severest punishment." Brief for the States of Alabama et al. as
Amici Curiae Supporting Petitioner, Roper v. Simmons, 543 U.S. 551 (2005) (No. 03-633), 2004
WL 865268 at *2-*3.

109 Roper, 543 U.S. at 571-72.
110 Id. at 573.
1l On the critical role juries play in death penalty cases, WILLIAM L. DWYER, IN THE

HANDS OF THE PEOPLE: THE TRIAL JURY'S ORIGINS, TRIUMPHS, TROUBLES, AND FUTURE IN
AMERICAN DEMOCRACY 49, 146-48 (2002); AUSTIN SARAT, WHEN THE STATE KILLS: CAPITAL
PUNISHMENT AND THE AMERICAN CONDITION 126-57 (2001).

112 In rebuttal to defense counsel's closing argument "that Simmons' age should make 'a
huge difference to [the jurors] in deciding just exactly what sort of punishment to make,"' the
prosecutor argued: "Age, he says. Think about age. Seventeen years old. Isn't that scary?
Doesn't that scare you? Mitigating? Quite the contrary I submit. Quite the contrary." Roper,
543 U.S. at 558.
Interestingly, a recent study reporting on the conduct of mock jurors in trials involving juvenile
defendants concluded that a defendant's age had no effect on the jurors' verdict; that the
sentences imposed on younger defendants were shorter than adult sentences; and that in jury
deliberations the defendant's age was more often used as a mitigating factor. See Diane Warling
& Michele Peterson-Badali, The Verdict on Jury Trials for Juveniles: The Effects of Defendant's
Age on Trial Outcomes, 21 BEHAV. SCI. & L. 63 (2003).

113 "[Q]ualities that distinguish juveniles from adults do not disappear when an individual
turns 18" and "some under 18 have already attained a level of maturity some adults will never
reach." Roper, 534 U.S. at 574. This is an unavoidable phenomenon of any line-drawing
approach. As Frederick Schauer has explained:

In all such instances of line-drawing, important consequences turn on being just on the
right or wrong side of a line that could have been located elsewhere. A defendant con-
victed by a jury of eleven is entitled to a new trial, an impeached president who receives
in the Senate two-thirds minus one vote for removal after impeachment gets to remain in
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between childhood and adulthood. It is, we conclude, the age at
which the line for death eligibility ought to rest. 11 4

The Court thus concluded that, because potentially reformable
juveniles" 5 (viewed as a group) who commit capital murder are not
sufficiently mature or responsible and are not as culpable or morally
reprehensible as adult murderers, subjecting them to the death pen-
alty violates the Eighth Amendment." 6

B. Critiquing the Court's Analysis

Is the Roper conclusion a defensible one, and is Justice Ken-
nedy's reasoning persuasive? A critical premise of his analysis-that,
in relevant respects, juveniles as a class are different from adults-
provided the foundation for his determination that the juvenile death
penalty does not serve the social purposes of retribution and deter-
rence. This protective profiling, which categorically exempts juveniles
from the death penalty, results from the Court's drawing the Eighth
Amendment line based on an individual's date of birth and without
regard to whether a particular under-eighteen defendant may be
death penalty eligible. Viewing a person under 18 through this group-
based prism moves the constitutional analysis away from the fact-spe-
cific context of the individual and into the abstract realm of general-
ization. Indeed, in Roper, Christopher Simmons assured his
accomplice that they could get away with murder because they were
minors, a fact militating against the sweeping generalizations posited
in the Court's opinion.

office, and a person who is driving at sixty-six miles per hour rather than at sixty-five is
liable to receive a ticket for speeding.

FREDERICK SCHAUER, PROFILES, PROBABILITIES, AND STEREOTYPES 116 (2003) (footnote
omitted).

114 Roper, 543 U.S. at 574.
115 For an interesting journalistic account of a successful treatment and rehabilitation pro-

gram for violent young offenders, see generally JOHN HUBNER, LAST CHANCE IN TEXAS: THE
REDEMPTION OF CRIMINAL YOUTH (2005).

116 Roper, 543 U.S. at 574.
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Generalizations1 17 and uniformity of treatment "ignore[ ] real dif-
ferences"'18 and involve "a choice of what factors to leave in and what
factors to leave out, and those choices can prove surprisingly compli-
cated." '19 Justice Kennedy constructed a generalized juvenile mur-
derer of Shirley Crook; consequently, the Court did not undertake a
particularistic examination of the actual culpability, maturity, respon-
sibility, and depravity of Christopher Simmons. 2 ° This approach was
not undertaken even though Simmons considered murdering someone
prior to breaking into Crook's home, resolved to murder Crook
because she knew who he was from a previous encounter, and had
"assured his friends that they could 'get away with it' because they
were minors.' 121

Generalizations such as those found in Justice Kennedy's opinion
may be either usefully predictive given their statistical and factual
bases, 22 or spurious where no empirical foundations support the con-
clusions made about the attributes and behaviors of groups. 121 This
observation begs the question whether the generalizations posited and
relied on in the authorities Justice Kennedy cited in support of the
Court's proportionality analysis are spurious or not. 24

Recall Justice Kennedy's statement concerning the overrepresen-
tation of adolescents in almost all categories of reckless behavior. 125

Kennedy's support for this proposition is based on a 1992 article by

117 As Malcolm Gladwell has noted, "we can make predictions only by generalizing." Mal-
colm Gladwell, Troublemakers; Annals of Public Policy, THE NEW YORKER, Feb. 6, 2006, at 39.

When we say that pit bulls are dangerous, we are making a generalization, just as insur-
ance companies use generalizations when they charge young men more for car insurance
than the rest of us (even though many young men are perfectly good drivers), and doctors
use generalizations when they tell overweight middle-aged men to get their cholesterol
checked (even though many overweight middle-aged men won't experience heart
trouble).... As the legal scholar Frederick Schauer has observed, "painting with a broad
brush" is "an often inevitable and frequently desirable dimension of our decision-making
lives."

Id. at 38-39.
118 SCHAUER, supra note 113, at 260 (footnote omitted).
119 Gladwell, supra note 117, at 39.
120 As "particularistic decisionmaking" is necessarily "contextual," SCHAUER, supra note

113, at 21, the context and relevant particulars of Simmons' maturity, responsibility, and culpa-
bility were not part of the constitutional calculus.

121 Roper, 543 U.S. at 555, 600 (O'Connor, J., dissenting) (noting these facts and arguing
that "Simmons' murder of Shirley Crook was premeditated, wanton, and cruel in the extreme").

122 See SCHAUER, supra note 113, at 7.
123 See id.
124 See id. ("We can label the generalizations with a sound statistical basis nonspurious.").
125 Roper, 543 U.S. at 569.
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Professor Jeffrey Arnett entitled Reckless Behavior in Adolescence: A
Developmental Perspective. 26 Arnett's study focuses on adolescence
and "delineate[s] the developmental foundation of causes that ... dif-
ferent forms of reckless behavior have in common," such as "driving
at high speeds and while under the influence of alcohol, engaging in
sex without using contraception, using illegal and potentially danger-
ous drugs, and engaging in minor criminal activity. 1 27 Defining ado-
lescence "as extending from puberty to the early 20's,''128 Arnett
acknowledged that

[t]he demarcation of the end of adolescence must always be somewhat
arbitrary, since in most societies there is likely to be variance among
individuals in the completion of that period of preparation. But cer-
tainly a young person who is in college at someone else's expense has
not yet completed adolescence, nor has a young person who has cho-
sen not to attend college but is working a variety of short-term jobs
while trying to decide upon a future direction and living with his/her
parents during this period. In our culture, establishing an independent
household is delayed until the early 20's for most people ... and in
general adolescence cannot be said to have been completed until this
responsibility is assumed.1 29

Professor Arnett also made clear that "it is not being suggested here
that all adolescents are reckless, only that adolescents as a group
engage in a disproportionate amount of reckless behavior. 130

This study of certain reckless behavior related to sexual activity,
drug abuse, and minor crimes engaged in by adolescents in a time
span ranging from puberty to the early twenties does not address the
specific issue of the maturity and responsibility of adolescents who
commit, not minor crimes, but major crimes and capital offenses

126 See Jeffrey Arnett, Reckless Behavior in Adolescence: A Developmental Perspective, 12
DEVELOPMENTAL REV. 339 (1992). Professor Arnett holds a Ph.D. in developmental psychol-
ogy. See About Jeffrey Jensen Arnett, http://www.jeffreyarnett.com/about.htm (last visited Sept.
21, 2006).

127 Arnett, supra note 126, at 341. See also id. at 340 (noting the "behavior of interest" to
the study "such as drug use and minor criminal activity, as well as sexual activity (with or without
contraceptives) and alcohol consumption (at any level)").

128 Id.
129 Id. at 341.
130 Id. at 344.
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(including premeditated and planned murders)., 3' Without knowl-
edge of the specific focus and parameters of the Arnett study, a reader
of the Roper opinion could understandably assume that the "reckless
behavior" addressed in the study and referenced in the Justice's opin-
ion included murder and other serious offenses committed by adoles-
cents under the age of eighteen. Again, the Arnett study did not
address major crimes (however defined), and certainly provided no
foundation, empirical or otherwise, for the determination that the
constitutional line between juveniles exempt from the death penalty
and adults who are subject to this ultimate sanction is, or should be,
age eighteen.1 32

Justice Kennedy also cited a more recent article as support for his
conclusion that "juveniles have less control, or less experience with
control, over their own environment. 1 t33 In the article cited by Justice
Kennedy, Professors Laurence Steinberg and Elizabeth Scott 34

addressed "the broader question of whether juveniles should be pun-
ished to the same extent as adults who have committed comparable
crimes. Capital punishment is the extreme case, but in practical effect,
it is not the most important one in an era in which youth crime policy
has become increasingly punitive."' 35

"Erring on the side of caution, especially where life and death
decisions are concerned," '36 Steinberg and Scott concluded that "the
uniqueness of immaturity [of adolescents] ... argues for the adoption
of, or renewed commitment to, a categorical approach, under which
most youths are dealt with in a separate justice system, in which reha-
bilitation is a central aim, and none are eligible for the ultimate pun-

131 A point made by Justice Scalia in his dissent. See Roper v. Simmons, 543 U.S. 551, 618
(2005) (Scalia, J., dissenting).

132 See Arnett, supra note 126.
133 Roper, 534 U.S. at 569 (citation omitted).
134 See Laurence Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence:

Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 AM.
PSYCHOLOGIST 1009 (2003).

135 Steinberg & Scott, supra note 134, at 1009.
136 Id. at 1017. Judge Richard Posner, commenting on Steinberg and Scott's caution, has

remarked:
Caution might well be thought to argue not, as the authors of the quoted study believe,
for outlawing the death penalty for sixteen- and seventeen-year-olds but rather for leav-
ing the judgment to the states, though for those Justices who find capital punishment a
disturbing practice, caution may mean forbidding it whenever there is the slightest doubt
about its propriety.

Richard A. Posner, Foreword, A Political Court, 119 HARV. L. REV. 31, 65 (2005).

[Vol. 17:1
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ishment of death."' 37 The authors argued for this approach even
though "the definitive developmental research has not yet been con-
ducted" and "better and more conclusive data" is needed.'38 Further-
more, and significantly, Steinberg and Scott wrote that "it is an open
and unstudied question whether, under real-world conditions, the
decision making of mid-adolescents is truly comparable with that of
adults,"'39 and acknowledged that "the connection between neurobio-
logical and psychological evidence of age differences in decision-mak-
ing capacity is indirect and suggestive."'4 ° While Steinberg and Scott
clearly argue for the categorical exemption of juveniles from the
application of the death penalty adopted by the Court, Justice Ken-
nedy does not mention the authors' acknowledgement of open ques-
tions or suggestive connections, or their recognition of the need for
better and more conclusive data in this area of developmental
research.

One analysis concludes that the Court's protective profiling and
conclusion that juveniles are not deterred by the death penalty are
"speculations at best, and they do not engage with the empirical litera-
ture; of course, that literature does not dispose of the question
whether juveniles are deterred by the death penalty.' 141 Other com-
mentators have faulted the Court for relying on

[a] psychological literature that they mistakenly believed showed that
persons under eighteen are incapable of mature moral reflection. One
does not have to be a social scientist to know that such an inference
cannot be correct. Chronological age does not coincide with mental
or emotional maturity; age eighteen is not an inflection point at which
teenagers suddenly acquire an adult capacity for moral behavior. 42

The Arnett and Steinberg/Scott studies upon which Kennedy
relied were cited in the American Psychological Association's

137 Steinberg & Scott, supra note 134, at 1016 (alteration in the original).
138 Id.
139 Id. at 1012.
140 Id. at 1013.
141 Cass R. Sunstein & Adrian Vermeule, The Ethics and Empirics of Capital Punishment:

Is Capital Punishment Morally Required?: Acts, Omissions, and Life-Life Tradeoffs, 58 STAN. L.
REV. 703, 705 n.8 (2005). For additional discussions of adolescents' capacities, culpability, and
development in the context of crime and punishment, see YOUTH ON TRIAL: A DEVELOPMEN-
TAL PERSPECTIVE ON JUVENILE JUSTICE (Thomas Grisso & Robert G. Schwartz eds., 2003).

142 Posner, supra note 136, at 64.
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("APA") amicus brief to the Court; in that submission the APA
argued that "16- and 17-year-olds as a group are less mature develop-
mentally than adults . ".1.."43 Interestingly, in an earlier amicus brief
to the Court in Hodgson v. Minnesota,'" the APA posited that, when
deciding whether to have an abortion, adolescents are as competent as
adults. The APA argued that

[r]esearch in social and personality development contradicts the stere-
otype of adolescence as a period when young people are paralyzed by
a struggle for identity, social confusion and rebellion against parents.
In fact, by middle adolescence (age 14-15) young people develop abili-
ties similar to adults in reasoning about moral dilemmas, understanding
social rules and laws, reasoning about interpersonal relationships and
interpersonal problems, and reasoning about custody preference dur-
ing parental divorce. By middle adolescence most young people
develop an adult-like identity and understanding of self.. . [and] by age
14 most adolescents have developed adult-like intellectual and social
capacities including specific abilities outlined in the law as necessary
for understanding treatment alternatives, considering risks and bene-
fits, and giving legally competent consent 145

Thus, according to the APA's Hodgson brief, "there is no empiri-
cal evidence to suggest that adolescents by about age 14 are less com-
petent to consent to abortion than adults, or that at least some
younger adolescents do not possess similar competence. ' 146 Notably,
this argument made clear the APA's position that adolescents, as early
as the age of fourteen, can understand and independently make criti-
cal life decisions such that, for purposes of deciding whether to have
an abortion, the law should treat them in the same way it treats
adults.1

47

143 Brief for the American Psychological Association and the Missouri Psychological Asso-
ciation as Amici Curiae Supporting Respondent, Roper v. Simmons, 543 U.S. 551 (2005) (No.
03-633), 2004 WL 1636447 at 13. The APA's brief argued that the "unformed nature of adoles-
cent character makes execution of 16- and 17-year olds fall short of the purposes this Court has
articulated for capital punishment. Developmentally immature decision-making, paralleled by
immature neurological development, diminishes an adolescent's blameworthiness." Id. at 2.

144 497 U.S. 417 (1990).
145 Brief for American Psychological Association, et al. as Amici Curiae Supporting Peti-

tioners/Cross-Respondents, Hodgson v. Minnesota, 497 U.S. 417 (1990) (Nos. 88-805, 88-1125
and 88-1309), 1989 WL 1127529 (emphasis added).

146 Id.
147 Id.
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An obvious question arises: what explains the differences in the
APA's views of the maturity of adolescents in Hodgson and Roper?
If, as the APA contended in Hodgson, fourteen- and fifteen-year-olds
possess adult-like abilities to reason about complex moral dilemmas
and understand social rules and laws such that they can make mature
and independent decisions concerning abortion matters, why is it that
(at least some) murderers under the age of eighteen do not and can-
not possess the same or similar adult-like abilities and understanding
of anti-murder social rules and laws? The APA's contrary positions
may be nothing more than an example of the way in which the same
persons who favor and argue for generalizations for one purpose will
oppose generalizations when advocating another goal or objective. 148

The Court, exercising its independent judgment, focused on
juveniles as a class and not on the particular under-eighteen defendant
convicted of murder. This choice to move from "the specific to the
general' 1 49 with respect to the issue of juvenile maturity, or the lack
thereof, is an act of the protective profiling of Christopher Simmons
and other convicted murderers under the age of eighteen at the time
of their offense, for they now find themselves on the right side of the
age-based Eighth Amendment line which a state seeking the death
penalty cannot cross. Date of birth, the Court holds, trumps
individuation.

IV. THE FOREIGN CONSENSUS ANALYTIC

One of the most hotly debated issues in constitutional law
involves United States courts' references to and citations of foreign
law in interpreting the United States Constitution. One side of this
debate posits that the laws and judicial views of foreign jurisdictions
may provide this nation's judges with informative but not binding
examples of how non-U.S. courts have treated and decided certain
constitutional claims and challenges. The other side of the debate
contends that the views of foreign jurisdictions and courts should not
be considered or should not play a role in the interpretation of a Con-
stitution "expressing distinctively American values."15 As discussed

148 Cf Michael Ashley Stein, Generalizing Disability, 102 MICH. L. REV. 1373, 1380 n.26
(2004).

149 Gladwell, supra note 117, at 39.
15o Mark Tushnet, When Is Knowing Less Better Than Knowing More?: Unpacking the

Controversy over Supreme Court Reference to Non-U.S. Law, 90 MINN. L. REV. 1275, 1277
(2006).
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in this Part, this debate was joined by the majority and the dissenting
Justices in Roper.

A. The Court's Confirmatory Reference to Foreign Law

In the final part of his opinion for the Court, Justice Kennedy,
who Robert Bork once lauded for fighting the internationalization of
law, 5' announced that "[o]ur determination that the death penalty is
disproportionate for offenders under 18 finds confirmation in the
stark reality that the United States is the only country in the world
that continues to give official sanction to the juvenile death pen-
alty." '52 He noted that Article 37 of the United Nations Convention
on the Rights of the Child ("UNCRC"), ratified by every nation with
the exception of the United States and Somalia, expressly and unre-
servedly prohibits the execution of persons for crimes they committed
before reaching the age of eighteen. 5 3  And, Kennedy continued,
Article 6(5) of the International Covenant on Civil and Political
Rights ("ICCPR"), ratified by the United States Senate (with the
President's proposed reservation regarding Article 6(5)), prohibits the
capital punishment of anyone under the age of eighteen at the time of
the offense. t54

151 See ROBERT H. BORK, COERCING VIRTUE: THE WORLDWIDE RULE OF JUDGES (2002).
Bork reports on the "fever for internationalizing law" on display at the American Bar Associa-
tion's 2002 annual meeting in London, England, during which Kennedy "bore the brunt of the
attack on the Court's alleged 'insularity."' Id. at 24. According to Bork:

Kennedy, to his credit, did not succumb to this combination of insolent foreign browbeat-
ing .... If American courts cede authority to remote courts unknown to the public, he
said, there is a risk of losing the allegiance of the people. American courts, moreover, are
often unsure whether European courts are referring to the same issues the justices must
decide .... He was quite right: European courts deal with different constitutions, cul-
tures, histories, and political systems.

Id. at 25.
152 Roper v. Simmons, 543 U.S. 551, 575 (2005).
153 Id. at 576; General Assembly Convention on the Rights of the Child, art. 37, Nov. 20,

1989, 1577 U.N.T.S. 3, 55-56. See also Roper, 543 U.S. at 576 (noting other international cove-
nants prohibiting the juvenile death penalty).

154 See Roper, 543 U.S. at 576; International Covenant on Civil and Political Rights, Dec.
19, 1966, 999 U.N.T.S. 171, 175 (entered into force Mar. 23, 1976). Positing that the reservation
to Article 6(5) "provides minimal evidence that there is not now a national consensus against
juvenile executions," Justice Kennedy pointed out that, after the reservation was passed in 1992,
five states abolished the juvenile death penalty and that the Federal Death Act of 1994, 18
U.S.C. § 3591, did not provide for the capital punishment for juveniles. See Roper, 543 U.S. at
567. A dissenting Justice Scalia argued that the fact that the United States declined to ratify
treaties prohibiting the execution of offenders under the age of eighteen "suggest[s] that our
country has either not reached a national consensus on the question, or has reached a consensus
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Justice Kennedy then turned to foreign law exemplars. Despite
acknowledging that "this reality does not become controlling, for the
task of interpreting the Eighth Amendment remains our responsibil-
ity,"' 55 Kennedy found support for the Court's decision in the fact that
''only seven countries other than the United States have executed
juvenile offenders since 1990: Iran, Pakistan, Saudi Arabia, Yemen,
Nigeria, the Democratic Republic of Congo, and China."' 56 As each
of these nations have "either abolished capital punishment for
juveniles or made public disavowal of the practice ... it is fair to say
that the United States now stands alone in a world that has turned its
face against the juvenile death penalty.' 157

Justice Kennedy also referenced the United Kingdom. In his
view, the U.K.'s "experience bears particular relevance here in light of
the historic ties between our countries and in light of the Eighth
Amendment's own origins."'58 The death penalty has now been abol-
ished in the United Kingdom and the juvenile death penalty was abol-
ished by Parliament in 1948.' "In the 56 years that have passed since
the United Kingdom abolished the juvenile death penalty, the weight
of authority against it there, and in the international community, has
become well established. 16°

Repeating his assurance that the "opinion of the world commu-
nity" did not control the outcome of the case before the Court,161 Jus-

contrary to what the Court announces." Roper, 543 U.S at 623 (Scalia, J., dissenting) (emphasis
in original).

155 Roper, 543 U.S. at 576.
156 Id. at 576. Note that Japan, the only other "fully developed nation" that has not abol-

ished the death penalty, permits the execution of eighteen- and nineteen-year-old "juvenile
offenders." Jeffrey Rosen, Juvenile Logic, NEW REPUBLIC, Mar. 21, 2005, at 11. "Japan allows
the execution of 18- and 19-year olds, but explicitly categorizes them as 'juvenile offenders,'
since, in Japan, the age of majority for most purposes . . . is 20." Id.

157 Roper, 543 U.S. at 576.
158 Id. On the Eighth Amendment's origins and connection to English law, see supra note

20.
159 See Roper, 543 U.S. at 577. Parliament also "enacted the Children and Young Person's

Act of 1933 . . . which prevented execution of those aged 18 at the date of the sentence." Id.
(citation omitted).

160 Id. Arguing that the Court's "reliance on the laws of the United Kingdom is perhaps
the most indefensible part of its opinion," Justice Scalia criticized the Court for looking "to a
country that has developed, in the centuries since the Revolutionary War-and with increasing
speed since the United Kingdom's recent submission to the jurisprudence of European courts...
a legal, political, and social culture quite different from our own." Id. at 626 (Scalia, J.,
dissenting).

161 Id. at 578. For more on Kennedy's reference to world opinion, see infra note 234 and
accompanying text.
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tice Kennedy deemed it "proper that we acknowledge the
overwhelming weight of international opinion against the juvenile
death penalty" as that opinion "provide[s] respected and significant
confirmation for our own conclusions." '62 Kennedy did not lose sight
of the fact that the Court was construing and applying a Constitution
based on and reflecting the "innovative principles original to the
American experience," '163 and he emphasized that document's "doc-
trines and guarantees are central to the American experience and
remain essential to our present-day self-definition and national iden-
tity."1 " While "we honor the Constitution... because we know it to
be our own," '16 5 Kennedy wrote, "[i]t does not lessen our fidelity to the
Constitution or our pride in its origins to acknowledge that the
express affirmation of certain fundamental rights by other nations and
peoples simply underscores the centrality of those same rights within
our own heritage of freedom."' 66

In a dissenting opinion lamenting that the Court had "rejected a
purely originalist approach to our Eighth Amendment," '167 Justice
Scalia (joined by Chief Justice Rehnquist and Justice Clarence
Thomas) set out several observations and disagreements with Justice
Kennedy's consideration of the views of the international commu-
nity. 68 In Scalia's view, "[t]he foreign authorities .. .do not even

162 Roper, 543 U.S. at 578.
163 Id. These principles include "federalism; a proven balance in political mechanisms

through separation of powers; specific guarantees for the accused in criminal cases; and broad
provisions to secure individual freedom and preserve human dignity." Id.

164 Id.
165 Id.
166 Id. In her dissenting opinion, Justice O'Connor argued that the Court's inquiry into

foreign and international law "reflects the special character of the Eighth Amendment, which, as
the Court has long held, draws its meaning directly from the maturing values of civilized soci-
ety." Id. at 604-05 (O'Connor, J., dissenting). Acknowledging certain distinctive features of the
law of the United States, she wrote that "this Nation's evolving understanding of human dignity
certainly is neither wholly isolated from, nor inherently at odds with, the values prevailing in
other countries." Id. at 605. Thus, in her view, "the existence of an international consensus...
can serve to confirm the reasonableness of a consonant and genuine American consensus." Id.
at 605. Because she found no national consensus against the juvenile death penalty and did not
believe that the penalty was morally disproportionate, O'Connor did not agree with the Court
that an international consensus confirmed its domestic consensus finding and proportionality
determination. See id. at 605-07.

167 Id. at 626 (Scalia, J., dissenting). See also supra notes 26-27 and accompanying text
(discussing Scalia's originalist approach and the Eighth Amendment).

168 See Roper, 543 U.S. at 626-28 (Scalia, J., dissenting). For more on Justice Scalia's views
on and objections to the use of foreign sources of law, see Melissa A. Waters, The Supreme
Court, Constitutional Courts and the Role of International Law in Constitutional Jurisprudence:
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speak to the issues before us here,'1 69 as there was no evidence that
nations prohibiting the juvenile death penalty actually adhered to that
official proscription, and no indication as to whether those nations
(unlike states in this country) had mandatory death sentences with no
mitigation of that sentence allowed.1t 0 Scalia also "rejected out of
hand" the argument "that American law should conform to the law of
the rest of the world." '171 The exceptionalism of the United States
grounded in the explicit terms of the Constitution and in the Court's
constitutional jurisprudence-the right to jury trials, grand jury indict-
ments, the exclusionary rule, the separation between church and state,
and abortion rights-are prominent examples of the "many significant
respects" in which "the laws of most other countries differ from our
law.

172

Additionally, Justice Scalia criticized the Court for its selective
invocation of foreign law and noted "[t]he Court should either profess
its willingness to reconsider all these matters in light of the views of
foreigners, or else it should cease putting forth foreigners' views as
part of the reasoned basis for its decisions.' 1 73  In his view, "[t]o
invoke alien law when it agrees with one's own thinking, and ignore it
otherwise, is not reasoned decisionmaking, but sophistry.' 1 74

As for Justice Kennedy's assurance that acknowledgement of for-
eign law does not lessen the Court's fidelity to the Constitution,1 75 Jus-
tice Scalia wrote that he did "not believe that approval by other
nations and peoples should buttress our commitment to American
principles any more than (what should logically follow) disapproval by
other nations and peoples should weaken that commitment." '176 In cit-
ing foreign law the Court was not emphasizing "our fidelity to the

Justice Scalia on the Use of Foreign Law in Constitutional Interpretation: Unidirectional Mono-
logue or Co-Constitutive Dialogue?, 12 TULSA J. COMP. & INT'L L. 149 (2004).

169 Roper, 543 U.S. at 624 (Scalia, J., dissenting).
170 See id. at 623 (Scalia, J., dissenting).
171 Id. at 624 (Scalia, J., dissenting).
172 See id. at 623-26 (Scalia, J., dissenting). Justice Scalia noted that "the Court's abortion

jurisprudence ... makes us only one of six countries that allow abortion on demand until the
point of viability." Id. at 625 (Scalia, J., dissenting).

173 Id. at 627 (Scalia, J., dissenting) (emphasis in original).
174 Id. (footnote omitted).
175 See supra note 166 and accompanying text. For Justice Scalia, this "'Acknowledgment'

of foreign approval has no place in the legal opinion of this Court unless it is part of the basis for
the Court's judgment-which is surely what it parades as today." Roper, 543 U.S. at 628 (Scalia,
J., dissenting) (emphasis in original).

176 Roper, 543 U.S. at 628 (Scalia, J., dissenting) (internal quotation marks omitted).
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Constitution, our pride in its origins, and our own American heri-
tage," Scalia wrote. t77 Instead, the Court cited foreign law "to set
aside the centuries-old American practice ... of letting a jury of 12
citizens decide whether, in the particular case, youth should be the
basis for withholding the death penalty.' 1 78 In Scalia's view, the "for-
eign sources 'affirm,' rather than repudiate . . . the Justices' own
notion of how the world ought to be, and their diktat that it shall be so
henceforth in America.' ' 79

Justice Kennedy's reliance on the opinion of the international
community in Roper "provoked a dramatic reaction,"18 including
calls for Kennedy's impeachment and the introduction "of bills in the
[United States] House and Senate that would ban American courts
from employing any foreign judgment other than centuries-old
English common law when interpreting the Constitution."1 '' And
who can forget then-House Republican majority leader Tom DeLay's
criticism that Kennedy was "writing decisions based upon interna-
tional law, not the Constitution of the United States? That's just out-
rageous. And not only that, but he said in session that he does his
own research on the Internet? That is just incredibly outrageous. "182

B. Foreign Law References in Prior Court Decisions

Before addressing the normative question of whether the Court
should refer to foreign law when it interprets and applies the United
States Constitution, it is beneficial to ask whether the Court has ever
done so. Succintly put, any claim that the Roper Court somehow

177 Id. (internal quotation marks and brackets omitted).
178 Id. (emphasis in original).
179 Id.
180 Mark Tushnet, Fundamental Imports, LEGAL AFF., Nov.-Dec. 2005, at 58, available at

http://www.legalaffairs.org/issues/November-December-2005/review-tushnet-novdec05.msp
(last visited Sept. 22, 2006).

181 Emily Bazelon, What Would Zimbabwe Do?, ATLANTIC MONTHLY, Nov. 2005, at 48,
available at http://www.theatlantic.com/doc/prem/200511/supreme-court-comparativism (last vis-
ited Sept. 26, 2006); Reaffirmation of American Independence Resolution, H.R. Res. 568, 108th
Cong. (2004) (providing that "judicial determinations regarding the meaning of the laws of the
United States should not be based on judgments, laws, or pronouncements of foreign institutions
unless such foreign judgments, laws, or pronouncements inform an understanding of the original
meaning of the laws of the United States").

182 DeLay Slams Kennedy, Calls GOP Judges Activists, CONGRESS DAILY, Apr. 20, 2005,
2005 WLNR 6185234. See also Carl Hulse, DeLay Outlines Strategy Against Federal Judges,
N.Y. TIMES, Apr. 20, 2005, at A20 (discussing DeLay's criticism of Justice Kennedy's reference
to foreign law in Roper).
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acted in a novel and unprecedented way by referring to law, policy,
and collective experiences of other nations should be rejected as
unfounded and ahistorical. 183 For instance, in Dred Scott v. Sand-
ford,'84 the Court, answering in the negative the question whether
African slaves and their descendants were citizens under the Constitu-
tion, looked to "the public history of every European nation .... 1185

Reynolds v. United States,186 rejecting a First Amendment challenge to
an anti-polygamy law, noted that "[p]olygamy has always been odious
among the northern and western nations of Europe, and, until the
establishment of the Mormon Church, was almost exclusively a fea-
ture of the Asiatic and of African people." '87 In an 1884 decision, the
Court instructed that "we are not to forget that in lands where other
systems of jurisprudence prevail, the ideas and processes of civil jus-
tice are also not unknown" and referred to the "code which survived
the Roman Empire" and the Magna Carta.' 88

In Lochner v. New York1 89 the Court struck down a state labor
law regulating working days and hours. A dissenting Justice John
Marshall Harlan mentioned the average hours of daily work in other
countries and noted that such laws were "a subject of serious consider-
ation among civilized people.""t  A few years later, in Muller v. Ore-
gon,' 9' the Court refused to invalidate a state law making it a crime
for women to work for more than ten hours in any one work day.
Justice David Brewer's opinion for a unanimous Court cited foreign
laws and the reports of European committees and governmental enti-
ties.' 92 Recognizing that these foreign materials were not "technically

183 For an excellent discussion and catalogue of references to foreign law in Supreme Court
decisions, see Steven G. Calabresi & Stephanie Dotson Zimdahl, The Supreme Court and For-
eign Sources of Law: Two Hundred Years of Practice and the Juvenile Death Penalty Decision, 47
WM. & MARY L. REV. 743 (2005).

184 60 U.S. 393 (1857).
185 Id. at 407. See also Calabresi & Zimdahl, supra note 183, at 794 (indicating the Court's

"considerable use of foreign law, including references to foreign scholars, Roman law, post-1776
English decisions, and the law of Europe").

186 98 U.S. 145 (1878).
187 Id. at 164. The Church of Jesus Christ of Latter-day Saints ("Mormon" church) no

longer practices or sanctions polygamy. Wilford Woodruff, President, Church of Jesus Christ of
Latter-day Saints, Official Declaration-1 (Oct. 6, 1890).

188 Hurtado v. California, 110 U.S. 516, 530-31 (1884).
189 198 U.S. 45 (1905).
190 Id. at 71 (Harlan, J., dissenting).
191 208 U.S. 412 (1908).
192 Id. at 419 n.1.
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speaking authorities," '193 Brewer reasoned that the laws and reports
revealed "a widespread belief that women's physical structure, and
the functions she performs in consequence thereof, justify special leg-
islation restricting or qualifying the conditions under which [women]
should be permitted to toil." 194 In Miranda v. Arizona1 95 the Court
specifically referred to the laws of England, India, Ceylon, and Scot-
land as it set out constitutional rules governing the interrogation of
criminal suspects in police custody. 196 In Roe v. Wade, 97 the Court
referred to English statutes (such as the English Abortion Act of
1967), English case law, and abortion mortality rates in England,
Wales, Hungary, Czechoslovakia, and Japan.1 98

More recently, in Washington v. Glucksberg,199 the Court held
that a state law criminalizing acts of causing or assisting another per-
son in committing suicide did not violate the Constitution, noting that
in "almost every State-indeed, in almost every western democracy-
it is a crime to assist a suicide."2"° A footnote to this passage in the
Court's opinion (authored by Chief Justice Rehnquist and joined by
Justices O'Connor, Scalia, Kennedy, and Thomas) contains a citation
to the Supreme Court of Canada's decision in Rodriguez v. British
Columbia.21 In Rodriguez, the Canadian court opined that a "blan-
ket prohibition on assisted suicide ... is the norm among western
democracies, '"202 specifically Austria, Spain, the United Kingdom,
Italy, the Netherlands, Denmark, Switzerland, and France.20 3 The

193 Id. at 420.
194 Id. at 420. See also O'Malley v. Woodrough, 307 U.S. 277, 281 nn.6, 8 (1939) (noting

judicial decisions in Australia, Canada, and South Africa); Palko v. Connecticut, 302 U.S. 319,
326 n.3 (1937) ("Compulsory self-incrimination is part of the established procedure of the law in
Continental Europe"); Arver v. United States, 245 U.S. 366, 378 n.1 (1918) (citing the selective
service practices of Brazil, Colombia, Russia, China, Turkey, Serbia, Norway, and other nations).

195 384 U.S. 436 (1966).
196 Id. at 486-90 (holding that the rules laid out by the Court were constitutional rules),

affd, Dickerson v. United States, 530 U.S. 428 (2000).
197 410 U.S. 113 (1973).
198 See id. at 136-38, 149, 150 n.44.
199 521 U.S. 702 (1997).
200 Id. at 710 (citing Compassion in Dying v. Washington, 79 F.3d 790, 847, nn.10-13 (9th

Cir. 1996)).
201 107 D.L.R. (4th) 342 (Can. 1993).
202 Id. at 404.
203 Id.; Glucksberg, 521 U.S. at 711 n.8. The United States Supreme Court also cited the

anti-assisted suicide positions of the British House of Lords, the New Zealand Parliament, and
the Australian Senate. Glucksberg, 521 U.S. at 718 n.16.
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Glucksberg Court also discussed a study of euthanasia in the Nether-
lands,2 °4 concluding

that, despite the existence of various reporting procedures, euthanasia
in the Netherlands has not been limited to competent, terminally ill
adults who are enduring physical suffering, and that regulation of the
practice may not have prevented abuses in cases involving vulnerable
persons, including severely disabled neonoates and elderly persons
suffering from dementia.2 °5

Justice Ginsburg's concurring opinion (joined by Justice Breyer)
in Grutter v. Bollinger,°6 wherein the Court rejected a constitutional
challenge to a law school's race-conscious affirmative action admis-
sions program, referred to the International Convention on the Elimi-
nation of All Forms of Racial Discrimination.20 7 Ginsburg noted that
the "Court's observation that race-conscious programs 'must have a
logical end point,' accords with the international understanding of the
office of affirmative action .... 208

A reference to foreign systems was the source of a debate
between Justices Breyer and Scalia in Printz v. United States. 209 There,
the Court, in an opinion by Scalia, held that certain provisions of the
Brady Act, a federal law requiring state and local law enforcement
officials to conduct background checks on the purchasers of handguns,
violated the Constitution. Scalia determined that the federal statute
directly conscripted state officers in a manner "fundamentally incom-
patible with our constitutional system of dual sovereignty. '210 Justice

204 The study showed "that in 1990, there were 2,300 cases of voluntary euthanasia..., 400
cases of assisted suicide, and more than 1,000 cases of euthanasia without an explicit request."
Id. at 734.

205 Id.
206 539 U.S. 309 (2003).
207 Id. at 344. The International Convention on the Elimination of All Forms of Racial

Discrimination, 660 U.N.T.S. 195.
208 539 U.S. at 344 (Ginsburg, J., concurring). See also Ruth Bader Ginsburg & Deborah

Jones Merritt, Affirmative Action: An International Human Rights Dialogue, 21 CARDOZO L.
REV. 253 (1999); Jordan J. Paust, Customary International Law and Human Rights Treaties Are
Law of the United States, 20 MICH. J. INT'L L. 301, 330 (1999).

209 521 U.S. 898 (1997). On January 13, 2005, Justices Scalia and Breyer resumed their
debate on the constitutional relevance of foreign court decisions in a public appearance at
American University Washington College of Law. A transcript of the discussion is available at
http:ldomino.american.edu/AU/media/mediarel.nsf/lD265343BDC2189785256B810071F238/lF
2F7DC4757FD01E85256F890068E6E0?OpenDocument (last visited Sept. 21, 2006).

210 Printz, 521 U.S. at 935.

2006]



CIVIL RIGHTS LAW JOURNAL

Breyer, in a dissenting opinion joined by Justice Stevens, looked to the
governmental structures of other nations as he discussed "the problem
of reconciling central authority with the need to preserve the liberty-
enhancing autonomy of a smaller constituent governmental author-
ity. '211  Acknowledging that "there may be relevant political and
structural differences between their systems and ours," Justice Breyer
suggested that "their experience may nonetheless cast an empirical
light on the consequences of different solutions to a common legal
problem. ' 21 2 "[T]he federal governments of Switzerland, Germany,
and the European Union, for example, all provide that constituent
states, not federal bureaucracies, will themselves implement many of
the laws, rules, regulations, or decrees enacted by the central 'federal'
body. 2 13 Justice Scalia responded that Breyer's "comparative analysis
[was] inappropriate to the task of interpreting a constitution, though it
was of course quite relevant to writing one. '214 Noting the discussion
of federal systems in The Federalist Papers,215 Scalia concluded, "the
fact is that our federalism is not Europe's. It is the unique contribu-
tion of the Framers to political science and political theory. 216

Justice Breyer continued to refer to the law of foreign jurisdic-
tions in dissents from the Court's denial of writs of certiorari in cases
involving death penalty challenges.217 In one case, the Court declined
to hear a prisoner's claim that a delay of decades between the imposi-
tion of the death sentence and execution constituted cruel and unu-
sual punishment.218 Arguing that the Court should have granted the

211 Id. at 977 (Breyer, J., dissenting). See also Justice Stephen Breyer, Keynote Address, 97
AM. Soc'Y INT'L L. PROC. 265 (2003) (discussing the usefulness of foreign and international
law); CHARLES FRIED, SAYING WHAT THE LAW Is: THE CONSTITUTION IN THE SUPREME COURT
245 (2004) ("Breyer has ...urged the consideration of materials from other constitutional
democracies and their constitutional courts, a suggestion that would have implications for the
development of the law in respect to the death penalty, hate speech, the regulation of political
campaigns, and federalism.").

212 Printz, 521 U.S. at 977 (Breyer, J., dissenting).
213 Id.
214 Printz, 521 U.S. at 921 n.11.
215 Id. (discussing Federalist Nos. 18-20). "The important truth ... is that a sovereignty

over sovereigns, a government over governments, a legislation for communities, as contradistin-
guished from individuals, as it is a solecism in theory, so in practice it is subversive of the order
and ends of civil polity..." Id. (quoting Federalist No. 20). "Antifederalists .. . pointed specifi-
cally to Switzerland ... as proof that the proposed Constitution and its federal structure was [sic]
unnecessary." Id.

216 Id. (internal quotation marks and citation omitted).
217 See Knight v. Florida, 528 U.S. 990 (1999); Foster v. Florida, 537 U.S. 990 (2002).
218 Knight, 528 U.S. at 990.
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writ, Breyer stated that a "growing number of courts outside the
United States ... have held that lengthy delay in administering a law-
ful death penalty renders ultimate execution inhuman, degrading, or
unusually cruel. '219 In support of this statement, he noted decisions
by the Privy Council, the Supreme Courts of India and Zimbabwe,
and the European Court of Human Rights.22° While "this foreign
authority does not bind us," Breyer wrote, "[w]illingness to consider
foreign judicial views in comparable cases is not surprising in a Nation
that from its birth has given a 'decent respect to the opinions of man-
kind.'" 22' Breyer adhered to this comparative approach in Foster v.
Florida,222 adding a decision by the Supreme Court of Canada to the
mix. 223 Reacting to what he called "Justice Breyer's musings, ' 224 Jus-
tice Thomas asserted that "this Court's Eighth Amendment jurispru-
dence should not impose foreign moods, fads, or fashions on
Americans. "225

Justice Thomas's concerns notwithstanding, the United States
Supreme Court's Eighth Amendment decisions have in fact "referred
to the laws of other countries and to international authorities as
instructive for its interpretations of the Eighth Amendment's prohibi-
tion of 'cruel and unusual punishments.' ' '226  Notably, Atkins v. Vir-

219 Id. at 995 (Breyer, J., dissenting) (emphasis in original).
220 Id. at 995-96. In a concurring opinion Justice Thomas argued that if there was any

support "in our own jurisprudence" for the claim that delayed executions violated the Eighth
Amendment, "it would be unnecessary for proponents of the claim to rely on the European
Court of Human Rights, the Supreme Court of Zimbabwe, the Supreme Court of India, or the
Privy Council." Id. at 990 (Thomas, J., concurring).

221 Id. at 996, 997 (Breyer, J., dissenting). On references to this language in the Declara-
tion of Independence, see infra note 235 and accompanying text.

222 537 U.S. 990 (2002).
223 Id. at 992-93 (Breyer, J., dissenting) (citing United States v. Burns, [2001] 1 S.C.R. 283,

353, $ 123).
224 Id. at 991 (Thomas, J., concurring).
225 Id. at 990 n.* (citation omitted).
226 Roper v. Simmons, 543 U.S. 551, 575 (citations omitted). See also Atkins v. Virginia,

536 U.S. 304, 317 n.21 (2002) ("[W]ithin the world community, the imposition of the death pen-
alty for crimes committed by mentally retarded offenders is overwhelmingly disapproved");
Thompson v. Oklahoma, 487 U.S. 815, 830 and n.31 (1988) (plurality opinion) (stating that the
juvenile death penalty was abolished "by other nations that share our Anglo-American heritage,
and by the leading members of the Western European community," and that the Court has
"previously recognized the relevance of the views of the international community in determining
whether a punishment is cruel and unusual"); Edmund v. Florida, 458 U.S. 782, 797 n.22 (1982)
("[Tihe doctrine of felony murder has been abolished in England and India, severely restricted
in Canada and a number of other Commonwealth countries, and is unknown in continental
Europe"); Coker v. Georgia, 433 U.S. 584, 596 n.10 (1977) (plurality opinion) ("It is ... not
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ginia,227 the decision critical to the Court's reconsideration of the
constitutionality of the juvenile death penalty,22s pointed out that
"within the world community, the imposition of the death penalty for
crimes committed by mentally retarded offenders is overwhelmingly
disapproved. 

229

Justice Kennedy was a member of the Court majority in Atkins.
Having joined Justice Stevens' opinion in that case in which the views
of the world community were referenced, albeit it in a footnote, Ken-
nedy wrote an opinion for the Court a year later in which foreign law
was given a more prominent position in the Court's analysis. In Law-
rence v. Texas230 the Court overruled its prior decision in Bowers v.
Hardwick2 3 ' and held that a Texas statute criminalizing certain inti-
mate sexual conduct between persons of the same sex violated the
Due Process Clause of the Fourteenth Amendment to the United

irrelevant here that out of 60 major nations in the world surveyed in 1965, only 3 retained the
death penalty for rape where death did not ensue."); Trop v. Dulles, 356 U.S. 86, 102 (1958)
(plurality opinion) ("The civilized nations of the world are in virtual unanimity that statelessness
is not to be imposed as punishment for crime."); Harry A. Blackmun, The Supreme Court and
the Law of Nations, 104 YALE L.J. 39, 48 (1994) ("If the substance of the Eighth Amendment is
to turn on the 'evolving standards of decency' of the civilized world, there can be no justification
for limiting judicial inquiry to the opinions of the United States.") (citation omitted); Harold
Hongju Koh, The United States Constitution and International Law: International Law as Part of
Our Law, 98 AM. J. INT'L L. 43, 46 (2004) (noting Supreme Court references to international
practices in its death penalty decisions).

227 536 U.S. 304 (2002).
228 See supra notes 53-58 and accompanying text.
229 Atkins, 536 U.S. at 316 n.21 (citing Brief for The European Union as Amicus Curiae

Supporting Petitioner at 4, McCarver v. North Carolina, 533 U.S. 975 (2001) (No. 00-8727)). In
a dissenting opinion Chief Justice Rehnquist, joined by Justices Scalia and Thomas, "fail[ed] to
see ... how the views of other countries regarding the punishment of their citizens provide any
support for the Court's ultimate determination." Atkins, 536 U.S. at 324-25 (Rehnquist, C.J.,
dissenting). Acknowledging that the Court had previously "looked to the climate of interna-
tional opinion.., to reinforce a conclusion regarding evolving standards of decency," Rehnquist
argued that the Court had "since explicitly rejected the idea that the sentencing practices of
other countries could serve to establish the first Eighth Amendment prerequisite, that a practice
is accepted among our people." Id. at 325 (internal quotation marks, brackets, and citations
omitted). In considering Rehnquist's position, recall that Rehnquist, joined by Scalia and
Thomas, cited foreign law and experience in his opinion for the Court in Washington v. Gluck-
sberg, 521 U.S. 702, 718 n.16 (1997), as is discussed supra in notes 199-204 and accompanying
text.

230 539 U.S. 558 (2003). For discussions of this important case, see DAVID A.J. RICHARDS,
THE CASE FOR GAY RIGHTS: FROM Bowers to Lawrence and Beyond (2005); Nelson Lund &
John 0. McGinnis, Lawrence v. Texas and Judicial Hubris, 102 MICH. L. REV. 1555 (2004); Ron-
ald Turner, Traditionalism, Majoritarian Morality, and the Homosexual Sodomy Issue: The Jour-
ney from Bowers to Lawrence, 53 U. KAN. L. REV. 1 (2004).

231 478 U.S. 186 (1986).
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States Constitution.232 Citing the European Court of Human Rights
decision in Dudgeon v. United Kingdom233 (a case decided five years
before Bowers), Kennedy's Lawrence opinion set forth the following
description of Dudgeon and his view of the relevance of that case to
the issue before the Court:

An adult male resident in Northern Ireland alleged that he was a prac-
ticing homosexual who desired to engage in consensual homosexual
conduct. The laws of Northern Ireland forbade him that right. He
alleged that he had been questioned, his home had been searched, and
he feared criminal prosecution. The [Dudgeon] court held that the
laws proscribing that conduct were invalid under the European Con-
vention of Human Rights .... Authoritative in all countries that are
members of the Council of Europe (21 nations then, 45 nations now),
the decision is at odds with the premise in Bowers that the claim put
forward was insubstantial in our Western civilization.234

Thus, Roper's reference to (the Court's conception of) the opin-
ion of the world community ("a politically-correct update of the 'opin-
ions of mankind' to which the Declaration of Independence said
'decent respect' should be paid")235 is just the Court's latest, albeit an
expanded, resort to foreign law.

232 U.S. CONST. amend. XIV, § 1 ("No State shall ... deprive any person of life, liberty, or
property, without due process of law .... ").

233 45 Eur. Ct. H.R. 52 (1981). See Modinos v. Cyprus, 259 Eur. Ct. H.R. (ser. A) (1993)
(reaffirming Dudgeon); Norris v. Ireland, 142 Eur. Ct. H.R. (ser. A) (1988) (same). As two
analysts have noted, the Court has relied principally on European decisions when it refers to
foreign law. See Robert J. Delahunty & John Yoo, Against Foreign Law, 29 HARV. J.L. & PuB.
POL'Y 291, 325 (2005).

234 Lawrence, 539 U.S. at 573 (citation omitted). The last sentence of the quoted passage
responded to and rejected the following statement by Chief Justice Warren Burger in his concur-
ring opinion in Bowers: "Decisions of individuals relating to homosexual conduct have been
subject to state intervention throughout the history of Western civilization." Bowers, 478 U.S. at
196 (Burger, C.J., concurring). As one commentator has noted, "Focusing on Burger's opinion
was a quite brilliant rhetorical move on Kennedy's part, since he could argue that it was, after all,
Burger who opened up the question of 'Western civilization' . . . and, therefore, allowed the
possibility of rebuttal." Sanford Levinson, Looking Abroad When Interpreting the U.S. Constitu-
tion: Some Reflections, 39 TEX. INT'L L.J. 353, 355 (2004).

235 Eugene Kontorovich, Disrespecting the "Opinions of Mankind": International Law in
Constitutional Interpretation, 8 GREEN BAG 2d 261, 262 (2005). Some advocates of the use of
foreign and international law in the decision-making of United States courts have grounded that
position in the "opinions of mankind" language of the Declaration of Independence. See, e.g.,
Koh, supra note 38, at 43-44. Some advocates have also urged that the "opinions of mankind"
should be considered in the area of capital punishment and, more specifically, in constitutional

20061



CIVIL RIGHTS LAW JOURNAL [Vol. 17:1

C. Should the Court Look to and Cite Foreign Precedent?

The separate and normative question of whether the Court
should have cited foreign law remains. This question is of particular
importance, for Justice Kennedy's foreign law discussion was more
than just an ornamental feature of the Court's opinion.236 Rather, the
Court, while proclaiming that the opinion of the world community did
not control the outcome in Roper, made clear that foreign law con-
firmed its conclusion that the United States Constitution prohibits the
imposition of the death penalty on under-eighteen offenders. This
worldview analytic, not relegated to a footnote or mentioned in pass-
ing but taking up an entire part of the Court's opinion,237 provided the
third and final part of the Court's domestic consensus-independent
judgment-foreign consensus methodological triad. More than just
decorative bricolage,238 a majority of the Court "endorsed foreign
opinion as a legitimate source of persuasive authority for formulating
domestic legal doctrine. "239

challenges to the juvenile death penalty. See Blackmun, supra note 226, at 45-49. Indeed, in the
oral argument before the Court in Roper, Justice Ginsburg asked counsel for the state of Mis-
souri whether Thomas Jefferson said in the Declaration that (in her words) "to lead the world,
we would have to show a decent respect for the opinions of mankind?" United States Supreme
Court Official Transcript, Oral Argument at 17, Roper v. Simmons, 543 U.S. 551 (2004).

Criticizing this purported meaning of this language in the Declaration, Professor Eugene
Kontorovich has argued that the Declaration of Independence sought to shape mankind's opin-
ions and "did not contemplate being influenced by them," and that "[tihe Declaration in no way
suggests that 'decent respect for the opinions of mankind' requires following those opinions."
Kontorovich, supra, at 265. In his view, "the colonists were not following the opinions of man-
kind, but [were] merely informing the world that they had a reasoned position for following their
own opinion," thereby "exporting our views to an interested foreign audience." Id. See John 0.
McGinnis, Foreign to Our Constitution, 100 Nw. U. L. REV. 303, 321 (2006) (arguing that the
words "decent respect" in the Declaration of Independence "require ... us to explain our own
views to the world, not accept the views of others").

236 See Delahunty & Yoo, supra note 233, at 292 (where the justices "cite foreign authority
merely as ornaments" this "aesthetic support... may contribute little of analytic value and have
no real effect on the actual course of judicial decisionmaking").

237 Roper, 543 U.S. at 575-79 (Part IV of the Court's opinion). See Roger P. Alford, Roper
v. Simmons and Our Constitution in International Equipoise, 53 UCLA L. REV. 1, 8 (2005)
("[F]or the first time in history, the Supreme Court devoted an entire section of an Eighth
Amendment opinion ... to constitutional comparativism. Something new clearly was afoot.").

238 See Roger P. Alford, The United States Constitution and International Law: Misusing
International Sources to Interpret the Constitution, 98 AM. J. INT'L L. 57, 64-65 (2004).

239 Rex D. Glensy, Quasi-Global Social Norms, 38 CoNN. L. REV. 79, 107 (2005) (footnote
omitted).
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With certain exceptions, 4 ° the Court should not refer to or rely
upon foreign law as it interprets and applies the provisions of the
United States Constitution. Consider Justice Kennedy's references in
Roper to Article 37 of the UNCRC (not ratified by the United States)
and Article 6(5) of the ICCPR (ratified but with presidential reserva-
tion) in support of the argument for abolition of the juvenile death
penalty.241 This rather quixotic reliance on articles reflecting a federal
consensus that states in this country are not prohibited from imposing
the juvenile death penalty2 42 provides additional confirmation of the
domestic consensus against the abolitionist position. These articles
have no legally binding authority with respect to the Eighth Amend-
ment issue before the Court. Therefore, they can only perform a rhe-
torical function, shoring up the Court's explanation of the relevance of
other nations' views to the interpretation of the Constitution and justi-
fying the Court's judicial override of the considered views of both the
United States and the state of Missouri. "[The Supreme Court] treats
the mere fact that foreign jurisdictions condemn the juvenile death
penalty as a reason to condemn that practice in the United States. 243

Moreover, the Court's statements that only the United States and
Somalia have not ratified Article 37 of the UNCRC, and that since
1990 the United States is one of only a few nations that have executed
juvenile offenders and "now stands alone" in allowing the practice, do
not ineluctably lead to the conclusion that the juvenile death penalty
violates the Eighth Amendment.24 While the Court's statements may
be descriptively accurate, one suspects that the Court is doing more
than just providing a tote board of nations for and against the juvenile
death penalty. The Court's argument that the United States is an out-
lier nation with respect to the juvenile death penalty issue is made in
support of its normative conclusion, that this punishment violates the

240 Such as cases involving congressional power to "define and punish ... Offences against
the Law of Nations," U.S. CONST. art. I, § 8, cl. 10, or to "declare War," id. at cl. 11, or treaties.
See Delahunty & Yoo, supra note 233, at 296; Breyer, supra note 27, at 265-66, 267. The Court
has also considered foreign law in statutory cases involving and implicating the laws of foreign
jurisdictions. See, e.g., Republic of Aus. v. Altmann, 541 U.S. 677 (2004) (involving Foreign
Sovereign Immunities Act); JPMorgan Chase Bank v. Traffic Stream (BVI) Infrastructure Ltd.,
536 U.S. 88 (2002) (diversity jurisdiction issue involving British Virgin Islands corporation).

241 Supra notes 153-54 and accompanying text.
242 See Alford, supra note 237, at 6.
243 Young, supra note 84, at 156 (footnote omitted).
244 Roper v. Simmons, 543 U.S. 551, 576 (2005). See supra notes 153-59 and accompanying

text.
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Eighth Amendment. Missing from the Court's opinion are explana-
tory details regarding the actual (as opposed to the officially declared)
practices in other countries regarding the juvenile death penalty,245 as
well as any discussion of the relevant differences and similarities in the
legal systems of other nations (systems developed and operating in
specific and distinct social and political contexts and cultures) 246 which
may call into question the view that the juvenile death penalty ought
to be prohibited in this country.

If the Court continues to recognize and refer to the differing
views of the world community, "one must have some theory to explain
why their views should count for us, especially if we are engaged in
the practice of constitutional analysis and not, say, constitutional
design. "247 Any relevant differences in the national experiences and
constitutions and laws of the United States and that of other countries
may well render inaccurate Justice Kennedy's statement that "the
express affirmation of certain fundamental rights" in other nations
"simply underscores the centrality of those same rights within our own
heritage of freedom. '248 All "rights," even "fundamental" ones, are
not the "same," for the scope of one's actual and operative (not
abstract) legal protections against the coercive power of the state can
be a nation-specific, and not a universal, proposition.249

Having concluded that a domestic consensus and the Court's
independent institutional judgment require an anti-juvenile death
penalty construction of the Eighth Amendment to the United States

245 Roper, 543 U.S. at 623 (Scalia, J., dissenting) (arguing that "the Court is quite willing to
believe that every foreign nation-of whatever tyrannical political makeup and with however
subservient or incompetent a court system-in fact adheres to a rule of no death penalty for
offenders under 18") (emphasis in original).

246 See Richard Posner, No Thanks, We Already Have Our Own Laws, LEGAL AFF., Jul./
Aug. 2004, at 40, 42 (observing that foreign decisions "emerge from a complex socio-historico-
politico-institutional background of which our judges, I respectfully suggest, are almost entirely
ignorant."); Young, supra note 84, at 152 (noting the Court's characteristic "lack of interest in
the reasons underlying foreign practice").

247 Levinson, supra note 234, at 360. See Jeremy Waldron, Foreign Law and the Modern
lus Gentium, 119 HARV. L. REV. 129 (2005) (expressing frustration at Court's failure to articu-
late theory of citation and authority of foreign law).

248 Roper, 543 U.S. at 578.
249 As one commentator notes:

[E]ven rights with apparently "suprapositive" meaning may also have specifically national
aspects, in their mechanisms for enforcement and in their particular texts. Learning from
decisions elsewhere, then, is always limited by the need to be mindful of institutional and
other contextual differences.

Jackson, supra note 78, at 122 (footnote omitted).
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Constitution, why did the Court even refer to foreign law to confirm
its "objective" and moral judgment? If this was nothing more than
the Court's mere acknowledgment to foreign jurists that the Court is
aware of and wishes to engage in a transnational dialogue, 5 0 the con-
cern over and the hand wringing in the wake of Roper's reference to
foreign law"' could be seen as on overreaction. But if the foreign
consensus determination played a significant analytical role in the
Roper Court's resolution of the issue, that interpretive endeavor
should give us pause, especially because the Court made no inquiry
concerning the particularities and pertinent differences of foreign
jurisdictions to which the Court looked for answers, confirmatory or
otherwise, to questions about the meaning and application of the
United States Constitution.

CONCLUSION

Does the execution of an under-eighteen capital offender consti-
tute a cruel and unusual punishment violative of the Court's evolving
decency standard? The Court's affirmative and three-part answer to
this question in Roper categorically exempts juveniles from the impo-
sition of the death penalty. The Court exercised its independent judg-
ment in announcing that individuals under the age of eighteen are not
death-eligible, an exercise in profiling and generalization placing even
the most mature and culpable under-eighteen juvenile beyond the
reach of a jury's judgment that the developmental level and particu-
larities of the individual defendant may warrant the ultimate punish-
ment in certain contexts. This normative evaluation of the
constitutionality of the juvenile death penalty was situated between
two consensuses-1) the total number of states in the union prohibit-
ing that penalty and 2) the Court's assessment of what it described as
the world community's opinion on the matter. As this Article has
argued herein, Roper's construction and application of what is now
the Court's consensus-plus Eighth Amendment rests upon a number
of debatable reasons and arguable judicial choices The significant
question of whether the Court will adhere to this methodology in the
future when deciding Eighth Amendment challenges remains to be
seen.

250 On that dialogue, see Melissa A. Waters, Mediating Norms Identity: The Role of Trans-
national Judicial Dialogue in Creating and Enforcing International Law, 93 GEo. L. 487 (2005).

251 See supra notes 180-82 and accompanying text.
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