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I.

INTRODUCTION

Andrew Papier from Wallaper Electric published an article in the
Electrical Manufacturers of America Magazine. Papier's article
detailed his fear that hard times were coming for the widget industry.
He then explicated a belief that widget quality could not fall despite
the probability of falling prices, thus the industry might need to suffer
through a period of smaller profit margins and even loss. Willingham
Electric and Copurwire Enterprises were also members of the Electrical Manufacturers of America and both subscribed to the magazine.
Dorian Accessories, another company in the electrical manufacturing
industry, got the article and reported it to the Department of Justice
(DOJ). The DOJ prosecuted the Association and all of its members
for violating the Sherman Act, and Dorian sued them for civil antitrust liability. Wallaper paid a $42 million fine and Willingham and
Copurwire were each forced to pay a $15 million fine to the DOJ. All
had to pay treble damages to Dorian. Willingham and Copurwire
were forced out of business because the DOJ was concerned about the
possibility of price collaboration. In the end, the market went from
four participants to two participants, the Association folded and the
antitrust enforcement ultimately hurt the industry and its consumers.
This example illustrates an unresolved problem in antitrust jurisprudence. Companies and trade associations are being sued and paying large fines1 for expressing their views on certain industry
conditions as well as quality, ethical, pricing and competition guide* J.D. Candidate 2006, George Mason University School of Law; B.S. Commerce/Government, 2003, University of Virginia.
1 The Sherman Act provides, in pertinent part:
Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States, or with foreign nations, is hereby
declared to be illegal. Every person who shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and,
on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a corpora-
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lines. This strict adherence to the antitrust laws has a chilling effect on
the First Amendment rights of trade associations and their corporate
members.
Trade associations are usually groups comprised of competitors in
an industry coming together to further that industry, thus increasing
the profits of individual members.2 These groups play an important
role in regulating industries and distributing valuable information to
the public, lowering transaction costs and raising general public
awareness of purchasing and industry information. Being a collection
of competitors, however, many of their practices put them under the
watchful eye of the DOJ and the Federal Trade Commission (FTC).
They are "routinely treated as continuing conspiracies or 'combinations' of their members."3 This can lead to increased concern over
trade association activities.
This article will argue that the value of public dissemination of
information and the members' right to publish their opinions is far
greater than the threat caused by the mere publication of price or
competition related information and suggestions. I will argue that, in
order for antitrust conviction and civil liability, a test for trade associations should require some action beyond the publication or dissemination of information to members. In Part II, this article will explore the
activities of trade associations, and how courts have applied the Sherman Act to their activities. In Part III, it will look at the history of the
First Amendment as it applies to commercial speech. In Part IV, it
will identify the line between the First Amendment and the Sherman
Act and apply the commercial speech standards to current antitrust
law. Finally, in Part V, I will propose a new antitrust test for trade
associations based on an enforcement or association policy rationale.
II.

BACKGROUND

A.

Trade Associations

Trade or professional associations are organizations whose members are typically the producers or sellers of a certain good or service. 4
tion, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by
both said punishments, in the discretion of the court.

15 U.S.C.S. §1 (2006).
2 PHILLIP AREEDA &

HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTI-

TRUST PRINCIPLES AND THEIR APPLICATION §1477 (2d ed. 2003).
3 Id.
4 Id.
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They come together to regulate their industry, provide information
and work together for the common goals of improving their industry
and benefiting all members. The organizations are not entities in
themselves; rather they are non-profit collections of their members.5
Collaborations between member corporations are lawful if the collaboration's threats to competition are minimal and reasonable in light of
pro-competitive considerations.6
Trade associations often engage in group boycotts by refusing to
include a competitor in association activities, suspension or expulsion
7
from the trade association, and denial of member benefits. Sometimes, the boycotts occur because of the "victim's" refusal to agree to
the association's set price requirements. Other times, boycotts occur
as a result of the refusal of a member to comply with quality
requirements.
Associations sometimes engage in exclusive territory and marketing arrangements as well.' In United States v. Topco,9 a trade association produced a generic grocery product line for its members to use to
compete with their larger, outside competitors. The association allocated geographic markets for its generic products so only one of its
members would have the use of its brand name in any given area. 10
Horizontal market allocation schemes, such as that in Topco, are commonly used by trade associations. They limit membership in order to
maintain the value of its benefits.
The greatest antitrust pressure is put upon trade associations'
"price fixing" activities. 1 Trade associations often try to fix maximum
prices, minimum prices, or set other elements such as costs and profit
margins, which tend to affect price.12 The Supreme Court, as will be
discussed later, often applies a per se rule to these activities.
Trade associations engage in several other behaviors, some of
which have a major impact on their industries and consumers. Among
these activities are attempts to influence the laws and joint labor bar5 Id.
6 Id.

7 Murray S. Monroe, Trade and Professional Associations: An Overview of Horizontal
Restraints, 9 U. DAYTON L. REV. 479, 484 (1984).
8 Id.
9 405 U.S. 596 (1972).
10 Id. at 601.

11 Monroe, supra note 7 at 484.
12 Id.
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gaining.'3 These two aspects of trade associations have statutory and
common law exemptions from antitrust laws.14 Members of associations engage in joint advertising to bolster demand for a generic product.' 5 They also undertake joint research and development projects to
create new products or improve existing ones. 6 These joint projects
rarely cause any antitrust concern because they are generally beneficial to consumers. Finally, trade associations engage in product standardization and quality control. Standardization programs allow easier
comparison shopping by consumers, increase price competition and
improve product safety and quality.1 7 Thus, they are usually allowed
unless they are used solely to stabilize prices. Is
B.

The Sherman Act

Congress passed the Sherman Act ("the Act") in 1890 after several states enacted similar statutes in order to control the growing
monopolies from the Post-Civil War industrialization era. 9 Section 1
of the Act reads: "Every contract, combination in the form of trust or
otherwise, or conspiracy in restraint of trade or commerce among the
several States or with foreign nations, is declared to be illegal."2 0 This
section makes cartels and other agreements between and among competitors illegal.
2
Congress passed the Act to protect "full and free competition." '
Free competition, according to economic theory, is the best way to
ensure an optimal allocation of economic resources. 22 Free competition encourages firms to sell goods and services at or close to a price
which maximizes societal welfare.23 When a company or a group of
competitors has sufficient control of a product market, it will raise the
13 Id. at 490.

14 Id. (explaining that some activities "carry a presumption of legality and are generally
upheld").
15 For example, the National Dairy Producers' "Got Milk" advertising campaign.
16 Id.
17 Id.

at 491.

18 Id.
19 PHILLIP AREEDA, Louis KAPLOW & AARON EDLIN, ANTITRUST ANALYSIS

34 (6th ed.

2004).
20 15 U.S.C. §1 (2006).
21 AREEDA, ET AL., supra note 19 at 38 (quoting H. THORELLI, THE FEDERAL ANTITRUST

POLIcY 226-27 (1954)).
22 Id. at 5.
23 Id. at 6.
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price of the goods and lower the quantity.2 4 The higher price will
increase the profits of the monopolizing firm (or firms) while taking
away from consumer welfare. 25 The increase in profits, coming at the
detriment of consumers, is called "economic rent." In a monopoly or
oligopoly situation, the economic rents gained by the firms are always
smaller than the amount of consumer welfare lost by the increase in
price and resulting decrease in quantity.26 The net loss to society is
referred to as "deadweight lOss. ' '27 The history of antitrust jurisprudence works to prevent this type of loss and harm to regular
consumers.
1.

General Treatment

Courts apply either a per se standard or a rule of reason standard
to cases arising under the Act. In 1918, the Supreme Court established the per se test for antitrust liability.28 A group of large oil refineries engaged in a scheme to purchase all of the oil from all of the
small refineries.2 9 The purpose of this scheme was to control the output of oil and the spot market price.3" The Supreme Court held that
any collusion between firms to fix price or any price related concept is
per se illegal and does not require any inquiry into the market share,
economic efficiencies or possibility of success.3 '
In circumstances where the restraint of trade is not directly
related to price, however, courts apply a rule of reason standard. In
Chicago Board of Trade, the Chicago Board had a policy disallowing
the sale of wheat during a certain period of the day when the market
was closed.3 2 The Supreme Court held that all contracts, including this
one, are effectively restraints of trade.3 3 The important test of legality
is whether the contract restraint tends to suppress or destroy competi24 Id. at 11-13.
25 Id. at 11.
26 Id. at 13.
27 Deadweight loss is the difference between the loss of consumer welfare and the resulting
economic rents gained by the firms. For more on the economics of monopoly, see WALTER

NICHOLSON, INTERMEDIATE MICROECONOMICS AND ITS APPLICATIONS

(7th ed. 1997).

United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940).
29 Id.
30 Id. at 166.
31 "Under the Sherman Act a combination formed for the purposes and with the effect of
raising, depressing, fixing, pegging, or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se." Id. at 223.
32 Chicago Board of Trade v. United States, 246 U.S. 231, 237 (1918).
33 Id.
28
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tion.34 Thus, in circumstances where the restraint is not a horizontal
restraint of price or quantity, courts use a rule of reason analysis; taking into account the nature of the restraint, the scope of the restraint
and the possible effects of the restraint on the market.3 5 Finally,
courts must consider any competitive or efficiency justifications for
the restraint or the agreement.36
2.

Trade Association Treatment

Trade associations have long been subject to the watchful eye of
antitrust authorities. Given the nature of a collection of competitors
in an industry, any action of a trade association and its members is
automatically a contract or combination between competitors. Most
trade association activities, however, are judged under a rule of reason
analysis. The following section will review the major trade association
activities as illustrated above.
a. Refusals to Deal
Trade and professional associations engage in two types of boycotts when a firm refuses to comply with a trade association request.
One type involves a refusal to sell to a purchaser or to buy from a
supplier. The second type of boycott is a refusal to extend the benefits
of membership to a competitor within the industry.
In adjudicating concerted refusals to deal, courts consider the
restraint and its effects on the consumers. A per se analysis is applied
when the restraint is directly related to price. When the focus of the
boycott is not on price or pricing policy, courts will examine the
restraint further and apply a short form of the rule of reason if the
focus is sufficiently related to competition. Finally, if necessary, the
courts will apply a full rule of reason and look at the market and economic effects of the boycott.
34 "Every agreement concerning trade, every regulation of trade, restrains. To bind, to
restrain, is of their very essence. The true test of legality is whether the restraint imposed is such
as merely regulates and perhaps thereby promotes competition or whether it is such as may
suppress or even destroy competition." Id. at 238.
35 Id. (Stating that when employing rule of reason analysis, "the court must ordinarily consider the facts peculiar to the business to which the restraint is applied; its condition before and
after the restraint was imposed; the nature of the restraint and its effect, actual or probable. The
history of the restraint, the evil believed to exist, the reason for adopting the particular remedy,
the purpose or end sought to be attained, are all relevant facts.").
36 Id.

20061

TRADE ASSOCIATIONS

In Denny's Marina v. Renfro Prods., Inc., the Seventh Circuit
found that a boat show (an association of boat dealers) violated the
Act when it excluded a single boat seller because he had a history of
undercutting prices.37 The benefit denied in Denny's Marina was
access to a possibly valuable sales forum.3 8 The court applied to per se
rule to this case because it was a refusal to deal based on price concerns. 39 Because of the per se treatment, the court declined to review
the market power of the association and its boat shows, and consequently, the possibility of success of the refusal to deal. n0
In FTC v. IndianaFederationof Dentists, the Supreme Court held
that a dental association regulation requiring its members to withhold
x-rays from insurance companies was a violation of the Act.4 ' The
Court ruled that the association's policy was a horizontal restraint
denying customers of a service that they desired. 42 Because this was
not a direct restraint on price, the Court subjected this policy to a rule
of reason inquiry. 43 This restraint impaired the societal welfare
because it removed part of a desired package of products from consumers and, absent a valid pro-competitive justification, it was subject
to the antitrust laws. 4 Because of the claims that services were not
more costly and that "quality of care" considerations warranted the
restraint, the Court also declined to look into the effects of the
restraint.
The Supreme Court order rule of reason analysis for a concerted
refusal to deal in Northwest Wholesale Stationers v. Pacific Stationery
& PrintingCo. 5 A group of stationary wholesalers joined together to
purchase from manufacturers at a volume discount. 46 They sold the
products to all members and non-members at normal prices and then
gave the profits back to the members at the end of the year. 47 The
plaintiff violated the bylaws of the association by engaging in both
wholesale and retail businesses and then substantially changing its
37 Denny's Marina, Inc. v. Renfro Prods., Inc., 8 F.3d 1217, 1219 (7th Cir. 1993).
38 Id. at 1219.
39 Id. at 1221.
40 Id.

41 FTC v. Fed'n. of Dentists, 476 U.S. 447, 455-57 (1986).
42 Id. at 459.
43 Id. at 458-59.
44 Id. at 459.

45 472 U.S. 284, 298 (1985).
46 Id.

at 286-87.
47 Id. at 286.
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board of directors without informing the association. On this basis,
the association revoked the plaintiff's membership.4 8 The Court held
that the expulsion of Pacific Stationery was not a violation of the Act
because the association had no alleged sufficient market power or
unique access to a necessary business element.4 9
b. Pricing Schedules and Techniques
Fee schedules and pricing techniques are very common among
professional associations. Fee schedules are usually a minimum and/
or maximum price, set by an association for all members for a specific,
usually routine practice.5" For instance, a doctors' association may set
a price for its members regarding annual physicals. Other pricing
techniques do not attempt to set specific prices, but to regulate or prevent certain formulae for calculating price. 1 For instance, an association determining that price should be calculated on a cost plus 10
percent basis is engaging in price technique regulation. Courts are not
tolerant of pricing schemes, but they do not consistently prohibit pricing schemes that are merely recommendations or guidelines.
In 1975, the Virginia Bar enacted a minimum fee schedule for
routine real estate title searches.52 If an attorney did not comply with
the minimum price, the attorney was threatened with possible sanctions for violation of ethical standards.53 The fee schedule regarded
title searches, which are an integral part of the real estate process and
applied to every member of the profession.5 4 The Supreme Court
found the standard violated the Act.5 Since all attorneys are required
to be members of the bar, this fee schedule created a "pricing system
that consumers could not realistically escape. '56 It raised prices on a
routine and required service with no differentiation aside from price
and thus violated the Act - despite an attorney's status as a learned
profession. 57 The Court did, however, leave open the possibility that a
"purely advisory fee schedule issued to provide guidelines, or an
48 Id. at 287.
49 Id. at 296-98.

50 See for instance Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
51 See for instance In re Am. Inst. of Certified Pub. Accountants, 113 F.T.C. 698 (1990).
52 Id.
53 Id. at 781.
54 Id. at 782.

55 Id.
56 Id. at 783.
57 Id.
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exchange of price information without a showing of actual restraint"
could be allowed. 8
The Federal Trade Commission, in its judicial capacity, found that
an association of CPAs violated the Federal Trade Commission Act
(with substantially similar requirements and punishments as the Sherman Act) when it prohibited its members from charging contingent
fees to any person for whom they are involved in providing attest services. 9 The FTC restrained this policy because it found that it hinders
price competition among CPAs with respect to price and deprives consumers of information.6"
c.

Distribution of Price Information

Many, if not most, trade associations publish a trade journal for
distribution to its members. These magazines often include product
information, technological advances and membership information as
well as cost, profit and price information. Courts will allow publication of information if there are no understandings or predictions
regarding future price and only a slim possibility of price fixing.
In 1921, the Supreme Court decided that a lumber association
violated the Act when it published the results of a production and
price survey every month.6 ' The policy in question, the "Open Competition Plan," was a pact between the association's membership, consisting of over 400 companies with about 5% of the lumber market, to
share production and market condition information, including prices
and quantities of all sales during the month.6 2 The stated purpose of
this plan was to "furnish information to enable each member to intelligently govern his production" and to keep prices at "reasonably stable
and normal levels."63 The Court found that all of these conditions
together constitute an attempt to push for higher and higher prices
because "[g]enuine competitors do not make daily, weekly and
monthly reports of the minutest details of their business to their
58 Id. at 781.

59 In re Am. Inst. of Certified Pub. Accountants, 113 F.T.C. 698 (1990).
60 Id.
61 Am. Column & Lumber Co. v. United States, 257 U.S. 377, 394-412 (1921).
62 Id. at 385-95. The plan included a daily report of all sales made, a daily shipping report,
a monthly production report, a monthly stock report, a price list and inspection reports from
each of the member firms.
63 Id.

at 392-93.
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rivals .... ,,6 It decided that since such activities are evidence that
competitors are united in agreement, an agreement exists.65
In United States v. Container Corporation of America, the
Supreme Court opined that a scheme in which members of the corrugated container industry called each other for price information when
they wanted it violated the Act. 66 In return for disclosing price information on request, each firm could expect a similar courtesy in the
future.6 7 On the other hand, if they did not provide the information,
they would be denied the information from their competitors in the
future. 68 In this case, the Supreme Court looked at industry considerations, namely the 90 percent market share of members and the relative similarity between the products.6 9 The Court found this a per se
violation of the Act with the sole purpose of stabilizing prices.7 °
Conversely, in Maple Flooring Mfrs. Ass'n v. United States, the
Supreme Court allowed a trade association to publish average costs
and a list of freight rates (profit for each shipping location) and to
disseminate it to its members.7 1 Although the publication included all
of the information necessary to calculate price, the Court found no
evidence of a purpose or intention to fix prices or hinder competition.72 The Court noted that previous plans, which imposed penalties
for selling below a minimum price, were abandoned in past associations.7 3 Thus, in this case, there was only the publication of price calculation information and no evidence of intent to set prices.
d. Ethical Cannons and Industry Predictions
Courts often frown upon ethical canons and industry predictions
regarding price, quantity and other factors relating to competition.7 4
Association publications and trade magazines often include ethical
and predictive cannons regarding policies and the future of competi64 Id. at 410.
65 Id.
66 United States v. Container Corp. of Am. 393 U.S. 333, 335-38 (1969).
67 Id. at 335.

68 Id.
69 Id. at 336.
70 Id. at 337.

71 Maple Flooring Mfrs. Ass'n. v. United States, 268 U.S. 563 (1925).
72 Id. at 577.
73 Id.

74 See Nat'l Soc'y of Prof. Eng. v. United States, 435 U.S. 679 (1978); See Am. Column &
Lumber Co. v. United States, 257 U.S. 377, 403 (1921).
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tion within the industry. Courts look at any ethical comment or prediction of industry trends as a dangerous invitation to the industry that
could inevitably lead to anticompetitive restraint.
In American Column & Lumber, the Supreme Court supported
its decision regarding a magazine article.75 The trade association secretary sent letters stating that "[t]he danger which we see lurking in
the future for the lumber industry is overproduction."7 6 The article
went on to discuss the unethical nature of competition in the upcoming "state of the industry."7 7 The Court decided that articles like this
were "simply an expansion of the gentleman's agreement of former
days, skillfully devised to evade the law."7 " The case was decided over
Justice Holmes's dissent, which argued that the prohibition of distribution of information, even future price predictions, violated the First
Amendment.7 9
In 1978, the Supreme Court heard a case in which the only conduct at issue was the publication of an ethical cannon.80 A professional society issued a magazine article stating that competitive
bidding for engineering contracts was not ethical."1 The article advocated getting a contract commitment from the customer before discussing price in order to avoid the possibility of compromising on the
quality of materials and engineering. 2 The Court applied the per se
rule and found the article illegal, given that a ban on competitive bidding is a direct restraint on competition. 3 Justice Burger wrote a dissent, similar to Justice Holmes's First Amendment dissent in
American Column.'
e.

Collective Bargaining

Collective bargaining has several exemptions under the antitrust
laws. Most importantly, there is a non-statutory labor exemption to
the antitrust laws for unions to pursue legitimate subjects of collective
75 Am. Column & Lumber Co. 257 U.S. at 403 (1921).
76 Id.
77 Id.

78
79
80
81
82

Id.at 410-11.
Id. at 412 (Holmes J. dissenting).
Nat'l Soc'y of Prof. Eng'rs v. United States, 435 U.S. 679 (1978).
Id. at 682-83.
Id. at 683-84.

83 Id. at 692.

84 Id. at 702 (Burger, J., dissenting).
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bargaining.8" Associations and their members often bargain together
with labor unions. So long as they are collectively bargaining with
unions, courts will recognize the labor exemption, but even improper
labor negotiations can run afoul of the antitrust laws.
In DetroitAuto Dealers v. FTC, a case involving the FTC Act, the
Sixth Circuit held that the non-statutory labor exemption did not
apply when the auto dealers in the Detroit area together decided to
limit showroom hours.8 6 The dealers claimed they completed this deal
to avoid individual bargaining with their salesmen and ultimately
unionization.87 The Detroit dealerships were all closed on Saturdays
and were the only dealerships in America to do so.88 The court ruled
that hours of operation are one means of competition among dealers. 89 Because the main units of output are cars sold and service, the
showroom hours were one main element dealers could control. 90
Moreover, since the agreement was negotiated between dealerships
and not with labor, the non-statutory exemption did not apply. 91
f

Quality Controls, Joint Advertising and Research & Development

Quality controls, joint advertising and joint R&D projects are
trade association activities that have not really been tested in front of
the courts. One can assume that no one tries these cases because all
of these issues are pro-competitive in nature and these situations are
not conducive to the presence of any plaintiffs.
g. Influencing Government Actions
Attempts to influence government action are perhaps the most
sweeping exception to the antitrust laws. State actions themselves are
protected from antitrust liability.92
The Noerr Doctrine allows corporations to influence government
actions even with a self-serving, purely anticompetitive effect.93 In
Eastern Railroad Presidents Conference v. Noerr Motor Freight, a rail85 In re Detroit Auto Dealers v. FTC, 955 F.2d 457 (1992).
86
87

88

Id.
Id. at 459.
Id. at 460.

89 Id. at 469.
90 Id.
91 Id.
92
93

See Parker v. Brown, 317 U.S. 341 (1943).
E. R.R. Presidents Conference v. Noerr Motor Freight, 365 U.S. 127 (1961).
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road industry association petitioned the government to adopt legislation hostile to the trucking industry, in order to injure their
competitors and maintain the railroad industry's monopoly for long
hauls.94 Justice Black's opinion stressed two concerns: first, a federalism concern about the governments' ability to take action; and second,
the corporations' and associations' First Amendment right to petition
the government. 95 If the government forbade citizens from petitioning
for action in which it has a financial interest, it would deprive the government of a valuable source of information.96 The Court later
applied this exception even when larger mines conspired to make
competition extremely difficult for smaller mines through government
action. 97

A series of cases have limited the Noerr antitrust exception to
instances where the government influence is not a "mere sham."98
The "sham exception" applies when the attempt to influence government action is a cover-up for an attempt to interfere with a business
competitor. 99 The Court applies the sham doctrine in cases where corporations use constant lawsuits or administrative proceedings to delay
or thwart competitive entry into the market, 00 and when an association makes its own anticompetitive regulations with the knowledge
that a legislature will adopt its anticompetitive regulations. 1 This
being so, in most cases where corporations attempt to influence the
government, the Noerr doctrine nevertheless applies.
C.

The First Amendment. Commercial Speech

The First Amendment reads, in part, "Congress shall make no
law.. .abridging the freedom of speech or of the press, or the right of
the people to peaceably assemble, and to petition the government for
a redress of grievances."102 The First Amendment was enacted, along

with several provisions of the original Constitution, in order to combat
94 Id.
95 Id. at 135-37.
96 Id. at 139.

97 United Mine Workers v. Pennington, 381 U.S. 657 (1965).
98 See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972); Prof'l. Real
Estate Investors v. Columbia Pictures Indus., 508 U.S. 49 (1993).
99 Cal. Motor Transp. Co., 404 U.S. at 509.
100 See Profl Real Estate, 404 U.S. 508; City of Columbia v. Omni Outdoor Adver., 499
U.S. 365 (1991).
101 Allied Tube & Conduit Corp. v. Indian Head, 486 U.S. 492 (1988).
102 U.S. CONST. amend. I.
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some of the English monarchy's restraints on Parliament and its citizens for speech against the government. 10 3 The First Amendment has
transcended its initial purpose of protecting citizens' rights to speak
out and assemble against the government. The First Amendment
today protects the rights to speak and publish commercial, informative, recreational and many other types of speech as well as political. °4
In 1976, the Supreme Court determined that commercial speech
was entitled to protection under the First Amendment, although
slightly lower than the traditional protection for political speech." 5 In
Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council,
the State of Virginia attempted to ban price advertising for
pharmaceuticals by retailers.10 6 The Court held that the First Amendment's interest in the free flow of information outweighed countervailing state interests.0 7 The Court decided both that First
Amendment protection for commercial speech applies to advertisers'
right to speak and the consumers' right to receive commercial information.108 The Court drew many similarities between commercial
speech and social and political commentary, and the difficulty in drawing the line between these two types of speech.10 9 Thus the Supreme
Court extended a slightly lower level of First Amendment protection
to commercial speech.
It should be emphasized that the right to disseminate information
is extraordinarily important for trade associations. Trade associations
often publish or communicate about their trade in order to make
operations more efficient or safer. Additionally, members of associations often speak through their individual members' words and
actions. Many of the trade association activities in question under the
antitrust laws should be considered commercial speech and evaluated
under those standards.

103 WILLIAM W.

FIRST CENTURY

VAN

ALSTYNE,

THE AMERICAN

FIRST AMENDMENT

IN THE TWENTY-

23-25 (3d ed. 2002).

105

Id.
Va. State Bd. of Pharm. v. Va. Citizens Consumer Council, Inc., 425 U.S. 748 (1976).

106

Id.

104

Id. at 755.
Id. at 756-57.
109 Id. at 764-65.
107

108
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The Central Hudson Test

In 1980, the Supreme Court established the Central Hudson test
for determining whether a government restriction on commercial
speech is Constitutional.1 1 ° The New York Public Service Commission
had prohibited Central Gas and other companies from advertising the
use of electrical utilities in order to conserve fuel."' The Court struck
down this act applying a four-part test, as follows: (1) Does the speech
concern lawful activity and is it not misleading?; (2) Is the government
interest substantial?; (3) Does the regulation advance the governmental interest asserted?; and (4) Is the regulation more extensive than is
necessary to serve that interest?"12 This test is applied in several different areas of commercial speech.
Restrictions on price and information dissemination are primarily
treated as depriving the public of information rather than protecting
valuable state interests. In Bates v. State Bar of Arizona, the Court
struck down a state bar regulation disallowing price advertising for
basic legal services. 1 3 The state interests of professional integrity,
economic protection and avoiding excess litigation, all failed the sec114
ond prong of the test when in conflict with the First Amendment.
The Court also held that the attorney advertising in question was not
inherently misleading and did not satisfy the first prong of the Central
115
Hudson test.
In GreaterNew Orleans BroadcastingAss'n v. United States, the
Court struck down a federal statute banning advertising of legal casinos and gambling based on its failure to satisfy the third and fourth
prongs of the Central Hudson test." 6 Congress's purported goal was
to assist the states who chose not to allow gambling." 7 The Court
reasoned that in order to satisfy the third prong, the government must
prove that "the harms it recites are real and that its restriction will in
fact alleviate them to a material degree."' 18 In this case, the Court
110 Cent.
(1980).
111 Id.
112 Id. at
113 Bates
114 Id. at

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York, 447 U.S. 557

563-65.

v. State Bar of Arizona, 433 U.S. 350 (1977).
368.

115 Id. at 372.

116 Greater New Orleans Broad. Ass'n. v. United States, 527 U.S. 173 (1999).
117 Id. at 176.
118 Id.
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found that the statute was not narrowly tailored to the purpose of
aiding states in avoiding illegal gambling; but rather it only deprived a
state's citizens of legal gambling opportunities." 9 In order to satisfy
the fourth prong, a government does not need to apply the least
restrictive means possible, but, at least a reasonable one "whose scope
is in proportion to the interest served.""12 The Court found that this
restriction limited demand for casinos within the targeted states and
was not narrowly tailored to aiding states in their quest to combat
1 21
gambling.
The Supreme Court upheld an advertising restriction in Florida
Bar v. Went for It, Inc., finding that it satisfied all of the prongs of the
Central Hudson test.12 2 The restriction at issue was a ban on direct
mail advertising for legal services in wrongful death cases within 30
days of an accident.12 3 The Court found that the state bar's interest in
protecting the privacy and tranquility of personal injury victims was a
substantial enough interest to satisfy the second prong of Central
Hudson.124 Based on a thorough report of two years of research by
the state bar, the Court concluded that banning direct mail is very
effective in protecting victims' rights and thus satisfies the third
prong.1 25 Finally, the ban was narrowly tailored only to apply to direct
mail (the most intrusive type of advertisement) and only for 30
days.1 26 Thus, the restriction applied directly to the state interest and
was narrowly tailored to avoid affecting all efficient means of dissemi1 27
nating the needed information.
III.

ANALYSIS

The Sherman Act and the First Amendment come into conflict in
many circumstances. Section 1 of the Sherman Act is aimed at combating the dangers of collusion. Collusion makes it possible for combinations of firms to pool their resources in price fixing and other
detrimental restraints on competition. Thus, enforcement of the Sher119 Id. at 188 (quoting Edenfield v. Fane, 507 U.S. 761, 770-71 (1993)).
120 Id. (quoting Bd. of Trs. of State Univ. of New York v. Fox, 492 U.S. 469, 480 (1989)).
121 Id.
122 Florida Bar v. Went For It, Inc., 515 U.S. 618-19 (1995).
123
124
125
126
127

Id. at 618.
Id. at 624-25.
Id. at 633.

Id.
Id. at 633-34.
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man Act has focused on suppression of cartels at the collusion or
agreement stage. 12 8 Many Sherman Act Section 1 cases are tried with
similar evidence to a conspiracy case.
The collusion rationale has lead to several conflicts between antitrust laws and the First Amendment. There are many ways for firms to
come to a consensus, ranging from private telephone calls and meetings between executives to public publications and price announcements. The courts are willing to find an agreement from almost any of
these methods of communication.
Trade associations are a legal collection of competitors in the
same industry. Although trade associations compile a lot of industry
information, much of this information to the public. Many industry
prices and predicted prices are even compiled by other private sources
such as "Consumer Reports" and given to the public. All of these
actions (not including "Consumer Reports") are often criticized by
the courts and are evidence of an antitrust violation.
A first amendment conflict arises when trade associations or companies publish prices, information, industry predictions or speak privately and publicly through other means, such as vertical and
horizontal boycotts. All of these indicators of agreement are also
means of speech on behalf of the trade association and its members.
They provide valuable information to both the consumers and to the
industry members, not only for the purpose of pricing, but for the
other considerations as well. When the dangers of collusion and the
antitrust laws come into conflict with the freedom of speech of the
companies and associations, those freedoms must be properly weighed
against the danger to the market.
A.

Pitfalls of the Current Standard

Antitrust prosecutions and claims often take the form of conspiracy charges.1 29 In fact, Interstate Circuit v. United States is commonly
found in antitrust casebooks as an example of proving conscious parallelism, and found in Criminal Law casebooks as an example of conspiracy. 130 The focus of an antitrust claim is that the parties made an
128 Interstate Circuit v. United States, 306 U.S. 208 (1939) (focusing on the motion picture
industry).
129 Interstate Circuit v. United States, 306 U.S. 208 (1939).
130 See William Breit & Kenneth G. Elzinga, The Antitrust Casebook, Milestons in
Eonomic Regulation (3d Edition, 1996) at 78; Sanford Kadish & Stephen Schulhofer, Criminal
Law and its Processes (7th Edition, 2001) at 694.
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agreement. This is commonly known as the stricter, minority
approach to conspiracy.
The majority approach is more lenient and requires an "overt act
in pursuance" of the conspiracy in order to convict of conspiracy;
rather than a mere agreement.'3 1 The overt act in pursuance rule
exists because our criminal history has recognized the lack of danger
in merely agreeing and that protecting the public does not warrant
stopping all agreements at their inception. Although antitrust conspiracies may be particularly serious and damaging, when concerns as
fundamental to our country as freedom of speech are involved, prosecutions for that speech should garner the protection of the rule that
governs other cases with similar elements.
Antitrust judges have always been suspicious of trade association
actions.132 In prior cases, the Court often proscribed conduct despite a
lack of direct evidence that they engaged in any unlawful collusion,
but only raised prices.1 33 Out of fear of the plausible effects of alleged
price collusion, the Court in American Column and several other
cases declared the conduct in violation of the Sherman Act. 134 Instead
of punishing a restraint on competition, however, the Court is punishing the provision of information leading to economic certainty, which
is not an intended or desirable effect of any antitrust decision.1 35
The Supreme Court has recently retreated from the more stringent applications of the antitrust laws to trade associations. 3 6 The
trend in the Court and the FTC is towards narrowing the circumstances in which to apply a per se rule and to concentrate on possible
pro-competitive justifications and balancing them with the anticompetitive effects. 137 Once the Court begins requiring more consideration
of anticompetitive harm, it should begin to refine its method of determining the threat of that harm.
131 MODEL PENAL CODE §5.03.
132 John Shepard Wiley, Jr., Reciprocal Altruism as a Felony: Antitrust and the Prisoner's
Dilemma, 86 MICH. L. REV. 1906, 1907 (1988).

133 Id. at 1909.
134 Id.
135 Id.
136 Roscoe Starek, III, Commissioner, Fed. Trade Comm'n., Address Before the Antitrust
Committee and the Trade Association Committee of the Chicago Bar Association (Apr. 16,
1997), transcript available at http://www.ftc.gov/speeches/starek/chibar.htm.
137 Id.
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Application of Central Hudson to the Current Standard

As stated above, the Supreme Court proscribed the publication
of an ethical canon in Nat'l Society of ProfessionalEngineers v. United
States. 38 In that case, a professional trade association published an
ethical cannon discussing what it considered the unethical practice of
a competitive bidding process.1 39 The ethical cannon cited numerous
responsibility justifications for this belief. 4 ° The ethical cannon never
invited agreement, nor did the association implement the idea as an
official or unofficial policy.14 ' The discussion of First Amendment
issues was brief, and limited to the dissenting opinion. The Court did
not engage in a full commercial speech analysis, however, and does
not regularly do so in antitrust cases.
The first two steps of the Central Hudson test will have the same
answer for all non-government influence antitrust cases. The first step
of the CentralHudson test simply requires us to determine whether or
not the restriction affects commercial speech. 42 Although an ethical
cannon such as this may have some qualities of political speech, for
these purposes, this note will apply the less stringent commercial
speech standard. The second step of the Central Hudson test asks
whether the state has a substantial interest in the regulation in question. 4 3 The state's interest in protecting competition has been considered a valid state interest since Congress drafted the Sherman Act.
Restricting publication of an ethical canon such as the article in
ProfessionalEngineers poses problems with respect to the third and
fourth prongs of the Central Hudson test. The third prong asks a
court to question whether the regulation targets the state interest.
The application of the Sherman Act in question does protect and target competition, specifically price competition. More accurately, however, its target is not competition, but rather the publication of
competition-related articles.
The fourth Central Hudson factor is whether the statute is narrowly tailored to the state purpose.'" This question is very closely
138 Nat'l Soc'y of Prof'l Eng'rs v. United States, 435 U.S. 679 (1978).
139 Id. at 681.
140 Id.
141 Id.

142 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York, 447 U.S. 557, 566

(1980).

143 Id.

144 Id.
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related to the third prong; thus, when a statute fails prong three, it
often fails prong four as well. The fourth prong is where the Professional Engineers application meets it demise. As stated above, this
statute targets more than just competition, it targets the publication of
any competition-related article. The conspiracy rationale is not even
mentioned in this particular case. An ethical article, sent to thousands
of association members coming from a single individual was deemed
to be evidence of a tacit agreement of all association members. However, several narrower interpretations would still protect competition
in this case. For instance, in a group this large, the members could not
possibly be expected to follow this policy without a formal or informal
discussion of the policy at an association meeting, adoption of the policy by the association, or, perhaps, some form of enforcement of the
policy in order to protect against one rogue member. Although Central Hudson does not require the statute to be as narrowly tailored as
possible, a statutory interpretation should not be quite this broad.145
Although ProfessionalEngineers does not satisfy the Central Hudson
test, it passed with an 8-1 vote of the Court and the Supreme Court
has not subsequently questioned it.
C.

The Noerr Doctrine and the First Amendment

The Noerr Doctrine, as stated above, refers to the antitrust
immunity for corporate attempts to influence the government to
restrain competition in favor of the company. The Supreme Court has
extended full antitrust immunity to influence the government through
any legal means.14 6 The influence of government action is protected
on First Amendment grounds for freedom to petition the government
and inform the public. 147 A corporation or industry, with the government on its side, can do far more to restrain competition than an
industry's members acting on their own. The government can injure
or completely destroy a competitor through regulation whereas an
industry can merely attempt to restrain competition and increase its
own market share.
Government action is a form of speech that is protected by a
strict scrutiny standard. 148 Thus, the Supreme Court applied strict
145
146
147
148

Id. at 570-72.
Parker v. Brown, 317 U.S. 341, 350-51 (1943).
PHILLIP AREEDA, ANTITRUST ANALYSIS 201 (6th ed. 2004).
Patterson v. Colorado, 205 U.S. 454 (1907).
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scrutiny in weighing the antitrust goals against the value of free speech
and granted full protection from antitrust laws.149 It only makes sense
that the Court follow a similar procedure and accord the commercial
speech of trade associations a lesser standard of protection than that
for government action, but protection nonetheless. Such protection,
beyond antitrust violations not involving speech, does not exist at
present.
D.

The Policy Implementation and Enforcement Test

For the reasons above, the Supreme Court should adopt a new
test for antitrust cases involving trade associations and their speechrelated actions. This test flows from the majority conspiracy rule
requiring both an agreement and a step in furtherance of that agreement. ProfessionalEngineers and many of the other trade association
cases lacked an actual policy adoption or another mechanism to
enforce the expressed competition restraint. As discussed below,
without an adopted policy or enforcement mechanism, the individual
members of a trade association will not cooperate in a cartel. Thus,
the alleged agreements provide no danger of restraining competition
and the Court should not consider them illegal.
E.

Cartel Theory and the Proposed Test

Cartel theory illustrates the need for an enforcement mechanism
in order for a cartel to survive the incentives to cheat, or even to commence cartel behavior."' Cartel theory illustrates that the behavior of
corporations follows the same pattern as a traditional prisoner's
dilemma problem.151
If all or most firms in an industry agree to restrain competition
together, they have two main obstacles: competition from other market entrants due to an increasingly attractive market, and potential
cheaters to the cartel agreement. 2 According to the prisoner's
dilemma, in a duopoly (the smallest possible cartel and thus the easiest to manage), a competition strategy and a cooperation strategy are
equally likely to occur. 15 3 Thus without a credible threat or very
149 Id.
150 Wiley, supra note 132 at 1908.
151 Id. at 1914.
152 Id. at 1916-17.
153 Id. at 1917.
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strong faith in one's opponents, a cartel is not likely to survive with an
explicit agreement. 5 4 Most trade association cases are not explicit
agreements, but merely tacit ones. If long-term cooperation is not the
likely result of a duopoly, it certainly cannot be expected from a large
trade association.
Robert Axelrod, a behavioral economist, conducted a wellknown game theory study of cooperation.'5 5 Axelrod's analysis found
the best way to end obtain constant cooperation is what he refers to as
"Tit-for-tat" theory. 156 As the name implies, the way to achieve the
cooperative solution in a prisoner's dilemma is through consistent
punishment for violation of an agreement.'5 7 When the "tit-for-tat"
strategy was employed in Axelrod's analysis, cooperation replaced
158
competition as the dominant result in the long run.
However, even Axelrod's analysis is based on a simple, binary
decision structure when a firm can either choose to "compete" or to
"cooperate."' 5 9 Once the uncertainty of guessing market conditions,
market responses, and the infinite options for pricing become factors,
it makes the concept of cooperation without an explicit agreement
and punishment structure even more difficult. 6 °
This game theoretical analysis demonstrates the requirement of
either a policy adoption or punishment in addition to an agreement.
In order for a cooperation scenario to occur, the partners must either
have the unavoidable threat of punishment, or a constant reaffirming
of the agreement at the beginning of every period. A trade association policy reaffirms the agreement. Any official or unofficial method
of punishment for violators of the trade association policy would be an
appropriate punishment mechanism in cartel rationale. Thus, according to cartel and game theory, a cartel cannot survive without one of
these mechanisms and the potential harm to competition cannot be
realized without them. If the Supreme Court requires an official association policy or a punishment mechanism to prove an antitrust
154 Id.
155 Robert Axelrod, The Evolution of Cooperation, American Political Science Review

(1981).
156 Id. at 1920.
157 Id. at 1920-21.
158 Id. at 1922.
159 Id. at 1923.
160 Id. at 1925.
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offense, it will not change the effect of antitrust enforcement on
competition.
F.

The Proposed Test's Protection of First Amendment and
Antitrust Values

The proposed test provides for an appropriate balance of First
Amendment and Antitrust values. The enforcement and policy rationale would protect the trade associations' First Amendment rights to
inform the public. The current state of antitrust law makes publication of price information and ethical cannons illegal. An enforcement
and policy test would not make publication or information dissemination illegal. Instead, it would punish only actual attempts to conspire
and restrain competition.
An enforcement rationale, similar to any "step in furtherance"
conspiracy rule, would allow a greater amount of planning and agreement in antitrust schemes. Bad-intentioned competitors would be
able to discuss price and assure their competitors that they will maintain the agreed upon pricing and quantity schemes. As illustrated
above, however, all of that planning and all of those assurances, with
nothing more, would not be sufficient to sustain a cartel. Thus the
threat to antitrust enforcement is very minimal, and the advantage to
protection of speech is great.
G.

The Central Hudson Test Applied to the Proposed Test

The enforcement and policy test would better satisfy the Central
Hudson test for commercial speech than the current standards do. As
stated above, the first part of the Central Hudson test asks whether
the restraint involves commercial speech. 161 Again, all of the speech
that antitrust is concerned with is either commercial speech or political speech, which is more protected. For our purposes, however, the
speech at issue is commercial in nature. Once again, for the second
part of the test, the state's interest in protecting competition and con162
sumer welfare are substantial.
The enforcement and policy test also passes the third and fourth
factors of the Central Hudson test. An enforcement and policy
restraint directly targets competition and consumer welfare. The cur161 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York, 447 U.S. 557, 566
(1980).
162 Id.
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rent standard merely targets competition indirectly, through a direct
targeting of publication and information dissemination. On the other
hand, the enforcement and policy test directly targets restraints on
competition and consumer welfare. Finally, the regulation is narrowly
tailored towards the state interest. a63 Pricing policies and enforcement
mechanisms are antitrust requirements that, unlike data dissemination, are not likely related to anything other than attempts to restrain
competition. Thus the restraint is narrowly targeted towards behavior
that is detrimental to competition and consumer welfare.
CONCLUSION

First Amendment claims have not been brought to the forefront
of antitrust cases when they apply to trade associations. If the Court
applied the First Amendment to trade associations, the need for a new
standard would be apparant. An enforcement and policy rationale is
preferable to the current standard as it both targets anticompetitive
behavior and protects First Amendment freedoms. Under an enforcement and policy standard, the Courts would not punish potentially
innocent behavior like our electrical manufacturer association's magazine article and Andrew Papier could express his opinions to his
industry colleagues without fear of criminal punishment, fines and
large trebled civil damages.

163

Id.

