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TINKERING WITH THE MACHINERY OF DEATH IN TEXAS:

A

CHRONICLE OF UNBRIDLED INJUSTICE AND ABUSE*

Ana M. Oteroa"

"It is tempting to pretend that [those] on death row share a fate in
no way connected to our own, that our treatment of them sounds
no echoes beyond the chambers in which they die. Such an illusion
is ultimately corrosive, for the reverberations of injustice are not so
easily confined... [T]he way in which we choose those who will die
reveals the depth of moral commitment among the living."
McCleskey v. Kemp, Justice Brennan, dissenting.'

INTRODUCTION

On September 9, 2005, exactly eleven days after Hurricane
Katrina hit the Gulf Coast of the United States devastating three
states and leaving an unparalleled path of destruction and death, two
women stood on the overpass on Houston's Highway 59 holding a
huge sign that read "Frances Newton. Stop the Execution." The sign
bore a picture of Newton, the first African American woman to be
executed in Texas since the Civil War.2 At the next overpass, another
sign tied to the railing said "Call G. Perry." Texas Governor Rick
Perry granted a reprieve two hours before Newton was scheduled to
* "Tinkering with the machinery of death' is a phrase borrowed from Justice Harry Blackmun's opinion in Callin v. Collins, 510 U.S. 1141 (1994).
"tAna M. Otero is an Associate Professor of Law at Thurgood Marshall School of Law,
Texas Southern University. I am indebted to Marissa Barbour, Don Michael Barbour, David
Canales, Shawn Swisher, and E. Marie Jamison. With special thanks to my friend and colleague
Sally Green for her valuable comments and suggestions.
1 481 U.S. 279, 344 (1987) (Brennan, J.dissenting).
2 From Death Row: Texas Set to Execute First African-American Woman Since Civil War,

Now (Aug. 25, 2005), http://www.indybay.org/news/2005/08/1762183.php (last visited Apr. 2, 2006).
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die last December,3 but her execution by lethal injection - the thirteenth of this year -' was now scheduled for September 14, 2005.
In 1988, Newton was convicted and sentenced to death for the
murder of her husband and two children, allegedly to collect a
$100,000 insurance policy.5 The Texas Court of Criminal Appeals
turned down the motion for stay and Newton's lawyers filed a request
for clemency to the Texas Board of Pardons and Paroles and asked the
courts to stop the execution.6 Newton's lawyers have argued that as
evidenced by the reprieve granted by the Governor, there are enough
questions regarding the validity of this conviction.' Newton was tried
in Harris County, the home of the infamous Houston crime lab, where
shoddy science and blatant incompetence led to the closure of its
DNA lab;' the county that has been referred to as "the front door to
the slaughterhouse,"9 - a "bastion of bloodlust." 10 Newton's court3 Jeff Franks, Lawyers Fight Execution of Black Woman in Texas, Aug. 26,2005, http://www.
redorbit.com/news/general/221501/lawyers-fight-execution-ofblackwomanin-texas/#
(last
visited Apr. 2, 2006) [hereinafter From Death Row].
4 Texas Department of Criminal Justice, Executed Offenders, http://www.tdcj.state.tx.us/
stat/executedoffenders.htm (last visited Apr. 2, 2006) [hereinafter Executed Offenders].
5 From Death Row, supra note 2.
6 Franks, supra note 3 (last visited Apr. 2, 2006).
7 Id.
8 See infra notes 385-523 and accompanying text.
9 Mike Tolson, A Deadly Distinction, THE HOUSTON CHRONICLE, Feb. 5, 2001, available at
http://www.chron.comlcs/CDAlssistory.mpllspecial/penalty/813783 (last visited Apr. 3, 2006).
This is the first of a four-part series which examines the death penalty in Texas. The first part of
the article examines the unique factors at play in Harris County, with emphasis on its District
Attorney, John B. Holmes, Jr., who retired in 2001 after two decades of running the department
with a strong death penalty philosophy: "If the death penalty substantively fits a given crime and
I have enough stuff so that a jury will give it, tell me why I shouldn't prosecute it. It promotes
disrespect for the law if you don't enforce it." Id. The report which describes Harris County as
"the most productive death row pipeline in the Western world," explains the incongruence:
Harris County's fatal attraction has been so pronounced for so long that if it were a state
it would rank third behind Texas and Virginia in total executions since 1977, when they
resumed after a decade of litigation. Soon the county will move into second, so large is its
death row population. In fact, its list of offenders on death row is larger than the death
row populations of 31 of the 38 states that have the death penalty.
Within Texas, comparisons are similarly lopsided. Even if you combine Dallas and Tarrant
counties to form a population base comparable to Harris County's their roster of death
row offenders would not come close to Harris County's total.
You could throw in Bexar County and still be short. Add all the condemned inmates from
the counties containing Austin, El Paso, Corpus Christi, Beaumont, Tyler, and Lubbock,
and you would almost reach it. But not quite.
. .Itihe
[
fact remains that Harris County - one jurisdiction among thousands in death
penalty states - has accounted for close to 10 percent of the 693 executions in the United
States since 1977.
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appointed attorney is dubiously distinguished for having lost so many
capital cases that a death row wing is named after him.11 And, in a
recent interview, an assistant DA contradicted a key piece of evidence
that led to Newton's conviction: prosecutors linked one gun to
Newton, but it now appears that there was a second gun that was
never tested in a crime lab. 2
There is great irony in all of this. As the last of Katrina evacuees
straggled into Texas, both the state and its people generously and graciously opened their doors, their purses, their hearts to total strangers
- 250,000 of them - in an effort to save their lives from the wrath of a
natural disaster. The government welcomed them and encouraged all
of its citizens to do the same. This is the same government, and in
some instances, the same people, that stand recalcitrant to change
their views about the death penalty - about the intentional execution
of people - even when faced with the stark reality that the list of the
exonerated and the wrongfully convicted grows longer, as the system
13
lies irreparably broken.
However, recent pronouncements of the United States Supreme
Court appear to indicate that, to some degree, the highest arbiter of
the law is rethinking some of the salient issues. On Monday, June 20,
2005, the United States Supreme Court overturned the sentence of
Pennsylvania death row inmate Ronald Rompilla, holding that his
attorneys were deficient in failing to conduct minimal investigation
into the aggravating evidence the prosecution had given notice it
would introduce at the penalty phase, and in failing to investigate
readily available mitigating evidence of child abuse and mental illness
that might have persuaded the jury to sentence him to life imprisonment.14 Rompilla's case was the third capital punishment case of the
term that began on October 2004; the other two being Miller-El v.
Dretke,5 and Roper v. Simmons.1 6 In Miller-El, the Court overturned
the conviction of a black death row inmate on the ground that the
prosecutor purposefully excluded African Americans from his capital
Id.
11 From Death Row, supra note 2.
12 Id.
13 James S. Liebman, et al., A Broken System: Error Rates in Capital Cases, 1973-1995,
http://ccjr.policy.net/proactive/newsroom/release.vtml?id=18200 (last visited Apr. 2, 2006).
14 Rompilla v. Beard, 545 U.S. 2456, 2458, 2464-67 (2005).
15 Miller El. v. Dretke, 125 S.Ct. 2317 (2005).
16 Roper v. Simmons, 125 S.Ct. 1183 (2005).
10
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jury.'7 In Roper, the Court held that the Eighth and Fourteenth
who were under the
Amendments forbid the execution of offenders
18

age of 18 when their crimes were committed.
These decisions of the highest court in the country are of no small

consequence, and are not completely surprising. For in the past few
years, at least two Justices, Ginsburg and O'Connor, have expressed
grave concerns with the administration of the death penalty, and, dis-

satisfaction with incompetence in the lower courts. 19 The most recent

criticism is that of Justice John Paul Stevens, who expressed critical
condemnation during a speech to the American Bar Association on
August 7, 2005.20 As keynote speaker at the Thurgood Marshall
Award Dinner, Justice Stevens recalled Marshall's rejection of the
death penalty, which he stated "rested on principles that would be

controlling even if error never infected the criminal process. '21 Praising him for his indefatigable fight for the cause of civil rights and
equal justice,22 Justice Stevens purposefully strayed away from his
prepared remarks to steer the honorary speech to a harsh denunciation of the death penalty.23 Recent exonerations of death row inmates
through scientific evidence are profoundly significant, he said, "not
only because of its relevance to the debate about the wisdom of continuing to administer capital punishment, but also because it [scientific
17 Miller El, 125 S.Ct. at 2323-32.
18 Roper, 125 S.Ct. at 1190-20.
19 Ginsberg Backs Ending Death Penalty, Apr. 9, 2001, http://www.truthinjustice.org/ginsburg.htm (last visited Apr. 2, 2006). ("I have yet to see a death case among the dozens coming to
the Supreme Court on the eve-of-execution stay applications in which the defendant was well
represented at trial.") See also Anne Gearan, Supreme CourtJustice Backs Proposed Death Penalty Freeze, Two STAR, Apr., 10, 1991, at A18. (Justice Sandra Day O'Connor has concurred
with her colleague's concerns: "Serious questions are being raised about whether death penalty
is being fairly applied in this country... If statistics are any indication, the system may well be
allowing some innocent defendants to be executed.") See also Brian Bakst, O'Connor Questions
Death Penalty, July 2, 2001, http://www.prisonactivist.org/pipermailprisonact-list/2001-July/
003883.html (last visited Apr. 2, 2006). For a lengthy and comprehensive list of articles and
journals evidencing the shift to reform and moratoria from politicians, to scholars, to judges, see
James S. Liebman, et al., A Broken System, PartI1. Why There is So Much Errorin Capital Cases
and What Can be Done About It, available at http://www2.law.columbia.edufbrokensystem2/
index2.html (last visited Apr. 2, 2006).
20 Associate Justice John Paul Stevens, Address to the American Bar Association
Thurgood Marshall Awards Dinner Honoring Abner J. Mikva, Chicago, Illinois (Aug. 6, 2005)
http://www.supremecourtus.gov/publicinfo/speeches/sp-08-06-05.html (last visited Apr. 2, 2006).
21 Id.
22 Id.

23 Justice Stevens Pans Death Penalty (Aug. 7, 2005), http://election.cbsnews.com/stories/
2005/08/07/politics/main763684.shtml (last visited Apr. 2, 2006).
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evidence] indicates that there must be serious flaws in our criminal
24
justice system.
In a sweeping and sharp criticism, Justice Stevens pointed to the
inherent defects in key aspects of the system: inadequate legal representation, jury selection process, and the sentencing process. As to the5
2
latter, he stated that two aspects "tip the scales in favor of death:

the fact that trial judges must stand for re-election, and the admissibility of the victim impact statement which allows jurors to rule based on
emotion rather than reason and encourages them to decide in favor of
26
the death penalty.
But these concerns pale in comparison with the events that, on
both a national and state level, have converged in the past two
decades to gradually erode the rights of those condemned to death. In
1995, Congress voted to eliminate federal funding for the Post Conviction Defender Organizations - legal offices that had been established
throughout the country to provide counsel to represent indigent death

row inmates in their federal habeas appeals.27 In 1996, Congress
passed the Antiterrorism and Effective Death Penalty Act,28 "codifying stringent barriers to reviews of all habeas petitions, and particularly to second or successive petitions.

'29

Additionally, a number of

United States Supreme Court decisions in the criminal justice area
24 Address to the American Bar Association, supra note 20.
25 Id.
26 Id. Justice Stevens, at 85 is the oldest member of the Court, and while as of this writing
he has not publicly announced retirement plans, it is clear that under the current Republican
White House and Senate regime, another vacancy in the court would result in a dramatic
reshaping of the court's composition. As previously noted, his stinging attack on the death penalty was not part of his prepared remarks honoring former judge Abner Mikva, but his emotional words show his concern for the future of the Court in the advent of President Bush's
appointment of John Roberts to replace Justice O'Connor. See Justice Stevens Pans Death Penalty, supra note 23. President Bush nominated U.S. Circuit Judge, John Roberts, Jr. on July 20,
2005.
27 News Release, National Association of Criminal Defense Lawyers, Depriving Death
Row Inmates of Qualified Lawyers 'Abdicates Constituional and Moral Responsibility,' http://
www.nacdl.org/MEDIA/prO00015.htm (last visited Apr. 2, 2006).
28 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-32, 110 Stat.
1214 (1996). The purpose of the AEDPA, as stated in the Act, was to: "deter terrorism, provide
justice for victim, provide for an effective death penalty, and for other purposes." The act was
passed in response to the Oklahoma City Bombing, the bomb that exploded outside the Alfred
P. Murrah Federal Building in Oklahoma City, killing approximately 167 on April 19, 1995. See
Thomas C. Martin, Note, The Comprehensive Terrorism PreventionAct of 1995, 20 SETON HALL
LEGIS. J. 201, 201-202 (1996).

29 Stephen Reinhardt, The Anatomy of an Execution: Fairnessvs. "Process," 74 N.Y.U. L.
REV. 313, 349 (1999).
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have constricted the rights of the accused with a "maze of procedural
barriers,"30 and "arcane and almost impenetrable procedural rules."'"
Opponents of the death penalty - academia, politicians, jurists,
journalists, the public at large - all continue to stand in staunch opposition to the death penalty fuelled by unprecedented exonerations,
and nationwide reports depicting capital punishment as a "broken system, ''3 2 and one that is "collapsing under the weight of its own mistakes."33 But in Texas, pleas for the imposition of a moratorium
continue to fall on deaf ears. 4
30 Id. at 318.

The Rehnquist Court has placed its greatest emphasis on the expansion on nonconstitutional doctrines such as mootness, ripeness, standing, procedural default, nonretroactivity,
independent state grounds, and abuse of the writ. It also emphasizes at every opportunity
nostrums such as comity and finality. Under the Rehnquist Court's jurisprudence, these
rules regularly prove decisive in limiting the ability of lower federal courts to redress
constitutional violations, in shutting the doors of the courthouse to the ordinary people.
The Court's constriction of rights has been most notable in the criminal justice area: in
particular, through assaults on what was once known as "The Great Writ," the writ of
habeas corpus - must of it in the name of federalism or, as it is used to be known, states'
rights. The Rehnquist Court has rendered a number of decisions that prohibit habeas
petitioners from bringing claims they did not "properly" raise in state court or in earlier
habeas petitions, unless they can overcome an increasingly strict cause and prejudice test
or meet an almost impossible "miscarriage of justice" standard. At the same time, the
Court has made it easier for states to claim that their courts relied on independent state
grounds to reach their decisions and thus to avoid any federal judicial review of their
unconstitutional grounds. The Court's decisions have also inflated the harmless and plain
error standards beyond recognition, thereby encouraging further violations of constitutional rights. Finally, the adoption of the anomalous Teague v. Lane doctrine has foreclosed relief to most habeas petitioners unless they are able to demonstrate that courts
generally recognized the particular violation they suffered before their convictions
became final. In other words, Teague, habeas petitioners are not entitled to raise claims
on the basis of what the court defines as "new rules."
Id. at 317-18. See also Kenneth Williams, The Deregulation of the Death Penalty, 40 SANTA
CLARA L. REV. 677 (2000) (exploring the difficulties the Supreme Court places on inmates sentenced to death to vindicate their constitutional rights, and demonstrating how the Court
through a series of decisions and denials of certiorari since 1976, has abdicated its constitutional
responsibility to ensure that the death penalty is fairly administered).
31 Reinhardt, supra note 29, at 319.
32 Liebman et al., supra note 13.
33 Criminal Justice Reform Education Fund: Executive Summary, available at http://
ccjr.policy.net/cjedfund/jpreport/executivesummary.vtml.
34 See Tolson, supra note 9; Sara Rimer, In The Busiest Death Chamber, Duty Carries Its
Own Burdens, NEW YORK TIMES, Dec. 17, 2000, available at http://www.deathpenaltyinfo.org/
article.php?scid=17&did=354; Ned, Walpin, Why is Texas #1 in Executions?, Frontline Online,
Dec. 5, 2000, available at http://www.deathpenaltyinfo.org/article.php?scid=17&did=358; Jim
Yardley, Lawyers Call for Changes in Death Penalty in Texas: A Study Cites Misconduct and
Racial Bias, NEW YORK TIMES, Oct. 16, 2000, available at http://www.deathpenaltyinfo.org/article.php?scid=17&did=442; Bob Herbert, "The Death Capital: Exposing Texas' Unjust System,
NEW YORK TIMES, Oct. 16, 2000, available at http://www.deathpenaltyinfo.org/article.php
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On October 6, 2005, less than a month after the execution of
Frances Newton, Texas executed Ronald Howard.35 On October 20,
2005, it executed Luis Ramirez,3 6 and in November, it executed Mel37
vin White, Charles Thacker, Robert Rowell, and Shannon Thomas.
The sobering reality is that before this article is published, at least
twelve more death row inmates will be executed.38
This article has a modest purpose: to focus on the practicalities of
the administration of the machinery of death in Texas, and to spotlight
the extraordinary flaws that surround it. Part I is a brief overview of
the death penalty in the United States. This part also provides a
synopsis of recent national reports which offer ample documented evidence that the death penalty system is "broken." In this context, Part
II examines the death penalty in Texas. It provides a brief historical
overview of its evolution, and an analysis of the modern use of the
death penalty explaining in detail the death penalty litigation process
from trial to post-conviction remedies. This part examines the process
of appointment of counsel for indigent defendants, current specific
procedures, and the impact of the Fair Defense Act, a recent legislative reform intended to provide uniform standards for the selection
and qualification of attorneys. Part III begins with a discussion of the
notable failures in the Texas death penalty litigation. It examines
numerous Texas reports that corroborate the findings of the national
reports that describe the system as "broken," and discusses two specific aspects of the Texas death penalty which make the system flawed:
ineffective indigent representation, and the fallacy of scientific evidence. This part provides specific examples of the widespread ineptitude that exists in indigent representation, and chronicles the Texas
?scid=17&did=393; Bob Herbert, The Death Factory, NEW YORK TIMES, Oct. 2, 2000, available
at http://www.deathpenaltyinfo.org/article.php?scid=17&did=425.
35 Executed Offenders, supra note 4.
36 Id.
37 Texas Department of Criminal Justice, Scheduled Execution, http://www.tdcj.state.tx.us/
stat/scheduledexecutions.htm. (White was executed on 11/03/05; Thacker on 11/09/05; Rowell on
11/15/05, and Thomas on 11/16/05). (Last visited May 5, 2006).
38 Executed Offenders, supra note 4. In January 2006, Texas executed Marion Dudley and
Jaime Elizalde, Jr. In February 2006, it executed Robert Neville, Jr. and Clyde Smith, Jr. In
March 2006, Tommie Hughes, Robert Salazar, Jr. and Kevin Kincy were executed. The following are scheduled for executions through June 27, 2006: May, 4, 2006, Jackie Wilson; May 16,
2006, Derrick O'Brien; May 17, 2006, Jermaine Herron; May 24, 2006, Jesus Aguilar;; June 6,
2006, Timothy Titsworth; June 20, 2006, Lamont Reese; June 27, 2006, Angel Resendiz. Texas
has already scheduled for execution ten more death row inmates between July and October
2006. See Scheduled Executions, supra note 37.
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crime lab debacle, with emphasis on the Houston lab. Part IV highlights the most recent mandates from the Governor's office which
offer a slim glimmer of hope that positive changes loom in the near

future.
The article concludes that given the endemic flaws in the system
and the irrevocable consequences of the death penalty, an immediate
moratorium should be imposed in Texas. Acknowledging, however,
the unlikelihood that a moratorium will be ordered under the current

political environment, it argues that major reforms must be undertaken in order for Texas's criminal justice system to meet what has
been identified as clearly defined public policy objectives underlying
capital punishment.3 9
PART

A.

I.

DEATH PENALTY IN THE UNITED STATES

Brief Overview

In one form or another, the death penalty has been a staple form
of punishment for those committing armed robbery, kidnapping, rape,
treason, and murder in the United States since The Massachusetts Bay
Colony in 1636.40 The English colonists that settled in the United
States during the seventeenth and eighteenth centuries came from a
country that ordered the death penalty for an inordinate number of
crimes.4"
In the new colonies, capital punishment "was a spectrum of penalties, providing government officials with gradations of severity
39 Minimizing Risk: A Blueprint for Death Penalty Reform in Texas, Texas Defender Service, available at http://www.texasdefender.org/risk/risk.pdf (2006). [hereinafter Minimizing
Risk]The Illinois Commission identified the following as policy objectives under capital punishment: to punish particularly heinous and shocking crimes; to incapacitate persons with a demonstrated propensity to murder again; to meaningfully punish persons serving a life sentence; and
to disburse the most serious punishment in circumstances of paramount state interest.
40 Chronology of Capital Punishment, CONG. Q. RESEARCHER, Vol. 5, No, 9 (1995),
available at http://www.pbs.org/wgbh/pages/frontline/angel/timeline.html. This website provides
a detailed time line of the history of capital punishment in the Western world. During this time,
there were actually 13 crimes punishable by death. Idolatry and witchraft were included on the
list. In 1682, William Penn's Great Act lessened the crimes to murder and treason in Pennsylvania. "The first recorded execution within Europe's American colonies was of George
Kendall in 1608. The First Woman, Jan Champion, was executed in the Virginia colonies in
1632." See also VICTOR STREIB, DEATH PENALTY IN A NUTSHELL 4 (West Group 2003).
41 STUART BANNER, THE DEATH PENALTY: AN AMERICAN HISTORY 5 (Presidents and Fellows of Harvard College 2002) (Stating "[tireason, murder, manslaughter, rape, robbery, arson,
counterfeiting, theft - all were capital crimes in England. All became capital crimes in the
American colonies.").
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above and below an ordinary execution. '42 The variety of inhumane
and barbaric methods utilized were designed to instill horror and terror not only in the condemned, but in the spectators as well. What
Stuart Banner calls "worse than death," alludes to the four principal
ways to make a death sentence more severe by destroying the body
after death: burning, hanging in chains, dismemberment, and
dissection.4 3
In the 1630's, the Massachusetts Bay colony listed thirteen crimes
punishable by death, including idolatry and witchcraft." By 1846,
Michigan became the first state to abolish the death penalty for all
crimes except treason. 45 From 1907 to 1917, six more states completely outlawed the death penalty and three others limited it to treason and first degree murder of a law enforcement official.46

Thereafter, Nevada, in 1924, was the first state to alter the method of
death penalty to cyanide gas as a first step to a more humane way of

executing its inmates.47 Again, in the 1920's to the 1940's, there was a
resurgence in the use of the death penalty that is blamed on the suffering endured by Americans through difficult times such as Prohibition
and the Great Depression." In the 1930's, U.S. executions reached an

all-time high, averaging 167 per year.49 However, in the 1950's, growing doubts about the death penalty began to turn the public sentiment
42 Id. at 86. (Explaining that "[j]udges and governors had considerable discretion to tailor
the punishment to fit the crime - not as much as they would have had with the prison.") Id. at 87.
43 Id. at 81. Banner provides an excellent chronicle of the early executions poignantly
described in full detail:
Another way to inflict a sentence worse than death was to display the corpse in a public
place. The body covered with tallow or pitch to delay decomposition, was encased in a
gibbet, an iron cage sturdy enough to hold it high above the ground and with large
enough spaces between the bars to permit easy viewing. A gibbeted criminal was commonly said to be 'hung in chains' or 'hung in irons.' The practice was intended to magnify
the deterrent effect of capital punishment, in two senses. By keeping the execution in
public view much longer than the ceremony itself, gibbeting allowed the state to repeat its
message of terror, day in and day out, to shoe who passed near the site in their daily
routines. And by denying the customary burial, permitting the condemned person's body
to decompose in full view, subject to weather, insects, and birds of prey, the state could
intensify the message of terror by exploiting the popular concern with the integrity of the
body after death.
Id at 72.
44 Chronology of Capital Punishment, supra note 40.
45 Death Penalty Information Center, History of the Death Penalty, Part I, http://www.
deathpenaltyinfo.org/article.php?scid=15&did=410#1907 (last visited Mar. 24, 2006).
46 Id.
47 Id.
48 Id.
49 Id.
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against it.5" In 1966, a Gallup poll showed that only 42 percent of the
American public supported the death penalty, which is an all-time low
in support.51 Historically, the 1970's is an extremely important decade
for the death penalty, as the death penalty was eradicated during the
early 1970's and reinstated by the late 1970's.2
A moratorium on the death penalty was granted in 1973 in conjunction with the United States Supreme Court ruling in Furman v.
Georgia.53 In Furman, the Supreme Court struck down existing death
penalty statutes, invalidating hundreds of scheduled executions as
arbitrary and capricious, and holding that the imposition and carrying
out of the death penalty constitutes cruel and unusual punishment in
violation of the Eighth and Fourteenth Amendments.54 Before the
50 Id. ("Many allied nations either abolished or limited the death penalty, and in the U.S.,
the number of executions dropped dramatically. Whereas there were 1,289 executions in the
1940's, there were715 in the 1950's, and the number fell even further to only 191, from 1960's to
1976.").
51 Death Penalty Information Center, History of the Death Penalty, Part I, supra note 45.
52 Id.

53 408 U.S. 238 (1972). Furman invalidated the Georgia and Texas death penalty statutes,
but the decision had a broad impact on all other death penalty jurisdictions and the death penalty was discontinued nationwide. Furman did not reverse the sentences of the convicted. Prisoners sitting on death row when Furman was decided had their sentences changed to various forms
of imprisonment. Furman was one of a number of key Supreme Court decisions in the 1970's
that affected the current death penalty system.
54 Id. at 257. Five justices wrote separate opinions in concurrence with a very brief per
curium opinion: Justices Douglas, Brennan, Stewart, White, and Marshall. Justices Burger,
Blackmun, Powell, and Rehnquist filed separate dissenting opinions. Justice Thurgood Marshall's words were particularly compelling:
In striking down capital punishment, this Court does not malign our system of government. On the contrary, it pays homage to it. Only a free society could right triumph in
difficult times, and could civilization record its magnificent advancement. In recognizing
the humanity of our fellow being, we pay ourselves the highest tribute. We achieve a
'major milestone in the long road up from barbarism; and join the approximately 70 other
jurisdictions in the world which celebrate their regard for civilization and humanity by
shunning capital punishment.
Id. at 371.
Justice Douglas concurred stating that "it is cruel and unusual to apply the death penalty ...
selectively to minorities whose numbers are few, who are outcasts of society, and who are
unpopular, but whom society is willing to see suffer though it would not countenance general
application of the same penalty across the board," id. at 245, and that because of the discriminatory application of statutes authorizing the discretionary imposition of the death penalty, such
statutes were "unconstitutional in their operation," id. at 256-57. Justice Brennan stated in his
concurrence that the Eighth Amendment's prohibition against cruel and unusual punishment
was not limited to "torturous punishments" id. at 260, or to punishments which were considered
cruel and unusual at the time the Eighth Amendment was adopted; that a punishment was cruel
and unusual if it did not "comport with human dignity;" and that since it was "a denial of human
dignity" for a state to "arbitrarily... subject a person to an unusually severe punishment" which
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end of 1972, however, Florida and Utah had enacted death penalty
statutes, and by 1973, 15 more states had followed suit." Thus, with
the enactment of new death penalty statutes designed to satisfy
Furman, the modern death-sentencing era began.
Today, 38 states and two federal jurisdictions maintain the death
penalty.5 6 As of January 2006, a total of 3,373 inmates are on death
row as compared to the total of 517 in 1968. 57 Since the reinstatement
of the death penalty in 1976, 986 inmates have been executed in the
United States;58 345 of these executions were carried out in Texas.59
In 2003 and 2004, Texas executed 24 and 23 inmates respecsociety indicated that it did not regard as "acceptable," and which could not be shown "to serve
any penal purpose more effectively than a significantly less drastic punishment," death was a
cruel and unusual punishment. Id. at 285-86. Justice Stewart stated that the "petitioners were
among a capriciously selected random handful upon whom the sentence of death [was]
imposed," id. at 309-10, and the Eighth and Fourteenth Amendments could not "tolerate the
infliction of a sentence of death" in legal systems that "permit this unique penalty to be so
wantonly and freakishly imposed," id. at 310, but that it was unnecessary to reach the ultimate
question whether the infliction of the death penalty was "constitutionally impermissible in all
circumstances under the Eighth and Fourteenth Amendments," id. at 306. Finally, Justice White
stated that as the state statutes involved in the present cases were administered, the death penalty was "so infrequently imposed that the threat of execution is too attenuated to be of substantial service to criminal justice," id. at 313, but that it was unnecessary to decide whether the
death penalty was unconstitutional per se, or whether there was no system of capital punishment
which would comport with the Eighth Amendment. Id. at 311.
55 VICTOR L. STREIB, DEATH PENALTY IN A NUTSHELL 7 (Thomson/West 2003).
56 Death Penalty Information Center, State by State Information, http://www.deathpenaltyinfo.org/state (last visited Mar. 24, 2006) (The states without the death penalty include Alaska,
Hawaii, Iowa, Maine, Massachusetts, Michigan, Minnesota, North Dakota, Rhode Island, Vermont, West Virginia, Wisconsin, and District of Columbia. However, New York and Kansas had
their death penalty statutes declared unconstitutional in 2004). Lethal injection is an authorized
mode of execution in 37 of the death penalty states and in the U.S. government and the military.
Electrocution is authorized in 10 states, including Alabama, Arkansas, Florida, Illinois, Kentucky, South Carolina, Virginia, Oklahoma (if lethal injection is ruled unconstitutional), and
Nebraska, which is the only state that requires electrocution. Arizona, California, Maryland,
Missouri, and Wyoming all authorize the use of the gas chamber, but all five states allow for
lethal injection as an alternative. New Hampshire and Washington authorize hanging, but also
allow lethal injection as an alternative. Finally, Idaho and Oklahoma authorize the use of a
firing squad, but Idaho allows lethal injection as an alternative, and Oklahoma only allows it if
Lethal injection and electrocution are ruled unconstitutional, http://www.deathpenaltyinfo.org/
article.php?scid=8&did=245#authorized (last visited Mar. 24, 2006).
57 Death Penalty Information Center, Death Row Inmates by State and Size of Death Row
by Year, http://www.deathpenaltyinfo.org/article.php?scid=9&did=168#year (last visited May 5,
2006)(listing death row population by year).
58 See Death Penalty Information Center, Number of Executions by State and Region
Since 1976, http://www.deathpenaltyinfo.org/article.php?scid=8&did=146 (last updated Mar. 22,
2006).
59 See id.
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tively.6°Nationwide, 123 death row inmates have been exonerated during the period from 1973 to 2006.61
B.

A "Broken System" Flaws

Documented Evidence Reveals Endemic

The topic of the death penalty in the United States remains
acutely controversial and divisive. Legal scholars have written
volumes on this seemingly inexhaustible topic with both supporters
and abolitionists spewing passion and vitriol in support of their positions. Beyond the rhetoric, and beyond the pragmatic arguments,
however, lies the grim reality that the death penalty continues to be
carried despite indisputable knowledge that the criminal justice system that convicts is seriously flawed and the remedies to this severe
and irrevocable punishment are rapidly shrinking.
On February 3, 1997, the American Bar Association (ABA)
House of Delegates issued its Report with Recommendations No.
107,62 calling for a nationwide moratorium. The report urged each
jurisdiction to implement policies and procedures consistent with
longstanding ABA policies intended to ensure that death penalty
cases are administered fairly and impartially, in accordance with due
process, and in a way that will minimize the risk that innocent persons
may be executed. 63 By 2002, at least one state, Illinois, heeded the
60 Executions, Texas Department of Criminal Justice, (listing number of executions by in
the state by year), available at http://www.tdcj.state.tx.us/stat/annual.htm (last updated Nov. 10,
2005).
61 Death Penalty Information Center, Innocence and the Death Penalty, http://www.
deathpenaltyinfo.org/article.php?did=412&scid=6 (last visited Mar. 24, 2006)(Of the 123 exonerated inmates there were 62 black, 48 white, 12 Latino, and 1 other. Texas exonerated 8 inmates,
and Florida and Illinois exonerated the most inmates with 22 and 18 respectively).
At least four people - Randall Dale Adams, Clarence Earl Brandley, Ricardo Aldape
Guerra, and Frederico Martinez-Macias - have been released from the death row in
Texas after their innocence was established. Evidence of Adams' innocence came to light
in the documentary The Thin Blue Line. Lawyers working without pay, assisted by the
Rev. Jim McCloskey, proved that the prosecution had hidden exculpatory evidence and
eventually established Brandley's innocence. Volunteer lawyers - Scott Atlas from Vincent & Elkins and Douglas Robinson from Skadden, Arps, Slate, Meagher & Flomdemolished the cases against their clients, Guerra and Martinez-Macias.
Stephen B. Bright, Death in Texas, THE CHAMPION, July 1999, http://www.schr.org/reports/docs/
champion/.
62 ABA Section of Individual Rights and Responsibilities, Report with Recommendations
No. 107 (Feb. 3, 1997), http://www.abanet.org/irr/recl07.html.
63 The report cited to a number of previously adopted resolutions:
(i) Implementing ABA "Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases: (adopted Feb. 1989) and Association policies intended to encourage
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ABA's call for a moratorium; others had launched comprehensive
64
death penalty studies; and yet others had adopted specific reforms.
However, despite continued reports regarding error rates with respect
to the execution of the innocent, the death march in the United States
continues undeterred.
In June 2000, a startling study of capital punishment was published. The Liebman Report 65 - a statistical study which examined
5,760 capital sentences and 4,578 capital appeals between 1973 and
1995 - concludes that "American capital sentences are persistently
and systematically fraught with error that seriously undermines their
reliability.

66

The first part of the report, published in 2000, addressed a broad
question: whether the mistakes and miscarriages of justice known to
have been made in individual capital cases are isolated, or whether
they are common.6 7 Liebman's critical findings were as follows:
" Nationally, during the 23-year study period, the overall rate of
prejudicial error in the American capital punishment system was
68 percent. In other words, courts found serious, reversible error in
nearly 7 of every 10 of the thousands of capital sentences that were
fully reviewed during the period.6 s
" Capital trials produce so many mistakes that it takes three judicial
inspections to catch them, leaving grave doubt as to whether we do
catch them all. After state courts threw out 47 percent of death
sentences due to serious flaws, a later federal review found "serious error" - error undermining the reliability of outcome - in 40
competency of counsel in capital cases (adopted Feb. 1979, Feb. 1988, Feb. 1990, Aug.
1996);
(ii) Preserving, enhancing, and streamlining state and federal courts' authority and
responsibility to exercise independent judgment on the merits of constitutional claims in
state post-conviction and federal habeas corpus proceedings (adopted Aug. 1982, Feb.
1990);
(iii) Striving to eliminate discrimination in capital sentencing on the basis of the race of
either the victim or the defendant (adopted Aug. 1988, Aug. 1991); and
(iv) preventing execution of mentally retarded persons (adopted Feb. 1989) and persons
who were under the age of 18 at the time of their offenses (adopted Aug. 1983).
Id.
64 For a comprehensive list of death penalty reforms and policy initiatives enacted by 2002,
see Liebman et al., supra note 19.
65 Liebman et al., supra note 13.
66 Id. at Executive Summary, http://ccjr.policy.net/cjedfund/jpreport/sectionl.vtml.
67 Id. at Introduction, http://ccjr.policy.net/cjedfund/jpreport/sectionl.vtml.
68 Id. at Executive Summary, http://ccjr.policy.net/cjedfund/jpreport/executivesunmmary.
vtml.

CIVIL RIGHTS LAW JOURNAL

[Vol. 16:2

percent of the remaining sentences. Of the 2,370 death sentences
thrown out due to serious error, 90 percent were overturned by
state judges, many of whom were the very judges who imposed the
death sentence in the first place; nearly all of whom were directly
beholden to the electorate; and none of whom, consequently, were
disposed to overturn death sentences except for very good reason.
This does not mean that federal review is unnecessary. Precisely
because of the huge amounts of serious capital error that state
appellate judges are called upon to catch, it is not surprising that a
substantial number of the capital judgments they let through to the
federal stage are still seriously flawed.69

" The most common errors, prompting a majority of reversals at the
state post-conviction stage, are 1) egregiously incompetent defense
lawyers who didn't even look for, and demonstrably missed,
important evidence that the defendant was innocent or did not
deserve to die; and 2) police or prosecutors who did discover such
evidence but suppressed it, again keeping it from the jury.70
" High error rates put many individuals at risk of wrongful executions: 82 percent of the people whose capital judgments were overturned by state post-conviction courts due to serious error were
found to deserve sentences less than death when the errors were
cured on retrial; 7 percent were found to be innocent of the capital
crime .71

" High error rates persist over time. More than 50 percent of all
cases reviewed were found to be seriously flawed in 20 of the 23
study years, including 17 of the last 19. In half the years, including
72
the most recent one, the error rate was over 60 percent.
" High error rates exist across the country. Over 90 percent of
American death-sentencing states have overall error rates of 52
percent or higher. 85 percent have error rates of 60 percent or
73
higher. Three-fifths have error rates of 70 percent or higher.
" Catching so much error takes time - a national average of 9 years
from death sentence to the last inspection and execution. By the
end of the study period, that average had risen to 10.6 years. In
most cases, death row inmates wait for years for the lengthy review
69

Id.

70 Id.
71 Id.
72 Id.
73 Id.
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procedures needed to uncover all this error. Then, their death
sentences are reversed.74
This much error, and the time needed to cure it, imposes terrible

costs to taxpayers, victims' families, the judicial system, and the
wrongly condemned. Additionally, it renders unattainable the
finality, retribution and deterrence that are the reasons usually
given for having a death penalty.75
The comprehensive and groundbreaking report was lauded
nationwide, but as was expected, received some unfounded criticism
from retentionists. 76 Undeterred by such criticism, Part I177 of the
report was published in 2002, and it addressed two critical questions:
Why does our death penalty system make so many mistakes? How can
these mistakes be prevented, if at all?7 8 The main findings are that "if
we are going to have the death penalty, it should be reserved for the
worst of the worst: Heavy and indiscriminate use of the death penalty
creates a high risk that mistakes will occur. '79 Furthermore, the study
found that "the conditions evidently pressuring counties and states to
overuse the death penalty and thus increase the risk of unreliability
and error include race, politics and poorly performing law enforcement systems."8 ° Error, the report further held, is also linked to
overburdened and underfunded state courts.8 1
PART

A.

II:

THE PROCESS OF THE DEATH PENALTY IN TEXAS

Brief Historical Overview

In Texas, the death penalty has been in effect since the early days
of the Republic.82 The history of the death penalty can be divided up
74 Id.

Id.
76 For a stinging critical review of the Liebman Report, see Criminal Justice Legal Founda75

tion, Death Penalty Study Called Biased, Dishonest (Feb. 8, 2002), http://www.cjlf.org/releases/
02-01.htm.
77 Liebman, et al, supra note 13 at Executive Summary, http://www2.law.columbia.edu/
brokensystem2/exe-summary.html.
78 Id.
79 Id.
80 Id.
81 Id.

82 Guy Godberg, & Gena Bunn, Balancing Fairnessand Finality:A Comprehensive Review
of the Texas Death Penalty, 5 TEX. REV. L. & P. 49, 65 (2000).
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into three distinct eras: 1) the hanging era, 2) the electrocution era,
and 3) lethal injection era.83
The hanging era started at the origin of the republic of Texas
around 1819 and lasted until 1923. 4 Prior to 1923, convicted capital

offenders in Texas were executed in the county of conviction, under

the supervision of the local sheriff.85 The electrocution era started in
1923 and lasted until 1964.86 Officially, the second era ended in 1972
with Furman v. Georgia.87 At the time, there were 45 men on death

row in Texas and seven in county jails with a death sentence.88 All of

the sentences were commuted by the Governor of Texas, and death
row was cleared by March 1973.89

In an effort to resolve the constitutional defects identified in
Furman, on June 14, 1973, the Texas Legislature revised the capital
punishment statute so that the death penalty would not be seen as
arbitrary and capricious.9 0 The revised Texas statute required juries to
83 Id at 65-69.
84 Texas Department of Criminal Justice, Death Row Facts, http://www.tdcj.state.tx.us/stat/
drowfacts.htm (last visited Mar. 24, 2006). [hereinafter Death Row Facts]
Death row was located in the East Building of the Huntsville from 1928 to 1952. From
1952 until 1965, the electric chair was located in a building by the East Wall of the Huntsville Unit. The men on death row were moved from the Huntsville Unit to the Ellis Unit
in 1965. Death row remained at the Ellis Unit until 1999. In 1999, the TDCJ moved death
row to the Polunsky Unit. Death row offenders are housed separately in single-person
cells measuring 60 square feet, with each cell having a window, Death row offenders are
also recreated individually. Offenders on death row receive a regular diet, have access to
reading, writing, and legal materials. Depending upon their custody level, some death row
offenders are allowed to have a radio. Offenders on death row do not have regular
TDCJ-ID numbers, but have a special death row number.
Id.
85 JAMES W. MARQUART ET AL., THE ROPE, THE CHAIR, AND THE NEEDLE: CAPITAL PUN-

IN TEXAS, 1923-1990, 12 (Univ. of Tex. Press 1994). ("These hangings were by design a
public show, carefully arranged beforehand and attended not only by rabble, but by persons of
rank and fashion, of intelligence and sensibility.").
86 Death Row Facts, supra note 84. Texas executed its first offender by electrocution,
Charles Reynolds, on February 18, 1924, and its last, Joseph Johnson on 7/30/1964. Id.
87 408 U.S. 238, 239-40 (1972). For a further discussion of this case, see supra note 53 and
accompanying text.
88 Death Row Facts, supra note 84.
89 Id.
90 House Bill 200, the revised capital punishment statute, was passed by the House of Representatives on May 10, 1973. TEX. H.R. JOUR. 3363 (1973). The Texas Senate approved an
amended version on May 23, 1973. TEX. S. JOUR. 1743 (1973). After the Conference Committee
resolved the differences, house bill 200 was approved by both legislative bodies and became
effective on June 14, 1973. See Act of June 14, 1973, 63rd. Leg. R.S., ch. 426, arts. 1-3, 1973 Tex.
Gen. Laws. 1122-29 (codified as amended in scattered sections of TEX CODE CRIM. PROC. and
ISHMENT

TEX. PENAL CODE.).

2006]

TINKERING WITH THE MACHINERY OF DEATH IN TEXAS

199

be polled regarding "special issues" relating to the deliberateness of
the act and future dangerousness of the defendant. 9 '
By January 1, 1974, Texas had resumed executions.9 2 45 days
later, Texas had its first convicted criminal on death row again. John
Devries, #507, was placed on death row on February 15, 1974, and
committed suicide in his cell on July 1, 1974. 9' In 1976, the United
States Supreme Court reviewed and upheld the constitutionality of
Texas's new capital sentencing statute in Jurek v. Texas.94 Jurek
marked what has become commonly known as the modern death penalty era.
In 1977, Texas adopted lethal injection as means of execution. 95
On December 7, 1982, Texas executed Charlie Brooks, the first execution in the modern era. 96 Effective January 12, 1996, close relatives
and friends of the deceased victim were allowed to witness the execution.97 Since the death penalty was reinstated in 1976, Texas has led
the nation in executions,. executing 362 people to date. 9
91 The Texas statute of 1973 required juries to affirmatively answer the following special
issues before the death penalty could be imposed:
1) whether the conduct of the defendant that caused the death of the deceased was committed deliberately and with the reasonable expectation that the death of the deceased
or another would result;
2) whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society; and
3) if raised by the evidence, whether the conduct of the defendant in killing the deceased
was unreasonable in response to the provocation, if any, by the deceased.
Act of June 14, 1973, 63rd Lg. R. S. ch. 426, art 3, Sec. 1, 1973 Tex. Gen. Laws 1122, 1125
(amended 2001) (codified as amended in TEX. CODE CRIM. PROC. ANN. art. 37.071 (2001).
92 Death Row Facts, supra note 84.
93 Id.

94 428 U.S. 262 (1976) (explaining under what circumstances the Texas system is not violative of a convicted person's Eighth and Fourteen Amendment rights when determining whether
a convicted person receives the death penalty). Justice Stevens delivered the majority opinion
holding that the imposition of the death penalty is not always a violation of the Eighth and
Fourteenth Amendments since the Texas statute provides 'guided discretion' by 1) narrowing the
categories of murders for which a death sentence could be imposed to the five specified classes;
2) requiring the jury to assess the defendant's continuous threat to society (which the Texas
Court of Criminal Appeals have interpreted to mean that all mitigating evidence must be
presented), and 3) guiding the jury to objectively consider the particular circumstances of the
offense and the offender; hence, allowing the system to impose the death sentence more substantively and less arbitrarily or capricious. Id. at 262-63.
95 Death Row Facts, supra note 84.
96 Id.
97 Id.

98 Executed Offenders, supra note 4.
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The Modern Use of the Death Penalty System

The criminal justice system in Texas is affected by the integral
disparity that exists throughout the state in terms of demographics,
cultural diversity, and economics. In Texas, two indigent defendants
charged with the same capital offense in two different counties could
have distinctly different sentencing outcomes: one could be sentenced
to death, while the other one to life imprisonment. This implausible
disparity occurs from an inherent lack of inconsistency throughout
Texas's counties with respect to a variety of factors. Among these factors are: a lack of uniformity in police and prosecutorial investigations
(including excessive prosecutorial discretion in charging decisions,
resulting in racial and demographic disparity); widespread deficiencies
and inconsistencies in forensic evidence; inconsistent and often unreliable methods for providing indigent legal representation, (including
the decision to appoint counsel as well as the appointment process
itself); and inconsistent inadequate compensation systems and funding
for the proper use of experts and investigators, often resulting in inadequate representation significantly below accepted standards. 99
1.

The Demographic Composition of Texas

To fully understand the criminal system in Texas, it is crucial to
know that it is one of the largest states in the United States. Even
grander than the sheer size of Texas is its cultural and economic diversity. Census data from 2000 indicates the wide diversity of Texas's
population, and when compared with 1990 data, the increasing diversification is startling. °° As of the 2000 census, Texas's statewide population of 20,851,820 was composed of approximately 52.43 percent
percent black, 31.99 percent Hispanic, and 4.24 percent
white, 11.34
"other."' 10 1 Since 1990, the white population has decreased from a
60.59 percent share of the population to its current level, while the
Hispanic population, as a proportion of the whole, has increased by
over 6 percentage points, and the black population has maintained the
same proportion of the overall population.102 Furthermore, this demographic diversity is primarily concentrated in the major metropolitan
99 See Minimizing Risk, supra note 39, at xiv.
100 Texas State Data Center and Office of the State Demographer, http://txsdc.utsa.edu/
data/census/2000/redistrict/p194-171/race-eth/table3.txt, (last visited Oct. 3,2005).
101 Id.
102 Id.

2006]

TINKERING WITH THE MACHINERY OF DEATH IN TEXAS

201

areas of Austin, Dallas-Fort Worth, Houston, and San Antonio. °3
The diversity of each of its counties in terms of economic, demographic, and cultural compositions makes "any generalization about
the state fraught with danger.""
C.

The Life of a Death Penalty Case in Texas

1.

The Initial Steps in a Death Penalty Case

In Texas, criminal cases are generally tried in the county where
the offense was committed. 0 5 There are 254 counties, and in those
counties, there are four levels of trial courts that can entertain criminal cases: municipal courts, justice courts, county courts, and district
courts,10 6 including a total of 432 district courts and 487 county
courts. 10 7 There are eleven homicide crimes that are subject to the
103 Id. (The major metropolitan counties are demographically composed as follows: Travis
County (Austin) - White 56.36 percent, Black 9.02 percent, Hispanic 28.2 percent, Other 6.42
percent; percent; Dallas County (Dallas) - White 44.31 percent, Black 20.09 percent, Hispanic
29.87 percent, Other 5.73 percent; Tarrant County (Fort Worth) - White 61.90 percent, Black
12.63 percent, Hispanic 19.73 percent, Other 5.74 percent; Harris County (Houston) - White
42.12 percent, Black 18.22 percent, Hispanic 32.93 percent, Other 6.73 percent; and Bexar
County (San Antonio) - White 35.62 percent, Black 6.89 percent, Hispanic 54.35 percent, Other
3.14 percent. The demographic composition of Texas' rural counties shows that whites comprise
the majority in those counties With the exception of the counties of the "Rio Grande Valley"
along the Mexican border, particularly Cameron, Hidalgo, Starr, Webb, and Zapata counties,
where Hispanics comprise between 81.03 and 97.54 percent of the population.).
104 ALLAN K. BUTCHER & MICHAEL K. MOORE, Muting Gideon's Trumpet: The Crisis in

Indigent CriminalDefense in Texas. Sept. 22, 2000, at 3 http://www.uta.edu/pols/moore/indigent/
last.pdf.
East Texas is known for its "southern style" of life, lush gardens and huge trees, while
west Texas is characterized by "western culture," cactus and vast deserts. The metropolitan centers of Houston and Dallas have single apartment buildings with more residents
than some rural Texas counties (Loving county on the New Mexico border has a [sic] 110
people in the entire county). The counties reflect vastly different cultures and heritages
(Hispanics make up 81.6 of the population of Presidio County [along the Mexican Border] while Afro-Americans constitute only one-tenth of one percent of that county - on
the other hand, over 31 percent of the population of Jefferson county is Afro-American
and 5.3 is Hispanic). There are counties identified with oil production, ranching or commerce and trade, and having fine schools and a solid tax base; other Texas counties are
best described as "hard scrabble", with some of the poorest school districts in the nation
and little in the way of a tax base.
Id.
105 Id.
106 See OFFICE OF COURT ADMINISTRATION, Court Structure of Texas, http://www.
courts.state.tx.us/publicinfo/crt_stru.htm (last visited Oct. 3, 2005).
107 OFFICE OF

COURTS ADMINISTRATION,

Texas Judicial System Directory, www.courts.

state.tx.us/courtstructure-chartsept05.pdf (last visited Dec. 1, 2005).
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state's capital punishment statute.1"8 If the defendant is charged with
one of these crimes and the prosecution seeks the death penalty, 1°9 the
trial is bifurcated into a "guilt/innocence" phase and a "sentencing"
phase."'1 0 In the first stage, the jury determines whether the accused
If the accused is convicted1 2 of the crime, the
is guilty as charged.'
sentence to be imposed.
the
determines
then
jury
2.

The Sentencing Stage

During sentencing, the jury may hear evidence concerning the
defendant's character, personal background, criminal history, and
mental health."' At the end of the sentencing stage, the trial judge
submits a series of questions known as "special issues," to the jury." 4
The questions asked at this stage are "[w]hether there is a probability
that the defendant would commit criminal acts of violence that would
constitute a continuing threat to society,""' 5 and "[w]hether the defendant actually caused the death of the deceased or did not actually
cause the death of the deceased but intended to kill the deceased or
another or anticipated that a human life would be taken.""' 6 If the
jury unanimously answers "yes" to the first two issues," 7 it must next

determine "[w]hether, taking into consideration all of the evidence,
108 TEX. PENAL CODE ANN.art § 19.03 (2005) (The offenses covered are as follows: murder
of an on-duty peace officer or fireman; intentional murder during the course of a kidnapping,
burglary, robbery, aggravated sexual assault, arson, obstruction or retaliation, or terroristic
threat; murder for pay, or offering pay for murder; murder committed while attempting escape
from a penal institution; murder by an incarcerated individual of an employee of the penal institution; murder while incarcerated for another murder or while incarcerated for a term of life
imprisonment; murder of more than one person in the same transaction, or within the same
scheme of transactions; and murder of an individual under six years of age.) As of September 1,
2005, a new crime is death-eligible - the murder of a judge. See SB 1791, 79th Legislature.
109 Id. (If the State does not seek the death penalty, then the judge sentences the defendant to life imprisonment. The code grants wide latitude as to the types of evidence that may be
presented at this stage, only restricting it to relevancy. However, the code does specifically prohibit the state from presenting any evidence that would attempt to "establish that the race or
ethnicity of the defendant makes it likely that the defendant will engage in future criminal
conduct.").
110 See TEX. CODE CRIM. PROC. ANN. art. 37.071 (2005).
111 Id.
112 Id.
113 Id. at 37.071(2)(a).
114 Id. at 37.071(2)(b) and (2)(e).
115 Id. at 37.071(2)(b)(1) (also known as the "future dangerousness" question).
116 Id. at 37.071(2)(b)(2).
117 Id. at 37.071(2)(f)(2) (A "no" must be by unanimous vote and a "yes" must be sup-

ported by 10 jurors; otherwise, the question is unanswered.).
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including the circumstances of the offense, the defendant's character
and background, and the personal moral culpability of the defendant,
there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence
be imposed." '1 8 At this stage, the defendant's attorney may request
that the jury receive an additional charge explaining that a sentencing
verdict rejecting the death penalty will result in a sentence of life
imprisonment with the possibility of parole.119 This issue is also subject to a "yes" or "no" answer by the jury.12 ° If the jury returns a "no"
to the first set of issues, or a "yes" to the second issue, or is left undecided on either set of issues, then the judge sentences the defendant to
life imprisonment.'

Otherwise, the death sentence is imposed.' 22 If

the defendant is sentenced to death, the case is automatically
appealed directly to the Texas Criminal Court of Appeals, the court of
I23
last resort for criminal matters.

3.

Post-Conviction Review

After conviction and the imposition of a death sentence, death
penalty cases are subject to three stages of post-conviction review:
direct appeal, state habeas corpus proceedings, and federal habeas
corpus proceedings. 124 The "direct appeal" will be the first post-trial
118 Id. at 37.071(2)(e)(1).
119 Id. at 37.071(2)(e)(2)(A) and (2)(e)(2)(B) (The exact jury charge is: "Under the law
applicable in this case, if the defendant is sentenced to imprisonment in the institutional division
of the Texas Department of Criminal Justice for life, the defendant will become eligible for
release on parole, but not until the actual time served by the defendant equals 40 years, without
consideration of any good conduct time. It cannot accurately be predicted how the parole laws
might be applied to this defendant if the defendant is sentenced to a term of imprisonment for
life because the application of those laws will depend on decisions made by prison and parole
authorities, but eligibility for parole does not guarantee that parole will be granted.").
120 Id. at 37.071(2)(f)(2) (A "no" must be supported by a unanimous vote and a "yes" must
be supported by a vote of at least 10 jurors; otherwise, the question is undecided.).
121 Id. at 37.071(2)(g).
122 Id.

123 Id. 37.071(2)(h). It is important to note that for civil cases, the Texas Supreme Court is
the court of last resort. Also, Texas has fourteen Courts of Appeal that have appellate jurisdiction over both civil and criminal matters with the exception of death penalty cases, over which
they have no jurisdiction.).
124 Lethal Indifference: The Fatal Combination of Incompetent Attorneys and Unaccountable Courts in Texas Death Penalty Appeals, Texas Defender Service, availableat http://www.texas
defender.org/front.pdf (2002), at 9. [hereinafter Lethal Indifference] (Note the confusion that
sometimes results because the term "direct appeal" is sometimes referred to as a "direct review"
while habeas corpus proceedings are sometimes referred to as either "post-conviction" or "collateral attack" proceedings.).
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review.125 On direct appeal, the prisoner is limited to raising issues
that are "on the record," - challenges to rulings made by the trial
judge such as admissibility of evidence, faulty jury instructions, or
objectionable examination of witnesses. 126 These challenges to issues
on the record mean that all the information necessary for the appellate court to make a ruling is found on the record of the case, such as
the trial transcripts, pleadings, motions, and all other trial documents. 127 During the direct appeal, the attorney is not allowed to raise
' 28
issues that are "outside the record.'
On the other hand, a collateral review or a habeas corpus proceeding (either state or federal) generally involves the fairness of the
trial itself and the accused may raise new evidence outside the
record.129 During habeas appeals, attorneys generally discover a number of issues such as the incompetence of trial counsel, prosecutorial
or juror misconduct, and suppressed evidence, among others.13 ° These
issues, which involve facts that were not present
during trial, cannot
131
alone.
record
the
of
basis
the
on
be decided
D. Appointing Attorneys to Represent Indigent Defendants in Texas
1.

Indigent Defendants and the Right to Counsel in Capital Cases

In 1932, the United States Supreme Court held that indigent
defendants accused of capital crimes have a constitutional right to
have legal counsel appointed to represent them. 132 The Court later
expanded on this right in its landmark decision in Gideon v. Wainwright.t3 3 In Gideon, the Court held that the Sixth and Fourteenth
125 Id. There is an important point about the relationship of direct appeals and state
habeas corpus proceedings in Texas that must be highlighted:
With the current emphasis on speed and finality, the direct appeal and state habeas
corpus proceedings occur simultaneously. This rush through the system limits the ability
of the inmate to fully investigate and present all claims. Specifically, because state habeas
corpus is the only stage in which an inmate may challenge the effectiveness of his representation on direct appeal, this claim has been effectively eliminated and sacrificed for
speed.
Lethal Indifference, supra note 129, at 9 (citing to TEX. CODE. CRIM. PROC. ANN. art 37.071(2)

(2002)).
126
127
128
129
130

Id.
Id.

Id.
Id.
Id.

Id.
132 Powell v. Alabama, 287 U.S. 45 (1932).
133 Gideon v. Wainwright, 372 U.S. 335 (1963).
131
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Amendments of the Constitution guarantee indigent defendants the
1 34
right to counsel in any felony proceeding arising in state courts.
Since Gideon, subsequent opinions of the Court have continued to
extend the right to counsel and provide additional protections for
criminal defendants. I3 5 Strangely enough, however, Texas guaranteed
indigent defendants the right to counsel in its Code of Criminal Procedure as early as 1857.136 Nevertheless, "despite Texas' lengthy history
of requiring indigent defense in criminal matters, there have been few
attempts to examine the appropriateness and effectiveness of the system used to carry this into effect.113 7 Currently, a Texas capital defendant has a right to representation by counsel at the guilt-punishment
stage,138 on direct appeal to the Court of Criminal Appeals,139 for an
134 Id. at 341-45. The court's rationale is embodied in this oft-cited paragraph:
[R]eason and reflection require us to recognize that in our adversary system of criminal
justice, any person haled into court, who is too poor to hire a lawyer cannot be assured a
fair trial unless counsel is appointed for him. This seems to us to be an obvious truth.
Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime. Lawyers to prosecute are everywhere
deemed essential to protect the public's interest in an orderly society. Similarly, there are
few defendants charged with crime, few indeed, who fail to hire the best lawyers they can
get to prepare and present their defenses. That government hires lawyers to prosecute
and defendants who have money hire lawyers to defend are the strongest indications of
the widespread belief that lawyers in criminal courts are necessities, not luxuries. The
right of one charged with crime to counsel may not be deemed fundamental and essential
to fair trials in some countries, but it is in ours. From the very beginning, our state and
national constitutions and laws have laid great emphasis on procedural and substantive
safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law. This noble ideal cannot be realized if the poor man
charged with crime has to face his accusers without a lawyer to assist him.
Id. at 344.
135 BUTCHER & MOORE, supra note 109 at 2 (citing to In Re Gault, 387 U.S. 1, 41 (1967)
(extending the right to counsel to state juvenile proceedings)); Argersinger v. Hamlin, 407 U.S.
25, 37 (1972) (holding that all defendants facing loss of liberty have a Sixth Amendment right to
counsel regardless of how "petty" the offense.); Alabama v. Shelton, 535 U.S. 654, 662, 674 (right
to counsel in state misdemeanor proceedings in which a suspended jail sentence is imposed.); see
also Ake v. Oklahoma, 470 U.S. 68, 74 (1985) (defendant has a due process right to appointed
psychiatric assistance on an issue if he makes a preliminary showing that his sanity was a significant factor in the offense).
136 BUTCHER & MOORE, supra note 109. The statute provided as follows: "when the defendant is brought into Court, for the purpose of being arraigned, if it appears that he has not
counsel, and is too poor to employ counsel, the Court shall appoint one or more practicing
attorneys to defend him." As the authors point out: "In addition to the Texas Code of Criminal
Procedure, Article 1, Section 10 of the present (1876) Texas Constitution guarantees the right of
counsel and this provision has been found in every Texas Constitution since Texas became a
Republic in 1836." Id.
137

Id.

138 TEX. CODE CRIM. PROC. ANN.

139 Id. at 26.052(i) (2005).

art. 26.052(e) (2005).
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application for a writ of certiorari, 140 on state habeas corpus proceedings,141 and federal habeas corpus proceedings. 42
2. Appointment of Counsel in Texas
The process in Texas for appointing lawyers to indigent defendants varies from county to county, but consists of three methods:
appointing public defenders, appointing contract lawyers, and
appointing attorneys by rotation. 143 In public defender systems, the
attorneys are either elected or appointed, and they operate as public
employees rather than private employees. 1" A small number of counties have a contract system for general court appointments, with only
Cameron County using this system in indigent defendant cases. 145 In
this system, the attorneys usually agree to be paid a flat fee to handle
these cases. 46 The most common system by far is the rotation system. 47 It is used in all but nine of the state's counties either as the
primary system or as a back-up system to either a public defender or
contract system. 148 In rotation systems, attorneys are chosen to be on
an approved list based on whether they meet certain qualifications. 4 9
Of course, all of these systems have flaws and shortcomings that affect
indigent0 defendants in both death penalty and non-death penalty
cases.15
Id. at 26.0520) (2005).
Id. at 11.071 § 2; but see Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (stating there
is no constitutional right to appointment of counsel for state habeas proceedings).
142 21 U.S.C. § 848(q)(4)(B) (2005).
143 Dottie Carmichael, Ph.D, & Michael Voloudakis, Study to Assess the Impacts of the Fair
Defense Act on Texas Counties, at 47, January 2005, available at http://www.courts.state.tx.us/oca/
tfid/Study%20to%2OAssess%20the%20Impacts%20of%20the%2OFair%20Defense%20Act%
20on%20Texas%20Counties%20web%20version.pdf.
144 Id. at 63-65. (Among the counties in Texas that follow a public defender system are
Dallas and Webb Counties.) Id.
145 Id. at 77. (stating that in Cameron County, the judges have wide discretion in deciding
which attorneys will be contracted to handle cases in their courts.).
146 Id. at 78-79.
147 Id.at 53.
148 Id.
149 Id.
150 See, e.g., id. at 65-68. (In Dallas, for instance, judges still have wide discretion in whom
to appoint and some only appoint attorneys to do routine duties, like cases that have a high
chance to plea. Furthermore, as seen in Dallas County, the turnover tends to be high because of
inadequate compensation, the workloads may be burdensome, and there may be some perceived
pressure to move cases more quickly because of the volume of cases and the budget for funding
the system.); See also, e.g., id. at 78-79. (Fixed fees tend to have a negative impact on how quickly
cases move, attorneys are not usually paid for other expenses incurred in investigation and prep140
141
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3. Appointments During the Various Stages of a Death Penalty Case
The appointment process from conviction to final review is
lengthy and involves four distinct stages.15 1 First, the trial court, or the
"convicting court,"' I5 2 appoints two lawyers for the trial on guilt and
punishment. 5 3 Following conviction and assessment of the death penalty, the trial court appoints new counsel for the second stage, direct
appeal to the Court of Criminal Appeals with the possibility of reaching the United States Supreme Court by application for a writ of certiorari. 54 After direct appeal, the trial court appoints counsel for the
third stage, state habeas corpus.1 55 The fourth stage is federal habeas
15 6

corpus.

E.

The Specific Proceduresfor Appointing Counsel

The current procedure for the appointment and payment of counsel to represent indigent defendants is contained in Article 26.052 of
the Texas Code of Criminal Procedure. 57 Under this statute, the
court appoints two attorneys to represent the defendant, at least one
of whom is designated the "lead" or "trial" attorney, and who must
meet certain "qualification" standards. 15 8 The standards according to
the statute require that the lead or trial attorney must be a member of
the Texas bar, demonstrate a certain level of proficiency in handling
death penalty cases, have at least 5 years of experience in criminal
cases, have tried a "significant number" of felony cases to verdict,
have trial experience in the use of mental health and forensic evidence, and the investigation and presentation of mitigating evidence
in the penalty phase of capital litigation, and have taken C.L.E.
courses or other similar training related to defending death penalty
defendants. 59
aration of the defense, and the judges have much discretion in deciding who gets contracted.);
See also, e.g., Id. at 57-58. (The most common problems in rotations systems are the inability to
accurately predict costs and billing practices.).
151 TEX. CODE GRIM. PROC. ANN. art. 26.052(e) (2005).
152 See id. at 26.0520) (2005).
153 Id. at 26.052(e) (2005).
154 Id. at 26.052(i) (2005).
155 Id. at 11.071 (2)(b) (2005).

156 21 U.S.C. § 848(q)(4)(B) (2005).
157 TEX. CODE CRIM. PROC. ANN. art. 26.052 (2005).

158 Id. at 26.052(c) (2005).
159 Id. at 26.052(d)(2)(A) - (d)(2)(F) (2005).
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Even though the Texas Code of Criminal Procedure provides
standards for appointing counsel in death penalty cases, many of the

state's 254 counties also maintain their own certification standards
that attorneys must meet before the trial judge will appoint an attor-

ney in these cases.1 60 Some counties expand on the Fair Defense
Act's 161 requirements of trial experience in "a significant number of

felony cases" 62 by actually requiring the lead counsel to have tried a
certain number of felony trials that would objectively meet, and possibly even exceed, this standard.1 63 Other counties, however, do not
have requirements that could objectively meet the Federal Defense
Act's ("FDA") standards by either allowing counsel to have experience in a low number of trials or even allowing counsel to have no
experience in felony cases. 164 The variance and stark diversity in the

appointment process of the 254 counties has a direct impact on the
representation received by indigent defendants in death penalty
cases. 165 As one commentator has aptly noted, "[w]ith each court hav-

ing the authority to develop its own delivery system, to say that there
to indigent defendhas been diversity in the provision of legal services
166
ants is, no doubt a gross understatement.

160 Rebecca Copeland, Getting It Right From The Beginning: A Critical Examination of
Current Criminal Defense in Texas and Proposal For a Statewide Public Defender System, 32 ST.
MARY'S L.J. 493, 524 (2001).
161 See Texas Fair Defense Act, 2001 Tex. Gen. Laws 906.
162 Texas Fair Defense Act Implementation, Report No. 2, Texas Death Penalty Practices:
Quality of Regional Standards and County Plans Governing Indigent Defense in Capital Cases,
Equal Justice Center and Texas Defender Service, 6, Second Edition (Nov. 2003), available at
http://www.equaljusticecenter.org/Report%20on%20Texas%20Capital%20Defense%2Procedures%20-%202d%20ed.pdf.
163 Id. at i-ii. (For example, Bexar and Brazoria Counties require 8 jury trials, and Harris
and Lubbock Counties require 15 jury trials including 2 capital cases, with Harris also requiring
the second-chair to have experience in 10 jury trials.) Id. at Part IX, Summary Description of
County Plans at 41-52. For an explanation of the Fair Defense Act, see infra notes 187-192 and
accompanying text.
164 Id. at Part IX, Summary Description of County Plans. (For example, Collin County only
requires 2 jury trials that do not need to be felony trials, Randall County requires 5 trials of
which only 2 need to have been tried to verdict, and Walker requires 4 jury trials that do not
need to be in felony cases.) Id. at 41-54.
165 Id. at i.
166 BUTCHER AND MOORE, supra note

109.
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F. Legislative Reform: The Fair Defense Act of 2001 Ineffective Law with Many Shortcomings
1.

209

An

Legislation Priorto the Fair Defense Act

In 1995, the Texas legislature enacted Article 26.052 to the Code
of Criminal Procedure with the purpose of providing uniform standards to select qualified attorneys to represent indigent defendants in
death penalty cases.167 The statute empowered selection committees

in each judicial administrative region in the state to formulate the
qualifying standards.168 The legislature also changed the appointment
process at the appellate level when it revised the habeas corpus process in death penalty cases that same year. 169 First, the statute limited
death-row inmates to one-writ on appeal in addition to a direct appeal
and federal appeals.1 70 The statute also contained a provision where
the Courts of Criminal Appeal could appoint "competent" counsel in
cases where the death penalty was granted. 17' Interestingly, however,
the legislature did not provide guidance, nor did it delineate actual
standards for determining a standard for "competence."' 7 2 After considerable problems with the appellate appointment process, the legislature amended the statute in 1999, removing much of the broad
discretion that the appellate courts had with the 1995 legislation.173
2.

The Enactment of the Fair Defense Act of 2001

Prior to 1995, Congress funded 20 resource centers across the
country to provide post-conviction defense to indigent defendants,
essentially as non-profit legal services organizations.' 74 These centers,
167 Texas Death Penalty Practices: Quality of Regional Standards and County Plans Governing Indigent Defense in Capital Cases, TEXAS FAIR DEFENSE Acr IMPLEMENTATION, 1, 5 (2nd
Edition, Nov. 2003); See also TEX. CODE CRIM. PROC. ANN. art. 26.052 (1995).
168 Id.
169 See TEX. CODE CRIM. PROC. ANN. art. 11.071 §2(D) (1995).

170 See id. at 11.071 (1995); See also James C. Harrington & Anne More Burnham, Texas's
New Habeas Corpus Procedurefor Death-Row Inmates: Kafkaesque - and Probably Unconstitutional, 27 ST. MARY'S L.J. 69, 75 (1995).

171 TEX. CODE CRIM. PROC. ANN. art. 11.071 § 2(a) (1995) ("An applicant shal be represented by competent counsel unless the applicant has elected to proceed pro se and the convicting trial court finds, after a hearing on the record, that the applicant's election is intelligent and
voluntary.").
172 See id.; see also Harrington & Burnham, supra note 175.
173 TEX. CODE CRIM. PROC. ANN.art. 11.071 §2(d) (1999) "The court of criminal appeals
shall adopt rules for the appointment of attorneys .... " (emphasis added).

174 News Release, National Association of Criminal Defense Lawyers (NACDL), House
Bill Abolishes Death Penalty Legal Centers, Depriving Death Row Inmates of Qualified Lawyers
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known as Post-Conviction Capital Defender Organizations
("PCDOs"), provided post conviction representation to many death
row inmates in their federal habeas corpus appeals.'75 They also
helped others locate counsel and gave assistance to volunteer attorneys faced with complex issues of capital litigation.1 76 Unquestionably, the PCDOs improved the quality of representation for death row
inmates, helping result in fewer executions.1 77 In fact, 1993 and 1995
reports from the Judicial Conference of the United States confirmed
that appointment of federal habeas counsel was vital to ensure a fair
and orderly review, and found that PCDOs provided invaluable costeffective services streamlining capital litigation by expediting cases
and avoiding protracted and repetitive legal proceedings. .178 But as
one commentator has cleverly argued, this effectiveness might have
contributed to their demise since the PCDOs became "targets for
those seeking more executions at a swifter pace. ' 179 By 1993, the
funding for these services was already in serious jeopardy, 180 and by
1995, Congress eliminated all funds for these services.18 1
The elimination of the funds for these services had an impact on
Texas indigent defense and eventually led the legislature to enact its
most comprehensive reform: the Fair Defense Act of 2001.182 The
FDA "lays the groundwork for modernization of and uniformity
among indigent defense systems in Texas's 254 counties, and even
among different criminal courts within a particular county. ' 183 The
FDA amended many articles of the Texas Code of Criminal Proce'Abdicates Constitutional and Moral Responsibility' (Aug. 14, 2005), available at http://www.

nacdl.org/MEDIA/pr000015.htm [hereinafter New Release, NACDL]; see also Kenneth Williams, The Deregulation of the Death Penalty, 40 SANTA CLARA L. REv. 677, 714 (2000).
175 See News Release, NACDL, supra note 179.
176 Williams, supra note 179 at 714.
177 Id.
178 See News Release, NACDL, supra note 179.
179 Williams, supra note 179 at 714.
180 Marcia Coyle, Death Penalty Centers Come Under Pressure, THE NAT. LAW J., Oct. 11,
1993, at 5.
181 New Release, NACLD, supra note 179. In the News Release, Robert Fogelnest, of New
York City, then president of the NACDL was quoted as saying: "Wanting to appear tough on
crime is one thing, but depriving people who have been condemned to death of the counsel they
need is dead wrong. It's a moral embarrassment and an abdication of our nation's constitutional
and moral responsibilities. It's beyond the pale." Id.
182 Texas Fair Defense Act, 2001 Tex. Gen. Laws 906, (77th Leg.) (2001).
183 Texas' New Approach to Indigent Defense, State Bar of Texas, 65 TEX. B. J. 967 (2002).
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dure, particularly those relating to the appointment of counsel in
death penalty cases."
Another significant implementation of the FDA was its creation
of the Task Force on Indigent Defense, which it charged with the duty
of monitoring the administration of the FDA.'85 Recently, the Task
Force released a report indicating that one reason for the increase in
costs could be attributed to the irregularity among the counties in
determining indigency, as many counties essentially have their own
1 86
methods of deciding this important factor.
Subsequent to its implementation, the FDA has been amended to
reflect various shortcomings. For example, in its last session, the legislature added a requirement that "an attorney appointed as lead counsel under this section not have been found by a federal or state court
to have rendered ineffective assistance of counsel during the trial or
'
appeal of any capital case."187
Other changes will no doubt continue
to be made.
3.

Critics of the FDA and the Death Penalty System Still Remain

Shortly after passage of the FDA, some counties, like Harris
County, were praised for their compliance with the new law.188 However, despite its reforms, the FDA and its implementation by the
counties remains the subject of much criticism. Most of the scrutiny
has come from several groups that are actively involved in death penalty litigation, such as the Equal Justice Center and the Texas
184 The Fair Defense Act was introduced in the 77th Legislature and included significant
amendments to articles 1.051, 14.06, 15.17, 17.033, 26.04, 26.044, 26.052, and 102.075, relating to
standards for adequacy of counsel, and funding for indigent defense by the state and counties.
Texas Fair Defense Act, 2001 Tex. Gen. Laws 906, (77th Leg.) (2001).
The Act's key provisions require that counsel be appointed promptly after an indigent
defendant is attested, that attorney appointment methods be neutral, and that appointed
attorneys be qualified and fairly compensated. Counties are encouraged, but not
required, to implement a rotational or "wheel" appointment system, where the judge
appoints the next attorney on an appointment list rather than choosing an attorney him or
herself. Under the Act, counties can also set up public defender systems, and in rural
counties, those systems could be set up to span multiple counties which would be served
by one public defender's office.
Texas' New Approach to Indigent Defense, supra note 188, at 967-68.
185 Texas Fair Defense Act, 2001 Tex. Gen. Laws 906, (77th Leg.) (2001).
186 Carmichael & Voloudakis, supra note 148.
187 H.R. 1701, (79th Leg.) (2005), available at http://www.capitol.state.tx.us/tlo/791/billtext/
HB00019I.HTM, (last visited Apr. 1, 2006).
188 Dale Lezon, County Courts Comply With New Legal-Aid Law, HOUSTON CHRONICLE,

Mar. 23, 2002, at A34.
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Defender Service. 89 Of the major concerns often cited by critics of
the FDA are its standards for assigning qualified attorneys and the
inadequate compensation of the attorneys appointed, issues which the
Equal Justice Center feels "impermissibly discourages competent pre19
trial practice and investigation.""
Despite the low pay, though, several counties have seen dramatic increases in costs associated with
appointments in the post-FDA era.'9 1 Also, while some of the counties have instituted reforms, others have failed to make any significant
192
improvements.
The statewide response to the Act reflects the inherent economic
diversity and hodge-podge quality of Texas counties. In a recent interview with The Houston Chronicle, University of Houston Law Professor David Dow said, "Texas is still doing a very bad job of paying
death penalty lawyers enough to do a really good job at the punishment phase of the capital trials. ' 193 Dow went on to say that "[u]nless
you are paying them or giving them the resources to do a real investigation and conduct the tests that they have to, no one is going to give
'1 94
life sentences where a life sentence is warranted.'
PART

A.

III:

THE DEATH PENALTY IN TEXAS -

A FLAWED

SYSTEM

Documented Evidence Reveals Injustice

The findings of the national Liebman Report were amply corroborated in Texas. In 1986, a report commissioned by the Department of
Justice found that Texas ranked fortieth in the nation in indigent
189 Diane Jennings, Report: Texas Death-Penalty Defense Mixed; Two Groups Say Counties
Trail U.S. Standards, But State Asserts Compliance, THE DALLAS MORNING NEWS, Oct. 29, 2003.
at A4.
190 Janet Elliott, Attorneys' Pay Faulted in Death Penalty Cases, HOUSTON CHRONICLE, Oct.

29, 2003, at A21.
191 John Council, Indigent Defense Costs Skyrocket in Some Large Texas Counties, NAT.

J., Nov. 22, 2004, at 1. (Harris County experienced an $8.7 million increase and Tarrant
County saw a $5 million increase from the time the FDA took effect until 2004).
192 Lethal Indifference, supra note 129, at iv.
LAW

193 Andrew Tilghman, Texas Bucks Trend on Death Sentences; The Rate Declines Across
Nation, But It Holds Steady Here, HOUSTON CHRONICLE, Nov. 15, 2004, at Al. See also Editorial, Poor Condemned by Flawed System; Ernest Ray Willis Escaped Death Row, But Other Indigent Defendants May Not Be So Lucky, SAN ANTONIO EXPRESS-NEWS, Oct. 20, 2004, at 6B (The

editor highlights the case of Ernest Ray Willis who won an appeal after spending 17 years behind
bars after a 1987 death sentence. His original attorney spent less than three hours with him
before trial. A New York law firm took on his case for free, when he otherwise would not have
been able to afford an appeal.).
194 Tilghman, supra note 198, at Al.
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defense.'9 5 Not coincidentally, various reports began to emerge showcasing the Texas criminal justice system in a shameful, deplorable
light. 19 6 The concise synopsis in Texas Appleseed's Fair Defense
Report bears repeating:
[A] steady stream of stories about errors in the Texas capital trial system has brought national attention to the state's procedures for providing counsel to defendants in capital cases, even as executions have
continued at record rate. A review of hundreds of Texas death penalty
cases by the Dallas Morning News found that nearly one in four condemned prisoners was represented at trial or on appeal by courtappointed counsel who had been disciplined for professional misconduct at some point in their careers. The Chicago Tribune's investigation into the trials of the Texas prisoners executed from 1994-2000
reported that in almost a third of those trials, defense attorneys
presented "no evidence whatsoever or only one witness during the
trial's sentencing phase. A seemingly endless number of variations on
the theme of ineffective assistance of trial counsel in specific cases
have emerged. Lawyers for Ernest Willis - whom a Pecos County
judge, years later, would determine was probably innocent of the
crime for which he was sent to Death Row - were shown to have spent
a grand total of only three hours with Willis, preparing for trial. Joe
Guy's attorney was revealed to have been using cocaine and abusing
alcohol during Guy's capital murder trial. Houston attorney Ron
Mock - a man who by his own account, "drink[s] a lot of whiskey" has
spent time in jail on contempt charges for failing to file legal briefs in a
timely manner, and who had seen "16 or 17" of his own indigent clients sent down to Death Row, was back in the news when his former
client Gary Graham, about whose guilt public doubt remains, was executed. And finally - most notoriously- Mock's colleague Joe Cannon
was posthumously criticized for having slept through large portions of
the trials of at least two clients who were ultimately condemned to
die.

19 7

195 BUTCHER & MOORE, supra note 109. (citing to Robert Spangenberg et. al., National
Criminal Systems Study, Final Report, 1986).
196 See infra notes 207-209 and accompanying text.
197 The Fair Defense Report: Analysis of Indigent Practices in Texas, A Reference Report

by the Texas Appleseed Fair Defense Project, at 78-79, available at http://www.texasappleseed.net/pdf/projects-fairDefense-fairref.pdf (Dec. 2000) [hereinafter Fair Defense Report]
(citations omitted).
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Mindful of the multitude of Texas's problems making national
headlines, in 1994, the State Bar created a Standing Committee on
Legal Services to the Poor in Criminal Matters.198 The Committee was
charged with the responsibility to "study the system of defense of indigent persons in criminal law matters in Texas, collect data and other
information.' ' 199
Over a four-year period, the Committee administered surveys to
criminal defense lawyers, prosecutors and judges, 20 0 and it concluded
that the provisions of legal services to indigent defendants in Texas
needed significant improvement.
Specifically, the findings revealed that lawyers are frequently not
appointed in a timely fashion and they are frequently not adequately
compensated for their work. The findings also revealed that in most
cases lawyers are assigned in an ad hoc fashion and that there is little
about current methods that could properly be considered a 'system'
for providing legal representation. Finally, the Committee discovered
that lawyers frequently do not feel free to serve as independent advocates for their clients and that judicial outcomes vary between similarly situated clients based on whether their lawyer was retained or
appointed.2 01
The year 2000 marked the publication of a number of reports
produced in Texas by reputable advocacy groups such as Texas Apple198 Standardsfor the Provision of Legal Services to the Poor in Criminal Matters, available
at http://www.uta.edu/pols/moore/indigent/standards.htm, at 1-2 (Apr. 20, 2001). Adopted by the
State Board of Directors, Apr. 20, 2001. Developed by the State Bar of Texas Committee on
Legal Services to the Poor in Criminal Matters. Standards Subcommittee: Charles H. Await,
Chair, Allan K. Butcher, Larry M. Moore, and Michael K. Moore.
199 Id.
200 As stated in the report:
[T]he Committee conducted three mail surveys over a four year period using the total
design method. The initial survey, using both open and closed ended questions, gathered
the opinions of criminal defense attorneys in the state. The State Bar of Texas identified
approximately 6,000 individuals who practiced criminal defense law as all or part of their
law practice. In 1995, questionnaires were sent to a random sample of 3,000 attorneys
from this population and we received 1,376 usable responses (46 percent response rate).
A second survey was sent to every prosecutor (n=1942) in the state in 1997 and we
received 1,113 usable surveys (57 percent response rate). Our final questionnaire was
mailed to every judge having criminal jurisdiction (n=846). This survey yielded 494 usable
responses for a response rate of 58.4 percent. It is our aim here to offer a collective
assessment of the status of indigent criminal defense in Texas.
BUTCHER & MOORE, supra note 109.
201 Standards for the Provision of Legal Services to the Poor in Criminal Matters, supra
note 203, at 1-2.
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seed, 20 2 Texas Defender Service, 2 3 and the Texas Civil Rights Pro-

ject. 2°4 All echoed the findings of the national Liebman Report, and
those of the Texas State Bar Committee.
Texas Appleseed's Fair Defense Report "contains analysis, findings and recommendations from the most comprehensive study ever
conducted of county-level indigent defense practices in Texas. '

20 5

The

project undertook "systematic information gathering and analysis in a
representative sample of 23 Texas counties, containing 61 percent of
the state's population.12 6 It studied indigent defense representation
in four distinct but related categories: non-capital adult felony and
Class A and Class B Misdemeanor; capital felony; case involving mentally ill defendants; and, juvenile delinquency.2 7
The findings of the project with respect to representation of indigent defendants charged with capital offenses accurately identifies the
symptoms of "the malady affecting many Texas indigent defense sys202 Fair Defense Report, supra note 202.
Texas Appleseed is a non profit, nonpartisan public interest law center organized to build
social and economic fairness in Texas by providing an effective voice for individuals and
groups that otherwise are unable to obtain adequate representation in the legal process.
Texas Appleseed works through attorneys and community leaders to achieve systemic
improvements that promote the equal administration of justice, ensure the fair allocation
of public resources, and advance the interests of social, economic, and political equity.
203 A State of Denial: Texas Justice and the Death Penalty, Texas Defender Service, available
at http://www.texasdefender.org/state%20of%20denial/Chapl.pdf (2000) [hereinafter State of
Denial]. Texas Defender Service (TDS) is a private, 501(c)(3) non-profit organization. Since
1995, TDS has provided direct representation to indigent inmates on Texas' death row, consulted
with other lawyers litigating such cases, and intervened in unusual cases where expert legal assistance was urgently needed. See also Minimizing Risk, supra note 39; Deadly Speculation: Misleading Texas Capital Juries with False Predictions of Future Dangerousness, Texas Defender
Service, available at http://www.texasdefender.org/DEADLYSP.pdf (2004); Lethal Indifference,
supra note 129.
204 The Death Penalty In Texas: Due Process and EqualJustice... Or Rush to Execution, The
Seventh Annual Report on the State of Human Rights in Texas, by The Texas Civil Rights Project, available at http://www.texascivilrightsproject.org/newspub/humanrights.htm (Sept. 2000).
This 87-page report assembles and analyzes the results of past studies and includes empirical
research which focuses attention on the failures of the death penalty system in Texas and makes
recommendations for improving it. The Texas Civil Rights Project seeks to promote racial, economic, and social justice through education and litigation. It operates under the auspices of
Oficina Legal del Pueblo Unido, Inc., a non-profit, tax-exempt foundation.
205 Fair Defense Report, supra note 202, at 2.
206 The 23 counties were: Harris, Dallas, Tarrant, Bexar, Travis, El Paso, Hidalgo, Denton,
Nueces, Jefferson, Lubbock, Brazoria, McLennan, Smith, Comal, Hunt, Bastrop, Brown, Titus,
Shelby, Grimes, Terry. They ranged in population size from 3,229,026 in Harris, to 13,406 in
Terry. Id. at 5.
207 Id. at 6.

CIVIL RIGHTS LAW JOURNAL

[Vol. 16:2

tems. ' 2°s The following problems were identified in the Fair Defense
Report:
* Texas' regional qualification standards for appointment of counsel
fail to screen out counsel who lack the necessary advocacy skill and
experience. 2°
* Even after the adoption of regional qualification standards, some
Texas courts continue to appoint attorneys who are not on the
210
regional list of "qualified counsel.
* Texas courts refuse to appoint second chair counsel until the state
has announced its intention to seek the death penalty.2 u
* The adequacy of compensation varies dramatically from county to
county with the vast majority of counties failing to compensate
counsel sufficiently to cover basic overhead expenses.2 12
" "Fixed fee" or "flat fee" compensation arrangements - expressly
disapproved by the ABA - fail to provide adequate
compensation. 213
Texas Defender Service's A State of Denial: Texas Justice and the
Death Penalty, challenges the "confident assessment" made by state
officials that Texas's administration of the death penalty is a "model
for the nation., 214 It examines hundreds of cases, including every published opinion and many unpublished opinions of the Texas Court of
Criminal Appeals in capital cases in the modern death penalty era,
and over half of the capital post-conviction appeals filed in Texas since
1995, a stage of appeals that had not been previously systematically
scrutinized.215
The report methodically and accurately chronicles the many
aspects of death penalty litigation that are flawed: official misconduct;
junk science and "phony" experts; persistent racism and discrimina208
209
210
211
212
213

Id. at 1.
Id. at
Id. at
Id.
Id. at
Id. at

93.
96.
97.
99.

214 The statement was made by then Attorney General, John Cornyn. See State of Denial,
supra note 208, at Executive Summary. See also, Steve Mills, Ken Armstrong, and Douglas Holt,
Flawed Trials Lead to Death Chamber: Bush Confident in System Rife with Problem, Chicago
Tribune (June 11, 2000) available at http://www.deathpenaltyinfo.org/article.php?scid=17
&did=450.
215 State of Denial, supra note 208.
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tory practices in the jury selection process; ineffective assistance of
counsel at trial, and sham appeals.216 As to the latter, the report conclusively states that blatantly incompetent representation, like the
now infamous "sleeping lawyers" notoriously publicized in the media,
is not an aberration. The quality of counsel in post-conviction proceedings in Texas is in some instances appallingly poor, and indefensibly negligent in others. The unsettling findings of this report bear
repeating:
*

•

In 42 percent of the appeals, post-conviction counsel appeared to
have conducted no new investigation, and raised no extra-record
claims - even though this is the only type of claim that can be
considered for review in such a proceeding.217
In many cases, appointed attorneys merely repeated, sometimes
word-for-word, claims which had already been rejected by the
courts in the previous appeal - practically guaranteeing that there
would be nothing for the courts to review in state or federal
court.2 1 8

*

*

In approximately one-third of the cases reviewed, the post-conviction application was under 30 pages long. In 17 percent, the application was under fifteen pages long. Such short applications can
barely contain the requisite procedural formalities, let alone the
legal arguments and factual assertions that are necessary to present
a constitutional claim of error.2 19
In a number of cases where patently inadequate state habeas applications were filed, subsequent investigation has revealed significant constitutional errors - including an alcoholic trial attorney
and a possible claim of innocence - that were not reflected in the
habeas application, and would have remained undiscovered if they
had continued on the normal track of Texas habeas appeals.220

Texas's officials, along with death penalty supporters, argue that
redundant levels of appellate review will prevent miscarriages of justice. Furthermore, they argue that trial errors, which they concede
216

Id.

217 Id.
218 Id.
219 Id.
220 Id.
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exist, will be corrected in post-conviction appeals.22 ' The conclusion of
the Texas Defender Services' report is that "the notion of careful and
meaningful review is a myth. '2 2 This point is often not fully understood by ardent retentionists. The stark conclusions of the report are
summarized as follows:
* In the great majority (79 percent of the 103 cases studied) of postconviction cases, the judge never held an actual hearing on the
inmate's claims of constitutional error, but instead relied merely
on whatever documents were submitted.223
* In 83.7 percent of the cases reviewed, the trial court's factual findings were identical or virtually identical to those filed by the prosecutor. In 93 percent of these cases, the Court of Criminal Appeals
summarily adopted the trial court's "opinion." In all but the most
unusual cases, the opinion then binds the federal court.2 24
Finally, in 2005, the Texas Defender Service listed the notable
Texas failures in its report - Minimizing Risk: Blueprint for Death
Penalty Reform in Texas:
" The absence of uniform police and prosecutorial investigative procedures including eyewitness identification procedures, videotaping of interrogatories, and use of jailhouse informants.22 5
226
* Deficiencies in accessibility and reliability of forensic evidence.
" Excessive prosecutorial discretion in charging decisions resulting
in racial and geographic disparity. 2 7
" Excessive number of death penalty eligibility factors and over-reliance on the murder during the course of a felony eligibility
factor.228
" The prevalence of under-qualified or resource-starved defense
attorneys.2 9
221 Id. at Ch. 8.
222 Id. at Ch. 8.
223 Id.
224 Id.
225 Minimizing Risk, supra note 39, at xiv.
226 Id.
227 Id.
228 Id.
229 Id.
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The absence of a statewide public defender's office.230
" Scant allocation of resources and a lack of competent counsel in
state post-conviction proceedings.2 3'
" An unreliable capital sentencing scheme, which does not weigh
aggravating and mitigating factors but instead hinges on the specu232
lative "future dangerousness inquiry."
"

There is a resounding lack of newness to this list. All these failures have been painfully catalogued numerous times, many illustrated
with specific poignant stories of inmates who have now been executed.
However, we can add to the list other circumstances that make Texas
criminal justice system favorable to capital punishment, and thus
inherently flawed:
" A capital murder statute whose design leans toward the imposition
of death.233
* A decentralized criminal justice system that places the setting of
executions dates in the hands of the trial court judges.234
" A streamlined state appellate process with tight deadlines... .An
ultra-conservative Texas Court of Criminal Appeals... [which] seldom overturns a capital conviction or fails to act promptly.235
" Perhaps the most conservative U.S. Circuit Court of Appeals.236
Two specific aspects of death penalty litigation spotlight the
inherent, seemingly irreparable flaws: incompetence in indigent
defense representation, and the fallacy of scientific evidence.
B.

Incompetence in Indigent Defense Representation

1.

Death Penalty Litigation -

More Intricate and More Demanding

Indigent defense in Texas in all criminal cases, non-capital and
capital alike, continues to be a source of grave concern to all involved
in the criminal justice system. However, as one commentator has aptly
noted, "capital cases will always be the flash point for how the indi230
231
232
233
234
235
236

Id.
Id.
Id.
Tolson, supra note 9.

Id.
Id.

Id.
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gent defense system in a state that has the death penalty is doing. 237
The reason for this is obvious: representation in death penalty cases is
more intricate and inherently more complicated than all other cases.23 s
As the ABA recognized in the introduction to its revised Guidelines,
Today, it is universally accepted that the responsibilities of defense
counsel in a death penalty case are uniquely demanding, both in the
knowledge that counsel must possess and in the skills he or she must
master. At every stage of a capital case, counsel must be aware of
specialized and frequently changing legal principles, scientific development, and psychological concerns. Counsel must be able to develop
and implement advocacy strategies applying existing rules in the pressure-filled environment of high-stakes, complex litigation, as well as
anticipate changes in the law that might eventually result in the appellate reversal of a unfavorable judgment ... Trial attorneys in death

penalty cases must be able to apply sophisticated jury selection techniques, including rehabilitation of venire members who initially state
opposition to the death penalty and demonstration of bias on the part
of prospective jurors who will automatically vote to impose the death
penalty if the defendant is convicted on the capital charge. Counsel
must be experienced in the utilization of expert witnesses and evidence, such as psychiatric and forensic evidence, and must be able to
challenge zealously the prosecution's evidence and experts through
2 39
effective cross-examination.
But effectiveness in death penalty litigation is vitally important
not only at the trial level, but also in post-conviction proceedings
which may demand a "high degree of technical proficiency, and the
237 David I. Bruck, Symposium on Indigent Criminal Defense in Texas (Dec. 7-8, 2000).
(Transcript of the symposium available at http://www.uta.edu/pols/moore/indigent/symp5.doc).
Mr. Bruck, an experienced death penalty litigator from South Carolina, spoke on Panel 5: Death
Penalty and Indigent Representation.
238 Id. Mr. Bruck highlighted the key differences in these cases: death penalty litigation
involves a complex body of law which is constantly changing, and which bears little relation to
the rest of criminal law - jury selection, the type of admissible evidence, jury instructions, and
the entire conduct of the trial and appellate review differs. If a lawyer is unfamiliar with this
body of law, he said, he cannot deliver adequate representation. In addition, capital defense
attorneys must have special skills to enter into plea bargain negotiations. One specific skill is
convincing the client whose interest is in accepting life without parole to do so.
239 American Bar Association (ABA), Guidelinesfor the Appointment and Performance of
Defense Counsel in Death Penalty Cases, 31 HOFSTRA L. REV. 913, 923-924 (2003) [hereinafter

ABA Guidelines] (citations omitted).
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skills essential to effective representation differ in significant ways
from those necessary to succeed at trial.

' 240

More importantly, death

penalty cases at this stage of review become subject to stringent deadlines that provide less preparation time than other criminal cases.24 '

As we will see later, an inexperienced attorney not versed in the intricacies of the complex technical rules, is bound to place the client's

case in jeopardy and the client's life in imminent danger of a wrongful
execution. Because of the exigencies of death penalty litigation, the
risks involved and the "irrevocable nature of the penalty, '24 2 a flawed
system can cause irreparable injury.

These same concerns were the theme of A Symposium on Indigent Criminal Defense in Texas, held in December 2000.243 Prominent
speakers from every aspect of criminal defense gathered in Austin,
Texas to discuss salient unresolved issues. 2' The first speaker, Dean
Norm Lefstein,245 addressed the question of what an ideal system of
indigent criminal defense should look like. 2" He outlined seven guid-

ing principles: independence of the defense function - wherever applicable, use of full-time public defenders; an effective and manageable

workload for defense counsel; systematic and comprehensive training
of lawyers; adequate financial resources; providing counsel to the
accused as soon as feasible; and a careful screening to ensure that a
defendant can obtain adequate representation without undue hardship. 247 As the speaker aptly noted, these guiding principles have been
240 Id. at 931.
241 Id.
242 Id at 923.

243 Symposium on Indigent Criminal Defense in Texas (Dec. 7-8, 2000) (speech availableat
http://www.uta.edu/pols/moore/indigent/symp4.doc).
244 Id.
245 Dean Norm Lefstein, Dean and Professor of Law at the University of Indiana School of
Law, Indianapolis. Dean Lefstein was a former director of the Public Defender Service for the
District of Columbia, and an assistant United States Attorney. (Transcript available at http://
www.uta.edu/pols/moore/indigent/sympl.doc).
246 Id.

247 Id. The guiding principles cited by Dean Lefstein accurately reflect the aspirational
national standards that have been proposed and adopted by myriad organizations. See ABA
Guidelines, supra note 244 and accompanying text. The voluminous body of work that has
emerged in this area was condensed by the ABA in 2003 when it adopted Ten Principles of a
Public Defense Delivery System: 1) The public defense function, including selection, funding,
and payment of defense counsel, is independent; 2) Where the caseload is sufficiently high, the
public defense delivery system consists of both a defender office and the active participation of
the private bar; 3)Clients are screened for eligibility, and defense counsel is assigned and notified
of appointment, as soon as feasible after client's arrest, detention, or request for counsel; 4)
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at the core of all the national standards previously developed. .248 As

far back as 1968, the American Bar Association, recognizing the need
for uniform national standards, adopted the ABA Standards for Criminal Justice: Providing Defense Services. 249 In 1971, it adopted the
ABA Standards for Criminal Justice: The Defense Function, which
was followed in 1989 by the ABA Guidelines for the Appointment

and Performance of Defense Counsel in Death Penalty Cases (Guidelines). 25° The 1989 Guidelines were most recently revised in 2003,
after a two-year drafting effort that included the participation of
expert capital litigators as consultants to the ABA.2 5'

The Guidelines, which have been cited in numerous federal and
state cases,252 explicitly set forth the obligations of defense counsel in
all aspects of death penalty litigation and contain valuable, practical
commentaries. 253 But despite the existence of these and other guide-

lines, 25 as the Liebman Report found, one of the top errors at the
Defense counsel is provided sufficient time and a confidential space within which to meet the
client; 5) Defense counsel's workload is controlled to permit the rendering of quality representation; 6) Defense counsel's ability, training, and experience match the complexity of the case; 7)
The same attorney continuously represents the client until completion of the case; 8) There is
parity between defense counsel and the prosecution with respect to resources and defense counsel is included as an equal partner in the justice system; 9) Defense counsel is provided with and
required to attend continuing legal education; 10) Defense counsel is supervised and systematically reviewed for quality and efficiency according to nationally and locally adopted standards.
(citations omitted). The ABA Ten Principles of a Public Defense Delivery System, available at
http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf.
248 Lefstein, supra note 250. Dean Lefstein made reference to a number of standards in
addition to the ABA Guidelines, The National League Aid and Defender Association, and the
National Advisory Commission on Criminal Justice Standards and Goals among them.
249 American Bar Association, Criminal Justice Standards on DNA Evidence, available at
http://www.abanet.org/crimjust/standards/home.html (1968).
250 ABA Guidelines, supra note 244.
251 Id. at 916.
252 See generally Rompilla v. Beard, 125 S.Ct. 2456 (2005); Wiggins v. Smith, 539 U.S. 510
(2003); Strickland v. Washington, 466 U.S. 668 (1984); Canaan v. McBride, 395 F. 3d 376 (7th
Cir. 2005); Allan v. Woodford, 395 F. 3d 979 (9th Cir. 2005); Kandies v. Polk, 385 F. 3d 457 (4th
Cir. 2004); Smith v. Mullin, 379 F. 3d 919 (10th Cir. 2004); and Davis v. Woodford, 384 F. 3d 628
(9th Cir. 2004), Stitt v. United States, 369 F.Supp.2d 679 (E.D. Va. 2005); Hartman v. Bagley, 333
F. Supp. 2d 632 (N.D. Ohio 2004); Lovitt v. True, 330 F. Supp. 2d 603 (E.D. Va. 2004).
253 There are ten guidelines covering every aspect of death penalty litigation. For the purposes of this article, the most relevant are: Guideline 4.1 - The Defense Team and Supporting
Services; Guideline 5.1 - Qualifications of Defense Counsel: Guideline 8.1 - Training; Guideline
10.10.1 - Trial Preparation Overall; Guideline 10.14 - Duties of Trial Counsel After Conviction;
Guideline 10.15.1 - Duties of Post Conviction Counsel. See ABA Guidelines, supra note 244, at
917.
254 AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON LEGAL AID AND INDIGENT
DEFENDANTS,

GIDEON'S BROKEN PROMISE: AMERICA'S CONTINUING QUEST FOR EQUAL JUs-
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post-conviction stage were "egregiously incompetent defense lawyers
who didn't even look for - and demonstrably missed - important evi255
dence that the defendant was innocent or did not deserve to die.

The same degree of incompetence has been found by multiple Texas
reports at the trial level.256

In 2003, during the 40th anniversary of Gideon,25 7 the case that
marked the "start of a right to counsel revolution in the United
States, 25 8 the American Bar Association held a series of public hearings to examine the effectiveness of Gideon, and produced a comprehensive report of its findings. 259 Based on the hearings, the
Committee made a "disturbing" conclusion:
[T]housands of persons are processed through America's courts every
year with no lawyer at all or with a lawyer who does not have the time,
resources, or in some cases the inclination to provide effective representation. All too often, defendants plead guilty, even if they are innocent, without really understanding their legal rights or what is
occurring. Sometimes the proceedings reflect little or no recognition
that the accused is mentally ill or does not adequately understand
English. The fundamental right to a lawyer that Americans assume
apply to everyone accused of criminal conduct effectively does not
260
exist in practice for countless people across to the United States.

The Committee further outlined nine main findings:
TICE 2 (2004), http://www.abanet.org/legalservices/sclaid/defenderfbrokenpromise/fullreport.pdf
(noting that the National Legal Aid and Defender Association (NLADA) has adopted the following standards and guidelines: Defender Training and Development Standards, 1997; Performance Guidelines for Criminal Defense Representation, 1995; Standards for the Administration of
Assigned Counsel Systems, 1989; Standards for the Appointment of Counsel in Death Penalty
Cases, 1987).
255 Liebman et al., supra note 13 at ii.
256 See supra notes 208-209 and accompanying text.
257 Gideon v. Wainwright, 372 U.S. 335 (1963).
258 AMERICAN BAR ASSOCIATION STANDING COMMITrEE ON LEGAL AID AND INDIGENT

supra note 259 at EXECUTIVE SUMMARY, iv.
259 Id. Throughout 2003, 32 witnesses from all parts of the United States, who represented
22 large and small states, provided extensive testimony. Id. They were each familiar with the
delivery of indigent defense services in their respective jurisdictions. Id. "Because of the diversity and location of their jurisdictions, we believe the witnesses' comments accurately captured
the widespread difficulties in delivering adequate defense services for the poor not only in the
states of the witnesses, but in much of the rest of the country as well." Id.
DEFENDANTS,

260 Id.
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Forty years after Gideon v. Wainwright, indigent defense in the
United States remains in a state of crisis, resulting in a system that
lacks fundamental fairness and places poor persons at constant risk
of wrongful conviction.26 1
Funding for indigent defense services is shamefully inadequate. 6 2
Lawyers who provide representation in indigent defense systems
duties by failing to furnish
sometimes violate their professional
2 63
representation.
competent
Lawyers are not provided in numerous proceedings in which a
right to counsel exists in accordance with the Constitution and/or
state law. Too often, prosecutors seek to obtain waivers of counsel
and guilty pleas from unrepresented accused persons, while judges
accept and sometimes even encourage waivers of counsel that are
not knowing, voluntary, intelligent, and on the record. 264
Judges and elected officials often exercise undue influence over
indigent defense attorneys, threatening the professional independence of the defense function.265
Indigent systems frequently lack basic oversight and accountabil266
ity, impairing the provision of uniform, quality services.
Effort to reform indigent defense systems have been most successful when they involve multi-faceted approaches and representatives from a broad spectrum of interests.267
The organized bar too often has failed to provide the requisite
leadership in the indigent defense area.268
Model approaches to providing quality indigent defense services
exist in this country, but these models often are not adequately
funded and cannot be replicated elsewhere absent sufficient finan269
cial support.

Id. at v.
Id.

Id.
Id.

Id.
Id.
Id.
Id.
Id.
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While the crisis is nationwide, the problem as amply documented
"is especially acute in Texas. '"270 As noted previously, in 1995, Article

26.052 of the Texas Code of Criminal Procedure was amended to
require that lawyers in capital cases be chosen from a list of "qualified" attorneys. 2 7 1 The statute however did not establish any specific

standards; it deferred to local committees to determine the qualifications of the attorneys.2 72
The issue of whether an attorney has given ineffective assistance
is determined by standards enunciated by the United States Supreme
Court in its decision in Strickland v. Washington.27 3 Under the Strickland test, the defendant must first prove that the trial attorney's performance was "deficient" by showing that the attorney "made errors
so serious that counsel was not functioning as the 'counsel' guaranteed
the defendant by the Sixth Amendment. '274 Deficiency is measured
by a standard of reasonableness in light of all the facts and circumstances of a particular case.2 75 There is a presumption of reasonableness in favor of the attorney with regard to the exercise of
'276 If
professional judgment in trial strategy and "tactical decisions.
the first prong is met by showing the attorney's performance was
unreasonable, the defendant must then show that "the deficient per270 Kenneth Williams, Texas: Tough on Murderers or on Fairness?,53 DRAKE L. REV. 631,
634 (2005). Professor Williams further notes:
Capital defendants in Texas have received notoriously bad representation. There have
been cases involving sleeping counsel, and cases in which counsel's representation was
clouded by conflicts of interest. There have also been numerous cases in which counsel
failed to conduct any investigation into the defendant's background for mitigating evidence, an even cases in which counsel failed to pursue evidence that could have exonerated his client. Given the manner in which Texas assigns attorneys to represent capital
defendants, it is not surprising that they receive such poor representation. There is no
statewide public-defender system in Texas; therefore, in most counties, lawyers are typically appointed on a case-by-case basis by the trial judge from a list of "qualified" counsel. Because Texas elects its judges in partisan elections, "qualified" counsel often include
political supporters and contributors of the appointing judge. Unfortunately, the situation
does not improve once the defendant is convicted and subsequently challenges his death
sentence. Despite these problems, appellate courts in Texas rarely find that a capital
defendant was rendered ineffective assistance of counsel.
Id. at 634-35 (citations omitted).
271 See TEX. CODE CRIM. PROC. ANN. art. 26.052( c)-(d) (2005).
272 See id. It was not until 2001 when the statute was again amended, this time to include
the requisite standards. Id. art. 26.052(d)(2).
273 466 U.S. 668 (1984).
274 Id. at 687.
275 Id. at 690.
276 Id. at 689.
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formance prejudiced the defense."2'77 The standard is "outcome-determinative" in that the defendant must show the outcome of the case
would have been different but for the attorney's errors.27 8
Since its inception, however, the Strickland test has been harshly
criticized for its inability to accurately assess the effectiveness of counsel. In one particular article, Stephen B. Bright 279 notes that "[m]uch
less than mediocre assistance passes muster under the Strickland standard. ' 28 ° As an example, he points out a case where a lawyer in Georgia on two separate death penalty cases responded to ineffective
assistance claims by testifying that the breadth of his criminal law
knowledge was familiarity with the cases of Miranda and Dred
Scott.281 The lawyer was found not to be ineffective in both cases
under the Strickland standard notwithstanding that Dred Scott is not
even a criminal case! 282 Bright also points out that "[t]he same ineptitude is frequently tolerated on appeal. ' 283 As these shortcomings continue to be tolerated, Bright questions whether courts will "continue
to demean the Sixth Amendment by employing" the Strickland
standard.2 84
2.

Ineffective, Yet Well Rested: Texas's Sleeping Lawyers:
John Benn, and Joe Frank Cannon

Unquestionably, there are many qualified and competent lawyers
in Texas willing to take on indigent representation in capital cases.
This, however, is not an easy enterprise, given all that is required in
277 Id. at 687.
278 Id. at 693.

279 Mr. Bright is the director of the Southern Center for Human Rights in Atlanta, Georgia, and is a Visiting Lecturer in Law at Yale Law School. Stephen B. Bright, Counsel for the
Poor: The Death Sentence Not for the Worst Crime but for the Worst Lawyer, 103 YALE L.J. 1835,
1835 n.d (1994). Mr. Bright has represented defendants in death penalty cases from trial to
appeals to post-conviction proceedings. Id.
280 Id.

281 Id. at 1839 & n.32, 1862 & n.158 (citing Birt v. Montgomery, 725 F.2d 587, 596-601 (11th
Cir. 1984) (en banc), cert. denied, 469 U.S. 874 (1984); Williams v. State, 268 S.E.2d 742, 747-50
(Ga. 1988)).
282 Id. at 1839 n.32.
283 Id. at 1860-61; Heath v. Jones, 941 F.2d 1126, 1131 (11th Cir. 1991); Heath v. Alabama,
455 So. 2d 905 (Ala. 1984). Mr. Bright discusses the Heath v. Alabama case and notes that the
defendant's attorney filed an appeal consisting of a one page argument, distinguished the only
case the argument cited, and then failed to appear at oral argument. Bright, supra note 284, at
1860-61. The court found that the attorney's performance was deficient, but did not prejudice
the accused's defense. Bright, supra note 284, at 1860-61.
284 Id. at 1880.
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terms of expertise, knowledge, and the perennial lack of financial
resources to fully prepare the cases. The reality is that the system
forces many attorneys to struggle in order to launch an effective
defense, and to rely on their own resources, such as credit cards, to
finance the cost of the litigation. Regrettably, given all the hurdles
they must overcome to prevail, many qualified and experienced lawyers simply abandon capital work. Robert Morrow, a reputable Houston capital defense lawyer, speaking at a recent symposium, put it best
when he said:
I don't care how little I get paid, or how much time it takes me to do
it. I'm going to find some way to finance this, so that I can keep doing
this kind of work because that's what I want to do. But there's other
people that get better opportunities and get pushed out the other end
just about the time they learn how to do the things that they need to
do to represent clients in serious cases like these. And there's younger
lawyers coming in the back side who will take this work, but without
the proper training and experience to give the client the kind of work
that they need done to do an adequate job. So it's that equation, which
doesn't serve the client, doesn't serve the public, doesn't serve the
lawyer, and it doesn't serve the cause of justice.285
Many Texas defendants, however, did not have the benefit of Mr.
Morrow's noble sense of commitment and sacrifice for the cause of
justice. Both Texas Defender Service 28 6 publications, A State of
Denial 2 7 and Lethal Indifference,2 88 recount many cases of ineffective
assistance of counsel at all levels of death penalty litigation.28 9
Much has been written about the notorious "sleeping lawyers" John Benn,291 who represented George McFarland, 291 and Joe Frank
Cannon,2 92 who represented Calvin Burdine2 93 and Carl Johnson,29 4
285 See supra note 248.
286 State of Denial, supra note 208.
287 Id.

288 Lethal Indifference, supra note 129.
289 Regrettably, too many to afford even cursory mention in this article, but only a few are
needed to showcase Texas's "broken system."
290 State of Denial, supra note 208.

291 Id. at 89; MacFarland v. State, 928 S.W. 2d. 482 (Tex.Crim.App. 1996).
292 State of Denial, supra note 208.

293 Ex parte Calvin Jerold Burdine, 901 S.W. 2d 456 (Tex.Crim.App. 1995).
294 Johnson v. State, 629 S.W. 2d 731 (Tex.Crim.App. 1981).
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among others. Clearly, there is something terribly wrong with a criminal justice system that tolerates a lawyer who sleeps through a trial.

But perhaps even more egregious is the295unconscionable indifference

of the appellate courts that condone it.
In 1992, George McFarland was convicted of capital murder in
Harris County.296 On appeal to the Texas Court of Criminal Appeals,
he raised thirteen points of error specific to ineffective assistance of
counsel. 297 He argued that his attorneys did not adequately prepare

for trial; failed to confer with him in a manner consistent with a capital
case; failed to question or subpoena his witnesses; 298 during voir dire,
asked limited questions,2 9 failed to make intelligent strikes, failed to

ask proper questions regarding defense issues, and failed to rehabilitate a juror;3" failed to impeach the testimony of the State's witness

295 The Texas Court of Criminal Appeals has been widely criticized:
In Texas, the Court of Criminal Appeals is the state's court of last resort, a gatekeeper
that is supposed to remedy injustice, correct fundamental errors that occur at trial, and
ensure that convicted defendants receive a fair hearing on appeal. But a Tribune investigation found that it has not always done that. To handle Death Row appeals, the court
has appointed attorneys with previous disciplinary records or little experience. In its rulings, the court has frequently proved tolerant of flawed convictions and reluctant to
acknowledge holes in the prosecution's case. . .The Court of Criminal Appeals also has
refused relief to Death Row inmates represented by an attorney who slept at trial. It
refused relief to a defendant who, a psychologist testified, was more likely to commit
future acts of violence because he is Hispanic [-] testimony that even the state attorney
general's office found objectionable... The Court has even refused relief to a convicted
rapist, Roy Criner, even though DNA testing conducted after trial showed the semen
found in the victim wasn't his. The case is so problematic that one judge who voted with
the majority told the Tribune he now believes his vote in the case was wrong and Criner
should get a new trial.
The Tribune's investigation of the death penalty in Texas found deep-seated problems
that call into question the system's integrity. In dozens of instances, Death Row inmates
were represented at trial or in their initial appeals by attorneys who have been sanctioned
over the course of their careers. Unreliable evidence, such as jail-house informant testimony and the visual comparison of hairs, runs through the state's capital cases, as does
the use of questionable psychiatric testimony.
Ken Armstrong & Steve Mills, Gatekeeper Court Keeps Gates Shut, CHICAGO TRIBUNE (JUNE

12, 2000), available at http://www.chicagotribune.com/news/nationworld/chi-000612dptexas2story,1,7677258.story. See also Stephen Bright, Death in Texas, THE CHAMPION, available at
http://ww.schr.org/reports/docs/champion/ (July 1999) (details the criticism leveled against the
Court when it began making the appointments for death row inmates).
296 MacFarland,928 at 493.
297 Id. at 499.
298 Id. at 500.
299 Id. at 503.
300 Id. at 504.
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who identified him;3"' and, finally, that his attorney John Benn slept
through the trial.30 2
Seven judges of the nine-member Court of Criminal Appeals
affirmed the conviction, holding that McFarland did not meet the
Strickland. 3 test. With respect to Benn's sleeping, the Court relied on
the fact that there was a second attorney 0 4 on the case to hold that it
did not constitute ineffective assistance of counsel because it did not
affect the outcome of the case.3 °5 Incredibly, the court viewed the second attorney's decision to allow Benn to sleep as a strategic move to
gain the jury's sympathy, 306 a pointtntls
not lost on the dissenter who found
the majority's opinion "utterly ridiculous,"3 7 since "the possibility of
jury sympathy can never be a reasonable alternative to effective rep3
resentation.""
As Judge Baird's dissent indicated,
In my view, Melamed's [the second attorney] presence did not excuse
or rehabilitate Benn's incompetent representation. Melamed's preparation for this trial consisted of only a seven hour review of the State's
files. He visited appellant once before trial and prepared some pre-

trial motions. Such preparations cannot be what the Sixth Amend301 Id. at 506.

302 Id. at 505. The oft-cited report of Benn's "naps" during McFarland's trial bears
repeating:
John Berm spent much of Thursday afternoon's trial in apparent deep sleep. His mouth
kept falling open and his head lolled back on his shoulders, and he awakened just long
enough to catch himself and sit upright. Then it happened again. And again. And again.
When District Judge Doug Shaver finally called recess, Benn was asked if he truly had
fallen asleep during a capital murder trial. 'It's boring,' the 72-year old-longtime Houston
lawyer explained.. .Court observers said Benn seems to have slept his way through virtually the entire trial. Shaver said he realized Benn is 'somewhat long of tooth and elderly"
and felt Melamed was better able to handle the inevitable stresses that come with capital
trials. The Constitution says everyone's entitled to the attorney of their choice, and Mr.
Benn was their choice,' the judge said. 'The Constitution doesn't say the lawyer has to be
awake."
John Makeig, Asleep on the Job? Slaying Trial Boring, Lawyer Says, THE HOUSTON CHRONICLE,

Aug. 14, 1992 at A35.
303 Strickland v. Washington, 466 US. 668 (1984).
304 It is clear from a reading of the case that 72-year old Benn was retained by McFarland,
and that Sandy Melamed was appointed by the court, despite the fact that McFarland did not
want Melamed's representation, and refused to sign a "Request for Appointment of Counsel."
MacFarland,928 S.W.2d at 526. (Baird, J., dissenting). Both attorneys understood Benn was the
lead counsel, and joint preparation for trial was "three or four hours." Id.
305 Id. at 505.
306 Id. at 505 n.20. At the hearing for new trial, Melamed testified that "he believed the jury
might have sympathy for appellant because of Benn's "naps." Id.
307 Id. at 527 (Baird, J., dissenting).
308 Id. at 527.
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ment contemplates for a capital murder trial where the death penalty
is possible. Neither attorney interviewed a witness and neither attorney reviewed the extraneous offenses that were to be later admitted.
Benn decided which witnesses he would cross-examine and he
informed Melamed of his decision only after the State's examination.
Thus, Melamed's preparation for cross examination of his witnesses
could not have been effective because he did not know which witnesses he was to question. And considering the role to which he was
relegated, Melamed was in no position to put forth a coordinated
defense strategy. Even more disturbing, Benn could sleep during the
direct examination and still elect to conduct cross examination. It
seems to me that Melamed's belief the jury might feel sympathy for
appellant was more a desperate hope than reasonable trial strategy.3 °9
George McFarland is on death row awaiting execution.3 10
Joe F. Cannon's client, Calvin Burdine, was convicted of capital
murder and sentenced to death in 1984.311 On appeal, the Texas Court
of Criminal Appeals confirmed the conviction and the sentence.31 2 In
1994, Burdine filed an initial state application for a writ of habeas
corpus which was denied.31 3 In 1994, he filed a second application,
and the state habeas court conducted an evidentiary hearing during
which eight witnesses were called, including three jurors from the
original capital murder trial.314 A number of witnesses testified that
Cannon "repeatedly dozed or slept as the State questioned witnesses
and presented evidence supporting its case against Burdine."31 5 Based
on this hearing, and after detailing the evidence, the state habeas
court entered "a finding that defense counsel dozed and actually fell
asleep during portions of [Burdine's] trial on the merits, in particular
the guilt-innocence phase when the State's solo prosecutor was questioning witnesses and presenting evidence

. . .

so that defense counsel

' 31 6

Accordingly, the trial judge determined that
was, in effect, absent.
this constituted a per se violation of the Sixth Amendment to the Con527-28.
310 Offenders on Death Row, Texas Department of Criminal Justice, available at http://
www.tdcj.state.tx.us/stat/offendersondrow.htm (last updated Mar. 28, 2006).
311 Burdine v. Johnson, 262 F.3d 336, 338 (5th Cir. 2001).
312 Burdine v. Texas, 719 S.W.2d 309, 320 (Tex.Crim.App. 1986).
313 Burdine v. Johnson, 262 F.3d at 339.
314 Id.
315 Id.
316 Id. at 340.
309 Id.
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stitution of the United States,3 t7 and that a showing of prejudice under

Strickland was not required.318 The judge recommended that habeas
relief be granted on Burdine's claim of ineffective assistance of coun-

sel. In a one-page, unsigned opinion, the Texas Court of Criminal
Appeals agreed that "the trial court's findings of fact [regarding the
sleeping of trial counsel] are supported by the record," but nevertheless concluded that Burdine was not entitled to relief because "he
failed to discharge his burden of proof under Strickland. 319 Burdine

then filed an application for writ of habeas corpus in the United States
District Court for the Southern District of Texas.32 ° On the basis of
the findings of fact made by the habeas judge and accepted by the

Texas Court of Criminal Appeals, that court determined that "Cannon's unconsciousness during Burdine's capital murder trial amounted
to constructive denial of counsel for substantial periods of that
trial,"' 321 and consequently, prejudice should be presumed in accordance with Strickland.322
The state appealed, and a divided panel of the United States Cir-

cuit Court for the Fifth Circuit reversed, holding 323 that "1) the district
court's presumption of prejudice for purposes of ineffective assistance

317 Ex ParteBurdine, 901 S.W. 2d. 456, 457 (Tex.Crim.App. 1995) (Maloney, J., dissenting).
318 Id. The habeas judge concluded that the second prong of Strickland - the showing of
prejudice - was not required in this instance since, in his opinion, a sleeping lawyer was a constructive denial of the right to counsel. In his dissent to the Texas Court of Criminal Appeal's
denial for an application for writ of habeas corpus, Judge Maloney cited to the pertinent language in United States v. Cronic:
There are ... circumstances that are so likely to prejudice the accused that the cost of
litigating their effect in a particular case is unjustified. Most obvious, of course, is the
complete denial of counsel. The presumption that counsel's assistance is essential requires
us to conclude that a trial is unfair if the accused is denied counsel at a critical stage of his
trial. Similarly, if counsel entirely fails to subject the prosecution's case to meaningful
adversarial testing, then there has been a denial of Sixth Amendment rights that makes
the adversary process itself presumptively unreliable.
Id. (quoting United States v. Cronic, 466 U.S. 648, 658-59 (1984)).
319 Id. at 456.
320 Burdine v. Johnson, 262 F.3d 336, 340 (5th Cit. 2001).
321 Id. (citing Burdine v. Johnson, 66 F. Supp. 2d. 854, 866 (S.D. Tex.1999)).
322 Id.

323 For a full explanation of how the divided panel of the United States Court of Appeals
reached this conclusion, see generally Burdine v. Johnson, 231 F.3d. 950 (5th Cir. 2000). While
beyond the scope of this article, the analysis made by that panel is illustrative how in our current
system, arcane rules govern, and even when confronted with the reality of the most egregious
incompetence, some result-oriented courts will find a way to get around the law - even at the
sacrifice of justice, reason, and conscience. See also, David R. Dow, Teague and Death: The
Impact of Current Retroactivity Doctrine on Capital Defendant, 19 HASTINGS CONST. L.Q., 23
(1991).
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constituted a new rule of law from which Burdine could not benefit
under Teague's nonretroactivity doctrine,3 24 and 2) the circumstances
of Burdine's representation did not require a presumption of
3 25
prejudice to ensure that fairness of Burdine's capital murder trial.
Finally in 2001, an en banc Fifth Circuit Court of Appeals affirmed the
judgment of the district court and Burdine's conviction was
overturned.3 26
Carl Johnson was also represented by Joe Cannon in his capital
murder trial. He was convicted and sentenced to death. In 1981, his
conviction was affirmed by the Texas Court of Criminal Appeals.
David Dow, who represented Johnson in the appellate process,
described the legal representation he received at trial, as follows:
In Carl's Johnson case, the ineptitude of the lawyer who represented
him jumps off the printed page. During long periods of jury voir dire,
while the State was asking questions of individuals jurors, the transcripts give one the impression that Johnson's lawyer was not even
present in the courtroom. Upon in investigation, it turned out that he
was in fact present; it's just that he was asleep. That is not to say that
an awake lawyer would necessarily have done a better job or obtained
a different result. It is just to say that Johnson's lawyer was asleep...
The lawyer did as bad a job as one can imagine. In addition to sleeping
during jury selection and portions of the testimony itself, he neglected
324 The Teague Court ruled that constitutional rules of criminal procedure cannot be
applied retroactively to defendant's cases where they have already been tried and sentenced.
Teague v. Lane, 489 U.S. 288, 310 (1989). Thus, a federal court cannot grant habeas relief to a
state prisoner based on a rule reached after the prisoner's conviction unless the rule falls within
one of the two narrow exceptions. Id. at 333-34. A federal court applying Teague must first look
at the date when the defendant's conviction and sentence became final after which it will determine if a state court considering the defendant's claim when the conviction was final would have
"felt compelled by existing precedent to conclude that the rule [sought] was required by the
Constitution." Caspari v. Bohlen, 510 U.S. 383, 390 (1994); Saffle v. Parks, 494 U.S. 484, 488
(1990). Even if these two prongs are met, the court then evaluates the rule under the exceptions.
Caspari, 510 U.S. at 390. The first exception deals applies to rules that "place certain kinds of
primary, private individual conduct beyond the power of the criminal law-making authority to
proscribe." Teague, 489 U.S. at 307; see also Gilmore v. Taylor, 508 U.S. 333, 345 (1993). The
second one allows the retroactive application of "watershed rules of criminal procedure" that
implicate the "fundamental fairness and accuracy" of a criminal proceeding. Teague, 489 U.S. at
311; see also Gilmore, 508 U.S. at 345.
325 Burdine v. Johnson, 262 F.3d 336, 340 (5th Cir. 2001) (citing to Burdine v. Johnson 231
F. 3d 950 (5th Cir. 2000)).
326 Id. at 350. In lieu of a new trial, Burdine pled guilty and is currently serving a life
sentence. See Offenders No Longer on Death Row, Texas Department of Criminal Justice, available at http://www.tdcj.state.tx.us/stat/permanentout.htm (last updated Mar. 14, 2006).
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to interview witnesses prior to putting them on the stand, which led to

the entertaining spectacle of his not knowing in advance what his own
witnesses planned to say.327

After a number of unsuccessful appeals, Carl Johnson was executed in
1995.328 He died proclaiming his innocence.329

Joe Cannon, whose "commitment to brevity ' 330 earned him the
nick name of "greased lightning, "33 ' represented at least ten defendants in capital murder cases; only two escaped execution: Calvin Burdine and Max Soffar.3 32 In Soffar's case, on appeal to the Fifth Circuit,
the court expressed incredulity at Cannon's failure to pursue evidence
that may have proven his client innocent.33 3 Soffar's conviction was
later overturned.33 4
Others have not been so fortunate. Larry Anderson, Jeffery Motley and Carl Johnson have all been executed.335 In Motley's case,
Cannon was overheard telling Judge Guarino (who appointed him to
the case) that "if he was appointed he could have the case completely
327 David R. Dow, The State, the Death Penalty, and CarlJohnson, 37 B.C. L. REV., 691,692
(1996).
328 Executed Offenders, supra note 4.
329 Texas Department of Criminal Justice, available at http://www.tdcj.state.tx.us/stat/johnsoncarllast.htm (last updated June 15, 2001). Last Statement of Carl Johnson: "I want the world
to know that I'm innocent and that I've found peace. Let's ride."
330 Paul M. Barrett, On the Defense: Lawyer's Fast Work on Death Cases Raises Doubts
About System, WALL STREET JOURNAL, Sept. 7, 1994 at Al.
331 Id.

332 Gary Young, When Players Snooze, Does the Client Have Recourse?, 24 THE NAT'L. L.
J., Al (Aug. 19, 2002).
333 Soffar v. Johnson, 237 F. 3d 411, 440 n. 44 (5th Cir. 2000).
We find counsel's defense strategy in this regard to be inexplicable. Given the powerfully
exculpatory nature of the inconsistencies between Garner's account of events and Soffar's
confession, which inconsistencies would render Soffar's confession implausible, one
would have expected defense counsel to do everything in their power to get the substance
of Garner's police interviews before the jury either by calling Garner as a witness or by
introducing the transcription of these interviews. Defense counsel should have at least
interviewed Garner to determine if he could and would testify at Soffar's trial consistent
with his (Garner's) prior statements ...[s]imply put we are baffled by defense counsel's
strategy, or complete lack thereof, regarding Garner's statements to the investigators.
Id.
334 Offenders on Death Row, Texas Department of Criminal Justice, available at http://
www.tdcj.state.tx.us/stat/soffarmaxpending.htm (last updated Apr. 7, 2005). A three-judge panel
of the 5th U.S. Circuit court of appeals overturned Soffar's conviction in 2004, ruling that he
received ineffective assistance of counsel. Soffar was subsequently tried again in 2006 and convicted. http://www.dfw.com/mld/startelegram/news/state/13984991.htm
335 See Executed Offenders, supra note 4.
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tried within two weeks."33' 6 The trial, which resulted in Motley's death
sentence, lasted nineteen days.
Frances Newton 337 was represented by Ron Mock, whose "less
than stellar 3 38 reputation as a capital defense lawyer has made the
news numerous times. 339 But in the Newton case, the most accurate
assessment of his performance can be derived from the 59-page Application for Postconviction Writ of Habeas Corpus and Motion for Stay
of Execution filed by David Dow, the attorney who represented
Newton on appeal. 340 Newton raised three claims, only the first of
which is relevant for our purpose: "No reasonable fact-finder could
have found Newton guilty beyond a reasonable doubt, but for the
3 41
ineffectiveness of her court-appointed trial counsel.
The trial court appointed Ron Mock to represent Newton at trial.
Frances Newton realized early on that Mock was incompetent.3 42 Several months after counsel was appointed, Newton wrote a letter to the
trial judge expressing concern that she had as yet had only very minimal contact with him and that no investigation of her case was ongoing.343 She wrote the judge and told him that the attorney he
appointed to handle her case was 'like not having [an attorney] at
all.' 3" She concluded her letter by asking the court 'to resolve this case
345
by ordering an investigation of the case.'
One month later, still represented by Ron Mock, who was still
doing nothing, Newton wrote a pro se motion to dismiss her court
appointed counsel and to have new counsel appointed.3 46 The motion
states that Mock had no contact with Newton for the five previous
336 See Barret, supra note 335, at Al.
337 See supra notes 2-12 and accompanying text.
338 The term is loosely borrowed from a criticism leveled against the Texas Court of Criminal Appeals. See infra note 344 and accompanying text.
339 See Mary Flood, What Price Justice, THE HOUSTON CHRONICLE, July 1, 2000, at Al;
Sara Rimer and Raymond Bonner, Texas Lawyer's Death Row Record a Concern, N.Y. TIMES,
June 10, 2000, at Al, available at http://www.nytimes.com/library/national/061100tx-deathrow.
html; Rick Casey, Mock gone, not Mockery, THE HOUSTON CHRONICLE, Dec. 3, 2004; State of

Denial, supra note 208, at 98-99.
340 See Application for Postconviction Writ of Habeas Corpus and Motion for Stay of Execution, Ex parte Francis Newton (Tex. Crim. App. July 28, 2005) available at http://www.freefrances.org/state-successor-second-future-danger-final.072905.pdf.
341 Id. at 6.
342 Id.
343 Id.
344 Id.
345 Id.
346 Id.
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months, that he had taken no affirmative action to preserve and protect her rights in that no research had been done on the case, and that
Newton had "no faith or confidence" in Mock.34 7 She also stated that
she was unable to work with and place her trust in court-appointed
counsel.34 8 The motion was summarily denied on the day of submission without hearing.34 9
According to the application, Newton's lack of confidence in her
court-appointed counsel was not unfounded:
It is obvious, of course, that Newton's testimony that she was not present when the murders occurred was rejected by the jury. But the jury
that convicted her did not know facts and details that it should have
known, because Newton's trial lawyer conducted no investigation. For
example, the jury that convicted Newton did not know that the police
appear to have recovered two guns, and that two weeks went by in
between the time the police obtained the results of the ballistics examination and the time they arrested Newton - facts indicating the gun
Newton placed in the abandoned house was not the murder weapon.
The jury did not know whether the nitrites on the skirt were from
fertilizer or gunpowder. The jury did not know that there was in fact a
trail of blood in the apartment, demonstrating the significance of the
lack of blood on Newton's body, clothing, or car. The jury did not
know that Newton could physically not have committed this crime,
because she would have had no more than twenty minutes to kill three
347 Id.
348 Id.

349 Id. The commentary to ABA Guideline 10.5 - Relationship with the Client explains the
importance of immediate communication with the client:
Immediate contact with the client is necessary not only to gain information needed to
secure evidence and crucial witnesses, but also to try to prevent uncounseled confessions
or admissions and to begin to establish a relationship of trust with the client... Establishing a relationship of trust with the client is essential both to overcome the
client's natural resistance to disclosing the often personal and painful facts necessary to
present an effective penalty phase defense, and to ensure that the client will listen to
counsel's advice on important matters such as whether to testify and the advisability of a
plea. Client contact must be ongoing, and include sufficient time spent at the prison to
develop a rapport between attorney and client. An occasional hurried interview with the
client will not reveal to counsel all the facts needed to prepare for trial, appeal, post
conviction review, or clemency. Even if counsel manages to ask the right questions, a
client will not - with good reason - trust a lawyer who visits only a few times before trial,
does not send or reply to correspondence in a timely manner, or refuses to take telephone
calls. It is also essential to develop a relationship of trust with the client's family or others
on whom the client relies for support and advice.
ABA Guidelines, supra note 244, at 1008-09 (citations omitted).
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people and then eliminate any physical evidence connecting her to the

crime. The jury did not know that a witness fixed the time of the
shooting at a time in which the State's own witness placed her elsewhere. The jury did not know that a neighbor spotted a truck in the
driveway of the victim's apartment at the time of the killing, the truck
being unordinary enough such that the neighbor noted the license
plate at the time and placed an anonymous call to the police the next
day. The jury did not know that the police did not pursue that lead.

The jury did not know that Newton was vulnerable to the [insurance]
saleswoman's pitch because of a tragedy that had struck her family
only months before. The jury knew none of these things. Had they,
Newton would surely have been acquitted, because no reasonable

juror could find Newton guilty in view of this massive doubt. Why did
notoriously
the jury learn none of these details? Because Newton's
350
incompetent attorney conducted no investigation.

Frances Newton was executed on September 14, 2005.351
As noted before, Texas did not appoint lawyers to represent indigent death row inmates in state habeas corpus proceedings until 1995
with the enactment of Article 11.071, a statute that reformed habeas
proceedings.35 2 Under the statute, the Texas Court of Criminal
Appeals was given the responsibility353 to appoint counsel. It did "less
350 Application for Postconviction Writ of Habeas Corpus and Motion for Stay of Execution, supra note 345, at 39-40. ABA Guideline 10.7 - Investigation - outlines the obligations of
counsel as follows:
A. Counsel at every stage have an obligation to conduct thorough and independent
investigations relating to the issues of both guilt and penalty. 1. The investigation
regarding guilt should be conducted regardless of any admission or statement by the
client concerning the facts of the alleged crime, or overwhelming evidence of guilt, or
any statement by the client that evidence bearing upon guilt is not be collected or
presented. 2. The investigation regarding penalty should be conducted regardless of
any statement by the client that evidence bearing upon penalty is not to be collected
or presented. B. 1. Counsel at every stage have an obligation to conduct a full examination of the defense provided to the client at al prior phases of the case. This obligation includes at minimum interviewing prior counsel and members of the defense
team and examining the files of prior counsel . 2. Counsel at every stage have an
obligation to satisfy themselves independently that the official record of the proceedings is complete and to supplement it as appropriate.
ABA Guidelines, supra note 244, at 1015.
351 See Executed Offenders, supra note 4.
352 Lethal Indifference, supra note 129, at 10.
353 At the time the statute read as follows: Unless an applicant elects to proceed pro se or is
represented by retained counsel, the court of criminal appeals shall, under rules and standards
adopted by the court, appoint competent counsel at the earliest practicable time after receipt of
the documents in Subsection (c).
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than a stellar job. '354 As a result, many of the attorneys appointed fell
considerably below the mandates of the statute which required counsel to "investigate expeditiously, before and after the appellate record
is filed in the court of criminal appeals, the factual and legal grounds
for the filing of an application for writ of habeas corpus."35
Texas's record is amply documented in Lethal Indifference - a

review of 251 state habeas petitions filed in the six-year period since
1995.356 The results of the study were appalling but not surprising:
Death row inmates today face a one-in-three chance of being executed
without having the case properly investigated by a competent attorney
and without having any claims of innocence or unfairness presented or
heard ...
The study reveals that many state habeas lawyers are unqualified, irresponsible, or overburdened and do little if any meaningful
work for the client.357

The introduction to the ABA Guidelines explains the demanding
task required of counsel during state collateral proceedings:
Counsel must be prepared to thoroughly reinvestigate the entire case
to ensure that the client was neither actually innocent nor convicted or
TEX. CODE CRIM. PROC. ANN. art.11.071 (2005).
354 Stephen B. Bright, Death In Texas, THE CHAMPION, July 1999, available at http://www.
schr.org/reports/docs/champion/. Bright's reference derives from Editorial, Death Penalty
Reforms Are Needed for the System To Be Fair, DALLAS MORNING NEWS, Dec. 20, 1998, at 21. In
the Champion article, Bright goes on to say:
The court's lack of concern about the qualifications of the lawyers it appoints was apparent from the outset when the court, in suddenly conscripting 48 attorneys to handle cases,
appointed a longtime federal prosecutor to represent one of the condemned. The court
was not even aware that he lawyer was an Assistant U.S. Attorney, and thus could not
represent a death-sentenced inmate. Equally disturbing was the court's assignment of 14
post-conviction cases to two of its former law clerks, who were initially paid $265,000,
which was 13 percent of the first $1.9 million paid to lawyers by the court. The two former
clerks had no experience in representing people in such proceedings. Even the most
experienced lawyers could not take on so many clients and provide adequate
representation.
Id. In 1999, the Texas legislature shifted responsibility for appointing state habeas counsel to the
trial courts, but the Court of Criminal Appeals was still charged with the task of maintaining a
list of attorneys who are "approved" for capital habeas appointments. Lethal Indifference, supra
note 129, at 13.
355 TEX. CODE CRIM. PROC. ANN. art. 11.071 (3)(a) (2005).
356 Lethal Indifference, supra note 129. Texas Defender Service's study is a review of all
the state habeas petitions filed since 1995 when the Texas Legislature created and codified the
current habeas process in Art. 11.071. See id. Of the 263 applications filed during the six-year
period of the study, 251 were available for review. Id. at x.
357 Id. at x-xi.
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sentenced to in violation of either state or federal law. This means that
counsel must obtain and read the entire record of the trial, including
all transcripts and motions, as well as proceedings (such as bench conferences) that may have been recorded but not transcribed. In many
cases, the record is voluminous, often amounting to many thousands
of pages. Counsel must also inspect the evidence and obtain the files
of trial and appellate counsel, again scrutinizing them for what is missing as well as what is present.
Like trial counsel, counsel handling state collateral proceedings must
undertake a thorough investigation into the facts surrounding all
phases of the case. It is counsel's obligation to make an independent
examination of all of the available evidence - both that which the jury
heard and that which it did not - to determine whether the decisionmaker at trial made a fully informed resolution of the issues of
both guilt and punishment.358
Lethal Indifference paints a very different picture for Texas death
row inmates. It depicts a shamefully low quality of representation
that falls considerably below the ABA Guidelines. Although it
acknowledges that not every Article 11.071 application reviewed was
deficient,3" 9 far too many were not, as the following excerpts painfully
demonstrate.
An alarmingly large proportion of the habeas applications, however were perfunctory. Many of the appointed attorneys appear to
have done little or no work at all, instead plagiarizing claims and
arguments from previous appeals only to file them in the same
court that had already rejected them. Despite the statutory and
ethical requirements of an expeditious investigation, in only 30
cases (12 percent) that we reviewed did the appointed counsel file
a motion for discovery, the process by which attorneys can invoke
the power of the court to compel others to turn over requested

information that may prove helpful in presenting appropriate

358 ABA Guidelines, supra note 244, at 932-33. See also ABA Guideline 10.14 - Duties of
Post Conviction Counsel, ABA Guidelines, supra note 244 at 1079.
359 Lethal Indifference, supra note 129, at 13. The study acknowledged that some of the
applications reviewed were "thorough, and well-supplemented by volumes of exhibits, and
reflect the meticulous investigation envisioned by the drafters of Article 11.071. Id.
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habeas corpus claims. If counsel does not request discovery in state
360
habeas, it is not available in later federal habeas proceedings.
" Of the 251 habeas applications reviewed, 76 (30 percent) were
30 pages or less. Of those, 37 applications (15 percent) were 15
pages or less. Twenty-two applications (9 percent) were 10
pages or less- quite a feat, because the procedural requirements for habeas petitions usually consume five pages alone. It
is no surprise that many of the shortest petitions contained
only record-based, direct-appeal-type claims presenting nothing for review, thereby forfeiting future review by the federal
361

court.
"

Despite the crucial importance of a thorough investigation of
the case, in 97 cases (39 percent), no extra-record materials
reflecting that investigation were filed with the trial court.
Even a quick glance at the materials accompanying most petitions indicates that appointed counsel failed to conduct the
investigation required by statute. In 39 percent of cases we
reviewed, the inmates' right to post-conviction review effectively ended when the petition was filed. In each, there was
absolutely nothing for the courts to consider. These petitions
362
were habeas applications in name only.

B.

The Fallacy of Scientific Evidence Debacle

1.

The Role of Forensic Science in Criminal Law

The Texas Crime Lab

As applied to criminal law, forensic science is the use of science in
the investigation of crime by the police and the courts as evidence in
resolving an issue in any subsequent trial.363 In criminal cases, forensic
scientists search for physical traces which might be useful for estab360 Id. at 13-14.

361 Id. at 14. The study describes the application filed on behalf of Carlos Granados, which
was a mere two-pages long, and goes on to explain that two years earlier, the same attorney had
filed a four-page writ in the case of Ramiro Ibarra. In both the Court denied relief. Id at 14.
362 Id. at 10.
363 BRIAN CADDY, ET AL., CRIME SCENE TO COURT: THE ESSENTIALS OF FORENSIC SCI-

1, (PC White ed., RSC Publishing 2004) (2d. ed. 2004). The distinction in criminal law is
important because "the discipline of forensic science has three facets: the scientific aspect, the
criminal justice aspect, and the legal aspect." See Katherine B. Killoran, Forensic Science: A
Research Guide, John Jay College of Criminal Justice, available at http://www.lib.jjay.cuny.edu/
old/forscigu.htm (1994).
ENCE
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36 4
lishing an association between a suspect to a crime scene or victim.
Such traces commonly include hairs, blood and other body fluids, textile fibers from clothing, impressions made from footwear or tires,
flammable substances, and other materials such as paint and glass.365
Often, forensic scientists will join in the initial search for evidence,
which may involve a visit to the crime scene to analyze the possible
sequence of events or indicators as to who the perpetrator might be.36 6
Some forensic scientists analyze specimens from people suspected for
abuse of substances. 367 Other scientists specialize in firearms, explosives, or documents whose authenticity is questioned.36 8
Forensic science is an integral part of the criminal justice system,
and forensic laboratories - analysts, examiners, managers, and supervisors - play a pivotal role in the search for truth. 369 The Guidelines
for Forensic Laboratory Management Practices of the American Society of Crime Laboratory Directors describes their role best:

We are the holders of a public trust because a portion of the vital
affairs of other people has been placed into our hands by virtue of the
role of or laboratories in the criminal justice system. The typical users
of forensic laboratory services are not in a position to judge the quality of our work product or management for themselves. They must
the
rely on the expertise of individual professional practitioners and
370
whole.
a
as
profession
the
by
maintained
practice
of
standard
2.

The "Dark Side" of Forensic Science

A recent Gallup poll indicated that support for the death penalty
is slowly declining nationwide, with only 74 percent in support, compared to 80 percent in 1994, but the same poll also indicated that
364 The Forensic Sci. Soc'y., A Career In Forensic Science: What is Forensic Science?, http:/
/www.forensic-science-society.org.uk/information/careers.html (last visited Mar. 26, 2006).
365 Id.
366 Id.
367 Id.
368 Id.

369 The American Academy of Forensic Sciences (AAFS) is the professional body that
oversees the forensic science field. "There are currently nine recognized divisions of the AAFS:
criminalistics, pathology, toxicology, psychiatry, odontology, physical anthropology, questioned
documents, engineering, jurisprudence, and general." See Killoran, supra note 368.
370 American Society of Crime Laboratory Directors, Guidelines for Forensic Laboratory
Management Practices, http://www.ascld.org/labmgtguide.pdf (last revised 1994).
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fewer individuals, 59 percent versus 73 percent in 2003, believe that an
innocent person has been executed.37 1
Some attribute the national trend toward more trust that the system is not convicting innocent persons to what has been dubbed "The
CSI Effect," named after the popular television series and its spin-offs
and competitors, such as "Crossing Jordan." The argument is that
these shows are giving potential juries the impression that forensic science is infallible and will always provide clear and convincing evidence of guilt or innocence.3 72 Not everyone supports this theory;
some argue that there is no evidence supporting greater, or lesser,
convictions based on this effect. 373 Nevertheless, in Galveston, Texas,
Robert Durst was recently acquitted on a theory that he was acting
out of self defense and the prosecution could not produce a head from
the victim's body to confirm or deny this assertion. Some observers
374
have blamed the "CSI Effect for the unusual verdict of acquittal.
But, "[s]cience is premised on objectivity, methodology, and
meticulousness. 3 75 Regardless of the validity of the "CSI effect"
argument, it is unquestionable that juries are bound to unduly rely on
the testimony of "scientists" explaining and interpreting the value of
forensic evidence in any given case. After all, they are the scientific
experts, and science is presumably infallible. The theory, as eloquently
explained by Craig Cooley, is that "employing evidence derived from
scientific investigations would enhance the fact-finding process. "376
From a theoretical perspective, the "enhanced reliability hypothesis is
entirely valid,

377

but, given the endemic flaws in forensic science, its

practical application may prove otherwise. Cooley argues that reliance
on the hypothesis is buttressed by three assumptions: 1) forensic practitioners routinely perform not only methodical investigations, but
371 Death Penalty Information Center, Public Opinion: Gallup Polls Reports Lowest Death
Penalty Support in 27 Years, http://www.deathpenaltyinfo.org/article.php?did=1725 (last visited
Mar. 26, 2006).
372 Kit Roane and Dan Morrison, The CSI Effect, U.S. NEWS AND WORLD REPORT (Apr.

25, 2005), available at http://www.usnews.com/usnews/culture/articles/O50425/25csi.htm.
373 Simon Cole and Rachel Dioso, Law and the Lab; Do TV shows really effect how juries
vote?, WALL STREET JOURNAL, May 13, 2005, at W13.

374 Richard Willing, 'CSI effect' has juries wanting more evidence, USA TODAY, Aug. 5,
2004, at Al.
375 Craig M. Cooley, Reforming the Forensic Science Community to Avert the Ultimate
Injustice, 15 STANFORD L. & POL'Y REV. 381, 390 (2004).
376 Id.
377 Id.
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also 2) scientific investigations, and 3) those performing such investi378
gations are meticulous scientists.
The reality of the "enhanced reliability hypothesis" is well- illustrated by the Texas crime lab debacle, which shows the "dark side" of
forensic science.3 79 When the evidence is mishandled, misrepresented,
and fabricated; when misconduct is widespread, and when shoddy
practices abound, both effectiveness and fairness are severely compromised. As a result, public trust in the integrity of forensic work

erodes, and more importantly, wrongful convictions occur.
3.

The Provision of Forensic Services in Texas

In Texas, the Department of Public Safety provides forensic ser-

vices from 13 laboratories it operates throughout the state.380 In addi-

tion, metropolitan areas such as Houston, Austin, Fort Worth, and
others operate their own crime labs at either the city or county

level.38 1 Law enforcement agencies may either do the analysis themselves or send evidence to private labs for analysis.382 Capabilities of
the lab may vary with some performing only some tests, and others
operating as full service forensic labs.383
378 Id.

379 Id. at 388. "The point is that the American public, if not the world is being perpetually
inundated with distorted perceptions of forensic science's capabilities. What the forensic science
community and Hollywood refuse to inform their consumers and viewers is that while forensic
science can effortlessly identify serial offenders it can just as easily inculpate a wholly innocent
person. In shot, all we typically see is the bright side of forensic science; rarely, if ever, are we
made witness to its dark side. Id.
380 House Research Organization, Texas House of Representatives, SHOULD TEXAS Do
MORE To REGULATE CRIME LABS?, Focus Report, Dec. 20, 2004, 2. The thirteen DPS labs are

located in Abilene, Amarillo, Austin, Corpus Christi, El Paso, Garland, Houston, Laredo, Lubbock, McAllen, Midland, Tyler, and Waco. Not all of these labs operate as full service forensic
lab. For example, the Austin lab performs all services, while the Abilene lab performs only two
laboratory services. Id. The 78th Texas Legislature appropriated $9.7 million annually for fiscal
2004-05 to DPS for its crime labs, which are accredited by the American Society of Crime Laboratory Directors - Laboratory Accreditation Board - a national organization. Id.
381 Id. County labs include those run by Tarrant, Bexar, Harris, Jefferson, and Brazoria
counties, and Dallas County operates a lab called the Southwest Institute of Forensic Sciences.
Id. at 2.
382 Id. at 2.
383 Id. at 3. Not all of these labs operate as full service forensic lab. For example, the
Austin lab performs all services, while the Abilene lab performs only two laboratory services.
Id. The 78th Texas Legislature appropriated $9.7 million annually for fiscal 2004-05 to DPS for
its crime labs, which are accredited by the American Society of Crime Laboratory Directors Laboratory Accreditation Board - a national organization. Id. at 2.
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In 2002, The Houston crime lab located in Harris County, Texas
(the county with the dubious distinction of sending the most people to
death row) 3 became the focus of scrutiny and rampant criticism
when numerous problems, based largely on forensic analyses, were
investigated and widely publicized.
4.

Problems at the Houston Crime Lab Josiah Sutton

The Exoneration of

On March 15, 2003, Josiah Sutton was released from prison after
serving more than four years on a rape conviction that relied on
flawed DNA evidence.385 Sutton, a former high school football captain, was sixteen at the time he was charged in the October 1998 rape
of a Houston woman who had been taken at gunpoint by two attackers from her Houston apartment complex. 38 6 Sutton was arrested five
days after the rape when the victim identified him and a friend walking down the street as the attackers, because she said they were wearing similar hats.3 87 Both boys provided blood and saliva samples for
DNA comparison to the Houston Police Department ("HPD") crime
lab which found that Sutton may have been an attacker but excluded
his friend. 38 Despite the victim's identification of both boys, prosecutors proceeded only against Sutton because of the DNA evidence,
which became a crucial factor in the case.38 9 Sutton was convicted and
sentenced to twenty-five years in jail after Christi Y. Kim, 390 an analyst
from the crime lab of the Houston Police Department, testified that
DNA evidence found at the rape scene was an exact match for
Sutton.391
At 21, Sutton was released and subsequently exonerated when
new tests conducted from the rape sample, found DNA from two
384 As of August 26, 2005, Harris County had sent 280 offenders to death row. See Tex.
Dept. of Criminal Justice, County of Conviction for Offenders on Death Row, http://www.
tdcj.state.tx.us/stat/countyconviction.htm. (last visited Sept. 11, 2005).
385 Roma Khanna and Steve McVicker, Sutton Freed Because of Faulty DNA Evidence in
Rape Case, THE HOUSTON CHRONICLE, Mar. 15, 2003.
386 Id.
387 Id.
388 Id.
389 Id.

390 Roma Khanna, Tests Find HPD's Lab Data Wrong Once Again (Feb. 15, 2005), available at http://www.chron.com/cs/CDA/ssistory.mpl/special/crimelab/3042171.
391 Khanna & McVicker, supra note 390.
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men, neither of which matched Sutton. 92 Sutton's case was reviewed
because of multiple questions about the quality of work of the HPD
crime lab. Forensic scientists who reviewed the handling of the evidence in the Sutton case stated that it represents some of the worst
problems with the crime lab, including inaccurate analysis of evidence
and misleading testimony about its findings.3 93 "In addition to false
conclusions and misleading testimony, the police lab's work on the
Sutton case was shoddy. Examiners consumed all four vaginal swabs
in the rape kit, limiting the possibility of retesting to one vaginal
smear. Additionally, the lab required three attempts to establish a
'standard type' for the victim's DNA profile."3 94 In May 2004, Sutton
was pardoned by Texas Governor Rick Perry.3 95
5. Houston's Crime Lab Scrutinized in the Media 2002 Audit

The December

Sutton's case was one of several criminal cases that came into the
limelight in November 2002 when the Houston Police Department's
Crime Lab was scrutinized by Houston's Channel 11.396 The news
report, with clear implications of shoddy and incompetent work by the
crime lab, questioned whether the innocent were going to jail, and the
guilty were being set free.397 As a result, in December 2002, the
department requested an independent audit of the crime lab's DNA's
section, which was conducted by the Texas Department of Public
Safety crime lab and the Tarrant County Medical Examiners Office.3 98

The December 2002 audit documented "shoddy science, poorly
trained workers, and substandard facilities,"39' 9 and cited to the following specific widespread problems:
m lab personnel lacked necessary training and experience;
392

Id.

393 Id.
394 id.

395 Dworaczyk, infra note 405, at 6.
396 Mike Glenn, Auditors Find Problems with HPD's Crime Lab, THE HOUSTON CHRONI-

CLE, Jan. 23, 2003, at A19.
397 Id.
398 Glenn, supra note 401. See HPD Statement on Missing Evidence, infra note 409.
399 Steve McVicker and Roma Khanna, Early Critic Named Director of Houston's Crime
Lab, THE HOUSTON CHRONICLE (Oct. 9, 2003), available at http:// www.chron.com/CDA/

archives/archive.mpl?id=2003_3697191.
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the lab was not designed to provide adequate security and mini400
mize contamination;
40 1
a leaking roof might have contaminated evidence;
the lab failed to properly calibrate equipment and instruments
4
used in DNA testing; 02
analyst might have exaggerated statistics in some instances; and
trial testimony over several years had been based on questionable
lab results.40 3

As a result of the audit, the Internal Affairs Division investigated
several crime lab cases for both criminal and administrative violations, 4 4 and HPD's DNA division was immediately closed. 405 After
closing the DNA division of the crime lab, the Harris County District
Attorney's Office reviewed 1,350 cases that involved DNA evidence
analyzed by HPD's crime lab and earmarked 400 of those cases for

400 Kellie Dworaczyk, Should Texas do More to Regulate Crime Labs? Focus Report,
House Research Organization, Texas House of Representatives. Dec. 20, 2004, Number 79-2 at
2, available at http://www.capitol.state.tx.us/hrofr/focus/crime-lab79-2.pdf.
401 Id.
402 Id.
403 Id.
404 Frequently Asked Questions About the HPD Crime Lab and Project 280, City of Houston, available at http://www.houstontx.gov/police/crimelab faq.htm (last visited Apr. 2, 2006).
One of the cases investigated by the Internal Affairs Division (IAD) was that of Jose Nieto,
which it reviewed for both criminal and administrative violations. While IAD did not identify
any criminal violations, it discovered numerous administrative ones:
Specifically, as part of the Nieto investigation, it was found that James Bolding, former
DNA Section Supervisor, had inappropriately documented other property, not related to
the Nieto case, which had been tagged in the Property Room. This eventually led to the
opening of an inquiry by the Internal Affairs Division (IAD). The inquiry found that too
much property was accumulating in the Crime Lab. To alleviate this condition, well-established procedures were violated shortcuts were taken by lab personnel when completing
the documents necessary to properly tag evidence into the Property Room. Because of
these administrative violations, the inquiry became an official IAD investigation.
Computerized records were scrutinized regarding Mr. Bolding's Property Room submissions. Investigators discovered that Mr. Bolding was responsible for improperly documenting approximately 900 evidence submissions. Of these submissions, some of the
evidence was found in large boxes stored in the Property Room.
See HPD Statement on Missing Evidence, From 11 News Staff Reports on file with author.
405 Dworaczyk, supra note 405, at 2.
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retesting, in most instances by private labs.4 °6 Sutton's case was
among the 400 cases retested by investigators.4 7
6.

Other Injustices Unveiled: Chronicle of Widespread Ineptitude
and Abuse by Forensic "Scientists"

Christi Kim, the HPD analyst in the Sutton case, also processed
the DNA tests that implicated a Houston man, Robert Lee Wallace, in
a 1997 murder case.40 8 Subsequent tests conducted by an independent
lab found that the tests were inaccurate and the analysis altogether
wrong.40 9 Wallace pleaded guilty to avoid prosecution on a capital
murder charge and was serving a 60-year sentence for the murder of
Bernard Pivonka, a Houston mechanic. During the investigation, in
search of DNA evidence, Kim analyzed camouflage pants and two
shirts belonging to Wallace. She identified on these samples of clothing a mixture of blood that she reported came from Pivonka and an
unidentified person. 410 According to HPD's lab reports, at the time,
she did not have a sample of Wallace's DNA to compare the evidence. 411 The new tests, conducted by an independent lab retesting
HPD's DNA work, found the mixture contained Wallace's own blood
412
and none from the victim.
In June 2003, in a reorganization that led to the suspension of at
least seven crime lab employees and the retirement of two top officials
facing termination, 413 HPD suspended Kim along with another ana406 Id. at 3.

As of December 2004, retesting in 294 of the cases confirmed the original test. In the
remaining cases, with one exception, either retesting did not confirm the original test,
additional testing is being performed, there are problems with the original statistical analysis, or the retesting is pending.
Id.at 6.
407 Khanna & McVicker, supra note 390.
408 Id.
409 Id.
410

Id.

411 Id.
412 Id.
413 Roma Khanna and Steve McVicker, Police Chief Shakes Up Crime Lab: 2 Officials
Quit, Others Disciplined, THE HOUSTON CHRONICLE (June 13, 2003) available at http://www.

chron.com/CDA/archives/archive.mpl?id=2003_3663052. The two top officials who retired after
learning that they had been recommended for termination were Assistant Chief Milton C. Simmons, who oversaw the crime lab, and James Bolding, director of the DNA division. Seven
others who retired and/or were disciplined were the crime lab's former director, the head of the
firearms division, and five examiners who analyzed the evidence. Id.

2006]

TINKERING WITH THE MACHINERY OF DEATH IN TEXAS

247

lyst, Joseph H. Chu, for 14 days.414 The suspension letters listed mistakes that included "misrepresenting the statistical strength of DNA
matches, failing to analyze all available evidence in a capital murder
'
case and compiling sloppy paperwork."4 15
Norah Rudin, a forensic
scientist and defense expert from California who reviewed HPD's
work said "[i]t sounds to me like they chose to ignore certain results
that might have been inconvenient. They basically just used the results
that supported a hypothesis they had instead of looking at the [test]
416
results and then arriving at a conclusion.
HPD's letter to Chu highlighted mistakes uncovered during an
internal investigation which included the mishandling of evidence
integral to six convictions.4 17
414 Roma Khanna & Steve McVicker, 2 HPD Crime Examiners' Major Errors Enumerated,
THE HOUSTON CHRONICLE (June 14, 2003), available at http://www.chron.com/CDA/archives/

archive.mpl?id=2003_3663311.
415 Id. The suspension letter cited Kim for the following mistakes:
Kim didn't document how she separated the DNA profiles in a mixture from a sexual
assault for which Jaime Garcia was charged. Garcia was eventually acquitted of his crime
after his attorney, Hennessy, discovered an HPD analyst reported finding semen inside
the victim when in fact there was none.
Kim found that there were two male profiles on a vaginal swab from a rape, when in fact
there was only one. Cheray Jones is serving a three-year prison sentence for that crime.
Kim also found the victim may have contributed to a DNA sample from Jones's shorts,
but HPD states that she could not.
Id.
416 Id.

417 Id. Blood and hair found at a 1994 murder scene, which Chu analyzed, led to the trial
and capital murder conviction of Jorge Villanueva, aka George Rios. HPD found that while
bloodstains were reported in four different types of shoes, Chu failed to analyze all the evidence
and tested only one. Id. In addition, HPD found that Chu reported only the statistics about the
DNA evidence for Villanueva's ethnic group - Hispanic.
Reporting statistics only for the race of the suspect can mislead jurors about the strength
of the evidence, experts said. For example, DNA tests may find that a sample is consistent
with only 1 in 100,000 Hispanics, but it may also be consistent with 1 in 30 blacks. To
report statistics only for "Hispanics" has absolutely nothing to do with the origin of the
evidence of how many people in the Houston metropolitan area could have deposited the
evidence," said Elizabeth Johnson, the defense expert in the case. Johnson is a former
DNA analyst for the Harris County Medical Examiner's Office and an outspoken critic of
the HPD crime lab HPD also cited Chu for errors in the case of Patrick Palacios, who was
convicted of the capital murder of 65 year-old Bertha Molano, an invalid found dead in
her northeast Houston home. A private lab reviewing HPD's work found that a DNA
sample that Chu identified as a mixture of profiles was in fact from a single source,
Palacios himself, according to HPD's letter to Chu. Kim who worked on this case, too,
was also cited for this mistake. The private lab, Identigene, also found Chu reported that
fingernail scrappings from the victim "only" could have matched Palacios, an improper
assessment of DNA profiles, which are supported to be reported as statistical probabilities. HPD also cited the following mistakes: Kim didn't document how she separated the
DNA profiles in a mixture from a sexual assault for which Jaime Garcia was charged.
Garcia was eventually acquitted of the crime after his attorney, Hennessy, discovered an
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In September 2003, the Houston Chronicle reviewed the personnel files of the HPD analysts who worked in the DNA division, and
found that, based on national standards, none of the analysts were
qualified by education or training to do their jobs.4 18 Only one of the
analysts had completed all the requisite college courses including statistics, genetics, biochemistry, and molecular biology, as mandated by
the DNA Advisory Board Quality Assurance Standards.4 19 None of
the 11 employees had sufficient formal training to meet those standards.42 ° More importantly, the analysts were not tested on a regular
basis under an informal and undocumented peer-mentoring program

to ensure they had mastered the requisite skills.42 ' The Chronicle's
examination of school transcripts, training, and discipline records in
the files of six senior employees in the division revealed multiple educational and training deficiencies.4 22
HPD analyst reported finding semen inside the victim when in fact there was none. Kim
found that there were two male profiles on a vaginal swab from a rape, when in fact there
was only one. Cheray Jones is serving a three year prison sentence for that crime. Kim
also found the victim may have contributed to a DNA sample from Jones' shorts, but
HPD states that she could not.
Id.
418 Lise Olsen & Roma Khanna, DNA Lab Analysts Unqualified: Review Finds Education,
Training Lakcing, THE HOUSTON CHRONICLE (Sept. 7, 2003), available at http://www.chron.com

CDA/archives/archive.mpl?id=20033687562. For the past 10 years, HPD's DNA lab has hired
employees with degrees for less than $30,000. For example, during this period, the DNA lab
hired two analysts who were paid a starting salary of $30,500 and $31,500 respectively. One of
them had a master's degree. Because of these wages, the lab is unable to attract individuals with
strong educational backgrounds and work ethics. As a result, jobs are sometimes given to graduates with other degrees such as chemistry and zoology. One worker, with a zoology degree,
cleaned the elephant's cages at the city zoo, prior to becoming a crime lab analyst. Id.
419 Id.
420 Olsen & Khanna, supra note 423. Subsequent to this, Texas passed a law which came
into effect in 2004 requiring all labs to meet certain specific standards. See infra notes 539-540
and accompanying text.
421 Id.

422 Olsen & Khanna, supra note 423.
Bolding, the DNA lab founder, has bachelor's and master's degrees in biology from Texas
Southern University but was academically dismissed from the University of Texas Ph.D.
program. Independent auditors from the Department of Public Safety and Tarrant
County found in 2002 that Bolding was not qualified to be supervisor, nor could he be
accredited as a DNA analyst because he has not taken statistics. Bolding declined to talk
about his dismissal from UT but said he had taken a statistics seminar through a forensic
science group that he thought covered the requirement.
Baldev Sharma, former DNA section supervisor and current head of quality control, has
master's and Ph.D - equivalent degrees in chemistry. Though his college transcripts are
not in city files, and internal HPD memo said he failed proficiency tests and therefore did
not qualify for his position as quality-control supervisor.
He was suspended for five days in 1997 for mismanagement of the DNA section, but
earned a promotion to quality control and was put in charge of getting the lab accredited.
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Other Crime Lab Problems: Serology, Ballistics, and Toxicology

While the main scandal with the HPD lab focused on the DNA
division, other problems have been found in the serology, ballistics,
and toxicology divisions. Errors committed by the serology division of
HPD played a major role in George Rodriguez's case. Rodriguez,
who served 17 years of his 60-year sentence for the 1987 abduction
and rape of a 14-year old girl, was released on personal recognizance
in October of 2004, after retests exposed errors in HPD's serology
division.4 23
The initial investigation suggested that two other men, including
IsidroYanez, committed the abduction and rape.42 4 However, at trial,
an HPD crime lab supervisor stated that blood tests excluded Yanez
as a suspect, 425 and linked Rodriguez to pubic hair found in the victim's panties. Using new technology, recent DNA tests have shown
that the hair came from Yanez. 426 After receiving the results, Chuck
Mary Childs-Henry has bachelor's and master's degrees in biology but never took statistics or genetics, according to transcripts in her file. She has never been disciplined, but her
failure to do a timely analysis of a DNA sample in 1996 was part of a chain of lab errors
that allowed an innocent man to be held in jail for nine months, according to depositions
and an internal memo. Two lawsuits were filed in connection with that incident, which
prompted the city to audit the lab.
Childs-Henry once testified that she was certified by the Association of Forensic DNA
analysts and Administrators, which does not certify chemists. She also said in a deposition
that she had a master's degree in molecular biology, instead of biology.
Joseph Chu has a bachelor's in botany and a master's in chemistry and is the only DNA
analyst who has taken all the required college courses. He was suspended in June for 14
days after several errors were found in four separate cases, including a capital murder
case. Those errors included incorrect statistics presented in court, mix-ups of evidence
and a lack of documentation. Chu once falsely stated in a deposition that his degree was
in molecular biology.
Sheila Dixon Tarver, a serologist with a master's degree in chemistry whose job is to
prepare biological samples for DNA testing, was cited in her 2003 performance review for
making errors. . .Tarver has never been disciplined, though supervisors eventually
arranged for her transfer to another division of the crime lab.
Kim, a long term DNA analyst first hired as criminalist in 1989, has a bachelor's degree in
chemistry from the University of Houston but has not taken any statistics, according to
the transcript in her file. She was suspended for 14 days in June after numerous lab errors
were exposed in four cases. But she has not been disciplined for errors that led to Sutton's
conviction.
Id.
423 Roma Khanna, Man Convicted of Rape on Faulty DNA Evidence Set Free, THE HousTON CHRONICLE (Oct. 8, 2004), available at http://www.chron.com/disp/story.mpl/special/crime-

lab/2837075.html.
424 Id. A man confessed of his role in the abduction and rape of a 14-year-old girl, and told
police that Isidro Yanez was the other attacker. Isidro Yanez was never prosecuted.
425 Id.
426 Id.
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Rosenthal, the Harris County District Attorney, stated that the trial
testimony was "scientifically unfounded and inaccurate. 42 7 On
August 31, 2005, the Texas Court of Criminal Appeals ordered that
Rodriguez be given a new trial, but Rosenthal indicated that given the
lack of evidence and the victim's reluctance to testify, he would not
retry the case.428
In August 2003, The National Forensic Science Technology
Center, an organization hired by the city to assess the crime lab and
aid in its efforts to gain accreditation, issued a report outlining the
crime lab's shortcomings.42 9 The report, which included a "road map
leading to accreditation from the American Society of Crime Laboratory Directors,1 43 ° addressed each of the crime lab's divisions making
numerous recommendations regarding the increase of training budget
and quality control personnel. 431 The report, however, made few recommendations regarding the ballistics unit, despite widespread criticism of not only its work but of the techniques of one of its examiners,
Robert Baldwin.43 2 In at least two capital murder cases, Baldwin's testimony was instrumental in the death verdicts obtained against Nanon
Williams and Johnny Bernal.43 3
Williams was convicted in 1992 for the shooting death of Adonious Collier during a drug deal in Houston's Hermann Park. 434 Williams conceded that he was at the park at midnight for that purpose,
and that he shot a .25-caliber gun at one of the men during the transaction, but he always maintained that he did not fire the bullet into
Collier's head.4 35 Williams and six others drove into Hermann Park to
negotiate the deal.436 Williams's friend, Vaal Guevara, was negotiating
with Collier and his friend, E. Rasul, when gunfire broke out. 43 7 WilId.
428 Id. The victim had identified Rodriguez during the 1987 trial.
429 Roma Khanna & Steve McVicker, Report Outlines Steps to Validate Crime Lab, THE
427

HOUSTON CHRONICLE (Aug. 7, 2003), available at http://www.chron.com/cs/CDA/ssistory.mpl/

special/crimelab/2035462.
430 Id.
431 Id.
432 Id.

433 Roma Khanna, Cases Cast Doubt on Ballistics Work at HPD, THE HOUSTON CHRONI-

CLE (Mar. 23, 2005), available at http://www.chron.com/CDA/archives/archive.mpl?id=20033637669.
434 Id.
435 Id.
436 Id.
437 Id.
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liams pulled out a .25-caliber semiautomatic pistol, and Guevara a .22
Magnum Derringer. 38 At least four shots were fired; Rasul was hit in
the foot and face, and Collier was hit twice.439 Collier died on the spot,
and an autopsy revealed he had been shot twice in the head, first with
a handgun and then with a shotgun. Only the handgun was relevant to
ballistics evidence." Williams and Guevara, who was picked up with
his Derringer, were arrested. Although there were conflicting stories
about the night of the crime, the ballistics evidence seemed
indisputable." 1
Baldwin, the firearms examiner for HPD, testified that the bullet
recovered from Collier's head was a .25-caliber." 2 He stated that the
bullet could not have come from Guevara's .22 caliber Derringer, and
told the jury that the two bullets were easily distinguishable. .44 He
stated that the bullet from Collier's head matched the one from
Both Williams's attorney, a former
Rasul's foot - also a .25 caliber.'
Harris County prosecutor who had worked with Baldwin, as well as
the prosecutor, never questioned Baldwin's findings. William's attorney stated that she assumed that Baldwin would have test-fired the
only weapon recovered - Guevara's Derringer." 5 In closing arguments, the prosecutor told the jury that "[aill we have to do is prove
[Williams] killed Adonious Collier with a firearm. A .25 caliber semiautomatic pistol is a firearm... .Robert Baldwin, uncontradicted, told
you ... absolutely, positively certain that they couldn't be fired out of
446
the Derringer."
Williams was sentenced to death on the strength of Baldwin's testimony. 447 Six years later, Williams's appellate lawyer discovered that
Baldwin had never fired Guevara's Derringer and requested testing
on the gun for comparison with the bullet recovered from Collier. 448
Before turning the .22-caliber over to the defense expert, Baldwin
shot the gun to perform his own analysis and discovered he had been
438

Id.

439 Id.
440 Id.
441 Id.
442 Id.
443 Id.
444 Id.
445 Id.
446 Id.
447 Id.
448 Id.
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wrong. "It is my opinion that the fired jacket bullet [from Collier's
head] was fired in the bottom barrel of the .22 Magnum Davis Derringer," Baldwin wrote in a report dated January 15, 1998."
The defense expert confirmed Baldwin's new findings and stated
that it was an error that should have been caught given the differences
between the .25-caliber found in Rasul's foot, and the .22 caliber
found in Collier's head.4 5 ° Two of the jurors that served on the panel
that sentenced Williams to death, said they would have changed their
verdict had they known the truth about the bullets. "That information
would have raised a reasonable doubt that Nanon Williams was guilty
of capital murder, 4 51 one wrote in an affidavit. "Consequently, I
452
would have acquitted.
Baldwin's testimony also helped convict Johnny Bernal for a 1994
shooting outside a north Houston icehouse. 453 Baldwin shot the gun
25 times and used a solvent on the barrel before he got a match.4 54 In
truth, however, the actual murder weapon had never been tested.45 5
In this second case, on the night of August 18, 1994, Bernal was
riding around north Houston with his friends, sitting in the passenger's
seat looking for girls and sniffing paint.45 6 They pulled into an icehouse parking lot around 12:15 a.m., where a group of four where
talking.4 57 Someone in Bernal's car pointed a gun out the passenger
window and demanded money.4 58 The group scattered and four shots
were fired. 459 Lee Dilley, a 19-year-old, was fatally struck. 4 6° Bernal
and his friends sped off, and at the end of the night, Bernal went home
with a .357 Smith & Wesson revolver and 11 .38 caliber Special
hollow-tip lead bullets.4 6 a
449 Id.

Id.
Id.
452 Id. In December 2000, the new ballistics evidence won Williams an evidentiary hearing
and District Court Judge Joan Campbell recommended a new trial. However, the Texas Court of
Criminal Appeals rejected her advice.
453 Id.
454 Id.
455 Id.
456 Id.
450
451

457 Id.
458

Id.

459 Id.
460
461

Id.
Id.
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At trial, the police testified that Bernal had the gun all night and
shot Dilley.4 62 However, Bernal claimed that he found the gun, which
belonged to 14-year old Juan Reynoso, and took it home because he
lived near Reynoso and planned to return it.463 As a result, 12 days
later he had both the gun and bullets when police came to serve an
arrest warrant. 464 Bernal maintained his innocence while assuming the
revolver he had was the one used in the shooting.4 65 His current lawyer now believes there was a second gun in the car possibly belonging
to Reynoso to which the bullets belong, and have as a result filed for
an appeal. 46
Even though money was allocated for the purpose, Bernal's
court-appointed trial attorney never hired an independent firearms
expert, and again the ballistics work of HPD's Baldwin played a critical role at trial.467 Without objection from Bernal's lawyer, Baldwin
testified that the .357 revolver matched the bullet that killed Dilley by
describing the methods he used to obtain that match.46 8
Although most ballistics tests require no more than three shots,
Baldwin testified that he shot the revolver 25 times before he found
one matching bullet. 46 9 Baldwin also testified that he shot all of the
bullets found in Bernal's drawer and then fired two of his own, without a match. 470 He further testified that he cleaned the barrel of the
gun with a solvent and shot an additional 12 bullets and finally
obtained a match. 471 From death row, Bernal expressed his frustration: "[The Houston Police Department] had someone shoot [my gun]
25 times, and my lawyer never even had someone shoot it once. 472
In closing arguments, the prosecutor stressed the importance of
the gun: "the third huge piece of corroboration that the defendant is
arrested with the murder weapon. 47 3 Conflicting eye-witness identification may have had an impact on Bernal's case, but unquestionably,
Id.
Id.
464 Id.
462
463

465
466
467
468
469
470
471

Id.
Id.

472

Id.

Id.
Id.
Id.
Id.
Id.

473 Id.
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the strength of Baldwin's testimony tipped the scales in favor of the
state.474
HPD's crime lab has been unable to escape public scrutiny since

the 2002 audit, and further investigations continue to unearth more
problems. In October 2003, HPD closed its toxicology lab, which tests

blood and urine for drugs and alcohol, after the division supervisor
failed a competency test.475 The toxicology division analyzes an estimated 15,000 controlled-substances cases a year, and the testing pro-

tocol is different than that for DNA because more volume is
needed.47 6 The main concern was that there would be insufficient evidence to conduct the requisite retesting to process the questionable
cases. One Assistant D.A. suggested that Harris County could face a
litigation "nightmare," worse than the fallout from the DNA debacle. 477 At the time, retests conducted on 128 cases found discrepancies

in 29 of the cases, including insufficient evidence for retesting and statistical inconsistencies.47 8 However, the division was later reopened.47 9

8.

Drylabbing: The "Most Egregious Form of Scientific
Misconduct"

On May 31, 2005, 4 80 a report was released which for the first time
appeared to cast serious doubts on HPD crime lab's largest division,
controlled substances, which tests substances suspected of being drugs
474 Id.
475 Steve McVicker & Roma Khanna, Legal Fallout From Evidence Retests Feared, THE
HOUSTON CHRONICLE (Dec. 26, 2003), available at http://www.chron.com/cs/CDA/ssistory.mpl/
special/crimelab/2321052. Pauline Louie, the division supervisor, who also calibrated machines to
test the breath of suspended drunker drivers was suspended from the department with pay pending an internal affairs investigation. Id. See also Associated Press, 2nd Houston Police Crime
Lab Section Shut, Oct. 29, 2003, available at http://www.chron.com/cs/CDA/ssistory.mpli/special.crimelab/2190476.
476 Steve McVicker & Roma Khanna, Drug-case Prosecutions to Resume, THE HOUSTON
CHRONICLE, July 4, 2003, available at http://www.chron.com/cs/CDA/ssistory.mpl/special/crimelab/1979751. For example, in July 2003, Harris County District Attorney, Chuck Rosenthal, said
he would not prosecute drug cases involving trace amounts of evidence unless they were analyzed by an accredited lab. At the time, the toxicology lab at HPD was unaccredited. These cases
- trace-drug cases, for which it is essentially impossible to preserve a portion of the evidence,
present a dilemma for the department. See Roma Khanna & Steve McVicker, 'Trace' Drug
Cases on Hold, THE HOUSTON CHRONICLE, July 3, 2003, available at http://www.chron.com/cs/
CDA/ssistory.mpl/special/crimelab/1978052.
477 McVicker & Khanna, supra note 480.
478 Id.
479 Dworaczyk, supra note 405, at 6.
480 See infra text accompanying notes 510-523.
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and performs 75 percent of HPD's forensic work. 481 Recent retesting
of evidence revealed that Houston's crime lab analysts had been
involved in "drylabbing" - the "concocting of results without conducting actual analysis. ' 48 2 This is among the most serious allegations
since the crime lab came under scrutiny over two years ago.48 3 "[li]t is
the most egregious form of scientific misconduct that can occur in a
forensic laboratory," Michael Bromwich, a former U.S. Department
484
official leading the investigation of HPD wrote in the report.
On June 13, 2005, Vipul H. Patel, the chemist accused of
fabricating forensic test results, resigned as drug analyst for the crime
lab.4 5 Patel and James E. Price, a former analyst, were both accused
of drylabbing in the report issued by the special investigator.4 86 The
report accused the analysts of falsifying two reports, each between
1998 and 2000. According to the report, lab supervisors discovered the
four instances of drylabbing before the evidence could be used in
criminal trials.48 7 However, the former Justice Department official
hired by HPD to probe its lab reported that his team had identified
7,660 cases processed by Patel since 1998. Both the Houston Chief of
Police and the District Attorney have agreed to review and retest
those cases.488

9.

Texas Rangers to the Rescue: Sifting Through 280 Boxes of Lost
Evidence

Other problems highlighted in the audit came to light in August
2004, when HPD released a statement concerning 280 boxes of evidence found by investigators that may be linked to 8,000 cases dating
481 Roma Khanna & Steve McVicker, Crime Lab Faked Results in 4 Cases, Probe Finds,
THE HOUSTON CHRONICLE, June 1, 2005, available at http://www.chron.com/cs/CDAssistory.

mpl/special/crimelab/3206160.
482 Id.
483 Id.
484 Id.
485 Steve McVicker & Roma Khanna, HPD Crime Lab Analyst Quits Amid Pressure,THE
HOUSTON CHRONICLE, June 14, 2005, available at http://www.civiliansdown.com/Add%20to%
20Site/Chron%20Art%20-%20HPD%20crime%201ab%20analyst%20quits%20amid%20pressure.htm.
486 Id.

487 Id. Price served a four-day suspension before resigning in 2001 as he was being considered for termination. Patel was suspended for three days after a highly critical employee evaluation in March 2000, but he remained an employee of the department. Id.
488 Id.
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from the late 1970's to the 1990's.489 Preliminary information indicated that the boxes submitted by various crime lab personnel were
mislabeled during resubmission to the Property Room from the crime
lab.49 ° The boxes, which were found in August 2003, sat unopened for
a year, even as the ongoing retesting of 379 DNA cases by Harris
County District Attorney's Office was delayed because of missing evidence in 20 cases.4 91 Presumably, investigators who were unaware of
their contents delayed examination of such based on the markings on
the boxes indicating that the evidence was pre-DNA material.49 2
they
Accordingly, and in the throes of the DNA crime lab debacle,
93
concentrated on DNA and other crime lab-related priorities.
In the meantime, in September 2004, the discovery of an additional 15 criminal cases, which apparently escaped the original list of
1300 given to the District Attorney's Office for review and possible
DNA retesting, prompted Chief Harold Hurtt to request an independent investigation of all the crime lab problems.4 94 By 2005, faced
with this precipitous state of decline, and after Houston's Mayor, Bill
White, and Chief Hurtt were criticized for failure to name an independent investigator, the city agreed to bring in the Texas Rangers from
the Department of Public Safety to begin the task of sifting through
the 280 boxes of misplaced evidence.495
Houston's Crime Lab Under Independent Investigation

10.

Tension between state lawmakers and Houston officials kept rising as the problems from all divisions of the crime lab continued to
489 Dworaczyk, supra note 405, at 6

HPD Statement on Missing Evidence, supra note 409.
Roma Khanna, New Evidence Furor Hits HPD, THE HOUSTON
2004, available at http://www.truthinjustice.org/HPD-evidence.htm.
492 Id.
490
491

CHRONICLE,

Aug. 27,

493 HPD Statement on Missing Evidence, supra note 409.
494 Steve McVicker & Roma Khanna, Independent Review Sought for HPD Lab, THE
CHRONICLE, Sept. 2, 2004, available at http://www.chron.com/cs/CDA/ssistory.mp/
special/crimelab/2771764.
495 Steve McVicker, HPD Crime Lab Gets Help, THE HOUSTON CHRONICLE, Feb. 1, 2005,
The plan,
available at http://www.chron.com/cs/CDA/ssistory.mpl/specia/crimelab/3018417.
which was proposed by Houston area Senators John Whitmire and Tommy Williams, was to have
the Texas Rangers conduct "an impartial review of which cases might be affected." Id. The move
to bring in the Rangers was prompted by criticism about the administration's failure to name an
independent investigator.
HOUSTON
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emerge.496 The decision to open the crime lab to external scrutiny by
an independent investigator was prompted by strong urging from the
lawmakers with support from the Lieutenant Governor, David Dewhurst. 497 "In Texas, we want to be tough on crime but to be tough on
crime we have to be fair and just ... If the fourth largest city in the
United States cannot run a crime lab, what confidence do we have in
smaller cities?

498

By March 30, 2005, former inspector general for the U.S. Department of Justice, Michael R. Bromwich, had been named Independent
Investigator for the Houston Police Department Crime Laboratory
and Property Room, to conduct a two-phase probe of the troubleplagued crime lab. 499 Not surprisingly, by June, the completion of the
first phase of the investigation identified a number of problems, as
follows:
5°°
" Inadequate support for the crime lab from HPD and the city;
5°1
" Ineffective lab management;
50 2
" Inadequate safeguards to ensure the quality of lab work;
"

The isolation of the crime lab from other HPD divisions and the
50 3
forensic community as a whole.

496 Roma Khanna, Rangers to Review Crime Lab; HPD Chief Agrees to Allow 'Impartial'
External Oversight, THE HOUSTON CHRONICLE, Jan. 25, 2005 available at http://www.chron.coml

disp/story.mpl/metropolitan/3007318.html.
497 Id.
498 Id.

499 Steve McVicker & Ron Nissimov, HPD Lab Probe Gets New Set of Eyes; Council
selects ex-federal official to head review, THE HOUSTON CHRONICLE, Mar. 30, 2005, at Bi, available at http://www.chron.com/cs/CDA/ssistory.mpl/special/crimelab/3110604. The contract called
for Bromwich's firm, at which he is a partner, Fried, Harris, Shriver, & Jacobson, to be paid as
much as $2.2 million to conduct the investigation. Id. By May 31, 2005, the Office of the Independent Investigator issued the Second Report of the Independent Investigator for the Houston
Police Department Crime Laboratory and Property Room. On June 30, 2005 it issued the Third
Report; on July 6, 2005, it issued the Phase II Plan, and by January 4, 2006, it issued its Fourth
Report. For more information regarding the HPD investigation, see http://www.hpdlabinvestigation.org (last visited Mar. 28, 2006).
500 Roma Khanna, Investigator Concludes HPD Crime Lag Got Short Shrift for 15 years,
THE HOUSTON CHRONICLE, June 30, 2005, available at http://www.chron.com/cs/CDA/ssistory.
mpl/speciallcrimelab/3247710. See also Roma Khanna & Steve McVicker, Probe Finds HPD
Crime Lab Got Scant Backing, THE HOUSTON CHRONICLE, Jul. 1, 2005, at Al, available at http://
www.chron.com/cs/CDA/ssistory.mpl/special/crimelab/3248711.
501 Id.
502 Id.
503 Id.
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"We do not yet know whether the well-publicized cases of the crime
lab's failures are isolated analytic breakdowns or only the tip of an
iceberg of widespread analytic failures, incompetence, or worse,"
Bromwich stated in his report. °n
By July 2005, the second phase of the investigation, a review of

approximately 2,700 criminal cases originally analyzed by Crime Lab
forensic scientists in each of the six forensic science disciplines5"5 was

stalled because of budgeting issues.5" 6 On August 24, Houston's City
Council approved the additional moneys requested by Bromwich to
complete the investigation.50 7 On January 4, 2006, Bromwich issued

his Fourth Report, an 82-page report which summarizes the independent investigation's findings based on 1,100 case reviews performed by

his team since September 2005.508

The investigation identified

504 Khanna & McVicker, Probe Finds HPD Crime Lab Got Scant Backing, THE HOUSTON
CHRONICLE, Aug. 8, 2005, available at http://www.chron.com/disp/story.mpl/special/crimelab/
3248711.html. Other problems identified in the report:
Administrators offered little support for disciplining problem analysts. Even then-police
Chief C.O. Bradford intervened to reinstate Vipul Patel, an analyst accused of fabricating
test results.
The crime lab received insufficient funding. Analysts were paid as much as 40 percent less
than their peers in public crime labs in places such as Kansas and Arizona.
The DNA division did not ensure the quality of its work with regular inspections, and
analysts in the DNA and serology sections made numerous errors in routine exams to test
their basic abilities.
Evidence was stored without temperature controls and, at times, was exposed to leaking
rainwater and rates that gnawed through boxes.
Id.
505 The six disciplines analyzed were: DNA/Serology, trace evidence, controlled substances,
firearms, toxicology, and questioned documents. MICHAEL R. BROMWICH, PHASE II PLAN OF

HPD CRIME LAB AND PROPERTY ROOM 1 (July
2005), available at http://www.hpdlabinvestigation.org/reports/050706phaseiiplan.pdf.
506 Roma Khanna & Steve McVicker, Crime Lab Inquiry at a Standstill; Idled for Month,
Investigators Are Expecting to Sit On Their Hands at Least 2 More Weeks, THE HOUSTON
CHRONICLE, Aug. 4, 2005, at Bi, available at http://www.chron.com/cs/CDA/ssistory.mpl/special/
crimelab/3295629. Originally, the City budgeted $2.2 million for the first year of the investigation. Id. By June 2005, a balance of $1 million remained, and Michael Bromwich, was requesting
an additional $1.6 million to complete the second phase. Id.
507 Roma Khanna & Matt Stiles, Council Ok's $1.2 Million for Lab Probe/Independent
Investigation of HPD Unit Is Ready to Resume, THE HOUSTON CHRONICLE, Aug. 25, 2005, at B1.
The Council had previously approved $2.2 million for the first year. Id. Investigators completed
the first phase of the project by June 30th at which point the investigation became stalled pending further approval of monies. Id. A balance of $1 million remained after the first phase had
been completed, but HPD estimated that an additional $1.7 million would be needed for the
second phase. Id.
508 Press Release, Fried, Frank, Harris, Shriver & Jacobson LLP, Independent Investigator
Issues Fourth Report on Houston Police Department Crime Lab (Jan. 4, 2006) available at http://
www.hpdlabinvestigation.org/pressrelease/060104pressrelease.pdf (last visited Mar. 29, 2006).
THE INDEPENDENT INVESTIGATOR FOR THE
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problems in 27 DNA cases during the 1990's and early 2000's, including three death row cases: Franklin Dewayne Alix, Juan Carlos Alvarez, and Gilmar Alex Guevara. 0 9 Specifically, the report revealed
that the Lab
" In certain cases, including in a death penalty case, failed to report
reliable and potentially exculpatory DNA typing results, and
instead reported questionable DNA typing results that inculpated
510
the suspect;
" Frequently generated poor quality DNA typing results due to a
511
combination of poor technique and possible contamination;
" Reported misleading statistical information regarding the significance of its DNA profiling results, particularly in cases involving
512
mixtures of bodily fluids from more than one person;
" Failed to use proper controls to guard against, for example, mixing
5 13
and contamination, and;
" Failed to perform and document meaningful reviews of the technical work performed by the Lab's DNA analysts.514
Even in the throes of a costly independent investigation,
problems continued to surface. On August 16, 2005, Chief Hurtt
announced that during computerization of the property room inventory, the Houston Police had discovered 150 pieces of evidence which
may never have been brought to the attention of defense attorneys
during their clients' trials.51 5 The evidence contains items from at least
three capital cases: Robert Campbell, Ponchai Wilkerson, and Warren
Darrell Rivers. 1 6 For Wilkerson, who was executed on March 14,
2000, the finding of this evidence comes too late. 17 For the others,
HPD has vowed "to do what's necessary to ensure that we don't have
509

Id.

510 Id.
511 Id.
512 Id.
513 Id.
514 Id.

515 Roma Khanna & Steve McVicker, HPD Admits to More Misplaced Evidence: Defense
Lawyers in Three Capital Murder Cases May Never Have Seen Relevant Items, THE HOUSTON
CHRONICLE, Aug. 17, 2005, at Al.
516 ld.
517 Id.
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anybody in jail unfairly especially people that are facing the death
penalty.

518

The Houston crime lab, however, is not the only one that has
faced serious problems. Other labs throughout Texas have also had
closures as a result of complaints of incompetence and undue
519
delays.
11.

An Even "DarkerSide" of Forensic Science: Texas's Most
Notorious Scientists: Ralph Erdmann and Fred Zain
A discussion of the Texas forensic science debacle would not be

complete without a brief mention of some of its most notorious
"scientists." In the early 1980s, Dr. Ralph Erdmann came under close
scrutiny when it was revealed that he had botched blood samples and

missing organs, 20 and faked autopsies in multiple cases (20 of which
were death cases) while he worked as a freelance pathologist in 40

West Texas counties.5 21 Erdmann's faulty autopsies wreaked havoc in
multiple murder cases, such as in the 1992 trial of Johnny Lee Rey,
who was convicted of the murder of a 72-year-old man, and where
Erdmann testified that there was no history of heart disease, and had
used substituted tissue slides from a healthy 29-year-old man.2
Erdmann testified in a number of cases where the defendants were
518 Id.

519 Dworaczyk, supra note 405, at 6. In 2003, DPS closed the DNA division of its McAllen
lab to implement changes for procedures with DNA samples, and Fort Worth closed its DNA lab
after questions arose regarding the work personnel. Id. There have been complaints that the
Corpus Christi lab is not handling its workload properly, as a result of which there have been
backlog in the prosecution of cases. Id.
520 Roberto Suro, Ripples of a Pathologist's Misconduct in Graves and Courts of West
Texas, N.Y. TiMES, Nov. 22, 1992, at Section 1, page 22.
521 Richard L. Fricker, Pathologist'sPlea Adds to Turmoil: Discovery of possibly hundreds
of faked autopsied helps defense challenges, 79 A.B.A. J. 24 (Mar. 1993) available at http://www.
law-forensic.com/cfr erdmann_6.htm. Erdmann entered a no contest plea to seven felony
charges in relation to these autopsies in three separate counties. Id. Under his plea agreement.
he was sentenced to ten years of probation and 200 hours of community service. Id. He was also
ordered to pay two counties $17,000 in restitution for autopsy fees, costs of exhumations, medical exams and reburials. Suro, supra note 525. But during his tenure, Erdmann earned $171,000
for as many as 400 autopsies per year. See State of Denial, supra note 208, at 41 (citing Wood,
Justice Texas Style: A Texas Coroner Mishandles Vital Evidence, Macleans, Jan. 18, 1993).
522 Geoffrey A. Campbell, Erdman FacesNew Legal Woes: PathologistIndicted for Perjury
in Texas Murder Trial, 81 A.B.A.J. 32 (Nov. 1995) available at http://www.law-forensic.com/
cfrerdmann_5.htm. Interestingly, after pleading no contest in 1993 and receiving 10 years probation, loss of his medical license, and community service, he moved to Redmond, Wash., where
he was subsequently arrested on weapons charges when police discovered a cache of 123 firearms, including a machine gun. Id.
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condemned to death, and in at least four of these, the defendants have
been executed. 2 3

Another "scientist" who should be noted is Fred Zain. Zain
served as the head of the serology department at the Bexar County

Medical Examiner's Office in San Antonio from 1989-1993.524 In his
capacity as chief serologist, he was called to testify regarding blood
samples in numerous cases, including capital cases. 25 Prior to coming
to Texas, Zain had been a forensic serologist in the West Virginia
State Police Crime Laboratory for a number of years. 2 6 His work
came under scrutiny when the results of DNA tests exonerated Greg

Woodall, in whose trial Mr. Zain had testified.5 27 Mr. Woodall had
been charged with the kidnapping and rape of two women. 528 At the
trial, Mr. Zain had testified that Mr. Woodall's secretor types matched
those found in the semen samples. "Such an event is possible but

highly unlikely given that Woodall was unambiguously excluded by
subsequent DNA tests.5 29 Two other defendants against whom Mr.

Zain gave perjured testimony were also exonerated: William O'Dell
Harris, and Gerald Wayne Davis. 3 °
By order of The West Virginia Supreme Court of Appeals, a special commission was convened to investigate Zain and the West
Virgina Police Crime Laboratory.5 31 As a result, the State Supreme
Court ruled that Zain had "fabricated or lied about evidence in at
least 134 criminal cases and concluded that as a matter of law, any
testimonial, or documentary evidence offered by Zain at any time in a

523 State of Denial,supra note 208, at 41 (citing Boyle v. State, 820 S.W. 2d 122 (Tex. Crim.
App. 1989); Stoker v. State, 788 S.W.2d 1 (Tex. Crim. App. 1989); Garrett v. State, 682 S.W. 2d.
301 (Tex. Crim. App. 1984); Fuller v. State (Tex. Crim. App. No. 71,046)).
524 State of Denial, supra note 208, at 42. Zain was highly recommended by his previous
employer, the West Virginia State Police Crime Laboratory where he had worked for a number
of years. Id. (citing to Laura Frank & John Hanchette, Wrongful ProsecutionHides Behind the
Mask of Science, DETROIT NEWS, July 24, 1998, at 8).
525 Id.

526 Edward Connors, et al., Convicted by Juries, Exonerated by Science: Case Studies in the
Use of DNA Evidence to Establish Innocence after Trial, U.S. Dept. of Justice (June 1996) at xvii,
available at http://www.ncjrs.gov/pdffiles/dnaevid.pdf (last visited Mar. 29, 2006).
527 Id.
528 Id. at 74.

529 Connors, supra note 531, at xvii.
530 Id. at 18.
531 Id. at xvii.
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should be deemed invalid, unreliable, and
criminal prosecution
532

inadmissible.
PART IV.

A GLIMMER OF HOPE FROM THE GOVERNOR'S OFFICE

Unquestionably, Texas's current political environment appears
recalcitrant to change capital punishment as evidenced by the recent
amendment to the death penalty statute which makes yet one more
crime death-eligible. 3 3 However, recent changes seem to indicate that
there is a light at the end of a long and unforgiving tunnel. On March
14, 2005, Governor Perry established the "Governor's Criminal Justice Advisory Council, ' '5 4 a nine member board to be appointed by
the Governor and charged with an array of duties in controversial
areas such as police investigations, forensic science, and appellate proceedings. More importantly, the Council is charged with advising the
Governor on "changes in law necessary to improve the criminal jus5' 35
tice system.
532 State of Denial, supra note 208, at 42 (citing In re Investigation of West Virginia State
Police Crime Laboratory, Serology Division, 438 S.E.2d 501, 506 (W.Va. 1993)). The American
Society of Crime Laboratory Directors was commissioned to review Zain's work. It found that
Zain's errors were "the result of systematic practice rather than an occasional inadvertent
error." 438 S.E.2d at 503. The acts of misconduct on the part of Zain included:
(1) overstating the strength of results; (2) overstating the frequency of genetic matches on
individual pieces of evidence; (3) misreporting the frequency of genetic matches on multiple pieces of evidence; (4) reporting that multiple items had been tested, when only a
single item had been tested; (5) reporting inconclusive results as conclusive; (6) repeatedly altering laboratory records; (7) grouping results to create the erroneous impression
that genetic markers had been obtained from all samples tested; (8) failing to report conflicting results; (9) failing to conduct or to report conducting additional testing to resolve
conflicting results; (10) implying a match with a suspect when testing supported only a
match with the victim; and (11) reporting scientifically impossible or improbable results.
Id.
533 SB 1791, 79th Sess. (Tex. 2005).
534 Executive Order RP42, Mar. 14, 2005, available at http://www.governor.state.tx.us/divisions/press/exordersrp41 (last visited Mar. 29, 2006). In addition, the Council has been charged
with advising the Governor on:
Procedures that are needed to meet advances in technology including matters of investigation, forensic testing, and the related appellate and post-conviction legal process.
Methods of ensuring that both state and local law enforcement investigation procedures
are accurate and available.
Processes which provide access to local and state investigators, prosecutors, courts, and
defendants which provide for public safety and confidence in convictions.
Id.
535 Id. The Council has its work cut out, but it does not have to start from scratch. For one
thing, as previously noted, in the last few years, much research has been done in all aspects of the
death penalty litigation in Texas, and many reputable groups have contributed to the plethora of
well-documented and reliable reports. But more importantly, a similar commission was created
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In January 2006, the Council presented its first report which
included recommendations in four general areas: forensics, innocence
projects, sex offender policies, and technology assistance.53 6 In forensics, the council made specific recommendations: change statutory law
to give judges more discretion in ordering post conviction DNA tests;
allow the state to pay for more DNA tests at privately contracted laboratories; and, secure additional funding for DPS to hire more forensic scientists, replace and expand crime labs, and purchase additional
equipment.5 37 In innocence projects, it recommended that grants be
sought for the funding of computer software for the state law schools
innocence project to coordinate efforts.538 With respect to sex offenders policies, the Council recommended the approval and funding of
global positioning satellite surveillance of registered sex offenders for
at least three years, and for life in some cases.5 39 In Technology Assis-

tance, it encouraged local law enforcement agencies to use in-car
audio-video record of all law enforcement contact with citizens at traffic stops, and directed the Texas Commission on Law Enforcement
Standards and Education to regularly review and address search and
seizure laws, and to provide continuing education on search and
seizure laws.54 °
Finally, the Council recommended study in four specific areas;

providing state funding for a public defenders office, increasing compensation for the wrongfully convicted, establishing a state pilot program of eyewitness identification procedures, and surveying Texas law
enforcement agencies and departments to determine current procedures for interrogation for interrogation and confessions, and possible
procedural changes.54 1

Governor Perry felt confident that "[t]hese recommendations
provide a framework that will give Texans greater confidence in a jus-

'
tice system designed to protect all."542
Undoubtedly, these proposals

in March 2000 by Illinois Governor Ryan shortly after he imposed a death penalty moratorium.
See Steve Mills & Ken Armstrong, Ryan Sets Up Panel to Study Death Penalty, CHi. TRIa., Mar.
9, 2000, at Ni.
536 Id. available at http://www.governor.state.tx.us/divisions/general-counsel/files/CJAC0106.doc
537 Id.
538 Id.
539 Id.
540 Id.
541 Id.

542 See http://www.govtech.net/magazine/channel-story.php/98362.
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signify a step in the right direction, but realistically, these recommendations are insufficient to effectively and expediently target the multiple problems outlined in this article. Unlike the recommendations
made by the Illinois Commission,54 3 they fail to address most of the
current flaws in the system, and lack specific and concrete direction..
More importantly, unlike the Illinois Commission, the Texas Council
does not propose a moratorium until all the issues are fully
investigated.
On June 17, 2005, Governor Perry signed a life without parole
bill. 5" Further, on a local level, as of May 2005, all divisions of the
HPD lab, except for DNA, had been accredited.545 But in the opinion
of this writer, this is simply not enough. While the forensic scandals
continue to surface, while the legal maze allows ineffective assistance
of counsel to escape unnoticed, while wrongful convictions abound,
and while stringent procedural rules bar recourse, our "collective con' '546
science must remain uneasy.
CONCLUSION

The Texas criminal justice system has been under severe scrutiny
for a number of years,547 but ironically, regardless of the multiple
attacks from reputable sources, despite the well-documented cases of
ineptitude and blatant violations, despite media exposure and even
exonerations, the machinery of death marches on. Since the execution of Frances Newton in October 2005, Texas executed six more
inmates,5" and at least ten more are scheduled to be killed by April
2006. 549
This begs the question: Why doesn't Texas impose a moratorium
to prevent possible unjustifiable or wrongful executions? There is no
simple answer. Perhaps its long history with the death penalty (almost
200 years) and its well-publicized "tough-against-crime" mentality has
so entrenched itself in the minds of its people that they are unwilling
543 See infra note 555.
544 Janet Elliot & Polly Ross Hughes, Life Without Parole Among Raft of Bills Signed by
Perry, THE HOUSTON CHRONICLE, June 18, 2005, at Al.
545 Roma Khanna, Crime Lab Earns Partial Approval; HPD Facility Is Accredited In All
Divisions But DNA, THE HOUSTON CHRONICLE, May 11, 2005, at B5.
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Callins v. Collins, 510 U.S. 1141, 1143 (1994) (Blackmun, J., dissenting).
See supra notes 207-221 and accompanying text.
See supra notes 35-37 and accompanying text.
See supra note 38.
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to commit to change even when confronted with the reality of a system in crisis. But could publicly elected state officials - governors, legislators, local government, prosecutors, judges - the individuals who
watch the inconceivable inequities unfold on a daily basis - could they
be so blinded to the realities of the administration of the death penalty in Texas? Regrettably, the truth is that this would be implausible.
This article alone chronicles widely publicized injustices which have
been previously amply documented and supported by numerous
reports. Sadly, one indefensible answer is that some of them simply
don't care, but what this lack of care is rooted in and may be even
more inexplicable.
Change must come from both the top and from the
grass roots
level. The voters of the state of Texas must be made fully aware of all
the inherent holes in the system. They must fully understand the price
that we as a society pay when we knowingly permit wrongful executions, or when, in the name of justice, we condone a system that perpetuates incompetence and blatant violations of constitutional rights.
Some specific recommendations for reform have already been
made by the Texas Defender Service. In 2005, it analyzed the 85 recommendations made by the Illinois Commission appointed by Governor Ryan,5 5 ° in the context of the Texas's criminal justice system and
offered the following:
550 The moratorium imposed by Governor George Ryan of Illinois in January 2000 was
prompted by a number of events, but the most pivotal was the release of death row inmate,
Anthony Porter, whose execution was stayed within 48 hours of his scheduled date. Porter was
released after journalism students investigated the case and obtained a confession from the real
murderer in the case. See REPORT OF THE GOVERNOR'S COMMISSION ON CAPITAL PUNISHMENT,

at 1 (Apr. 15, 2002), available at http://www.idoc.state.il.us/ccp/ccp/reports/commissionreport
complete-report.pdf (last visited Mar. 29, 2006). In addition, Gov. Ryan was influenced in his
decision by the 1999 investigation of the Chicago Tribune, which examined 285 Illinois death row
cases and concluded that "bias, error, incompetence, riddle the death penalty process." See Steve
Mills & Ken Armstrong, Ryan Suspends Death Penalty; Illinois FirstState to Impose Moratorium
on Executions, CHICAGO TRIBUNE, Jan. 31, 2000, at C1. The mandates for the Illinois commission were a lot more direct than the ones for the Texas Council: "to study and review the administration of the capital punishment in Illinois to determine why that process has failed in the past,
resulting in the imposition of death sentences upon innocent people... to examine ways of providing safeguards and making improvements in the way law enforcement and the criminal justice
system carry out their responsibilities in the death penalty process - from investigation through
trial, judicial appeal, and executive review.. to make recommendations and proposals designed
to further ensure the application and administration of the death penalty in Illinois is just, fair,
and accurate." REPORT OF THE GOVERNOR'S COMMISSION ON CAPITAL PUNISHMENT, at 1.
The Commission worked for two years. Per its mandate, it carefully scrutinized the cases of
thirteen Illinois defendants who had been released from prison after their convictions were
invalidated. They studied all recorded capital decisions and held public and private sessions
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" Follow the American Bar Association's recommendations and the
lead of other states, such as Maryland and Illinois, in calling for a
moratorium on the death penalty while a commission reviews
issues of fairness in the application of the death penalty and the
adequacy of procedures designed to prevent the innocent or undeserving from being executed.55 t
* Ensure that the Texas Criminal Justice Advisory Council is an
independent, balanced, council with authority to investigate any
cases or issues, gather evidence, and issue subpoenas as
necessary.552
* Require that the Texas Criminal Justice Advisory Council review
cases in which an innocent person was convicted of a crime and
later exonerated. Require that the Council review and determine
the causes of the conviction, as well as identify needed reforms to
prevent systemic flaws from recurring.5 53
* Revise the sentencing procedures in Texas to allow jurors to consider the presence of articulated statutory aggravating and mitigating factors in other death penalty jurisdictions.554
* Reduce the number of eligibility factors and eliminate
the death
555
penalty for murder during the course of a felony.
" Develop clear jury instructions, so that juries understand their
obligation to consider mitigating factors.556
* Establish a statewide public defender office to ensure that defendants facing the death penalty in Texas are well-represented and
defense attorneys are well-trained.5 57
where they heard from the families of victims, opponents of the death penalty, including some of
the defendants released from death row. The commission further consulted with nationally recognized experts, and commissioned its own studies. See id. After two years of intensive work,
the Commission presented its report to the Governor along with 85 recommendations. See id., at
187.
551 Minimizing Risk, supra note 39 at 129. The findings of this report corroborate the
sobering reality widely publicized for a number of years: "Texas does not comply with 80 percent
of the safeguards of the criminal justice system embodied in these model practices that are applicable to Texas." Id. at xiii.
552 Id.
553 Id.

554 Id.
555 Id.
556 Id.
557 Id.
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After Hurricane Katrina's devastation, the nation watched multitudes seemingly neglected on roof tops, wading through toxic waste in
search of safe ground, and sitting in filth hopelessly waiting for water,
food, and transportation. Katrina revealed weaknesses at the state,
federal, and local levels. As elected officials faced reproach and
recrimination for an unconscionably slow response, they had to publicly acknowledge the failures and vow to investigate the obvious flaws
in the system. The governments then acted in concert to make serious
attempts to correct the flaws, and to execute new strategies to
improve the system. The same cannot be said of the death penalty
system.
On September 14, 2005, the same day that Frances Newton was
executed, the Texas Court of Criminal Appeals ordered a new hearing
in the case of Randolph Mansoor Greer because of questions concerning the scandalized HPD's lab handling of the DNA evidence. 8
Legal observers said that this decision from the conservative highest
court of criminal appeals in Texas could potentially influence other
appeals involving HPD's crime lab.559 However, it will not influence
Frances Newton's case. Nor will it have any impact on Ronald Howard, Luis Ramirez, Melvin White, Charles Thacker, Robert Rowell,
Shannon Thomas, Marion Dudley, Jaime Elizalde, Jr., and Robert
Neville, Jr., Clyde Smith, Jr., Tommie Hughes, Robert Salazar, Jr., and
Kevin Kincy, all of whom have been executed in a period of seven
months.
This article has amply demonstrated a system that is irreparably
broken. The flaws are endemic and systemic, but despite this knowledge, Texas does not appear to be moving towards a moratorium, the
only conscionable thing to do. In the alternative, a string of well
thought-out reforms have already been laid at its feet and should be
immediately implemented.
Given our history, it is unlikely that change will come swiftly. It is
ironic that twenty two years ago, Supreme Court Justice Harry A.
Blackmun expressed the same sense of hopelessness about the death
penalty:

558 Steve McVicker, Public Hearing Ordered in Case Tied to Crime Lab/Court's Decision
Could Influence Other Appeals That Question Evidence Handled by HPD, THE HOUSTON
CHRONICLE, Sept. 15, 2005 at B1.
559 Id.
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Bruce Edward Callins will be executed [tomorrow] by the state of
Texas. Intravenous tubes attached to his arms will carry the instrument
of death, a toxic fluid designed specifically for the purpose of killing
human beings. The witnesses... will behold Callins... strapped to a

gurney, seconds away from extinction. Within days, or perhaps hours,
the memory of Callins will begin to fade. The wheels of justice will
churn again, and somewhere, another jury or another judge will have
the.. .task of determining whether some human being is to live or die.
We hope... that the defendant whose life is at risk will be represented
by.. .someone who is inspired by the awareness that a less-than-vigorous defense... could have fatal consequence for the defendant. We
hope that the attorney will investigate all aspects of the case, follow all
evidentiary and procedural rules, and appear before a
judge.. .committed to the protection of defendant's rights...
But even if we can feel confident that these actors will fulfill their
roles. . .our collective conscience will remain uneasy. Twenty years
have passed since this court declared that the death penalty must be
imposed fairly and with reasonable consistency or not at all, and
despite the effort of the states and courts to devise legal formulas and
procedural rules to meet this ... challenge, the death penalty remains
fraught with arbitrariness, discrimination, and mistake.
From this day forward, I no longer shall tinker with the machinery of
death. For more than 20 years I have endeavored to develop... rules
that would lend more than the mere appearance of fairness to the
death penalty endeavor. Rather than to continue to coddle the court's
delusion that the desired... level of fairness has been achieved... I
feel.. .obligated simply to concede that the death penalty experiment
has failed. It is virtually self-evident to me now that no combination of
procedural rules or substantive regulations ever can save the death
560
penalty from its inherent constitutional deficiencies.
Whether the state and its elected officials choose to heed Justice
Blackmun's words and enact a moratorium, or, in the alternative,
implement drastic reforms will speak volumes about the integrity and
moral values of the people who run the machinery of death in Texas.
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Callins v. Collins, 510 U.S. 1141-46 (1994) (Blackmun, J., dissenting).

