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INTRODUCTION

Andrew Wong, who was diagnosed with a learning disability in
kindergarten2 , made it through the first two years of medical school by
spending nearly all of his free time reading.3 However, Wong's success
ended abruptly when he began his third year "clerkships," or clinical
courses.4 Wong failed his first clerkship and withdrew from his second
after a poor midterm evaluation.' Eventually, the university's disability office diagnosed Wong as learning disabled. 6 The university gave
Wong extra time to read and to prepare for his clerkships.7 He passed
the next two.8 When the university denied Wong's next request for
extra time, 9 though, he failed the clerkship and was dismissed. °
* J.D., George Mason University School of Law, 2005; M.A. in Journalism and Public
Affairs, American University, 2000; B.A., Susquehanna University, 1997. Thank you to Jonathan
Mook of DiMuro Ginsberg, P.C., for graciously sharing his time and expertise, and to my family
for their unwavering support.
1 "When Daedalus had given the last touch,
the craftsman thought he'd try two wings himself;
so balanced, as he beat the wings, he hung
poised in the air. And then to his dear son,
he gave another pair. "0 Icarus,"
he said, "I warn you: fly a middle course.
If you're too low, sea spray may damp your wings;
and if you fly to high, the heat is scorching.
Keep to the middle then....
OVID, METAMORIHosi s, 255 (Allen Mandelbaum trans., Harcourt Brace 1993).
2 Wong v. Regents of Univ. of Calif., 379 F.3d 1097, 1099 (9th Cir. 2004) [hereinafter Wong
11].
3 Appellant's Opening Brief at 4, Wong v. Regents of Univ. of Calif., 379 F.3d 1079 (9th
Cir. Aug. 18, 2004) (No. 01-17432).
4 Wong II, 379 F.3d at 1100.
5 Id.
6 Id.
7 Id.
8 Appellant's Opening Brief, supra note 3, at 10.
9 Wong II, 379 F.3d at 1100.
10 Id at 1100 - 1101.
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In the days following his dismissal, Wong must have wondered
where he went wrong. Should he have sought help earlier? Should he
have asked for extra time on assignments and essay examinations, like
he did in high school and college?"' These questions and others must
have haunted Wong even after he sued the university for discriminating against him in violation of the Americans with Disabilities Act
("ADA"). Almost a decade later, the Ninth Circuit gave him an
answer: Wong had performed too well. Indeed, the court affirmed
summary judgment for the university because Wong's disability claim
was "fatally contradicted by his ability to achieve academic success,
without special accommodations."12
Wong's plight illustrates the dilemma facing learning disabled students in medical and law schools: they must excel academically to earn
admission, but academic success may preclude them from receiving
the ADA's protections. Thus, high-achieving students with learning
disabilities are forced into the role of Icarus; they must stay aloft academically but cannot fly too high. This casenote will argue that Wong
was wrongly decided on its facts and that it illustrates broader
problems in the growing ADA jurisprudence regarding learning disabled students in medical and law schools. More specifically, Wong
represents a step away from the individualized disability inquiry
demanded by the ADA 3 and demonstrates the need to distinguish
mitigating measures, which "correct" an impairment and must be considered by courts 4, and accommodations, which merely allow an individual to work around an impairment. This casenote will argue that
prior academic success should not preclude disability under the ADA
as a matter of law. Part I discusses the background of the ADA and
cases involving learning disabled medical and law students. Part II
argues that the Ninth Circuit wrongly decided Wong. Part III examines the broader problems that the Wong court's reasoning presents
1
12

Ild. at 1059.

Id. at 1108.
See id. at 1113 (Thomas, J., dissenting) (The ADA's "guiding principle is that a disability
determination is an individualized inquiry") (citing Toyota Motor Mfg., Ky., Inc. v. Williams, 534
U.S. 184, 199 (2002); Thornton v. McClatchy Newspapers, Inc., 261 F.3d 789, 794 (9th Cir.
2001)).
14 Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999) ("Looking at the Act as a
whole, it is apparent that if a person is taking measures to correct for, or mitigate, a physical or
mental impairment, the effects of those measures - both positive and negative - must be taken
into account when judging whether that person is 'substantially limited' in a major life activity
and thus 'disabled' under the Act.").
13
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for similar suits. Finally, Part IV concludes that Congress should
amend the ADA to alleviate the lose-lose situation its current formulation presents for learning disabled medical and law students.
I.

A.

BACKGROUND

The Americans with DisabilitiesAct of 1990

In 1990, about 43 million Americans were physically or mentally
disabled and that number was growing as the population aged. 15 Congress found that discrimination against disabled individuals, whom
society had historically isolated, continued to be a "serious and pervasive social problem."16 Further, unlike most minorities, individuals
who were discriminated against because of a disability often lacked
legal recourse. 7 Thus, Congress enacted the Americans with Disabilities Act of 1990 ("ADA") to equalize opportunities for disabled individuals and ensure full participation in society. 8 Indeed, Congress
aimed to provide a "clear and comprehensive national mandate for
the elimination of discrimination" against disabled individuals.' 9
The ADA prohibits discrimination by public entities against qualified individuals with a disability. z The ADA is divided into three distinct parts that each address discrimination in a particular context:
Title I covers employment, Title II covers public services, and Title III
covers public accommodations and services operated by private entities.21 Disability means "a physical or mental impairment that substantially limits" at least one of an individual's "major life activities," "a
record of such an impairment," or "being regarded as having such an
impairment."22

Thus, courts apply a three-part inquiry to determine whether a
condition constitutes a disability for ADA purposes.2 3 Courts must
ask: (a) whether the condition is a physical or mental impairment, (b)
whether the condition affects a major life activity, and (c) whether the
15 Americans with Diabilities Act of 1990, 42 U.S.C. § 12101 (a)(]) (2005).
16 42 U.S.C. § 12101(a)(2).
17 42 U.S.C. § 12101(a)(4).
18 42 U.S.C. § 12101(a)(8).
19 42 U.S.C. § 12101(b)(1).
20 42 U.S.C. §§ 12112, 12132, 12182.
21 42 U.S.C. §§ 12101-12189. The ADA also includes Title IV, a hodgepodge of miscellaneous provisions. 42 U.S.C. §§ 12201-12213.
22 42 U.S.C. § 12102(2)(A)-(C).
23 Bragdon v. Abbott, 524 U.S. 624, 631 (1998).
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condition substantially limits that activity.24 Congress did not give any
agency authority to issue regulations implementing the generally
applicable provisions of the ADA. 25 However, the Department of Justice 26 and the Equal Employment Opportunity Commission 27 issued
separate guidelines construing "disability" to include "specific learning disabilities."
The Supreme Court issued its most forceful statement regarding
the meaning of "disability" for ADA purposes in the Sutton trilogy of
1999.28 These cases narrowed the scope of the ADA's protections by
holding that courts must consider the limitations imposed by a disability in light of any mitigating measures taken by the plaintiff. 29 This
means, for example, that an individual with 20/400 vision whose sight
improves to 20/20 with glasses will not be deemed disabled because
the glasses mitigate any impairment. 30 Three years later, the Court
adopted a similarly restrictive view of the ADA's protections when it
reasoned that "major life activities" need to be interpreted "strictly to
create a demanding standard for qualifying as disabled.'
B.

Applying the ADA to Learning Disabled Medical and Law
Students

The Ninth Circuit was not the first court to reject an ADA claim
by a learning disabled medical or law student because of demonstrated academic success. 32 Indeed, the courts employed similar reasoning in Price v. National Board of Medical Examiners and Gonzales
24 Id.

25
26
27
28

Sutton v. United Air Lines, Inc., 527 U.S. 471, 479 (1999).
28 C.F.R. § 35.104(1)(i)(B).
28 C.F.R. § 1630.2(h)(2).
See Sutton, 527 U.S. 471; See Murphy v. United Parcel Serv., 527 U.S. 516 (1999); see

Albertson's, Inc. v. Kirkinburg, 527 U.S. 555 (1999).
29 See Sutton, 527 U.S. at 482; See Murphy, 527 U.S. at 521; see Albertson's, 527 U.S. at 565.
30 See Sutton, 527 U.S. at 489 (holding that twin sisters whose severe myopia caused each
sister 20/200 vision in one eye and 20/400 vision in the other were not disabled because corrective measures improved their sight to 20/20).
31 Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 198 (2002).
32 See Price v. Nat'l Bd. of Med. Exam'rs, 966 F. Supp. 419 (S.D. W. Va. 1997) (denying
relief to three medical students who each had a history of academic achievement); see also Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620 (6th Cir. 2000) (concluding that a medical
student who earned good grades was not among people that Congress intended to protect with
the ADA).
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v. National Board of Medical Examiners.3 However, Wong differs
neither Price nor
from those cases in one critical regard: unlike Wong,
34
Gonzales was decided on summary judgment.
In Price, three medical students sued for injunctive relief to
require the National Board of Medical Examiners ("Board") to give
them extra time on a licensing examination and a separate room for
taking the test.35 Each of the plaintiffs claimed to have ADHD, which
is marked by inattention, hyperactivity-impulsivity, or both.36 Two of
the plaintiffs also claimed to have Reading Disorder and Disorder of
Written Expression.3 7 However, the plaintiffs had each achieved some
measure of academic success before beginning medical school.38
The court focused on the phrase "substantially limits" in the
ADA's disability definition.39 After examining legislative history and
agency interpretations, the court concluded that Congress intended
that courts consider the extent to which a condition limits an individual measured against most people.40 In applying that standard to the
41
case before it, the court considered two hypothetical students. Student A, who had "average intellectual capacity," could only learn as
well as ten percent of the population because of a disability. 42 Student
B, who had "superior intellectual capacity," could only learn as well as
33 Price, 966 F. Supp. 419 (denying relief to three medical students who each had a history
of academic achievement); Gonzales, 225 F.3d 620 (concluding that medical student who earned
good grades was not among people that Congress intended to protect with the ADA).
34 See Wong v. Regents of Univ. of Calif., 379 F.3d 1097 (9th Cir. 2004) (affirming summary
judgment for the university); see Price, 966 F. Supp. 419 (denying relief after an injunction hearing that was treated as a trial on the merits); see Gonzales, 225 F.3d 620 (affirming the district
court's denial of injunctive relief, which was issued after a four-day evidentiary hearing).
35 Price, 966 F. Supp. at 421.
36 Id. at 422.
37 Id. at 423.

38 Plaintiff Bryan D. Price graduated from high school with a 3.4 grade point average
("G.P.A.") and from Furman University with a 2.9 G.P.A. Price, 966 F. Supp. at 423. Plaintiff
Brian A. Singleton graduated from high school with a 4.2 G.P.A., earned admittance to the
United States Naval Academy, and graduated from Vanderbilt University. Id. Plaintiff Stephen
M. Morris was a National Honor Student in high school and, despite "very poor" grades during
his first year at Virginia Military Institute ("VMI"), he graduated from VMI and earned a 3.5
G.P.A. at Sheperd College, where he took classes to satisfy the science requirements for medical
school. Id. at 424.
39 See Price, 966 F. Supp. at 424 ("This case turns on the interpretation of the phrase 'substantially limits."').
40 Id. at 425.
41 Id. at 427.
42 Id.
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the average person because of her disability.43 Thus, Student A would
be disabled under the ADA and Student B would not.44 Here, the
court reasoned, the plaintiffs were closer to Student B because each
had "some learning difficulty" but also had "a history of significant
scholastic achievement."4 5
Similarly, the plaintiff in Gonzales was diagnosed as learning disabled as an undergraduate4 6 despite earning a 4.3/5.0 G.P.A. in high
school and scoring 1050 on the SAT47 . He was given accommodations
during his third and fourth years as an undergraduate and earned a
3.15 G.P.A.48 The plaintiff testified that his undergraduate success was
attributable to strategies - tape recording lectures and having friends
read him their notes, for example - that minimized his reading
requirements.49
Still, the court concluded that "[e]ven if self-accommodations
enhanced Plaintiff's performance to that of most people, he is not disabled under the ADA. '5' Like the Price court, the Sixth Circuit
focused on the ADA's "substantially limits" language.5' Thus, after
summarizing the plaintiffs academic achievements, the court concluded that the plaintiff was not part of the "severely disadvantaged"
group that Congress intended to protect with the ADA. 2 In dissent,
Judge Gilman argued that a person's ability to get good grades is not
"the bottom line."5 3 In Judge Gilman's view, the court needed to consider how an individual earned good grades.5 4
43 Id.
44 Id.
45 Id.

46 Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 622 (6th Cir. 2000). The psychologist who diagnosed Gonzales as learning disabled when Gonzales was an undergraduate concluded that he "showed significant difficulty with the auditory sequential processing of
information as seen by his performance on the arithmetic and digit span test as well as on both
the visual and auditory memory tests for the Learning Efficiency Exam." Id. at 623. Thus, the
psychologist recommended that the university give Gonzales 50 percent more time for standardized testing. Id.
47 Id. at 630.
48 Id.
49 Id. at 633 (Gilman, J., dissenting).
50 Id. at 630 (majority opinion).
51 Gonzales, 225 F.3d 620, 626 (-Rather, this case turns on the key phrase 'substantially
limits'").
52 Id. at 630.
53 Id. at 633 (Gilman, J., dissenting).
54 Id. (Gilman, J., dissenting) (arguing that "if a student with severe reading difficulties can
get reasonably high marks in school even though it takes him three times as long as the average
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Like Judge Gilman, the court in Bartlett v. New York State Board
of Law Examiners eschewed the bottom-line approach followed in
Price and Gonzales.55 Marilyn Bartlett earned a Ph.D. in Educational
Administration from New York University and a law degree from
Vermont Law School despite a cognitive disorder that impaired her
ability to read.5 6 Specifically, Bartlett's impairment made it
"extremely difficult or impossible for [her to]: read and write quickly
and automatically, recognize words and letters automatically, develop
a sight vocabulary, and form letters without consciously thinking what
they look like."5 7 After Bartlett failed the New York State Bar Examination four times, she sued the Board to compel reasonable
accommodations.5 8
Like Price and Gonzales, Bartlett hinged upon whether the plaintiff was "substantially limited" in a major life activity because of her
impairment.59 The Board argued that plaintiff could not have a reading disability in light of her success at tasks involving reading.6" An
expert witness for the Board testified that Bartlett's "real world outcomes" - namely, earning average scores on admissions exams and
successfully completing college and graduate school - showed that she
read as well or better than most people.6' The court acknowledged the
person to read the required course materials, it would make little sense to say that he does not
have a disability in reading.")
55 Bartlett v. New York State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at *122
(S.D.N.Y. Aug. 15, 2001) [hereinafter Bartlett I] ("While the majority of the panel in Gonzales
found that the plaintiffs academic success belied his claim of disability, the dissent recognized
that how the plaintiff achieved that academic success was more relevant to the determination of
disability than the fact of his success.").
56 Bartlett v. New York State Bd. of Law Exam'rs, 226 F.3d 69, 75 (2d Cir. 2000) [hereinafter Bartlett I].
57 Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *117-18.
58 Bartlett I, 226 F.3d at 75. After litigation began, Bartlett failed the exam twice more.
Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *11. On the last two attempts, the Board granted
some, but not all, of her requested accommodations. Bartlett 1, 226 F. 3d at 75-76 (describing
Bartlett's fifth attempt); Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *11-12 (describing Bartlett's
sixth attempt). For Bartlett's fifth attempt, the Board agreed to permit some accommodations
just two days before the exam. Bartlett 1, 226 F. 3d at 75. Before Bartlett's last attempt, her
husband was diagnosed with cancer and - one week before the exam - underwent surgery and
began follow-up therapy. Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *12.
59 See Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *122.
60 Id. at *119.
61 Id. at *57-58. Bartlett scored in the 51st percentile on the LSAT. Id. at *57. Her SAT and
GRE scores were generally within average range, but some were more than one standard deviation below the mean, according to a defense expert witness. Id. at 57-58. Bartlett earned a 2.1
G.P.A. in college and a 3.8 G.P.A. in graduate school without accommodations. Id. at *58.
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"superficial appeal" of this outcome-based approach, but reasoned
that the ADA required consideration of how Bartlett achieved those
results. 62 Bartlett had used strategies to achieve success that did not
help her to read.63 For example, she had other people read to her,
dictated papers for others to write, and took classes that graded based
on papers instead of exams.' 4 Thus, the court concluded, Bartlett's
achievements were "a result of her creativity in finding methods
around reading and her extremely hard work and are further evidence
that she is substantially limited in reading when compared to 'most
people.' ' '65 The court awarded Bartlett compensatory damages for
previous exams and ordered the Board to provide her with specific
accommodations should Bartlett decide to take the New York Bar
Examination again.6 6
C.

Wong v. Regents of the University of California

1.

Facts

Andrew Wong's academic history defies neat summarization
because, as the Ninth Circuit and the district court both observed, it is
"filled with contradictions." 67 Wong was diagnosed as learning disabled in kindergarten. 68 He had trouble learning his letters and was
evaluated by a school psychologist because of delayed language development. 69 In grammar school he was deemed a gifted student. 70 Still,
Wong was diagnosed as having speech and language difficulties in the
62 Id. at *131.
63 Id. at *113.
64 Bartlett II, 2001 U.S. Dist. LEXIS 11926, at *113. Similarly, Bartlett used a strategy on
the LSAT that minimized the amount of reading. Id. at 127. Bartlett took a preparatory course
that taught the "hit and move on" strategy, which involves reading the questions at the end of a
paragraph first and trying to guess the correct answer. Id. The strategy may help a learning
disabled test-taker by drawing on the ability to draw inferences while minimizing reading. Id.
65 Id. at *131.
66 Id. at *165-66. Specifically, the court awarded $7,500 in compensatory damages, including $2,500 for each of three previous exams. Id.at *166. The court also ordered the Board to
make the following accommodations if Bartlett decided to take the exam again: "(I) double the
normally allotted time, spread over four days; (2) the use of a computer; (3) permission to circle
multiple choice answer [sic] in the examination booklet; and (4) large print on both the New
York State and Multistate Bar Examinations.") Id. at *165-66.
67 Wong v. Regents of Univ. of Calif., 379 F.3d 1097, 1099 (9th Cir. 2004).
68 Id.

69 Appellant's Opening Brief, supra note 3, at 4.
70 Wong II, 379 F.3d at 1099.
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third or fourth grade. 7' In middle school, Wong was assigned to a special class for assisted learning.7 2
When Wong reached high school, he required extra time for written examinations.73 He struggled with word problems.7 4 At San Francisco State University, Wong continued to ask for additional time on
assignments and tests.75 He claimed that he spent all of his time
outside of school reading for his classes. 7 6 Wong graduated magna cum
laude with a B.S. in biochemistry and a 3.54 (out of 4.0) G.P.A. 77 Still,
after graduation, Wong took speech and interpersonal communication
78
classes at a community college to address weaknesses in those areas.
He later earned a master's degree in cellular/molecular biology from
San Francisco State.79
After taking the Medical College Admission Test ("MCAT") four
times, Wong earned admission to the University of California at Davis
School of Medicine.8 ° The school's program consists of two years of
academic courses in basic sciences and two years of "clerkships," or
clinical courses in medical practice. 8 He finished the first two years of
the program with a G.P.A. slightly better than a "B. 82 Wong was promoted to the third year of medical school after he passed Part I of the
83
National Board of Medical Examiners' exam - by a single point.
Wong failed his first clerkship and withdrew from his second
because of below average performance on the mid-term exam.' 4 A
few months after Wong withdrew from the second clerkship, his father
was diagnosed with lung cancer.85 With the school's permission, Wong
71 Appellant's Opening Brief, supra note 3, at 5.
72 Wong II, 379 F.3d at 1099; Appellant's Opening Brief, supra note 3, at 5.
73 Wong II, 379 F.3d at 1099 ("While attending high school and college, [Wong] regularly
requested extra time on assignments and essay examinations."); Appellant's Opening Brief,
supra note 3, at 5.
74 Appellant's Opening Brief, supra note 3, at 5.
75 Wong II, 379 F.3d at 1099; Appellant's Opening Brief, supra note 3, at 5.
76 Wong II, 379 F.3d at 1100;Appellant's Opening Brief, supra note 3, at 5.
77 Wong I1, 379 F.3d at 1100.
78 Appellant's Opening Brief, supra note 3, at 5.
79 Wong II, 379 F.3d at 1100.

80 ld.; Appellant's Opening Brief, supra note 3, at 5.
81 Wong II, 379 F.3d at 1100.
82 Id.

83 Appellant's Opening Brief, supra note 3, at 6. Wong earned a score of 176 on the exam;
the passing mark was 175. Id.
84 Wong II, 379 F.3d at 1100; Appellant's Opening Brief, supra note 3, at 6.
85 Wong I, 379 F.3d at 1100.
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went home to help his mother care for his father.8 6 When Wong
returned to school, he had spent time reading for two upcoming clerkships and passed them both.8 7 He passed another during the following
quarter.8 8
Eventually, Wong failed another clerkship and was haled before
the university's student review boards. 89 Soon after that meeting,
Wong went to the university's Disability Resource Center to be tested
for a learning disability.9" A licensed learning disabilities examiner
and faculty member diagnosed Wong as learning disabled.9' Specifically, the examiner described Wong's disability as difficulty in comprehending and processing verbal and linguistic information presented
quickly and noted deficits in reading rate and comprehension.9" During the next few months, Wong was examined at least twice more with
93
similar results.
On the disability center's recommendation, the university gave
Wong extra time to read before his next clerkship.9 4 Wong passed and,
95
with a similar accommodation, passed the next clerkship as well.
When Wong asked for the same accommodation on the following
clerkship, though, the university denied his request.96 A university
official explained later that the school denied Wong's request for "a
number of reasons . . . including that it was 'unreason-able [sic],
unfair, and contrary to the purposes of the curriculum."9 7 Wong
passed the written and oral exams for that rotation, but failed because

86 Appellant's Opening Brief, supra note 3, at 7.
87 Wong I1,379 F.3d at 1100.
88 Id.
89 Appellant's Opening Brief, supra note 3, at 8.
90 Id.
91 Wong I1, 379 F.3d at 1100.
92 Appellant's Opening Brief, supra note 3,at 8.
93 See id. at 8-9. The associate director of the university's counseling center concluded that

Wong had "a history of diagnosed language/learning difficulties, as far back as fourth grade." Id.
at 9. Similarly, another doctor diagnosed Wong as having difficulty with processing verbal information. Id.
94 Wong II, 379 F.3d at 1100.
95 Appellant's Opening Brief, supra note 3, at 10.
96 Wong I1, 379 F.3d at 1100.
97 Id.
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of his ward performance.9 8 The university subsequently dismissed
Wong as not qualified to meet the school's academic standards.9 9
2.

The Ninth Circuit Decision

The Ninth Circuit had already considered Wong's case once
before it reached the question whether he was disabled under the
ADA. 0 1 In the first appeal, the district court had granted summary
judgment for the university because Wong's requested accommodation was not reasonable and Wong was not otherwise qualified to
meet the school's academic standards.'0 ' However, the Ninth Circuit
reversed and remanded the case because Wong had presented genuine
10 2
issues of material fact on both issues.
On remand, the district court again granted summary judgment
for the university. 10 3 The district court concluded that Wong failed to
present a triable issue of material fact as to whether he was disabled
and, therefore, entitled to accommodations under the ADA. 0 4 Wong
appealed. After dispensing with an evidentiary issue,15 the Ninth Circuit considered the narrow issue of whether Wong satisfied the "substantially limited" prong of the ADA. 0 6
98 Id. at 1100-01. An evaluation of Wong's performance during the clerkship stated that
Wong "did not communicate effectively and seemed unsure of himself when examining patients,
causing them to react with anger or anxiety." Appellee's Brief at 6-7, Wong v. Regents of Univ.
of Calif., 379 F.3d 1097 (9th Cir. Aug. 18, 2004) (No. 01 -17432) (citing Wong v. Regents of Univ.
of Calif., 192 F.3d 807, 815 [hereinafter Wong I]).
99 Wong II, 379 F.3d at 1101.
100 Id. at 1099.
101

Wong 1, 192 F.3d 807.

102 Id. at 811. ("We conclude, however, that Wong created an [sic] question of fact with
respect to both of these issues and that the district court therefore erred in granting the University's motion.").
103 Wong II, 379 F.3d at 1098.
104 Id. Wong also alleged that the university violated section 504 of the Rehabilitation Act,
29 U.S.C. § 794. Id. However, as the Ninth Circuit noted, the relevant provisions of the Rehabilitation Act and the ADA "create the same rights and obligations" and could be treated jointly.
Id. at 1098 n.I.
105 Wong II, 379 F.3d at 1105 (holding that the district court did not abuse its discretion by
refusing to allow Wong to supplement his list of expert witnesses and barring the witnesses'
testimony.
106 Id. at 1106-07. The Court noted that there was no "serious controversy" as to whether
Wong suffered an impairment or that the his alleged limitations - learning, reading, and working
- involved major life activities. Id. at 1106. Thus, the court reasoned, "The real dispute here is
over the third inquiry: whether Wong offered sufficient evidence that his impairment substantially limited him in a major life activity." Id. at 1107 (emphasis in original).
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In answering this question, the court relied primarily on the
restrictive language of Toyota Motor Manufacturing Kentucky, Inc. v.
Williams" 7 and its own previous interpretation of that case in EEOC
v. UPS.'"8 In Toyota, the Supreme Court held that the plaintiff was
not entitled to partial summary judgment on her disability claim
because her carpal tunnel syndrome's effects did not amount to "such
severe restrictions in the activities that are of central importance to
most people's daily lives."' 9 Given Toyota's strict standard, the Ninth
Circuit reasoned, the critical inquiry was whether Wong presented sufficient evidence that "he was substantially limited in the specified
major life activities for purposes of daily living, or as compared to
what is important in the daily life of most people." 10
At the outset of its application of the Toyota standard, the court
stated that Wong's disability claim was "fatally contradicted" by his
academic success without accommodations."' The court qualified its
holding at length, though, by explaining that it did not mean that no
successful student could ever be considered disabled for ADA purposes." 2 For example, the court explained, a blind student is disabled
even if she graduates at the top of her class." 13 Similarly, the court
stated that a "learning-impaired" student could be considered disabled if he could not have been successful without accommodations." 4
Still, the court concluded that Wong's level of academic achievement without special accommodation "precludes the possibility" that
he could establish disability under the ADA based on a learning
impairment." 5 Regarding the activity of learning, the court reasoned
that Wong's academic record proved that he could learn as well as
"most people." ' 1 6 Regarding reading, the court reasoned that Wong's
claim was not that he could not read but merely that he read slowly
107 Toyota Motor Mfg. Ky., Inc. v. Williams, 534 U.S. 184 (2002).

108 EEOC v. UPS, 306 F.3d 794 (9th Cir. 2002).
109 Toyota Motor Mfg., 534 U.S. at 202. The Court acknowledged but was not persuaded by
evidence that plaintiff's condition caused her to "avoid sweeping, to quit dancing, to occasionally
seek help dressing, and to reduce how often she plays with her children, gardens, and drives long
distances." Id. The Court noted that plaintiff was still able to "wash her face, bathe, tend her
flower garden, fix breakfast, do laundry, and pick up around the house." Id.
II0 Wong II, at 1108.
I Id.
112 Id.
113
114
115
116

Id.
Id.
Wong II,at 1109.

Id.
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because of his learning disability." 7 The court noted that Wong had
not established that he could not read "newspapers, government

forms, street signs, or the like.""','' 9
Judge Thomas rejected the majority's outcome-based approach in
a vigorous dissent.' 20 The majority's rationale might be enough to justify sustaining a jury verdict, Thomas argued, but was inappropriate in
the summary judgment context, particularly considering the case's history.' 2' The majority view amounted to a bright-line rule that contra-

dicted the ADA's emphasis on individual inquiry, according to
Thomas. 22 Further, in this particular case, Wong had tendered suffi23
cient evidence to survive summary judgment.'
II.

WONG: WRONGLY DECIDED

The Ninth Circuit decided Wong wrongly by misapplying the
summary judgment standard and failing to make the individualized
24
assessment required by the ADA.
A.

Summary Judgment

Summary judgment is inappropriate where a genuine issue of

material fact exists. 25 In other words, a court should only grant summary judgment where no reasonable jury could find for the non-moving party. 2 6 By granting summary judgment for the university, the
court essentially held that no sane jury could have concluded that
117 Id. The Court noted that Wong presented evidence that his reading comprehension
scores under untimed conditions were at the 99.5 percentile, but under timed conditions he read
at the eighth grade level. Id.
118 Id. at 1110.
119 The court did not consider Wong's argument that he was substantially limited in the
major life activity of working because that argument depended on expert witness testimony that
the district court properly excluded for late identification. See Wong II, 379 F.3d at 1110 n.7.
120 See Wong II, 379 F.3d at 1110-14 (Thomas, J.,dissenting).
121 Id. at 1111.
122 See id. at 1113 (Thomas, J., dissenting) ("Although evidence of past academic success is
certainly relevant to an ultimate factual determination of whether Wong is disabled, it plainly
does not entitle the university to judgment as a matter of law. If so, as a matter of law, no student
admitted to medical school could ever be considered to have a learning disability because the
very act of admission would definitely disprove it.").
123 Id. at 1113 (Thomas, J., dissenting).
124 See id. at 1111 (Thomas, J., dissenting).
125 See Anderson v. Liberty Lobby, 477 U.S. 242, 249 (1986).
126 See id. ("[S]ummary judgment will not lie if the dispute about a material fact is 'genuine,' that is, if the evidence is such that a reasonable jury could return a verdict for the nonmoving party.").
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Wong was disabled within the meaning of the ADA. 127 However, the
court's conclusion rests on the erroneous premise that academic success disproves disability for ADA purposes. When that faulty premise
is set aside, it becomes clear that Wong almost certainly presented a
triable issue of material fact.
Oddly, the court disclaimed the notion that its holding meant that
a learning disabled student who achieves academic success could not
qualify as disabled under the ADA. 128 The court acknowledged that "a
learning-impaired student may properly be considered to be disabled
if he could not have achieved success without special accommodations."' 129 However, that statement is not wholly consistent with how
the court analyzed Wong's case in two critical regards. First, the court
did not consider Wong's self-accommodation. 13 0 Second, it ignored the
pattern that emerged when the university accommodated Wong's disability: Wong achieved success 31when granted accommodations but
failed when they were denied.'
As discussed more fully in Section III(B), the Bartlett court correctly rejected the outcome-based approach to determining disability
132
and properly considered Bartlett's extensive self-accommodations.
The court reasoned that evidence of the struggles underlying Bartlett's success not only did "not belie a finding of disability," but confirmed the conclusion that Bartlett had a reading disability. 33 Indeed,
as the dissent recognized in Gonzales, it does not make sense to insist
that a student who is able to obtain good grades only by spending
"three times as long as the average person" reading the materials is
not disabled. 34 The hypothetical student might be overcoming his disability, the dissent argued, but his reading ability would nonetheless
135
be substantially limited compared to the average person's.
127 See Wong II, 379 F.3d at 1110 (affirming summary judgment for the university because
Wong is not substantially limited in a major life activity and thus does not qualify for protection).
128 See id. at 1108.
129 Id.

130 See id. at 1105-10.
131See id. at 1100-01 (explaining that Wong passed clerkships and received "generally positive evaluations" when allowed extra reading time but failed a clerkship when the university
denied his request for extra time).
132 Bartlett v. N.Y. State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at *122
(S.D.N.Y. Aug. 15, 2001).
133 Id. at *123.

134Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 633 (6th Cir. 2000) (Gilman, J.,
dissenting).
135 Id. (Gilman, J., dissenting).
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Here, the Ninth Circuit considered the absence of formal accommodations during Wong's first two years of medical school.136 However, the court overlooked evidence that accommodations played a
significant role in Wong's earlier academic achievements. In college,
Wong spent "all of his extra time outside of school" reading for classes. 137 He also requested extra time on assignments and tests regularly'38 and took mainly science classes to minimize his required
39
reading.
Further, the court did not consider the implications of Wong's
performance when the university provided accommodations. As noted
earlier, the court claimed that a learning-impaired student could be
deemed disabled for ADA purposes if he "could not have achieved
success without special accommodations."' 4 ° Here, the effect of
accommodations on Wong's performance was indisputable. When the
university allowed him extra time to read before a clerkship, Wong
passed and received favorable reviews. 14 1 Without extra time, he
failed. 142 This evidence alone certainly could not prove disability. Still,
a jury would not need to be insane to find that Wong was disabled. As
Judge Thomas stated in dissent, Wong "tendered evidence of a long
history of diagnosed learning disability that significantly restricted his
143
ability to learn in the same manner as the average population."'
Thus, summary judgment for the university was inappropriate.
B.

An Individualized Assessment

The Ninth Circuit failed to make the required individualized
assessment of Wong's disability because of its singular focus on academic achievement. 44 In determining whether a plaintiff is substantially limited within the meaning of the ADA, courts must conduct an
136 See Wong v. Regents of Univ. of Calif., 379 F.3d 1097, 1108 (9th Cir. 2004) (noting that
Wong finished the first two years of medical school with a G.P.A. slightly better than a "B" and
passed the required board exam).
137 Appellant's Opening Brief, supra note 3, at 5.
138 Id. at 26.
139 Id. at 26.

140 Wong II, 379 F.3d at 1108.
141 Id. at 1100.
142 Id. at 1100-01.

Id. at 1113 (Thomas, J.,
dissenting).
144 See Wong 11, 379 F.3d at 1109. ("The level of academic success Wong achieved during
the first two years of medical school, without special accommodation provided him by the
school, made that proposition implausible.").
'43
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individualized assessment.' 45 By defining "disability" "with respect to
an individual" in the ADA, Congress evinced its clear intent that
courts determine disability on a case-by-case basis. 146 Indeed, an individualized disability assessment is "particularly necessary when the
impairment is one whose symptoms vary widely from person to
person."' 4 7
The sheer number of tests and methodologies employed to diagnose learning disabilities attests to how widely their symptoms vary
from person to person. 4 8 For example, doctors - as well as judges may disagree over the role that clinical judgment should play in diagnosing learning disabilities. 49 Academics continue to debate what role
IQ should play in diagnosing learning disabilities - if any. 15 Significant differences exist among medical, psychological, educational, and
ADA models of learning disabilities. 5 '
Here, the Ninth Circuit denied Wong the individualized assessment required by the ADA. 152 Instead, the court relied on Wong's academic achievement as proof that he was not disabled for ADA
purposes. ' 5 By holding that Wong could not prove disability as a mat"45 Appellant's Opening Brief, supra note 3, at 25 (citing Toyota Motor Mfg. Ky., Inc. v.
Williams, 534 U.S. 184, 198 (2002)).
146 Toyota Motor Mfg., 534 U.S. at 198 (2002).
147 Id. at 199.
148 See Wong I1, 379 F.3d at 1113-14 (Thomas, J., dissenting) ("The diagnosis of the nature
and severity of dyslexia, dyscalculia, aphasia, and attention deficient disorder is far more complex and less precise than, for example, the detection of a staphylococci infection. Disabilities
covered by the ADA, and learning disabilities in particular, defy generalization and uniform
treatment.").
149 See Bartlett v. N.Y. State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at *92
(S.D.N.Y. Aug. 15, 2001) (rejecting the position of defendant's experts that clinical observations
must be disregarded or given little weight because they are subjective and stating that "a reading
disability cannot be diagnosed by test scores alone.").
150 Andrew Weis, Jumping to Conclusions in "Jumping the Queue," 51 STAN. L. Ri-v. 183,
195-96 (1998) (book review) (noting disagreement regarding whether disparities between IQ as a
proxy for potential and actual results should be used to create diagnostic profiles for learning
disabilities).
151 Laura E. Naistadt, Understanding Learning Disabilities, 42 S. Ti:x. L. Ruv. 97, 100
(2000) ("Despite greater visibility and awareness, there is no uniform 'test' for determining the
presence of a learning disability. Literally, it depends who you ask ... Distinctions include: who
makes the diagnosis, how the diagnosis is made, what ages the model describes, what funding is
available and what terms the model employs.").
152 Appellant's Opening Brief, supra note 3, at 25. Wong made this argument in his opening brief to the Ninth Circuit regarding the district court's decision. However, the Ninth Circuit's
decision was no more individualized than the district court's determination.
153 See Wong I1, 379 F.3d at 1108.
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ter of law, the court essentially distilled Wong's claim to one trait:
academic achievement. However, the Supreme Court's interpretation
of the ADA required something more. 154
III.

A.

WONG: BROADER IMPLICATIONS

Problems with Applying Employment-Related ADA
Jurisprudenceto the Educational Context

As Wong demonstrates, applying ADA jurisprudence developed
primarily in the employment context to the educational realm allows
and perhaps encourages results counter to the ADA's goals. Employ1 55
ment cases are governed by Title I of the ADA, "Employment."
Education cases generally are covered by Title III, "Public AccommoEntities."'5 6 "Disability" is
dations and Services Operated by Private
157
titles.
both
for
way
same
defined the
In 1998, the Supreme Court interpreted "disability" broadly in
Bragdon v. Abbott.'5 8 Bragdon, a dentist, refused to fill Abbott's cavity in his office pursuant to his policy against filling cavities of HIVinfected patients.' 5 9 Abbott had been infected with HIV for about
eight years, although the infection had not manifested its most serious
symptoms when she saw Bragdon. 6 ° Abbott sued Bragdon under
state law and Title III of the ADA. 6 ' The Court held that Abbott's
infection constituted an impairment that substantially limited her ability to reproduce, a major life activity, because of the risks conception
posed to the man and the child.'6 2 Regarding substantial limitation,
the Court reasoned that the ADA addresses substantial limitations,
"not utter inabilities."' 63 Indeed, "When significant limitations result
from the impairment, the definition is met even if the difficulties are
not insurmountable.'

64

154 See Toyota Motor Mfg. Ky., Inc. v. Williams, 534 U.S. 184, 198-99 (2002).
155 Americans with Diabilities Act of 1990, 42 U.S.C. §§ 12111-12117 (2005).
156 42 U.S.C. §§ 12181-12189.
157 42 U.S.C. § 12102.
158 See Bragdon v. Abbott, 524 U.S. 624, 641-47 (1998) (holding that an HIV infection that
had not progressed to the symptomatic phase was a "disability" under the ADA).
159 Id. at 629. Bragdon offered to fill the cavity at a hospital with no extra charge for his
work, although Abbott would be responsible for the cost of using the hospital's facilities. Id.
160 Id. at 628.
161 Id. at 629.
162 Id. at 639.
163 Id. at 641.

164 Id. at 641.
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A year later, though, the Court retreated sharply from its expan-65
sive view of substantial limitation when it decided the Sutton trilogy.
In Sutton, twin sisters who each suffered from severe myopia sued66
United Air Lines after the airline refused to hire them as pilots.
Each of the sister's uncorrected visual acuity was 20/200 or worse in
one eye and 20/400 or worse in the other, but their vision could be
improved to at least 20/20 with corrective lenses. 167 The Court held
that the sisters were not disabled because their impairment could be
corrected and the disability determination "depends on whether the
limitations an individual68 with an impairment actually faces are in fact
1
substantially limiting."'
In Murphy, a mechanic sued his former employer under Title I of
the ADA for firing him because the employer believed that his blood
pressure exceeded federal limits for drivers of commercial motor vehicles. 169 The Court held that the mechanic was not disabled under the
ADA because he could function normally when medicated. 7 ' Similarly, Albertson's involved a suit under Title I by a truckdriver with
monocular vision. 171 Evidence suggested that the truckdriver's brain
had "developed subconscious mechanisms for coping with [his] visual
impairment."' 172 In rejecting the truckdriver's claim, the Court reemphasized that mitigating measures must be taken into account when
determining whether an individual is disabled. 173 Further, the Court
saw "no principled basis for distinguishing between measures undertaken with artificial aids, like medications and devices, and measures
undertaken, whether consciously or not, with the body's own
74
systems."1
In sum, the Supreme Court's ADA jurisprudence changed directions on a dime. The Sutton trilogy drastically constricted the scope of
the ADA's protections just one year after the Court expressed a more
165 See Sutton v. United Air Lines, 527 U.S. 471 (1999); Murphy v. United Parcel Serv., 527
U.S. 516 (1999); Albertson's, Inc. v. Kirkinburg, 527 U.S. 555 (1999).
166 Sutton, 527 U.S. at 475-76.
167 Id. at 475.

168 Id. at 488 (emphasis in original).
169 Murphy v. United Parcel Serv., 527 U.S. 516, 520 (1999).
170 Id. at 521.

171 See Albertson's, Inc. v. Kirkinburg, 527 U.S. 555, 559-60 (1999).
172 Id. at 565.
173 See id. ("We have just held, however, in [Sutton] that mitigating measures must be taken
into account in judging whether an individual possesses a disability.").
174 Id. at 565-66.
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inclusive view of disability in Bragdon.175 Significantly, the Sutton trilogy cases all involved suits against employers under Title 1.176 Bragdon, though, involved a suit against a healthcare provider under Title
I1I.'77 The Sutton trilogy may evince a willingness to shelter employers
from the flood of litigation that could follow if the Bragdon approach
was applied to Title I claims.
However, as Wong demonstrates, the Supreme Court's employment-driven ADA jurisprudence may frustrate the Act's aims when
applied to in the education context. Any economic and productivity
concerns that might weigh against erring on the side of over-inclusiveness in employment cases are absent in the context of education. Further, the social stigma associated with learning disabilities makes it far
less likely that medical and law schools would be overwhelmed by
frivolous claims but for a restrictive definition of disability.'78
B.

Self-Accommodation: Mitigating Measure?

Wong demonstrates the difficulty of assessing self-accommodation and applying employment-driven principles regarding its proper
role in determining disability to learning disabled medical and law students. In Sutton, the Supreme Court made clear that courts must take
corrective devices or mitigating measures into account when determining disability. 79 Quantifying self-accommodation of learning disabilities, though, is inherently problematic and imprecise at best.' 80
175 See Sutton v. United Airlines, 527 U.S. 471 (1999); Murphy, 527 U.S. 516; Albertson's,
527 U.S. 555.
176 See Sutton, 527 U.S. 471; Murphy, 527 U.S. 516; Albertson's, 527 U.S. 555.
177 See generally Bragdon v. Abbott, 524 U.S. 624 (1998).
178 See Weis, supra note 150 ("Numerous studies have documented the existence and pervasiveness of such negative attitudes [toward people with learning disabilities]").
179 See Sutton, 527 U.S. at 482 ("Looking at the Act as a whole, it is apparent that if a
person is taking measures to correct for, or mitigate, a physical or mental impairment, the effects
of those measures - both positive and negative - must be taken into account when judging
whether that person is 'substantially limited' in a major life activity and thus 'disabled' under the
Act.").
180 See Frances M. Nicastro, Note: The Americans with Disabilities Act: Determining which
Learning Disabilities Qualify for Reasonable Accommodations, 26 J. Linc;is. 355, 369 (2000)
("The cognitive coping mechanisms employed by persons with learning disabilities should not be
deemed 'self-accommodations' for two reasons. First, the diagnosis and treatment of learning
disabilities is extremely difficult to quantify ... Second, for ethical and policy reasons, it is more
appropriate to view cognitive coping mechanisms employed by persons with disabilities as
accomplishments.").
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The difficulty of quantifying self-accommodation has caused
courts to either fail to address self-accommodation entirely or to analyze the issue incorrectly; Wong demonstrates the former and Gonzales demonstrates the latter. In Wong, the majority did not directly
address Wong's self-accommodations.'
However Judge Thomas
noted in dissent that, "As with many students with learning disabilities, Wong developed alternative strategies to compensate for his disability and received special assistance throughout his elementary,
secondary, and under graduate [sic] education."'8 2
By contrast, the Sixth Circuit addressed self-accommodation
directly, albeit briefly, in Gonzales.8 3 The court relied on the Sutton
trilogy to conclude that Gonzales was not disabled under the ADA
"[e]ven if self-accommodations enhanced [his] performance to that of
most people."' 8 4 Under Sutton, the court reasoned, individuals must
be examined "in their corrected state" and, therefore, the role of selfaccommodation in Gonzales's academic success did not alter the
85
court's conclusion.1
Neither the Wong approach (ignoring self-accommodation) nor
the Gonzales approach (cursory consideration) advances the aims of
the ADA, which Congress intended to assure equality of opportunity
for and full participation by disabled individuals. 86 Further, these
cases circumvent a question of critical importance for determining
whether a learning impairment constitutes a disability for ADA purposes: does accommodation, particularly self-accommodation, necesl8
17
sarily constitute a mitigating measure? Commentators and courts'
181 See Wong v. Regents of Univ. of Calif., 379 F.3d 1097, 1098-1110 (9th Cir. 2004).
182 Wong II, 379 F.3d at 1118 (Thomas, J., dissenting).
183 Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 630 (6th Cir. 2000).
184 Id.
185 Id.
186 Americans with Diabilities Act of 1990 42 U.S.C. §12101(a)(8) (2005).
187 See W. Ray Williams, Hand-Up or Handout? The Americans with Disabilities Act and
"Unreasonable Accommodation- of Learning Disabled Bar Applicants: Toward a New Paradigm,

34 CRIAI' '1-irN
L. Riv. 611,655-56 (2001) (arguing that the Second Circuit's view of self-accommodation in Bartlett is counter to the Sutton trilogy, which established a "bright-line rule that the
determination of whether a person has a disability must consider the extent to which the person,
through 'mitigating measures' or the body's own compensation, ameliorates the disability.").
188 See Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 630 (6th Cir. 2000) ("Even if
self-accommodations enhanced Plaintiff's performance to that of most people, he is not disabled
under the ADA. Recently, the Supreme Court ruled [in Sutton and Murphy] that in determining
whether individuals are disabled under the ADA they should be examined in their corrected
state") (emphasis added).
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may conflate these two categories. However, self-accommodations do
not necessarily constitute mitigating measures.'8 9
The court properly distinguished between self-accommodation
and mitigating measures in Finical v. Collections Unlimited, Inc.' 90 The
plaintiff, who alleged that she had been fired because of a hearing
impairment, used various techniques to compensate for her hearing
problem.' 9' For example, she engaged in lip-reading. 92 When she was
a student, she sat at the front of the classroom and "focused on the
teachers when they spoke."' 193 Similarly, she "asked coworkers to face
her directly when speaking to her and explained that she could not
hear people speaking behind her."' 194 At home, the plaintiff used a red
light on the telephone to signal incoming calls.' 95
In evaluating the impact of plaintiff's "compensatory measures"
on her disability status, the court reasoned that the proper inquiry was
not how those measures affected the plaintiff's ability to "engage in
'normal activities' like a 'normal person.' ",196 Instead, the question was
how the measures affected the plaintiff's "ability to hear, the major
life activity at issue."' 97 The court reasoned that, unlike the plaintiffs'
use of corrective lenses to overcome myopia in Sutton, the instant
plaintiff's lip-reading was merely a way to work around a disability
without correcting it. 98 Indeed, "lip-reading is more akin to use of a
wheelchair or Braille - all are devices that assist an impaired individual to remain functional, even highly so, but do not alter the status of
the impairment."' 99 Thus, the court concluded that a reasonable jury
could find that the plaintiff was disabled despite her compensatory
189 See Bartlett v. New York State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at
*113 (S.D.N.Y. Aug. 15, 2001) (reasoning that because some self-accommodations "merely help
plaintiff function, but do not affect her ability to read, these measures are not relevant to my
determination of whether plaintiff has a reading disability"); see also Gonzales, 225 F.3d at 634
(Gilman, J., dissenting) ("I do not believe that working around a reading impairment by pursuing strategies in school that minimize the necessity for reading is the type of self-accommodation
the Supreme Court had in mind in Murphy, Sutton, or Kirkingburg.").
190 Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1041 (D. Ariz. 1999).
191 1d.

192 Id.
193 Id.

194Id.
195 Id.
196 Id.

Id.
198 Id. ("Lip-reading is unlike the use of corrective lenses at issue in Sutton, because the
lenses actually improved the pilot applicants' ability to see.").
197

199 Id.
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measures because they primarily allowed her to compensate for the
impairment without correcting it or improving her ability to hear. 00
In Gonzales, Judge Gilman applied essentially the same analysis
that the Finical court had applied to a physical impairment to a learning disability. 2 1 Gonzales sought extended time to take the national
medical licensing exam because of a learning disability. 20 2 The majority reasoned that Gonzales' prior academic success was fatal to his
claim to be disabled, "[e]ven if self-accommodations enhanced [his]
performance to that of most people. 2 0 3
Judge Gilman, though, noted in his dissenting opinion that Gonzales had "offered a plausible explanation" for how he had achieved
academic success without formal accommodations. 20 4 Gonzales had
received "very significant informal accommodations" in high school
and had learned to use "strategies that allowed him to get by while
doing the bare minimum of reading" in college. 0 5 Judge Gilman's
analysis captures the essence of the distinction between self-accommodation and mitigating measures:
In plain though admittedly unscientific terms, Gonzales's claim is that
the part of his brain responsible for decoding written language is not
wired the same as, and functions substantially worse than, that of the
average person, even though in other respects his mental faculties are
significantly better than average. If, despite this faulty 'wiring,' Gonzales has been able to adapt so that his ability to read was substantially
no worse than that of the average person, then Gonzales would not be
considered to have a reading disability under Kirkingburg'srationale.
But that is not Gonzales's claim. Rather, Gonzales has asserted that
despite his best efforts to work around his problem, he is still not able
to read nearly as well as the average person. I do not believe that
working around a reading impairment by pursuing strategies in school
that minimize the necessity for reading is the type of self-accommoda200

Id.

201

See Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 634 (6th Cir. 2000) (Gilman,

J., dissenting).
202 Id. at 622.
203

Id. at 630.

Id. at 633 (Gilman, J., dissenting).
Id. Specifically, Gonzales testified that his high school teachers allowed him to "'redo
unsatisfactory assignments and turn in untimed extra-credit projects." Id. In college, he avoided
reading by tape-recording lectures and having friends read their lecture notes to him. Id.
204
205
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in mind in Murphy, Sutton, or

In Bartlett, the court applied the reasoning advocated by Judge
Gilman in his Gonzales dissent; its treatment of self-accommodation
remains faithful to both logic and the ADA's goals. 207 Bartlett used
"certain coping strategies that have helped her be successful in her
20 8
academic and work endeavors but that do not assist her in reading.,
For example, she had other people read to her and selected courses
graded based on papers instead of timed exams. 20 9 Bartlett used some
coping strategies that helped her to read, such as using an index card
or her fingers to move from line to line, but these measures caused
fatigue and decreased Bartlett's "already slow" reading rate.21 °
The court reasoned that it should only consider mitigating measures that affected Bartlett's ability to read and not those measures
that allowed her to avoid reading. 21' Determining that an individual is
not disabled under the ADA because she can circumvent the major
2 12
life activity at issue would undermine the ADA's remedial purpose.
Further, drawing this distinction comports with the Sutton trilogy,
which focused on how an impairment actually restricted an individual's ability to perform a major life function.213 It would be "inconsistent" with Sutton's emphasis on actual effects to find that
"compensatory measures that permit an individual to avoid performing a particular major life activity mitigate the individual's substantial
limitation in performing that life activity," the court concluded.2 14
Thus, the court held that Bartlett was substantially limited in reading
because some of her self-accommodations involved avoiding reading
and others imposed negative effects.2 15
Bartlett and Judge Gilman's Gonzales dissent recognize a critical
distinction: self-accommodation is not necessarily a mitigating mea206 Id. at 633-34 (Gilman, J., dissenting).
207 See id. at 630 (Gilman, J.,dissenting).
208 Bartlett v. N.Y. State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at *113
(S.D.N.Y. Aug. 15, 2001).
209 Id.
210
211
212
213
214
215

Id. at
Id. at
Id. at
Id. at
Id. at
Id.at

*116-17.
*109-10.
*Ill.
*110.
*10-11.
*117.
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sure. The importance of this distinction cannot be overstated. Under
Sutton, mitigating measures must be considered when determining
whether an individual is disabled for ADA purposes. However, if a
plaintiff's self-accommodations are not mitigating measures, then
nothing suggests that courts must consider their effects in determining
disability. By adhering to the line between self-accommodations and
mitigating measures, courts will avoid punishing high-achieving students with learning disabilities for their success.2 16
Some commentators have criticized the Bartlett approach to selfaccommodation. 217 They primarily argue that granting accommodations to learning disabled students amounts to an unfair advantage
and may compromise the standards of medical and law schools and
the professions they serve. 218 However, as many other commentators
and some judges have noted, denying accommodations to students
who achieve academic success despite a learning disability places
learning disabled students in a "Catch-22" situation. 2 9 As a learning
disabled graduate of Stanford Law School explained, "the harder I
work or the more successes I achieve, the less likely people are to
view me as LD. 'You can't really be LD,' they'll say, 'because you've
done so well in school and at work.'" 22' Given the difficulty of identifying and measuring learning disabilities, cases that are close to the
line between granting and withholding ADA protection will surely
216 As Wong's counsel argued, "According to [the district court's] reading [of the ADA], a
one-armed climber who manages to summit El Capitan is not disabled (because she climbs better than most people). This result obtains regardless of how long it took her to get there, how
many times she tried and failed, and how hard she trained." Appellant's Opening Brief, supra
note 3, at 4.
217 See, e.g., Williams, supra note 187 at 653-57 (arguing that the Bartlett approach is
"counterintuitive," "unclear," and counter to the EEOC regulations and caselaw) (citing Bartlett, 2001 U.S. Dist. LEXIS 11926).
218 See J.J.
Knauff, Dissing Disabilities:A Student's Duty to Mitigate Maladies, 2001 B.Y.U.
Eohi(c. & L.J. 85, 109 ("Unfortunately, [professionall schools are allowing people to advance
through the proverbial back door by granting accommodations to those whose conditions can be
mitigated or corrected"); see Williams, supra note 187 at 670 (concluding that courts and bar
examiners should not be compelled to give learning disabled applicants extra time accommodations and "courts should not convert the ambiguous language of the ADA into an interest group
subsidy for learning disabled applicants over comparably situated non-learning disabled
applicants.").
219 Weis, supra note 150, at 203; see Samuel S. Heywood, Without Lowering the Bar: Eligibility for Reasonable Accommodations on the Bar Exam for Learning Disabled Individuals
Under the Americans with DisabilitiesAct, 33 GA. L. Rjiv. 603, 623 (1999).
220 Weis, supra note 150, at 203.
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continue to arise. The ADA is a remedial statute, though, and thus
courts should err on the side of over-inclusiveness. 2 2'
C.

Normative Justification and Practical Consequences

Wong poses an important question that transcends strictly legal
analysis: should individuals who need accommodations to succeed in
law or medical schools be afforded federal civil rights protection? This
inquiry involves two distinct parts. First, is there a normative justification for extending federal civil rights protection to high-achieving people with learning disabilities? Critics argue that unscrupulous
individuals may claim to be learning disabled simply to gain a leg up
on their classmates or to justify their academic failures. 222 Second,
what are the practical effects of defining disability in a way that allows
learning disabled individuals to earn professional degrees that might
otherwise be beyond their reach? Law and medical schools undeniably perform a critical sorting function in establishing which students
can perform jobs in which small mistakes can have enormous consequences. 223 Still, normative and practical considerations both counsel
against withholding ADA protection from learning disabled students
solely because of prior academic success.
1.

Normative Justification

From a normative perspective, the mere fact that the ADA is a
remedial statute - and thus entitled to a broad construction - suggests
that courts should err on the side of over-inclusiveness in defining dis221 See Heywood, supra note 218, at 623 ("Discrimination against such high-achievers is not
merely arbitrary, it flouts one of the fundamental purposes of the ADA - to put those with
disabilities on equal footing with non-disabled Americans.").
222 See Slipsky, Flagging Accommodated Testing on the LSAT and MCAT. Necessary Protections of the Academic Standards of the Legal and Medical Communities, 82 N.C.L. RIv. 811,
830-31 (2004) ("[B]y creating an incentive to become classified as disabled, the end of flagging
[entrance exams taken with accommodations] would benefit chiefly those applicants sophisticated and wealthy enough to obtain a diagnosis ... The Dean of Admissions at Pomona College
recently observed, '[iJt's very clear who's been getting extended time: the highest-income communities have the highest rates of accommodations"; see also Weis, supra note 150, at 191.
("While [Mark] Kelman and [Gillian] Lester insinuate that white, middle-class parents recently
created the concept of LD as a way of explaining the educational failure of their children ... ").
223 See Slipsky, supra note 221, at 832 (2004) ("There are many situations in which a physician or an attorney is expected to work quickly and accurately: while performing surgery, when
reading a critically ill patient's charts, during oral arguments, during litigation, and during negotiations, just to name a few.").
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However, a more compelling reason emerges when the
ADA is viewed in light of the Supreme Court's reasoning in the
landmark decision of Brown v. Board of Education.22 This casenote
does not intend to trivialize the plight of African-Americans; Brown is
used here solely for the narrow purpose of suggesting a useful theoretical framework. The struggles to end racial and disabilities discrimination differ in countless ways, but they share a common goal: ensuring
226
full participation by members of marginalized groups.
In Brown, the Court faced the question of whether school segregation violated the intent of the legislators who enacted the Fourteenth Amendment. 27 The Court first considered the status of public
education at the time the amendment was passed: "The curriculum
was usually rudimentary; ungraded schools were common in rural
areas; the school term was but three months a year in many states; and
compulsory school attendance was virtually unknown. ' 228 By contrast,
when the Court decided Brown more than 80 years later,229 education
had become "perhaps the most important function of state and local
governments. 23 ° Indeed, "In these days, it is doubtful that any child
may reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state has
undertaken to provide it, is a right which must be made available to all
on equal terms. ' 23' Thus, the Court considered education's increased
224 See Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) ("[W]e are guided by the familiar
canon of statutory construction that remedial legislation should be construed broadly to effectuate its purposes"); see Hason v. Med. Bd. of Calif., 279 F.3d 1167, 1172 (9th Cir. 2002) (stating
that the lower court's "narrow construction" of a certain phrase "is at odds with the remedial
goals underlying the ADA") (citations omitted).
225 Brown v. Bd. of Educ., 347 U.S. 483 (1954).
226 See 42 U.S.C. § 12101(a)(8) (stating that "the Nation's proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living,
and economic self-sufficiency for such individuals."); see also Frances M. Nicastro, The Americans with Disabilities Act: Determining which Learning Disabilities Qualify for Reasonable
Accommodations, 26 J. Li;njs. 355, 357 (2000) (noting that the "[m]omentum of the [disabilities]
movement stemmed from concerns, similar to those in Brown, of equal protection and due process" and that the movement is "[f]ighting for the right to participate fully in society..
227 Brown, 347 U.S. at 489-90.
228 Id. at 490.
229 The Fourteenth Amendment was adopted in 1868. Brown was decided in 1954. 347 U.S.
at 483.
230 Brown, 347 U.S. at 490.
231 Id.
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importance to determine the impact of denying educational
23 2
opportunity.
Fifty years after Brown, the importance of education continues to
increase. In 2003, more than four-fifths of all adults twenty-five years
or older reported that they had completed at least high school and
more than one quarter of adults had attained at least a bachelor's
degree - both all-time highs. 23 3 Ninety-nine percent of the workers in
professional and related occupations had completed high school and
sixty-eight percent in that category had attained a bachelor's
degree.234 Average earnings in 2002 among people eighteen years or
older were "higher at each progressively higher level of education. "235
In the ADA, Congress focused on the importance of full opportunity - like the Brown court - for disabled individuals.23 6 Specifically,
Congress found that the "Nation's proper goals" regarding disabled
individuals include "to assure equality of opportunity. ' 237 Congress
also found that "the continuing existence of unfair and unnecessary
discrimination and prejudice denies people with disabilities the opportunity to compete on an equal basis and to pursue those opportunities
for which our free society is justifiably famous ...."238
Thus, Brown's reasoning suggests a justification for construing
the ADA's definition of disability broadly when considering highachievers with learning disabilities: equalizing opportunity in an area
of critical importance. In Brown, the Court acknowledged that the
issue was not whether school segregation comported with the Fourteenth Amendment as envisioned by its adopters in 1868; the issue
was whether it comported with the amendment in 1954 given the
intervening sea change in education. 239 Here, the ADA's express
emphasis on equal opportunity suggests that high-achieving learning
232 Id.
233 Educational Attainment in the United States: 2003, Current Population Reports (U.S.

Census Bureau), June 2004, available at http://www.census.gov/population/www/socdemo/educattn.html (last viewed Mar. 17, 2006).
234 Id.
235 Id.

236 See Americans with Disabilities Act of 1990, 42 U.S.C. § 12101(a)(8)-(9) (2005).
237 42 U.S.C. § 12101(a)(8) (emphasis added).
238 42 U.S.C. § 12101(a)(9). The ADA's findings include a third reference to opportunity:
"individuals with disabilities continually encounter various forms of discrimination, including. . .and relegation to lesser services, programs, activities, benefits, jobs, or other opportunities." § 12101(a)(5).
239 See Brown, 347 U.S. at 497 ("In approaching this problem, we cannot turn the clock
back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was
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disabled students are among the individuals whom Congress intended
to protect. 240 However, even if Congress did not envision individuals
like Wong when it adopted the ADA, the Brown court recognized that
changing circumstances can inform a court's determination of a right's
scope24 1 . Thus, when determining the scope of "disability" under the
ADA, courts should recognize that equalizing opportunity in today's
high-tech, service economy means helping learning disabled students
to reach their full potential - not punishing them for success.
2.

Practical Considerations

Wong and other cases involving learning disabled law and medical students pose an uncomfortable, difficult question - perhaps more
difficult than any attendant legal question. No matter how noble the
underlying goal, is it wise to provide accommodations that enable
individuals to become lawyers and doctors when they would fall short
without accommodations? In law and medicine, small mistakes can be
catastrophic. 24 2 Further, an individual who makes it through law or
medical school by working around the clock and using accommodations may founder as a practitioner without accommodations.24 3
Concerns about a learning disabled individual's fitness to practice
law or medicine should not be taken lightly; however, an individual
who needs accommodations in school is not necessarily unfit to practice. First, granting additional time to applicants who lack the knowledge or critical thinking skills to pass a professional exam is unlikely
to help them. 2" Further, nothing suggests that well-informed learning
written. We must consider public education in the light of its full development and its present
place in American life throughout.").
240 See 42 U.S.C. § 12101(a)(5), (8)-(9) (finding that disabled individuals "continually
encounter" discrimination, including "relegation to lesser... opportunities," and stating that the
"Nation's proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation...".
241 See Brown v. Board of Education, 347 U.S. 483, 492-93 (1954).
242 See Slipsky, supra note 221, at 832 ("No 'extra time' accommodation is reasonable when
one's death-row client is relying upon the filing of a last-minute brief. Similarly, no doctor who
takes twice as long to read an emergent [sic] patient's chart could be reasonably accommodated
when doing so would result in a significantly higher mortality rate.").
243 See Lisa Eichhorn, Reasonable Accommodations and Awkward Compromises: Issues
Concerning Learning Disabled Students and Professional Schools in the Law School Context, 26
J.L. & EnuIC. 31, 59-63 (1997) (discussing practical obstacles to accommodations for learning
disabled practitioners).
244 See Heywood, supra note 218, at 635 (arguing that "[p]eople who are not qualified to
become attorneys will likely fail the test no matter how much time they receive.").
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disabled students who invest extra hours studying in law or medical
school to keep up with their classmates will lose their work ethics
upon graduation.24 5 As a practical matter, a law school graduate
whose learning disability causes her to read slowly might not be able
to handle the breakneck pace of litigation work. Even assuming that
learning disabled students were inclined to enter disadvantageous specialties, though, the legal and medical professions both have internal
and external devices to ensure that incompetent practitioners, learning disabled or otherwise, meet a baseline competency standard.2 46
IV.

CONGRESS SHOULD AMEND THE

ADA

Wong illustrates how the ADA as written presents a lose-lose situation for learning disabled medical and law students. A learning disabled student who does not self-accommodate probably will not be
successful enough to be admitted to medical or law school and be
"otherwise qualified" within the meaning of the ADA.24 7 However, a
student who overcomes disability through self-accommodation and
achieves academic success may forego ADA protection. 248 Further,
the Supreme Court's command to consider corrective devices or mitigating measures when determining disability 249 is particularly problematic regarding learning disabilities. Given the difficulty of
quantifying and documenting self-accommodation, courts may not
address that issue25 0 or give it short shrift.2 5'
245 See Eichhorn, supra note 243, at 61 (1997) (noting one learning disabled graduate's
surprise that school was not "the big hurdle," but describing a learning disabled Chief Regional
attorney for the Office of Civil Rights of the Department of Education who willingly works "on
weekends, holidays, and over vacations ... because he loves his work.").
246 See Heywood, supra note 218, at 635-38 (arguing that "slow learners will not pass the
bar exam even if they are not accommodated" and that codes of professional conduct and tort
law provide sufficient deterrents to keep unqualified attorneys out of the bar.).
247 Weis, supra note 150, at 203 ("if [learning disabled students] excel in some tasks, then
we must not possess a disability, but if we fail in other areas, then we must be just lazy careless or
inattentive.").
248 See Wong v. Regents of Univ. of Calif., 379 F.3d 1097, 1111 (9th Cir. 2004) (Thomas, J.,
dissenting) ("In short, Wong had proven himself out of a case in his attempts to show that he
could succeed if given a chance.").
249 Sutton v. United Air Lines, 527 U.S. 471, 482 (1999) ("[l]f a person is taking measures
to correct for, or mitigate, a physical or mental impairment, the effects of those measures both positive and negative - must be taken into account when judging whether that person is
"substantially limited" in a major life activity and thus "disabled" under the Act.").
250 See Wong II, 379 F.3d 1097 (failing to meaningfully address self-accommodation).
251 See Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 620, 630 (6th Cir. 2000).
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To avoid subverting the ADA's goals, Congress should amend the
ADA to mandate the Bartlett approach to considering self-accommodation for learning disabilities. 2 Specifically, Congress should explicitly distinguish between self-accommodations that help a plaintiff
function generally without affecting their ability to perform the specific activity at issue and those that "correct" the underlying impairment. By making that distinction explicit, Congress would avoid
penalizing students who achieve success despite a learning disability.
CONCLUSION

The Ninth Circuit's reasoning in Wong places learning disabled
medical and law students in an untenable position. A student who
overcomes a learning disability through hard work and self-accommodation may earn admission but be stripped of ADA protection. Thus,
instead of equalizing opportunity for people with disabilities, as Congress intended when it enacted the ADA, the Wong court's reasoning
cuts off opportunities by eschewing true individualized assessment in
favor of an outcome-based paradigm.
Congress should amend the ADA to prevent the courts from continuing down the path that the Ninth Circuit followed in Wong. Congress should provide expressly that courts may only consider
mitigating measures employed by people with learning disabilities that
correct the underlying malady, not just its symptoms. The recommended amendment would advance the Act's goals by forcing courts
to focus on disabilities instead of outcomes. Further, the amendment
would relieve hard-working students with learning disabilities of the
impossible choice that the Ninth Circuit imposed on Wong.

252 See Bartlett v. New York State Bd. of Law Exam'rs, 2001 U.S. Dist. LEXIS 11926, at
*113 (S.D.N.Y. Aug. 15, 2001) ("Because [plaintiff's self-accommodations] merely help plaintiff

function, but do not affect her ability to read, these measures are not relevant to my determination of whether plaintiff has a reading disability.").

