THE PROTECTIVE SWEEP DOCTRINE
OR THE PROFILING SWEEP DOCTRINE?
AN ANALYSIS OF EIGHTH CIRCUIT JURISPRUDENCE ON THE
PROTECTIVE SWEEP DOCTRINE AFTER UNITED STATES V. CASH.

By Carlos Wall'

Imagine you are a prosecutor and an officer comes in to tell you
about an arrest he made. He tells you that he observed drugs in plain
view in a suspect's bedroom after he executed a valid arrest warrant.
The officer tells you that he entered the residence after placing the
suspect under arrest and searched the rest of the home. He says he
was just executing a protective sweep of the residence. You ask
whether he had any articulable facts that would lead him to believe
that there were other persons present in the residence who could be a
danger to him and the other officers present. "No" he replies, "but,
the guy was very nervous when he answered the door, I know he is a
drug dealer, and I know that drug dealers are dangerous and can
become violent when arrested, so I thought it was prudent to search
the house for other people." You conclude that the evidence will be
suppressed because it is based on just a hunch or a suspicion, and
there was no justification for the protective sweep the officer performed. Regretfully, you inform the officer that the evidence will be
suppressed. "In the future" you say, "make sure that you have a
search warrant to enter the house or you have actual facts that corroborate your suspicion that someone is in the house before you enter."
This is the current state of the law, but the Eighth Circuit called this
into question in its decision in United States v. Cash. In Cash, the
Eighth Circuit allowed officers to enter a residence and perform a
protective sweep based on unfounded allegations and nervous behavior by the arrestee.2
I J.D. Candidate 2006, George Mason University School of Law, B.A., University of Virginia, 2001. I would like to thank Professor Alyse Graham for guiding me with this casenote and
James Goodman Connell, III for his insightful comments. I would also like to thank both the
editors of the Civil Rights Law Journal at George Mason for keeping me on track and helping
with all the revisions and the candidate members for poring over all the footnotes. Thank You.
2 United States v. Cash, 378 F.3d 745, 748-49 (8th Cir. 2004).
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The Fourth Amendment states that people and their homes are
free from unreasonable searches and seizures.' Initially, the Supreme
Court interpreted the Fourth Amendment strictly; requiring warrants
for all searches and not allowing police a lot of leeway in conducting
searches and seizures.4 Over time the Supreme Court shifted from
strict probable cause requirements to a more liberal reasonableness
requirement.' A reasonableness 6 inquiry is the new analytical foundation of the Fourth Amendment.
Under the Fourth Amendment, a search is per se unreasonable
unless it falls within an exception to the warrant requirement.7 Maryland v. Buie established the protective sweep doctrine as one of these
exceptions to the warrant requirement.8 After a lawful arrest, a protective sweep allows officers to perform a limited search of the premises in order to ensure their safety.9 However, a protective sweep
must be justified by the circumstances of the arrest. The officers must
show "articulable facts which, taken together with the rational inferences from those facts, would warrant a reasonably prudent officer in
believing that the area to be swept harbors an individual posing a danger to those on the arrest scene."'" This article will analyze the Eighth
Circuit's decision in United States. v. Cash and will show that the
court's decision ignored both precedent and mitigating factors that
would not lead a reasonable officer to infer someone was in the residence. This article will also argue that the rule adopted by the Cash
court is incompatible with the teachings of the Supreme Court on the
subject of protective sweeps and reasonableness.
3 The Fourth Amendment provides:
The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the person or things to be seized.
U.S. CONsT. amend. IV.
4 See Katz v. United States, 389 U.S. 347 (1967); Beck v. Ohio, 379 U.S. 89 (1964); Chapman v. United States, 365 U.S. 610 (1961).
5 See New York v. Belton, 453 U.S. 454 (1981); United States v. Robinson, 414 U.S. 218
(1973); Chimel v. California, 395 U.S. 752 (1969); Terry v. Ohio, 392 U.S. 1 (1968).
6 Terry, 392 U.S. at 9.
7 See Belton, 453 U.S. 454 (1981); Robinson, 414 U.S. 218 (1973); Chimel, 395 U.S. 752
(1969); Terry, 392 U.S. 1 (1968).
8 Maryland v. Buie, 494 U.S. 325 (1990).
9 Id. at 334-35.
10 Id. at 334.

2005]

THE PROTECTIVE OR THE PROFILING SWEEP DOCTRINE?

117

Part I provides background information essential to understanding the reasonableness standard used to evaluate Fourth Amendment
claims. The section will discuss the creation of the reasonableness
standard and its subsequent extension, the creation of the protective
sweep doctrine, and the factual background of United States v. Cash."'
In order to properly understand the essential failure of the protective
sweep doctrine in Cash, one must understand the history and rationale
for the adoption of the exception to the warrant requirement. Subsequent sections focus on the Eighth Circuit's rationale in Cash and why
it is inconsistent with Supreme Court teachings on the subject. Part II
(a) discusses the facts in United States v. Cash that indicate that there
was no one present in the residence. Part 11 (b) discusses the Eighth
Circuit's jurisprudence in protective sweep cases and whether the
court has followed precedent in Cash. 2 United States v. Cash is the
only case where the Eighth Circuit has upheld a protective sweep
when officers were not seeking out a known violent offender, had
actual knowledge of weapons on the premises or where they reasonably concluded that they were in danger from other people present at
the residence where the arrest takes place. 3 This discussion, for reasons of economy and relevance, is limited only to post-Buie cases from
1990 forwards. 4 Part 11 (c) examines the cases used by the majority in
Cash to justify its position and distinguishes them.' Part 11 (d) discusses the effect of the rule in Cash and whether it is justified.' 6 The
article concludes by arguing that the Eighth Circuit has diluted the
protections provided by the protective sweep standard, making it an
easy hurdle to cross for ambitious police officers. Essentially, the
Eighth Circuit's approach makes a protective sweep indistinguishable
from a general crime control measure. This is incompatible with the
rationale behind the exception which was designed to balance the
competing privacy interests citizens have in their homes and the security interests of police in the field.

11 Cash, 378

F.3d 745.

12 Id.
'3

Id.

Maryland v. Buie, 494 U.S. 325 (1990).
15 Cash. 378 F.3d 745.
16 Id.
"4
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OF FOURTH AMENDMENT

JURISPRUDENCE: REASONABLENESS AND THE RELAXING
OF STANDARDS FOR WARRANTLESS SEARCHES

The Fourth Amendment protects people from being subjected to
unreasonable searches and seizures in their houses, persons, papers or
effects. 7

Initially, the Fourth Amendment prohibited any police

search or seizure without a search warrant.18 However, in the last
forty years, the Supreme Court shifted from the warrant requirement
to a reasonableness standard to determine whether a search or seizure
violates the Fourth Amendment. 9 To determine reasonableness, the
Supreme Court balances the individual's privacy interest in his person,
his home, or his effects against the government's interest in performing the search.2" In Maryland v. Buie, the protective sweep doctrine
toward reasonableness and away
emerged from this general trend
21
from the warrant requirement.
All of the Fourth Amendment exceptions to the warrant requirement have sprung from the reasonableness standard applied in Terry
v. Ohio.2 2 In Terry, the Supreme Court held that police officers can,
regardless of the existence of probable cause, stop a person and conduct a carefully limited search of his outer clothing for weapons if the
officer reasonably concludes, in light of his experience, that criminal
activity is afoot23and that the person he is dealing with may be armed
and dangerous.
In Terry, Officer McFadden, a plainclothes detective, saw two
men, one of whom was the defendant, peering into a store down the
street and then returning to a corner.24 When a third man joined them,
he became suspicious that they were "casing" the store for a stickup
and that they may be armed and dangerous. 25 He identified himself,
to pat
received mumbling responses to his questions, and proceeded
26
clothing.
defendant's
the
in
them down, finding a gun
amend. IV.
18 See Johnson v. United States, 333 U.S. 10, 14 (1948).
17 U.S. CONS'.

19 See New York v. Belton, 453 U.S. 454 (1981), United States v. Robinson, 414 U.S. 218
(1973); Chimel v. California, 395 U.S. 752 (1969); Terry v. Ohio, 392 U.S. 1 (1968).
20 Terry, 392 U.S. at 21-22 (citing Camara v. Mun. Court, 387 U.S. 523, 534-535 (1967)).
21 Buie, 494 U.S. 325.
22 Terry, 392 U.S. at 21.
23 Id. at 27.
24 Id. at 5-6.
25 Id. at 6.
26 Id. at 7.
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After concluding that the defendant was seized and searched
without a search warrant for the purposes of the Fourth Amendment,
the Supreme Court employed the reasonableness test to determine
the validity of the warrantless search. 27 The Supreme Court stated
that "what the Constitution forbids is not all searches and seizures,
but unreasonable [ones]. '2 8 The Court explained that the determination of reasonableness is made on the specific facts of each case by
balancing the governmental interest in conducting the search against
the citizen's privacy interest. 29 The Supreme Court laid out the standard that governs the determinations of reasonableness as follows:
The reasonableness test is satisfied when the officer can "point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion ... And in
making that assessment it is imperative that the facts be judged against
an objective standard: would the facts available to the officer at the
moment of the seizure or the search 'warrant a man of reasonablecaution in the belief that the action taken was appropriate. Anything less
would invite intrusions upon constitutionally guaranteed rights based
on nothing more substantial than inarticulate hunches, a result this
30
Court has consistently refused to sanction."
In Terry the reasonableness test was satisfied because the government's interest in crime prevention and the need for police officers to
protect themselves from armed suspects outweighed the brief but serious intrusion on the defendant's rights. However, the Court cautioned that the scope of the search must be limited to what is
necessary to ensure the officer's safety.3
Terry was initially intended to be a narrow holding, applying only
to street encounters and justified to protect police officers.32 However, Terry has been extended by the Supreme Court to cover other
warrantless searches. In cases where police officers' safety can be
enhanced by a brief and minor search, the Supreme Court applies the
reasonableness test in Terry to determine the validity of a search
27 Id. at 9-10.

28 Terry v. Ohio, 392 US 1, 10 (citing Elkins v. United States, 364 U.S. 206, 222 (1960)).
29 Id. at 21.

30 Id. at 21-22 (emphasis added) (citations omitted).
31 Id. at 29.

32 See Pennsylvania v. Mimms, 434 U.S. 106, 114 (1977) (Marshall, J. dissenting) (dissenting
on the ground that the majority in the case extended Terry beyond its narrow holding).
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under the Fourth Amendment.3 3 This does not mean, however, that
all searches can be justified based on safety exigencies. Clearly, stopping someone on the street to pat them down for weapons is much less
intrusive than entry into the home.
After Terry was decided, the Supreme Court was wary of
extending the reasonableness test to other situations not involving an
officer safety exigency.3 4 For example, in United States v. Robinson,
decided in 1973, the Supreme Court declined to apply a reasonableness inquiry in the case of a warrantless search of a person following a
lawful custodial arrest. 35 The Supreme Court reasoned that the Terry
"stop and frisk" is not applicable to a search incident to arrest and
could be conducted without probable cause because a search incident
to arrest serves an entirely different purpose.36 A search incident to
arrest is performed to disarm the arrestee and preserve evidence for
use at trial while a "stop and frisk" Terry search is justified on the
need to protect police officers.37 Because a Terry search has nothing
to do with preserving evidence, the Supreme Court steadfastly mainarrest and Terry
tains the distinction between the searches incident to 38
searches based primarily on officer safety exigencies.
Going Beyond Terry: Extending the Use of the Reasonableness
Test to Other Situations

A)

While the Supreme Court has declined to use reasonableness
inquiries in every situation, it has not hesitated to find other areas
where the reasonableness test is appropriate. Most of these cases
involve situations where the exclusionary rule is an ineffective deterrent to police misconduct. For example, if the exclusionary rule is
shelved, there is no mechanism in place to deter police from randomly
stopping people on the street or entering homes without warrants.
This, coupled with the possibility of danger to police officers, creates a
situation where an exception to the warrant requirement might be
33
(1973);
4
(1973);
35

See New York v. Belton, 453 U.S. 454 (1981); United States v. Robinson, 414 U.S. 218
Chime] v. California, 395 U.S. 752 (1969).
See New York v. Belton, 453 U.S. 454 (1981); United States v. Robinson, 414 U.S. 218
Chime! v. California, 395 U.S. 752 (1969).
United States v. Robinson, 414 U.S. 218 (1973).

Id. at 235.
37 Id.
36

38 See Michigan v. Long, 463 U.S. 1032, n.14 (citing New York v. Belton, 453 U.S. 454
(1981)).
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necessary.
The exclusionary rule and the Terry doctrine are intertwined because the Court recognized that the exclusionary rule's failure to act as a deterrent is especially prevalent in cases where police
officers feel they are in danger.4" Accordingly, the Terry doctrine
became a reasonable compromise for the Supreme Court.
To create the Terry doctrine, the Supreme Court examined the
purpose and the limits of the exclusionary rule. The exclusionary rule
is a rule of evidence that excludes evidence seized in violation of the
Fourth Amendment.4 1 Its principal purpose is to deter unlawful police
conduct, and therefore "its major thrust is a deterrent one."4 2 Without
the exclusionary rule, the Fourth Amendment is a weak constitutional
protection because there is no mechanism to ensure that police
officers will comply with the law.4 3 However, the Supreme Court
found that the rule did not properly deter illegal police conduct in
cases where police officers interacted with people on the street. 44 The
Court reasoned that street encounters between citizens and police are
"incredibly rich in diversity... [and] hostile confrontations are not all
of a piece. 45 Therefore, rigid application of the exclusionary rule to
situations like street encounters may "exact a high toll in human
injury and frustration of efforts to prevent crime. '"46
The Supreme Court left itself some room to extend Terry beyond
the street encounter, as long as the situation compromised the effectiveness of the exclusionary rule as a deterrent of unlawful police conduct. For example, the Court extended Terry from searches of a
person, to searches of an area in Michigan v. Long.47 In Long, the
defendant was speeding and driving erratically, finally landing his car
in a ditch. 48 Police officers arrived and began investigating. 49 The
defendant did not respond to their repeated requests to produce his
39 See Terry v. Ohio, 392 U.S. 1, 12-15 (1968).
40 Id. at 13-14.

41 Mapp v. Ohio, 367 U.S. 643, 655 (1961) (holding that the exclusionary rule is applied to
the states through the 14th amendment).

42 Terry, 392 U.S. at 12.
43 See Mapp, 367 U.S. at 655.

44 Terry, 392 U.S. at 13.
45 Id.
46 Id. at 15.
47 Michigan v. Long, 463 U.S. 1032 (1983).
48 Id. at 1035.
49 Id.
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license.5" During the stop, the officers saw a knife on the floorboard
of the car and they frisked the defendant.5 ' While shining a flashlight
into the car, one of the officers saw an open pouch which contained
marijuana.5 2 The Court upheld the warrantless search of the vehicle as
reasonable under the Terry standard and justified under the officer
safety exigency.53 The Court concluded that a search of a passenger
compartment of a vehicle is valid if it is limited in scope to those areas
where a weapon may be placed or hidden and if the police officer has
a reasonable belief based on specific and articulable facts that the suspect is dangerous and may gain immediate control of a weapon. 54 The
search of the passenger compartment of a vehicle is similar to the
Terry cases because it is limited in scope to what is necessary to ensure
the safety of the officers.
The big question in all warrantless search cases is determining
whether there was reasonable suspicion to justify the search. The
Supreme Court stated in Terry that all these cases are to be decided
on their facts.55 Therefore, reasonable suspicion depends on the facts
of the case and on the insights of the police officers. However, there
has to be a logical limit given to police discretion. Otherwise, in the
words of the Court, "the constitutional guarantee against unreasonable searches and seizures would be a 'mere form of words.'''56 It is
important to recall that the reason for having a reasonableness test
stems from the ineffectiveness of the exclusionary rule as a deterrent
to illegal police conduct in certain contexts and the rigidity of probable cause in street encounters. 57 Therefore, to ensure that people are
protected under the Fourth Amendment, and to allow police officers
more freedom to do their job effectively, the Supreme Court created a
new test, the reasonableness test. The reasonableness test must not be
overextended. Overextending the reasonableness test, either by
broadening its application or by making it easier for police to meet
their burden, upsets the balance between a person's right to privacy
50 Id. at 1036.
51 Id.
52 Id.

53
54
55
56

Michigan v. Long, 463 U.S. 1032, 1049-50 (1983).
Id. at 1049.
Terry v. Ohio, 392 U.S. 1, 30 (1968).
Id. at 12 (citing Mapp v. Ohio, 367 U.S. 643, 655 (1961)).

57 Id. at 12-16.
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and a police officer's safety. Such a result is inconsistent with the reasons for the adoption of the reasonableness' test.
B)

The Birth of the Protective Sweep Doctrine: Chimel v.
California

Chimel v. California,decided in 1969, first raised the issue of the
protective sweep. 58 A protective sweep is a limited search accompanying a legal arrest effected in a residence. The officer usually walks
through the residence visually inspecting for other people. The
officers can look into closed areas large enough to house a human
being.5 9 The search is justified on the premise that it ensures officer
safety from other people who might be on the premises and might
pose a threat to the officers.6 ° Therefore, the protective sweep is
essentially an extension of the Terry rationale to allow warrantless
searches of homes.
Prior to Chimel, most courts permitted warrantless searches of a
home incident to any lawful arrest. 61 For example, in Harris v. United
States, police lawfully arrested the defendant for check forgery in his
residence.62 The Supreme Court upheld the subsequent warrantless
search of the defendant's entire apartment because it was "incident to
arrest. ' 63 Similarly, in United States v. Rabinowitz, the Supreme Court
upheld a warrantless search of an office because the defendant was
arrested on the premises.'4 The Supreme Court stated that "[There is
a right] to search the place where the arrest is made in order to find
and seize things connected with the crime. 65 The Court viewed the
Harris-Rabinowitz rule as a bright-line rule, allowing warrantless
searches of a home incident to a lawful arrest.
In Chimel, the Supreme Court invalidated the Harris-Rabinowitz
line of cases. 6 6 In that case, the police officers arrived at the defendant's home with an arrest warrant for a burglary of a coin shop.67
58 Chimel v. California, 395 U.S. 752 (1969).
59 Maryland v. Buie, 494 U.S. 325, 327 (1990).
60 Id.
61 See Harris v. United States, 331 U.S. 145, 150-51 (1947); United States v. Rabinowitz, 339
U.S. 56, 60 (1950).
62 Harris, 331 U.S. at 148.
63 Id. at 151-53.

64 Rabinowitz, 339 U.S. at 60.
65 Id. at 61 (quoting Agnello v. United States, 269 U.S. 20, 30 (1925)).
66 Chimel v. California, 395 U.S. 752, 767-68 (1969).
67 Id. at 753.
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The defendant's wife let the officers into the house and they waited
for the defendant to return home from work.68 When the defendant
returned, the officers arrested him and searched his entire three bedroom house over his objections. 69 The objects found and seized were
used against him at trial.7" The Supreme Court reversed, holding the
search too extensive. 7 The Supreme Court declined to follow the
Harris-Rabinowitzline of cases, choosing instead to follow the reasoning in Trupiano v. United States, which stated that a search warrant is
always required absent some showing of necessity, and that there must
be something more of a necessity for a warrantless search than an
arrest.72
Because a search of an area within an arrestee's immediate control is a warrantless search, the Supreme Court had to apply a Terry
reasonableness test to determine the validity of the search. In cases
involving the possibility of a dangerous arrestee, who might be within
range of a weapon, the Court has found that the exclusionary rule is
not a proper deterrent and probable cause is too high a threshold for
police officers to cross, so it applies the Terry reasonableness test. The
Court held that it was reasonable to allow police officers to search the
arrestee for weapons and the area within his immediate control to prevent him from reaching a weapon.7 3 The necessity of preventing harm
to the officers made it reasonable for the officers to perform warrantless searches of the arrestee and the area within his immediate
control.74
C)

Maryland v. Buie and the Limitations of the Protective Sweep
Doctrine.

A common thread running through the Terry reasonableness
cases is the Supreme Court's desire to ensure that police officers are
not forced to take undue risks. However, the Court has constrained
the freedom given to the police by imposing strict standards. The
Supreme Court requires that the search be no more invasive than necessary to protect the safety of the officers and that the officers have
68 Id.
69 Id. at 753-54.

70 Id. at 754.
71 Id. at 768.

72 Chimel v. California, 395 U.S. 752, 758-59 (1969).
73 Id.at 763.
74 Id.
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reasonable suspicion based on articulable facts that there is danger to
the officers.
Maryland v. Buie was the first case that dealt exclusively with the
idea of a protective search of a residence.75 Prior to Buie, police were
performing searches according to the standards set forth in Chimel.7 6
However, the Court recognized that there is a possibility of danger
from unknown suspects as well as the arrestee. In Buie, a man wearing a red running suit committed an armed robbery.7 7 Police officers
obtained an arrest warrant for the defendant and arrested him in his
residence.78 During the arrest, the defendant was found hiding in the
basement and he was ordered out by the police and arrested.79 A
police officer then entered the basement to check for possible accomplices and found the red running suit, which tied the defendant to the
robbery.8 °
The Court held that the search was unreasonable and created the
protective sweep doctrine to govern sweeps of residences after a lawful arrest on the premises.8 ' The Court was leery of allowing a full
82
search of a residence according to the standards laid out in Chimel.
To curtail unlawful police sweeps, and to address the danger posed by
unknown assailants, the Court created the protective sweep doctrine.
A lawful protective sweep, irrespective of probable cause or a warrant, must be accompanied by articulablefacts which create a reasonable belief that there are accomplices present who might pose a threat to
the officers.83 The Court emphasized that a protective sweep is not a
full search and is limited in scope and duration. 84 A protective sweep
is only a cursory inspection of the places a person may hide and it
cannot last longer than what is reasonably necessary to dispel the possibility of danger.8 5 Any evidence found in plain view during a lawful
75 Buie, 494 U.S. at 327.
76 Id. at 336-37.
77 Id. at 328.
78 Id.
79 Id.
80 Id. at 325.
81 Maryland v. Buie, 494 U.S. 325, 334-35 (1990).
82 See id. at 336.

83 Id. at 327 (citations omitted).
84 Id.

85 Id. at 335-36.
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protective sweep is not subject to the exclusionary rule and may be
seized.86
The Court distinguished Chimel on two grounds. First, the Court
reasoned that Chimel concerned a complete search of the residence
where the arrest was made; second, the search in Buie was justified
because of the suspicion of danger from other accomplices in the residence.87 Clearly, the Court recognized the danger of possible assailants, but did not want to extend Chimel to create a per se rule allowing
searches of an entire residence after a lawful arrest. The Court did
not want to return to the Harris-Rabinowitzrule but it also did not
want to place officers in danger. The protective sweep doctrine was a
sensible compromise, but only if the limitations on its use were
enforced. The Court required that the sweep meet the reasonableness
duration
inquiry in Terry and that it be strictly limited in scope and
88
thereby protecting officers and protecting citizen's rights.
Another reason for the limitations imposed on protective sweeps
is the increased possibility of police misconduct when the plain view
doctrine is taken into account. The plain view doctrine allows officers
to seize evidence of crimes or contraband if it is out in the open.8 9
Allowing police officers a per se right to search would encourage
police officers to arrest people on meritless charges in order to effect
arrests and then proceed to search the residence for evidence of other
crimes to charge the person with. 9° Police might engage in "fishing
expeditions" when they suspect someone of wrongdoing, but they do
not have probable cause to obtain a search warrant. For example,
police officers could serve a person with an arrest warrant for driving
with a suspended license and then proceed to search his entire house.
The Supreme Court was aware of the potential for abuse when it
decided Buie and was wary of giving the police so much leeway.
Under the protective sweep doctrine, searches are allowed, but
they have to be judged against an objective standard of reasonableness. The officers must show that they had some facts, instead of mere
hunches that made them feel they were in danger. 9' As a result, the
test invites some of the conduct that it seeks to prevent. Unscrupu86 See id. at 330.

87
88
89
90

Maryland v. Buie, 494 U.S. 325, 336 (1990).
Id. at 3.34-36.
See Horton v. California, 496 U.S. 128, 130 (1990).
Buie, 494 U.S. at 342 n. 5 (Brennan, J., dissenting).

91 Id. at 336-37.
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lous police officers may fabricate facts to satisfy the reasonableness
analysis. Courts can also impose their own policy decisions and hide
them under a veil of reasonableness by lowering the articulable facts
requirement or by giving officers too much discretion in determining
what is reasonable and shelving the required objective review.
D)

United States v. Cash Factual Background

In United States v. Cash, Iowa police received an anonymous call
from a citizen who claimed to have seen a brick of marijuana and a
brick of white powder when he picked up her child from Cash's residence.9 2 After confirming they had an arrest warrant for Cash for violating a no contact order, the police went to Cash's trailer.93 Three
officers went to the front door and Cash opened the door.9" The
officers informed her of the arrest warrant but Cash claimed that the
warrant had been taken care of by her attorney.95 The police allowed
her to look for the paperwork verifying that the warrant had been
recalled.96
During this interaction, Cash became very nervous and moved a
shopping bag from the kitchen out of the officer's line of sight.97 The
officers then waited ten minutes while Cash attempted to contact her
attorney and arrange for someone to take care of her five-year-old
daughter.9 8 The police officers then confirmed that the warrant was
valid and informed Cash that they would have to take her into
custody. 99

According to one of the officers, based on his training and experience, he became worried that because Cash was involved with large
amounts of drugs, there could be someone else present in the residence who could pose a danger to the arresting officers. 0 0 He decided
to perform a protective sweep. The officer walked through the rooms
in the trailer, moving to the bedrooms first and then to the living room
and finally the kitchen.' 0 On the kitchen island, he observed what he
92 Cash, 378 F.3d at 746.
93 Id.
94 Id.
95 Id.
96 Id. at 746-47.
97 Id. at 747.

98 United States v. Cash, 378 F.3d 745, 747 (8th Cir. 2004).
99 Id.
100 Id.
101 Id.
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believed was marijuana, marijuana seeds and marijuana stems. 10 2 He
then retrieved his testing kit from the car and confirmed the substance
on the island was indeed marijuana. 1"3 Then he looked down, saw the
open shopping bag that Cash had moved earlier and observed what
seemed to be more marijuana."° The officers then secured the residence, obtained a search warrant and found methamphetamine, maricash, items related to drug consumption
juana, pills, a large amount of
10 5
and distribution, and a gun.
Cash moved to suppress the evidence on grounds that the protective sweep of her residence was unwarranted. 1 6 The U.S. District
Court for the Southern District of Iowa denied Cash's motion to suppress, and she conditionally pled guilty to possessing
methamphetamine with intent to distribute. 107 Cash appealed the
denial of her motion to suppress and the Court of Appeals for the
Eighth Circuit affirmed.' 08
The court found that the protective sweep was justified, reasoning
that the officer's experience and Cash's nervous and furtive behavior
in concealing the shopping bag established reasonable articulable facts
that supported his concern for his safety.'0 9 The court relied on Terry
stop cases that established reasonable suspicion based on nervousness
and on the officer's experience and training. 110 The court reasoned
that the protective sweep was valid given that the level of suspicion "is
no more and no less than was required in Terry," and because other
circuits have identified an occupant's nervousness and furtiveness as
factors justifying a protective sweep.'''
The Cash court's reasoning indicates that it considered Terry
stops and protective sweeps to be governed by the same analysis.
However, the court ignores the substantial differences between stopping a person on the street to pat him down for weapons and entering
his home without a warrant. The Supreme Court has made clear that
the zone of privacy is greatest in the home:
102
103

Id.
Id.

104 United States v. Cash, 378 F.3d 745, 747 (8th Cir. 2004).
105

Id.

106
107

Id.
Id.

108 Id.

109 Id. at 749.
110 United States v. Cash, 378 F.3d 745, 748-49 (8th Cir. 2004).
I Id. at 748 (quoting Maryland v. Buie, 494 U.S. 325, 334 (1990)).
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The Fourth Amendment protects the individual's privacy in a variety
of settings. In none is the zone of privacy more clearly defined than
when bounded by the unambiguous physical dimensions of an individual's home-a zone that finds its roots in clear and specific constitutional terms: "The right of the people to be secure in their ... houses
...shall not be violated." That language unequivocally establishes the
proposition that "[a]t the very core [of the Fourth Amendment] stands
the right of a man to retreat into his own home and there be free from
unreasonable governmental intrusion." In terms that apply equally to
seizures of property and to seizures of persons, the Fourth Amendment has drawn a firm line at the entrance to the house. Absent exigent circumstances, that threshold may not reasonably be crossed
without a warrant.'12

Therefore, in order to safeguard the sanctity of the home, the Court
has stated that the officers must have reasonable suspicion, based on
articulable facts and the inferences drawn from those facts that would
warrant a reasonably prudent officer in believing that the area to be
swept harbors an individual posing a danger to those on the arrest
scene. 113
In this case, the Eighth Circuit ignored mitigating factors that
would lead to an inference that there was no one in the house and
adopted a new rule governing protective sweeps that lowers the standards imposed by the Supreme Court. The court effectively ignored
the reasoning of the Supreme Court on protective sweeps, choosing to
justify its rule based on a narrow reading of the Supreme Court's
opinion in Maryland v. Buie. The reasoning in United States v. Cash
comes close to allowing a per se rule allowing protective sweep
searches of a defendant's home whenever an arrest is justified. The
Eighth Circuit held that the level of suspicion in a Terry stop and frisk
case is the same as the level of suspicion required for a protective
sweep."' The court explained that there is no reason why the Terry
analysis should not be extended to the Buie context, "given that the
level of suspicion is no more and no less than was required in
Terry."" 5 By ignoring the differences between a Terry frisk and a warrantless search of home, the court shortchanges the Fourth Amend112 Payton v. New York, 445 U.S. 573, 589-590 (1980) (citations omitted).
113 Maryland v. Buie, 494 U.S. 325, 327 (1990).
114 Cash, 378 F.3d at 748.
115 Id.
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ment. If carried to an extreme, the lax application of the rules by the
court would allow officers to pursue fishing expeditions in suspect's
homes based solely on hunches and anonymous tips. This is the exact
result the Supreme Court wanted to avoid when it created the protective sweep doctrine.
II)

So, How Low CAN WE Go?

This section examines the Eighth Circuit's decision in United
States v. Cash. Part 11 (a) discusses the mitigating factors that indicate
that there was no one present in the residence. This weighs against
the court's finding of exigency. Part 11 (b) discusses the Eighth Circuit's jurisprudence in protective sweep cases and whether the court
has followed precedent in Cash. In prior cases, the Eighth Circuit has
not found exigency unless officer's had knowledge that the suspect
was armed or there were other factors indicating there were people in
the homes. Accordingly, it is hard to see how Cash follows precedent.
Rather, it appears that Cash rewrites the law governing protective
sweeps. Part II c) examines the cases used by the majority in Cash to
justify its position and distinguishes them. Part II d) discusses the
effect of the rule in Cash and whether it is justified considering the
Supreme Court's position on general crime control measures. This
note argues that the Eighth Circuit's approach is analogous to crime
control measures the Supreme Court has held do not warrant an
exception to the Fourth Amendment warrant requirement.
A)

The mitigating factors in United States v. Cash

In deciding whether a warrantless search is reasonable, the
Supreme Court employs a balancing test weighing the interests of the
citizen against the government's interest in conducting the search.
Admittedly, in protective sweep cases, the government's interests in
effective crime prevention and protecting police officers may equal
the private citizen's interest in not having the police walk through his
home after he has been legally arrested. However, for the government's interest to outweigh the private citizen's interest, more than
crime prevention must be alleged. The Supreme Court specifically
required that the police officers show that they had reasonable suspicion that there were other people in the home that posed a danger to
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them." 6 It follows that in situations where there is no officer safety
exigency, the search will be held unreasonable.
In Cash, the police officers who responded to the anonymous tip
ignored all the mitigating factors that would have informed reasonable
officers that there was no one present in the house. The officers
attempted to justify the protective sweep of Cash's home by pointing
out that she was nervous when she answered the door, and she moved
a shopping bag out of their line of sight, and on an anonymous tip that
Cash had drugs." 7 The Eighth Circuit relied heavily on the officer's
experience that suspects allegedly involved with the sale of drugs are
usually dangerous to find the requisite danger.
While it may be true that drug dealers are dangerous, it does not
follow that police officers are always in danger when arresting suspected drug dealers. A reasonable police officer should take all facts
into account when deciding whether there could be anotherperson in
the house that could harm them. Several mitigating factors were
ignored by the police officers before they performed the protective
sweep. The court also ignored these factors when it held the search
valid.
1)

Probable Cause, Reasonable Suspicion, and Anonymous Tips

In this case, the police officers were dealing with a suspected drug
dealer, but they did not have personal knowledge Cash was a drug
dealer. The police officers had only received an anonymous tip alleging that Cash was a drug dealer. However, in light of precedent, this
anonymous tip did not give the officers probable cause to secure a
search warrant for the residence.
The Supreme Court has established several guidelines on the use
of anonymous tips to establish probable cause and reasonable suspicion. In Illinois v. Gates the Court outlined the requirements that an
anonymous tip must meet in order to create probable cause." 8 In
Gates, an anonymous letter setting forth specific details about the
defendant's drug dealing activities was sent to the police.' "9 In order
to create probable cause and issue a search warrant, a magistrate must
have a reasonable indication that there is a fair probability contraband
116 Buie, 494 U.S. at 327.
117 Cash, 378 F.3d at 746-47.
118 Illinois v. Gates, 462 U.S. 213, 238 (1983).
119 Id. at 213.
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will be found at the location .20 The Supreme Court ruled that the
magistrate must consider the "totality of the circumstances," which
permits a balanced assessment of the relative weights of all the various
indicia of reliability attending an informant's tip. 2 1 The Supreme
Court concluded that the specificity of the information given and corroborating surveillance gave the magistrate enough information to
conclude that the informant had personal knowledge of the activities
of the defendants, thereby attesting to the veracity of the information
in the letter.'2 2 Therefore, in establishing probable cause through
anonymous information, the most important consideration is whether
the information is sufficiently specific that, when corroborated by
police investigation, it supports the veracity of the information supplied by the anonymous informant.
There is a rigid standard for probable cause, but reasonable suspicion may be established by information that is less reliable than that
required for probable cause. In Alabama v. White, an anonymous
informant told the police that the defendant had an ounce of cocaine
and gave them some facts about the defendant's future activities. 123
Although some of the information could not be independently corroborated by the police, the Supreme Court upheld the search on reasonable suspicion grounds. 124 The Supreme Court found that the
information was not specific enough to establish the veracity and basis
of knowledge of the informant, but that it was enough to establish
reasonable suspicion. 125 In other words, there was some reliability to
the statements of the informant, but not enough for probable cause.
The caller's ability to predict the defendant's future behavior was dispositive because it indicated that the informant possessed inside information normally restricted to a small number of people.2 6 Therefore,
the information was suffiunder a totality of the circumstances test,
127
suspicion.
reasonable
cient to establish
In contrast, the information provided to the police in Cash was
not specific and the police had no indicia of future behavior to be
120 Id. at 240.
121 Id. at 238.

246.
123 Alabama v. White, 496 U.S. 325, 326 (1990).
122 Id. at

124 Id. at 330-32.
125 Id. at 332.
126 Id.
127 Id.
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expected from Cash. The informant stated that Cash had a brick of
marijuana and a brick of white powder in her residence when she
arrived to pick up her child. 28 This kind of information does not
establish probable cause because there is no way to corroborate the
veracity of the information and the informant's basis of knowledge.
The problem in Cash is that the information by itself can not
establish reasonable suspicion either. In White, the Supreme Court
held that reasonable suspicion can be established with less reliable
information than that required for probable cause, but the Supreme
Court found it dispositive that the information predicted the defendant's future behavior and some of that behavior was verified by
police. 129 Otherwise, it would have been unreasonable for the police
officers to stop the defendant. In Cash, the information provided did
not predict any future behavior. It was merely a statement that any
person can make against another. To create reasonable suspicion, the
police officers should have verified some of the information. However, the police did no such thing; they went to Cash's residence
armed with a warrant for violating a no contact order. 130 The warrant
was not for selling drugs or any drug related crime. Clearly, the police
went to the residence in order to obtain consent to search or to obtain
some sort of information that would justify their entry into the home
after arresting Cash.
2)

Other Mitigating Factors Ignored by The Eighth Circuit

In addition to the anonymous tip, there were other mitigating factors in Cash which were ignored by the Eighth Circuit. For example,
when the police arrived, they approached the residence without taking
any of the normal precautions that police take when approaching a
dangerous situation where there may be multiple suspects present. It
is common practice for police officers to secure the back of a house to
prevent other suspects from escaping while they effect an arrest.
Once at the front door, the officers allowed Cash ten minutes to look
around the house and did not restrict her movement during this
13 1
time.
128
129
130
131

United States v. Cash, 378 F.3d 745, 746 (8th Cir. 2004).
Alabama v. White, 496 U.S. 325, 330-32 (1990).
Cash, 378 F.3d. at 746.
Id. at 752 (Bye, J., dissenting).
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During these ten minutes, Cash moved freely around the house
13 2
looking for papers that showed that the warrant was taken care of.
If the officers suspected they were in a dangerous situation and
expected other people to attack them while they were arresting Cash,
then they did not care about the danger, or they would have secured
Cash and moved her off the premises immediately. Their failure to do
so speaks volumes about their purpose and whether they were in fear
of attack by others. Furthermore, one of the deputy's testified that he
lacked any33 information to suggest the presence of others in the
residence.1
While the officers waited outside for the warrant to be confirmed,
Cash was making arrangements for someone to take care of her young
daughter who was present in the residence at the time. 134 A reasonable person would infer from Cash's actions in securing someone to
take care of her children that there were no other adults or teenagers
old enough to responsibly take care of a young child present at the
residence. Reasonable officers, considering this information, should
have concluded that there were no other dangerous people in the residence at the time of the arrest. Accordingly, the officers had no justification to enter and perform a protective sweep of the residence
because they had no articulable facts other than a general suspicion to
support their inference that they were in danger from another person.
If the officers believed they were in danger, they could have asked
Cash to step outside and then detained her outside, thereby obviating
the need to enter Cash's home where they could have been attacked
by other people.
The court agreed with the officers that they had reasonable suspicion that there were other people in the house that posed a threat to
the arresting officers. Essentially, the court found what amounts to a
per se right for the police to enter an alleged drug dealer's house and
perform a protective sweep while ignoring any contrary evidence.
First, the court dismisses the fact that the police obtained unsubstantiated and unverified information from an anonymous informant, insufficient to establish reasonable suspicion or probable cause. 13 Second,
the officers did not behave as if they were in danger while they waited
132 Id. at 746-47.

133 Id. at 752 (Bye, J., dissenting).
134 Id. at 746-47.

135 Id. at 750 (Bye, J., dissenting).
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136
for Cash to set her affairs in order before taking her into custody.
Third, the officers had no articulable facts to conclude Cash was a
drug dealer.'37 Fourth, the police provided no information that there
was someone else at the house that posed a threat to the arresting
officers. 138 The court's approach
violates the safeguards provided by
39
the Supreme Court in Buie.1

B)

Eighth CircuitJurisprudence After Buie

The Eighth Circuit's post-Buie rulings on the constitutionality of
protective sweeps all have several common threads. The court has
consistently upheld protective sweeps in cases where the officers have
actual knowledge or very good information that there are weapons
present in the residence or if they believe or they know that they are
dealing with dangerous suspects. Typically, these suspects have prior
weapons convictions. The strongest cases also present evidence that
the officers did not know or could not know how many people were
present in the location swept. United States v. Cash is the only case in
which the Eighth Circuit has upheld a protective sweep when officers
were not seeking out a known violent offender, had actual knowledge
that the suspects possessed weapons, or where the officers reasonably
concluded that they were in danger from other people present at the
residence during the arrest.
For example, one of the first cases the court decided after the
Supreme Court's ruling in Buie was United States v. Home.4 ' In
Home, there were many facts that would indicate to the police that
they were in danger from other potential assailants inside the residence. First, the officers had no way of knowing who was at the residence when they arrived. There were several people present at the
house during the arrest and the several officers had no way of knowing who was in custody and how many of these people were under
control. 4 ' Second, the officers knew that a previous search warrant
for the defendant's residence had uncovered cash, weapons, and
42
drugs.
136 United States v. Cash, 378 F.3d 745, 751 (8th Cir. 2004) (Bye, J., dissenting).
137 Id. at 746.
138 Id. at 752.

139 Maryland v. Buie, 494 U.S. 325, 334 (1990).
140 United States v. Horne, 4 F.3d 579 (8th Cir. 1993).
141 Id. at 586.
142 Id. at 583.
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In 1995, the Eighth Circuit decided United States v. Vance.'4 3 In
that case, the police were trying to arrest a known gang member.'4 4
There were five outstanding warrants for the defendant's arrest for
drug violations, terroristic threats, false imprisonment, being a felon 1in
45
possession of a firearm, and unlawful flight to avoid prosecution.
The police also knew, according to an informant, that the defendant
was armed and in the company of other felons. 146 During the arrest,
police entered the home and proceeded to perform a protective
sweep. 147 The court declined to uphold the sweep under Buie, choosing instead to base its decision on exigent circumstances. 48 The court
agreed that the officer's fear for their safety was reasonable based on
the fact that there were other people in the house and there were
weapons in the house. 49 In light of all the evidence, the court concluded that the search was justified on safety grounds. 50 In Vance, the
police could have conducted a protective sweep of the residence based
on their reasonable fear, and the court could have upheld it as such.
In fact, Vance appears to be exactly the kind of case that the protective sweep doctrine was created for.
United States v. Hawkins is another protective sweep case decided
in 1995 by the Eighth Circuit. 15 1 In that case, the defendant was
arrested after the police received a call from his wife saying that he
had threatened her with a gun and was selling drugs while on probation. 52 The police were also informed that there was another woman
in the apartment with the defendant. 53 When the police arrested the
defendant, he was outside of his apartment. 54 Following the arrest,
they ordered the other woman in the apartment out and then proceeded to perform a protective sweep. 5 ' The defendant challenged
143 United States v. Vance, 53 F.3d 220, 220 (8th Cir. 1995).
144 Id. at 221.
145 Id.
146 Id.
147 Id.

148 Id. at 222.

149 United States v. Vance, 53 F.3d 220, 222 (8th Cir. 1995).
150 Id.

151 United States v. Hawkins, 59 F.3d 723 (8th Cir. 1995), vacated by Bailey v. United
States, 516 U.S. 137 (1995), superseded by statute, 18 U.S.C. §924(c), as recognized in United
States v. Luciano, 329 F.3d 122 (1st Cir. 2003).
152 Hawkins, 59 F.3d at 726.
153 Id.
154 Id.

155 Id.
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the sweep on grounds that he was not legally under arrest, but he did
51 6
not challenge it as unreasonable under the Fourth Amendment.
The court found that the officers performed a protective sweep incident to a lawful arrest. 157 Because a reasonable officer could conclude
that the defendant had committed an offense against his wife, the war158
rantless arrest was reasonable, and a protective sweep was proper.
Hawkins is another case where the protective sweep doctrine may be
justified.
Four years after its Hawkins decision, the Eighth Circuit decided
United States v. Boyd, affirming the defendant's conviction and
upholding the protective sweep of his residence. 59 In Boyd, police
officers received information from a confidential informant, that the
defendant was selling cocaine outside a motel.1 60 The police conducted surveillance on the motel and observed some drug transactions
taking place. 6 ' The officers then knocked on the door of the motel
room, and the defendant opened it slightly. 6 Seeing a shotgun, the
officer attempted to open the door fully.'63 The defendant slammed
the door shut and the officers heard footsteps and a thud."6 Once
they opened the door, the officers observed the defendant standing in
the room with a Ruger pistol by his feet and a bag containing cocaine
base.'65 The officers then heard a flushing toilet and running footsteps
and saw another individual exiting the bathroom."6
Five months later, the defendant violated his parole and U.S.
Marshals received an arrest warrant for him.' 67 After obtaining information that the defendant was living with his girlfriend, the police
went to the residence to arrest him.' 68 The police knocked, identified
themselves, and were let into the residence by the defendant's girlfriend and his son.'6 9 When they asked where the defendant was, his
156 Id. at 727.
157 Id. at 728.
158 United States v. Hawkins, 59 F.3d 723, 728 (8th Cir. 1995).
159 United States v. Boyd, 180 F.3d 967 (8th Cir. 1999).
160 Id. at 972.
161 Id.
162 Id.
163 Id.

164 Id. at 973.
165 United States v. Boyd, 180 F.3d 967, 973 (8th Cir. 1999).
166 Id.
167 Id.
168 Id.
169 Id.
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The officers went upstairs,
girlfriend told them he was upstairs.
entered the room and performed a cursory inspection of the room, but
did not look into all of the places that a person might hide. 17 1 Other
officers arrived on the scene after the arrest and performed a protecwhere they observed in
tive sweep of the upper level of the residence
7
1
cocaine.
and
currency,
plain view weapons,
The defendant challenged the constitutionality of the protective
sweep and the court upheld the officer's actions.7 3 Responding to
allegations that the officers no longer had any reason to fear anything
because everyone in the house was under arrest or under control of
the officers, the court stated that it does not make sense to prescribe 17a4
constitutional test at odds with safe and sensible police procedures.
The protective sweep was upheld because the officers had no way of
knowing whether everyone on the upper level had been accounted for
and they had not examined all the places where a person might hide
during the initial search. 175 Furthermore, the police were dealing with
known to be armed and had a history of gun and
a defendant who was
76
drug possession. 1
The Eighth Circuit decided United States v. Jones later that same
year. 177 In Jones, the court reversed the defendant's conviction on
other grounds, but upheld the protective sweep as constitutional. 178 In
that case, the defendant brandished a shotgun while police officers
were assisting in the arrest of two other men.' 79 The officers chased
the defendant into an apartment building, seized the shotgun the
defendant had dropped and found an AK-47 behind a screen door of
their apartment building. 18° The officers then conducted a protective
sweep of the entire building.' 8 ' During the sweep, the officers
obtained consent to search an apartment which uncovered several
170

Id.

171 United States v. Boyd, 180 F.3d 967, 973 (8th Cir. 1999).
172

Id. at 974.

173 Id. at 975.
174 Id. at 975-76 (quoting United States v. Lucas, 898 F.2d 606, 610 (8th Cir. 1990)).
175 Id. at 976 (quoting United States v. Home, 4 F.3d 579, 586 (8th Cir. 1993)).
176

See id. at 973.

177 United States v. Jones, 193. F.3d 948 (8th Cir. 1999).
178

Id. at 949-50.

179 Id. at 949.
180 Id.
181

See id.

2005]

THE PROTECTIVE OR THE PROFILING SWEEP DOCTRINE?

139

other weapons the defendant later admitted he owned. 182 The Jones
court held that the protective sweep was constitutional, finding that
the police officers had a reasonable fear for their safety because the
defendant had brandished a shotgun and the officers discovered a rifle
after they entered the building.' 83 The court ruled that the officers
could reasonably have concluded that someone else in the building
might pose a threat to their safety because the defendant's flight could
be construed as an effort to warn others in the building. 184 Furthermore, the Jones court concluded that the rifle could signal to a reasonable mind the presence of another potential assailant within the
building. 185
In 2000, the Eighth Circuit decided United States v. Clayton,
which upheld a protective sweep of a residence.' 86 In Clayton, an
anonymous caller told the police that he and another individual were
at the defendant's residence where he had seen a methamphetamine
lab and a sawed off shotgun.' 87 The police officers found that the
defendant had an outstanding warrant for failure to appear for a
speeding citation and verified the defendant's address.'8 8 The officers
and a DEA task force drove to the defendant's residence and stationed themselves outside the house. 89 A police officer then knocked
on the door. 90 A female voice asked who it was and the officer identified himself. 9 ' The door was opened by a male friend of the defendant's who told him that the defendant was inside and invited the
officer into the house.'92 Once inside, the officer saw the defendant
sleeping on a couch and perceived an odor associated with
methamphetamine production.' 9 3 On this basis, the officer called for
the DEA agents to enter.'9 4 The officer then secured the defendant,
who was reaching for the sofa, and observed a two-stage liquid in a jar
182 Id.

183 United States v. Jones, 193. F.3d 948, 949-50 (8th Cir. 1999).
184 Id. at 950.
185 Id.

186 United States v. Clayton, 210 F.3d 841 (8th Cir. 2000).
187 Id. at 842.
188 Id.
189 Id.
190 Id.

'91 Id.
192 United States v. Clayton, 210 F.3d 841, 842 (8th Cir. 2000).
193 Id. at 843.
194 Id.
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in the kitchen containing what he thought was methamphetamine.' 9 5
A search of the couch revealed that the defendant was reaching for
the sawed-off shotgun. 9 6 The DEA agents then conducted a protective sweep of the residence and found two women in addition to the
defendant and the other man in the living room. 197
The court reasoned that the protective search was clearly warranted in this situation and the defendant's allegation that the search
was pretextual did not invalidate it.' 98 Because it was raised for the
first time on appeal, the court only reviewed the defendant's allegations for plain error. The court found no decision of the Supreme
Court or the circuit holding the execution of a search warrant for the
purpose of discovering other evidence is an improper use of law
enforcement authority." 9 Therefore, the search was reasonable and
justified by probable cause. 0 ° The officer developed probable cause
once he perceived an odor associated with methamphetamine and his
visual observation of the pickle jar.20 Furthermore, the protective
sweep was justified based on the fact that the DEA officers did not
know how many people were present in the residence. °2 The facts
fully support this decision as the police officer heard a female answer
the door and was invited inside by another man.20 3 Under these circumstances, the DEA had articulable facts that indicated the potential
presence of other armed assailants that could compromise the safety
of the officers present.
Later the same year, the Eighth Circuit upheld a protective sweep
in United States v. Brown.2° In that case, the defendant was arrested
on a pending arrest warrant on a federal indictment. 20 5 A few months
earlier, police officers had responded to a report of shots fired and a
single vehicle accident. 20 6 At the scene, the officers saw a vehicle that
195 Id.
196 Id.
197 Id.

198 United States v. Clayton, 210 F.3d 841, 844 (8th Cir. 2000).
199 Id.
200 Id.
201

Id. at 845.

202 Id.

Id. at 842.
204 United States v. Brown, 217 F.3d 605 (8th Cir. 2000).
205 Id. at 608.
206 Id. at 607.
203
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had struck a pole and had a bullet hole in the windshield. °7 There
was no one in the car, but a bystander shouted that the occupants
were getting into another car.20 8 The police officers intercepted this
car. 20 9 The defendant was arrested for gun possession and for possession of a large amount of crack cocaine.2 1 °
In October, police officers drove by the defendant's residence. 2 11
Knowing of the outstanding federal arrest warrant, the officers
knocked on the front door and were allowed inside by the defendant. 2 12 Additionally, the officers were also aware that the defendant
currently resided with the driver of the getaway car where the guns
and drugs were found.2 13 After the arrest, when asked if there was
anyone else present, the defendant paused, and after a second inquiry,
said no." 4 The officers performed a protective sweep, found no other
persons, but discovered several weapons. 2 1 The officers stopped
searching and obtained a search warrant and performed a full search
of the house which led to the discovery of more weapons and narcotics paraphernalia.2 16
The defendant challenged the sweep of the residence because the
police lacked articulable facts that there was someone else present in
the residence. 2 17 The court upheld the search based on the facts that
the police were aware that the defendant lived with another criminal
(the driver of the car), the defendant's prior arrest yielded several
weapons, and that the defendant paused before answering the police
officer's initial inquiry whether there was anyone else present.2 18 Furthermore, the police officers had performed a data check prior to
entering the residence that showed that the defendant was considered
dangerous. 219 These facts, when examined by a reasonable officer,
would indicate that there was the potential that another armed crimi207 Id.
208 Id.
209 Id.

210 United States v. Brown, 217 F.3d 605, 606-07 (8th Cir. 2000).
211 Id. at 607.
212
213
214
215

Id.
Id.
Id.
Id.

216 United States v. Brown, 217 F.3d 605, 607 (8th Cir. 2000).
217 Id.
218 Id.
219 Id. at 608.

CIVIL RIGHTS LAW JOURNAL

[Vol. 16:1

nal was in the residence that could pose a danger to the officers
present.
Contrasting the cases above with Cash, the distinctions become
apparent. In the previous cases, one or more of the following factors
was present: (1) police officers had concrete knowledge of the presence of weapons or narcotics; (2) other people were present in the
residence; (3) the police officers were entering a highly unstable and
dangerous situation.2 ° In Cash, however, the officers performed a
protective sweep based on very thin factual foundations. First, the
officers never behaved as if they were in danger from Cash. 22 ' The
only information that the officers had that alleged Cash had drugs in
her possession was an unsubstantiated anonymous tip.222 Further, the
anonymous caller only made a bare allegation that he saw drugs in the
house. 2 23 The caller never told the police that he observed any weapons or other people in the residence. The police officers never
attempted to verify any of this information by conducting any sort of
police surveillance as they did in United States v. Boyd.22 a The officers
also had no prior arrest records for Cash that indicated that she was a
danger or had been convicted of possessing illegal weapons as many of
the defendants in other protective sweep cases had.225 In fact, Detective Funaro, one of the arresting officers, testified that he did not have
any information that suggested the presence of others.2 26 When the
police officers arrived at Cash's trailer, they never took any precautionary measures as Cash attempted to contact her attorney and
arranged for someone to take care of her daughter.227
There are absolutely no facts the police relied on to form a reasonable belief that they were in danger from other people present in
the residence. The rational inferences that can be taken from the facts
in this case do not suggest that the officers could have reasonably concluded they were in danger while effecting the arrest. This is the only
case where the Eighth Circuit has upheld a protective sweep on such
220 See United States v. Clayton, 210 F.3d 841, 841-44 (8th Cir. 2000); Brown, 217 F.3d at
607.

221 Brief for Appellant at 12, United States v. Cash, 378 F.3d. 745, No. 03-1629 (8th Cir.

2004).
222 United States v. Cash, 378 F.3d 745, 746 (8th Cir. 2004).
223 Id.
224 Id. at 746-47.

225 Id. at 746.

226 Brief for Appellant at 12, Cash, 378 F.3d (No. 03-1629).
227 Cash, 378 F.3d at 745-47.
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thin grounds. The court ignored the presence of these mitigating factors which suggested that there was no danger to the officers. 28 The
court has denied Cash the protection of the Fourth Amendment.
C)

The Eighth Circuit's Rationale in United States v. Cash

In United States v. Cash, the majority justified its decision based
on the fact that a Terry stop and a protective sweep require the same
level of suspicion. 2 9 The court cited language in Maryland v. Buie
that states that the level of suspicion required for a protective sweep is
the same as that required for a Terry stop and frisk in Terry v. Ohio.Y
However, it does not follow that reasonable suspicion for a Terry frisk
is the same level of suspicion needed for a Buie protective sweep.
Under Terry, the officers only need reasonable suspicion that they are
dealing with an armed suspect to justify a Terry frisk. 23' However,
Buie requires a higher factual threshold. Facts that establish reasonable suspicion that someone is armed and dangerous do not necessarily
establish reasonable suspicion that there are undetected, potentially
armed assailants in a home. The standard might be the same in name,
but it is different in application because officers need to show, not that
they are in danger from the person they have stopped on the street,
2 32
but that they are in danger from other undetected armed assailants.
Accordingly, a higher level of proof is required. In the context of
a search of a person's home, a higher burden on the government
makes sense because the officers are entering the home which is much
more intrusive into a person's privacy than a brief stop and frisk on
the street. Admittedly, in Terry, the danger to officers is not as great
as in Buie because the officers are entering an area that they cannot
effectively control. 3 3 However, this consideration must be balanced
against the greater intrusion into the home compared to the less substantial intrusion in a Terry stop.
In United States v. Cash, the court adopts the position that nervous behavior by a suspect, combined with an officer's knowledge that
drug dealers in general are dangerous is enough to create reasonable
228 Id.
229 Id. at

749.

230 Id. at 748-49.

231 Terry v. Ohio, 392 U.S. 1, 27 (1968).
232 Buie v. Maryland, 494 U.S. 325, 333 (1990).
233 Id.
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suspicion under Terry for a stop and frisk.23 4 However, upon closer
inspection, the cases cited by the majority to support its rationale do
not bolster the court's reasoning. The cases cited by the majority are
cases where reasonable suspicion was established on very thin factual
foundations or there are other facts that created reasonable suspicion
independently of nervousness or furtive behavior by suspects.
The court first cited United States v. Atlas 235 for the proposition
that nervousness is a significant factor in establishing reasonable suspicion for a stop and frisk. 236 Nervousness is an important factor in
assessing whether a person who is stopped on the street may be armed
and dangerous, but it should not be enough to create reasonable suspicion by itself. In Atlas, the combination of nervous behavior, the
thud heard by police when the bag that contained the gun landed on
the floor, and the fact that the same officers had recovered a weapon
from a similar nylon bag the week before all bolster the finding of
reasonable suspicion. 237 Alone, nervous behavior and evasive answers
may not have been enough to establish reasonable suspicion. Regardless, Atlas is a Terry stop case. While nervousness might be enough to
create reasonable suspicion for a Terry frisk on the street, it is not
enough to create reasonable suspicion that the officers are in danger
of attack from other armed assailants. Additionally, this reasoning
ignores the fact that a person's right to privacy is greater in the home
238
than it is on the street.
The Cash majority next cites United States v. Condelee23 9 for the
proposition that nervous behavior is one of the factors needed to
establish reasonable suspicion in a Terry stop case.240 In Condelee,
DEA agents received a tip that sharply dressed black females coming
from Los Angeles were carrying cocaine.2 4 1 The agents observed the
defendant, who matched the description, exit the plane with a gar234 Cash, 378 F.3d at 748.

235 United States v. Atlas, 94 F.3d 447 (8th Cir. 1996). In Atlas, police officers responded to
a call in a high-crime neighborhood. They observed a nervous and surprised defendant who
dropped a bag that made a thud. He answered their questions evasively. The police officers
based their suspicion on the suspect's nervousness and the fact that they had recovered a gun
from a similar bag a week earlier. Id. at 449.
236 Cash, 378 F.3d, at 748.
237 Atlas, 94 F.3d at 449.
238 Payton v. New York, 445 U.S. 573, 589-590 (1980).
239 United States v. Condelee, 915 F.2d 1206 (8th Cir. 1990).
240 Cash, 378 F.3d at 748.
241 Condelee, 915 F. 2d at 1208.
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ment bag and purse and walk directly to the exit. 42 When the agents
confronted the defendant, she became nervous, but produced identification and a ticket in her own name. 43 Allegedly, she behaved furtively by tilting her purse away from the police officers when
removing her identification. 244 Finally, when she placed the purse
down on a trash can, the officers heard a thud as if something heavy
245
was in it.
In Condelee, the majority relied on the agent's 17 year DEA
experience, the nervous behavior by the defendant, and the descriptions of the couriers given to them to find reasonable suspicion to justify the Terry stop. 2 46 However, it is one of the weakest
cases that
247
established reasonable suspicion to justify a Terry stop.
Another case the Eighth Circuit used to justify nervousness as a
factor establishing reasonable suspicion is United States v. Meza-Corrales.248 While nervousness was indeed a factor in that case, the Cash
majority took the case out of context to support its position. In MezaCorrales, DEA agents, after placing a residence under surveillance,
arrested a man leaving the residence with $29,000 in cash. They
observed further evidence of drug trafficking in the home. 4 9
Police officers and DEA agents arrived at the residence and saw a
man outside sounding the horn of his car.250 He had two handguns
inside the car.25' They approached the residence and secured the
defendant's girlfriend, who informed them the defendant was in the
rear of the residence.25 2 At this point, several individuals were
observed running from the back door of the house. 3 The defendant
was secured and the agents conducted a protective sweep. 54
242
243
244
245
246

Id.
Id.
Id.

Id.
Id.

247 United States v. Condelee, 915 F.2d 1206, 1210 - 12 (8th Cir. 1990) (Gibson, J., dissenting) (arguing that the defendant had identification and a ticket in her own name; that being
nervous and tilting a purse away from inquisitive eyes is not indicative of any illegal purpose; and
that a heavy object in a purse is not uncommon).
248 United States v. Meza-Corrales, 183 F.3d 1116 (9th Cir. 1999).
249
250
251
252
253

Id. at 1119.
Id.
Id.
Id.
Id.

254 United States v. Meza-Corrales, 183 F.3d 1116, 1119 - 20 (9th Cir. 1999).
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The court upheld the sweep, stating that "the agents clearly had
probable cause to conduct their initial protective sweep," because,
after they secured the girlfriend and the defendant,"[t]he agents then
had a reasonable basis to believe that criminal activity was about to
occur or had been occurring." '5 5 Regardless, the officers had enough
facts to support a reasonable belief that they might be in danger from
unidentified and armed assailants within the residence. They did not
need any furtive or uncooperative behavior by the defendant to justify
this fear. The officers were entering a residence and did not know
how many people were there, they had observed weapons, and they
had detained a man leaving the residence with almost $30,000 on his
person.25 6 However, the court in Cash used this case to support its
position that nervous or furtive behavior is enough to justify a protective sweep. 257
The majority also relied on United States v. Robinson,25 8 a Terry
stop case, to strengthen their argument that nervousness is a sufficient
factor to uphold a protective sweep and that people involved in the
drug trade are dangerous. 25 9 In Robinson, the defendant was stopped
in his car after he was observed leaving a residence under surveillance
for drug activity. 26 The defendant was personally known to be a drug
dealer to some of the agents. 6 1 When they stopped the car, one of the
officers saw the defendant moving around in the front seat; he
his hands from the steering wheel and
hunched his shoulders, moved
262
dropped them to his lap.
When the officers approached the defendant, he appeared nervous and would not make eye contact with the officers. 263 The officers
conducted a Terry frisk . 2 64 However, the court upheld the frisk based
mostly on the facts other than the defendant's nervousness. The court
stated that "[t]he officer. . .had a reasonable suspicion that [defendant] had just purchased drugs and that he might be armed and dangerous. He was justified... in conducting a pat-down search.. .Further
255 Id. at 1124.
256 Id. at 1119.

257 United States v. Cash, 378 F.3d 745, 748 (8th Cir. 2004).
258 United States v. Robinson, 119 F.3d 663 (8th Cir. 1997).
259 Cash, 378 F. 3d at 748.
260 Robinson, 119 F.3d at 665.
261
262
263
264

Id.
Id.
Id.
Id.
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justification for the reasonableness of the officer's suspicion was the
fact that [defendant]... appeared nervous and... he would not make

eye contact., 265 It strains the mind to understand how Robinson supports the conclusion that nervousness, combined with an officer's
knowledge that suspected drug dealers may be armed, will justify a
protective sweep of a home.26 6 Reasonable suspicion in Robinson was

created by facts other than the nervousness of the defendant.
Another Terry frisk case relied on by the majority was United
States v. Patterson.67 In Patterson, police officers were at a residence

of a known drug dealer conducting a search pursuant to a search warrant.268 During the search, the defendant arrived at the residence and
was asked to come inside by the officers. 6 9 The officers informed him
of the search and asked why he was there.27 ° The defendant replied
that he was purchasing the van from the owner of the house and he
needed some paperwork. 27 ' At that point, the officer conducted a
Terry frisk of the defendant and a gun was discovered in his jacket
272
pocket.
The defendant attempted to suppress the evidence of the firearm
on the grounds that the Terry frisk was in violation of the Fourth
Amendment.2 7 3 The court upheld the search, finding that the van had
been observed at the residence where drug activity had been
observed. 74 Furthermore, the defendant was asked to come inside
and not forced inside the residence.275 In addition, the court found
that it was reasonable to be concerned for his safety because a stranger approached and entered a known drug house while a search warrant was being served.27 6 Therefore, considering the totality of the
circumstances, the Terry frisk was justified on the grounds other than
nervous behavior.
265 Id. at 667.

266 United States v. Cash, 378 F.3d 745, 748 - 49 (8th Cir. 2004).
267 Id. (citing United States v. Patterson, 885 F.2d 483 (8th Cir. 1989)).
268 United States v. Patterson, 885 F.2d 483, 484 (8th Cir. 1989).
269 Id.
270 Id.
271 Id.
272

Id.

273 Id.

274 United States v. Patterson, 885 F.2d 483, 484 (8th Cir. 1989).
275 Id.
276 Id. at 484-85.
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The majority also cited United States v. Horne to support its conclusion. 277 However, in Horne, there were many facts that would indicate to the police that they were in danger from other potential
assailants inside the residence other than nervous behavior.27 8 First,
the officers had no way of knowing who was at the residence when
they arrived because there were several people present and they had
no way of knowing who was in custody and under control.2 79 Second,
the officers knew that a previous search warrant for the defendant's
residence had uncovered cash, weapons, and drugs.2 8 °
In all these cases, there are factors other than nervousness that
created reasonable suspicion. Most of the cases, except for Condelee,28' present additional compelling factors that would create a reasonable fear of danger irrespective of the nervous behavior observed
by the officers. To state that nervous behavior is a dispositive factor
to create reasonable suspicion that other people are present in a residence who are a danger to the arresting officers is to take these cases
out of context. Condelee182 is the lone exception, but it is also inapplicable to the facts in Cash. Condelee establishes reasonable suspicion
for a Terry frisk based on very thin factual foundations. 283 Furthermore, one must admit that reasonable suspicion that someone is carrying drugs in a purse is not the same as reasonable suspicion that there
are undetected armed assailants that pose a danger to officers. The
Cash court's reliance on these cases indicates that it has overextended
the application of Buie protective sweeps.
D)

United States v. Cash is Merely a Crime Control Measure

The Eighth Circuit's decision in Cash has eroded some of the
Fourth Amendment protections against unreasonable searches. In
Cash, police officers executed an arrest warrant for a non-violent
infraction as a pretext to perform a protective sweep. The officers had
received anonymous information that Cash had drugs at the house,
but did not bother to confirm any of this information. 2 ' Essentially,
277 United States v. Cash, 378 F.3d 745 (8th Cir. 2004).
278
279
280
281
282
283

Id.
Id.
Id. at 583.
Condelee, 915 F.2d 1210.
Id.
Id.

284 Cash, 378 F.3d at 746.
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the police officers were there to find drugs, and the protective sweep
was the easiest way for them to confirm their suspicions. The holding
in Cash is not faithful to the reasons for the adoption of the protective
sweep doctrine - protecting officers and the rights of the public.
Therefore, it functions only as a crime control measure. The Supreme
Court has expressly declined to allow police officers to employ crime
control measures that infringe on a citizen's Fourth Amendment right
to be free from unreasonable searches.
For example, in Chandler v. Miller, the Supreme Court disallowed suspicionless drug testing as a mere crime control measure.28 5
In Miller, the Supreme Court held that Georgia's rule that candidates
for state office pass a drug test did "not fit within the closely guarded
286
category of constitutionally permissible suspicionless searches.
The statute required candidates to submit to urinalysis testing and if
287
Simithey tested positive, they could not be placed on the ballot.
larly, in Ferguson v. City of Charleston, the Supreme Court invalidated
a program to identify and test pregnant mothers suspected of drug
use.288 There, Charleston hospital employees would notify police of
any positive tests and the mothers were threatened with law enforce289
If
ment intervention to leverage mothers into stopping drug use.
the mother tested positive twice, the police would be notified and the
patient would be arrested.29 ° The Supreme Court found that this policy is "ultimately indistinguishable from the general interest in crime
291
control.
The Supreme Court has not allowed police to effect general crime
control measures that involve infringing citizens' Fourth Amendment
rights. The most relevant case is Indianapolis v. Edmond, where the
Supreme Court invalidated a police program that operated checkpoints along Indianapolis roads to interdict drug traffic. 292 At each
checkpoint, officers would stop a number of vehicles and the officers
would examine the drivers for signs of impairment. 293 A police dog
285 Chandler v. Miller, 520 U.S. 305, 323 (1997).
286 Id. at 309.
287 Id.
288 Ferguson v. City of Charleston, 532 U.S. 67 (2001).
289 Id. at 71-72.
290 Id. at 72-73.

291 Id. at 81 (citing City of Indianapolis v. Edmond, 531 U.S. 32, 44 (2000)).
292 City of Indianapolis v. Edmond, 531 U.S. 32, 48 (2000).
293 Id. at 35.
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would then walk around the outside of each stopped vehicle.294 The
Supreme Court invalidated this measure as a general crime control
measure. The Court held that "a search or seizure is ordinarily unrea295
sonable in the absence of individualized suspicion of wrongdoing.
While such suspicion is not an 'irreducible' component of reasonableness, we have recognized only limited circumstances in which the
296
usual rule does not apply.
The rule adopted by the Eighth Circuit in Cash is indistinguishable from a general crime control measure and it can easily be abused
by police. In Cash, the officers had some suspicion of wrongdoing, but
it did not rise to the level of reasonable suspicion or probable cause.
The police officers' suspicion was based on an anonymous tip that
they did not bother to corroborate with an investigation. Armed with
a warrant for a no-contact order, the officers arrived at the residence,
took no precautions, as they normally would when approaching a dangerous situation, and then effected a protective sweep of the residence.297 The court upheld this search, and in doing so crossed a line
that the Supreme Court declined to cross in cases where there was a
suspicionless search to effect a general crime control measure.
This case is almost indistinguishable from Edmund, Miller and
Ferguson. While there may be some factual differences, the result is
the same. Allowing police to enter homes and search them based on
an anonymous tip, which they do not corroborate for reliability, and
nervous behavior by the arrestee amounts to no more than a general
crime control measure and it shortchanges the protections of the
Fourth Amendment. The Supreme Court stated in Payton v. New
York that "physical entry of the home is the chief evil against which
the wording of the Fourth Amendment is directed."29' 8 If entry into
the home is allowed on such thin grounds, then the Fourth Amendment's protection against warrantless searches is "a mere form of
299
words."
The Eighth Circuit's rule would allow the police to enter anyone's
home when they have an arrest warrant for a non-violent, and non294 Id.

295 Id. at 37 (citing Chandler v. Miller, 520 U.S. 305, 308 (1997)).
296 Id. (citing United States v. Martinez-Fuerte, 428 U.S. 543, 559 (1976)).
297 United States v. Cash, 378 F.3d 745, 746 - 47 (8th Cir. 2004).
298 Payton v. New York, 445 U.S. 573, 585-86 (1980) (citing United States v. United States
Dist. Court, 407 U.S. 297, 313 (1972)).
299 Terry v. Ohio, 392 U.S. 1, 12 (1968) (citing Mapp. v. Ohio, 367 U.S. 643, 655 (1961)).
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drug related offense. The police would only have to show that they
received an anonymous tip, which they did not verify, and that the
defendant acted nervously. Using such a low standard to create reasonable suspicion to justify a protective sweep will drastically reduce
the Fourth Amendment protections against warrantless searches.
Such a rule invites police misconduct and pretextual searches and it
provides no mechanisms to check police abuse. The Supreme Court
imposed restrictions on the use of the protective sweep doctrine in
order to stop this kind of result. The Eighth Circuit does not do the
Supreme Court's teachings justice by adopting such a broad interpretation of the protective sweep doctrine.
CONCLUSION

Maryland v. Buie was intended to be a narrow holding. It was
primarily a compromise to allow officers more leeway and protect
themselves when entering a dangerous situation and to protect citizen's Fourth Amendment rights against unreasonable searches and
seizures. A protective sweep must be accompanied by reasonable suspicion that there are other armed assailants in the home where the
arrest is taking place; it has to be strictly limited in scope and duration
to ensure the safety of the police officers on the scene. It was not
meant to be used to allow police officers to conduct pretextual
searches based on unreliable information. The standard adopted by
the Eighth Circuit eviscerates some of the limitations on the protective sweep doctrine and it has converted it into a general crime control
measure.
The majority's decision in United States v. Cash may lead to much
more police abuse of citizens' rights. By allowing a protective sweep
based on such thin factual foundations, the Eighth Circuit has come
very close to reverting back to the Harris-Rabinowitz standard
rejected by the Supreme Court in Chimel. Under this new rule, police
officers in the Eighth Circuit are given so much leeway in deciding
when to conduct a protective sweep that it has almost become a per se
rule. This invites the very behavior that Buie sought to curb. Police
officers know that they can effect pretextual searches and justify their
actions on the barest of allegations. The Eighth Circuit should have
drawn the line clearly and overturned the protective sweep in Cash
instead of using it to open the floodgates.
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Admittedly, there may be some good reasons for the court to
adopt such a rule. It is widely documented that drug trafficking and
the evils it brings have increased dramatically in the Midwest, where
the Eighth Circuit sits. 30 ° According to the DEA, there has been
increased smuggling of cocaine, heroin, methamphetamine, amphetamine, and marijuana into the United States through Mexico." 1
Organized crime groups have used the West and the Midwest to distribute these drugs throughout the United States. 0 2 There has also
been a huge rise in methamphetamine production and demand in the
West and Midwest.30 3 The DEA notes that the growing use of the
Internet, which provides access to methamphetamine recipes, coupled
with increased demand, has spurred a large increase in the number of
clandestine labs throughout the United States. 3' These reasons are
quite compelling and they justify increased efforts by police and the
legal system to stop the traffic of illegal substances. However, one
should not go so far as to eliminate constitutional protections for all
citizens. Eliminating the freedoms and protections of the Constitution
is not the way to solve the problem.

300 U.S. Drug Enforcement Administration, www.usdoj.gov/dea/concern/drug-traffickingp.
html (last visited Mar. 17, 2006).
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