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INTRODUCTION

When I was growing up, my dad, whom I love very much, would say
things that would imply that I was white and he would call me white as
well, which made me pretty confused. Within the house it made me
feel happy because it was a kind of acceptance, you belong to this
family, society and everything else. Then I would go out and [experience] some racial abuse, that would confuse me... to me there was an
outside [me] and an inside [me], which one is me?'
I grew up in a small community in Upstate New York. International
adoption was not very common yet, so I didn't see other Asian
adoptees, especially in the town where I lived. I grew up thinking that
I was a freak of nature and that there was no one else like me. Children will point out and make fun of the most obvious differences in
other children. For me it was my slanted eyes and my flat face. I first
came across being teased in either Kindergarten or first grade, and
that is probably also when I started to hate being Korean. My family
is Swedish, German, and English: blue eyes, green eyes, and light
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colored hair. I wanted so much to have blond hair and blue eyes like
them and everybody else. I didn't like being different. I started to
resent the way I looked.2
I couldn't help but feel that I should have been better prepared for the
real world, where racial divides are plainly evident. . . . Would we

[transracial adoptees] have preferred to have been lost in the foster
care system? No. Would be have rather been adopted by white parents than not adopted at all? Yes. Would we want other children to
suffer as we did when our lack of identity hit us on the head? No....
It is too easy to say I am against transracial adoption ....
Although
love should be enough, love does not prepare an African-American
3
child for the society we live in."

These are the voices of children, transracial adoptees (i.e., children adopted by parents of a different race), whose concerns, observations and experiences are often marginalized in the politicized debate
surrounding transracial adoptions, despite the fact that their best
interest is the controlling standard in placement determinations. This
hotly contested practice of placing adoptees of one race with parents
of a different race, which almost universally involves white parents
adopting children of color,4 has been framed in terms of two diametrically opposed positions, each with an attendant, divergent perspective
on the existence and significance of race and racism in America.5 Pro2 Cathi Ring, Finding Myself, http://www.nysccc.orgrT-Rarts/FindMy.html (last visited Mar.
17, 2006).
3 RITA SIMON &

RIIONI)A

ROoII)A, IN TiIIIRI

OWN Volci:s TRANSRA(IA

Ai)Ovrii:s

Ti.i Tinii S'ioimis 91 (Columbia University Press, 2000).
4 -[T]he practice of placing children with prospective adoptive parents who are not of the
same race has been denoted as a transracial adoption (TRA) or transracial placement." Cynthia
Hawkins-Leon & Carla Bradley, Race and Transracial Adoption: The Answer is Neither Simply
Black or White Nor Right or Wrong, 51 CATII. U. L. Ri:v. 1227, 1233 (2002). "[Mlixed race
adoptions . . . occur only in one direction: there is little debate about whether whites should
adopt children of color, but adoptions of white children by parents of color are so rare that they
are not even debated. This dimension of racial policy in child welfare suggests something of the
degree to which race is about hierarchy, not difference." LINDA GORDON, Tlin GREAT AmZONA OIR'IIAN AluCIJnION 309 (1999). See also, RANDAI.i KI:NNIDY, INTIRIRAIAI INTIMAC'IS: SIx, MARRIAGIE, IDlENTITY ANi) ADOVI ON, 389 - 392 (First Vintage Books, 2003)

(discussing " Policies Barring Blacks from Adopting White Children").
5 Twila Perry, Power, Possibility and Choice: The Racial Identity of Transracially Adopted
Children, 9 Micii. J. RACE. & L. 215, 216 (2003) ("in recent years, the debate over transracial

adoption within legal scholarship has been identified as reflecting two perspectives. One perspective is represented by advocates of transracial adoption who argue that adoption should be
colorblind. The other perspective, in which views lie along a continuum, is represented by those
who argue that Black children should not be placed in White families at all or only as a last
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ponents of the practice argue that transracial placements serve
adoptees' best interests because they mitigate placement delays that
are more detrimental to adoptees than the perceived harm resulting
from placement with parents of a different racial background.6 Opponents of transracial placements assert that adoptees are harmed
because adoptive parents are ill-equipped to prepare children of color
for and protect them from the racial realities they will inevitably
encounter outside their adoptive homes.
Race matching (i.e., placing children with parents of the same
race) was the prevailing custom until the passage of the MultiEthnic
Placement Act in 1996 turned the practice on its head and prohibited
consideration of race in placement determinations. Both practices,
categorically prohibiting transracial placements and categorically
prohibiting any consideration of race in placement determinations, are
harmful to the best interest of adoptees. This article proposes that the
right balance between the former and latter practice is to continue
transracial placements and to require racial competency training for
all transracial adoptive parents, so that adoptees are prepared to deal
with the racialized realities that await them outside of their adoptive
homes.7 Prior to the Supreme Court's decision in Grutter v. Bollinger,8 there was questionable support for such a proposition; however,
Grutter properly read as an acknowledgement of the continuing relevance of race in American society, supports it. While both extremes
focus on the harms and benefits of transracial placements, the centrist
position presented here argues that it is a-racial parenting (i.e., parenting that disregards the societal significance of race), not transracial
adoptions, that compromises the best interests of transracial adoptees.

resort. This latter group ...argues, in essence, that in America race always matters and that to
place Black children for adoption without considering the issues they will inevitably confront
growing up in a racist society is a disservice to the children.").
6 Elizabeth Bartholet, Where Do Black Children Belong? The Politics of Race Matching in
Adoption, 139 U. PA. L. Ri:v. 1163, 1255-1256 (1991).
7 While the required training would not dispositively inform the placement determination,
it would certainly be relevant to parental competency. For recent studies on the subject see
Maria Vidal de Haymes and Simon Shirley, Transracial Adoption: Families Identify Issues and
Needed Support Services, CHIi.D WL FARE, Mar./Apr. 2003; M. Elizabeth Vonk & Ruth
Angaran Training for Transracial Adoptive Parents by Public and Private Adoption Agencies,
Ai0oinrioN QJARTERLY, (2003); M. Elizabeth Vonk, CulturalCompetence for Transracial Adoptive Parents, 46 Soc. WORK 246 (2001).
8 Grutter v. Bollinger, 539 U.S. 306 (2003).
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This position acknowledges that well-meaning and loving transracial adoptive parents can still be ill-equipped to provide effective
parenting for their child's societally imposed racial identity.9 In a society that has embraced colorblindness as the extant or desired state of
race relations and the legal ideal, well-meaning and loving adopting
parents, who are unaware of or resistant to acknowledging the significance of race as a distinct experience may be unable to effectively
prepare their adopted children to adapt to and operate within their
racialized environment, to the detriment of adoptees. These parents
may not tutor their children as to racial realities because they fail to
discern them, because they don't wish to acknowledge that a painful
or harmful reality awaits the child they love, or because acknowledging the existence of a racialized reality (different from their own) is a
constant reminder of the adopted status of their child. Whatever the
reason, while the a-racial approach to child rearing may be benign in
motivation, as the narratives of many transracial adoptees reflect, it
can be malignant as to its effect.
Despite proclamations that we don't see race, racism continues to
construct divergent social, political and economic realities in America.
We still live in a society where Black and Latino"° drivers are subject
to a comparatively disproportionate number of police stops and
searches," black consumers pay more and receive diminished customer service as compared to their white counterparts, 12 people of
9 As one transracial adoptive parent comments:
Love, by itself would not be enough. I knew I needed a crash course in how to raise an
adopted child of color .... And I knew I needed to learn more about racism - what it is,
how to recognize it, and what to do about it - so I could cope with it and teach my child
how to cope.
Jan McFarlane, Self Esteem in Children of Color: Developmental, Adoption and Racial Issues,
Anonn'ivi FAMIIus MAGAZINE, Jan/ Feb. 1992 at 2, available at http:llwww.nysccc.org/T-Rarts/
selfesteem.htm. (last visited Mar. 17 2006).
10 Admittedly a Latino can be a member of any race. The accuracy of the characterization
of Latino as a race, ethnicity or culture is the subject of much debate. See Ian F. Haney Lopez,
Races, Nationalities, Ethnicities: Mapping LatCrit (Dis)continuities: Retaining Race: LatCrit
Theory and Mexican American Identity in Hernandez v. Texas, 2 HARv. LATINO L. Rinv. 279
(1997); Juan Perea, Latinalo Identity and Pan-Ethnicity: Toward LatCrit Subjectivities: Five Axioms in Search of Equality, 2 HAizv. LAnINO L. Rjiv. 231 (1997).
11 Online NewsHour: Racial Profiling, Mar. 31, 2001 www.pbs.orglnewshourlbbl
race-relations/ jan-juneOl/profiling_3-13.htm.
12 "To test levels of prejudice based on skin color, ABC's Prime Time host Diane Sawyer
follows two friends, college-educated men in their mid-30s, one black and one white, through a
variety of everyday situations. Using a hidden camera, the film explores their experiences. Pretending to be new in town, John and Glen separately try to rent an apartment, answer an ad for a
job, buy a car and shop. The video chronicles the disturbing differences in the way they are
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color experience diminished health care services, 13 residential segregation' 4 and educational discrimination 5 continue as the norm rather
than the exception, Blacks and Latinos continue to comprise dispro-6
portionate members of imprisoned and impoverished populations,
zero tolerance polices are enforced disproportionately against children of color,' 7 disproportionate numbers of children of color are the18
victims of tracking toward vocational training rather than college,
disproportionate numbers of juveniles of color are certified as adult
defendants, and trading on popular, racial stereotypes continues to
enjoy traction in both criminal investigations 9 and media portrayals
of people of color.2z Despite the pretense of a colorblind society, people of color experience a very color-based reality, and effective
parenting must focus on preparing children for an extant racial reality
not an aspirational colorblind experience. Transracial adoptive parents who have decided to assume the challenges inherent to raising
children of color should be required to take a racial competency traintreated in identical situations." Viewing Race.org, True Colors, http://www.viewingrace.org/
browse sub.php?film-id=385&subject-id=40 (summarizing ABC News 1996 video "'True
Colors").
13 "Black Americans still get far fewer operations, tests, medicines and other lifesaving
treatments than whites despite years of efforts to erase racial disparities in health care and help
African-Americans to live equally long and healthy lives, according to three major studies .... "
Rob Stein, In Healthcare,a Race Gap Persists; Blacks Get Tests and Therapy Less Often, Ti [I
WASInNGTON Posi, Aug. 18, 2005.
14 National Fair Housing Alliance, 2005 Fair Housing Trends Report, April 5, 2005, www.
national fairhousing.org/html/trends/Trends%202005/
Final %202005 %20Annual%20Trends%20Report.pdf.
15 Harvard Civil Rights Project, Confronting The Graduation Rate Crisis in the South, May
19, 2005, http://www.civilrightsproject.Harvard.edu/research/dropout/dropouts-south05.pdf.
16 Racial and ethnic minorities comprised 60% of total prison population, U.S. Department
of Justice, Bureau of Justice Statistics Prison and Jail Statistics 1998, http://www.ojp.gov/bjs/pub/
pdf/cpus9802.pdf.
17 Margaret Graham Tebo, Zero Tolerance, Zero Sense, 86 ABA 40 (2000); Hair et al.,
"Opportunities Suspended: The Devastating Consequences of Zero Tolerance and School Discipline," Advancement Project/Civil Rights Project at Harvard University, June 2000.
18 Education on Lockdown: The School to Jailhouse Track, Advancement Project, (2005),
http://www.advancementproject.org/reports/FINA LEOLrep.pdf.
19 For thoughtful treatment of this subject see N. Jeremi Duru, The Central Park Five, The
Scottsboro Boys and the Myth of the Bestial Black Matz, 25 CARozo L. Riv. 1315 (2004);
Kathryn K. Russell, The Racial Hoax As Crime: The Law As Affirmation, 71 INn). L. J. 593
(1998).
20 In the recent media coverage of the activities of victims of Hurricane Katrina, Whites
were reported as "finding" food in water in nearby grocery stores, while Blacks, engaged in the
same activities, were characterized as "looters." Jennifer Taylor, Looting vs. Finding, ADVANCEMENT Pi oijc:r, Jus'r DIMOCRACY Bi.oc;, Sept. 2, 2005.
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ing course to develop this parenting skills set, so that their children are
prepared to navigate the challenging terrain of racialized realities
effectively. Parents must acknowledge and respond to the challenges
transracial adoptees will experience in a racialized America. The
harm of doing otherwise will accrue to adoptees. Mandatory racial
competency training for all transracial adoptive parents supports
parental efforts to engage the challenges of effective transracial
parenting by highlighting these challenges and providing these courageous parents2' with resources to facilitate parenting designed to serve
the best interests of their children.
Part I of this article discusses the extent to which the Supreme
Court's decision in Grutter operates as a bulwark against colorblind
ideology, since it acknowledges the racial experience as both extant
and legally relevant. This part will also consider the available social
science data that examines the success and failings of transracial,
adoptions and highlight the narratives of adoptees speaking about the
harmful consequences of a-racial parenting. Part II of this article
examines the value judgment as to the existence and significance of
race embedded in the Multiethnic Placement Act's prohibition on the
constructive consideration of race in placement determinations and
the extent to which it constitutes a politicized departure from a meaningful consideration of adoptees' best interests; and also suggests how
a mandatory racial competency training program by state agencies
could cure deficiencies inherent to the enactment, without frustrating
its goals or purpose. Part III of this paper considers curricular goals
and content for a racial competency parenting training program
designed to preserve and promote the best interest of transracial
adoptees. This portion of the project considers some existing
frameworks and programmatic constructs for such training, based on
recent research in this area. Part IV of this article analyzes the consti21 Any person who volunteers to engage the challenges inherent to parenting is to be commended. One moving statement of gratitude echoes this sentiment:
I would like to express my deepest appreciation to all the adopting parents. Their heartbreaking dedication, sacrifice and love has changed hundreds of thousands of young
adoptees' lives for the better .... This is one of the 20th century's greatest accomplishments .... In my opinion, all adopting American parents are heroes.
A momnent with Elliot Kin, State Commissioner on Asian Pacific American Affairs, SiEA^IrI.F
PosT-INnr u I;I N( , Aug. 19, 2003. The challenges fundamental to parenting are exponentially increased by the additional responsibility assumed by transracial adoptive parents of preparing a child for a racialized experience with which the parent is unfamiliar or of which the
parent is unaware.

2005]

LOVING GRUTTER

tutionality of state agencies requiring racial competency training, consistent with the Supreme Court's rulings in Loving v. Virginia22 and
Palmore v. Sidoti23 and compatible with applicable Equal Protection
accommodation of the use and consideration of race in the context of
transracial adoptions, after Grutter. The article concludes on an
encouraging note, endorsing the practice of transracial adoption and
expressing how transracial adoptive parents, armed with racial competency training, can both provide effective parenting for their children
and serve as agents of change in pursuit of an integrationist ideal.
PART

I

THE GRUTTER EFFECT ON CONSTITUTIONAL
CONSIDERATION OF THE RACIAL EXPERIENCE

In 2003, a slim Supreme Court majority upheld the constitutionality of the University of Michigan Law School's race-conscious admissions program, citing the diversity rationale as the basis for its
decision. The diversity rationale provides the following justification
for race conscious admissions practices and policies: higher order
thinking is informed and enhanced by the cognitive disequilibrium
that results when one is forced to reconcile divergent experiences, and
because society has created and maintained divergent racial realities,
classrooms reflective of diverse racial realities promote learning outcomes. 24 This rationale, which received its constitutional imprimatur
from a reticent Supreme Court majority, 25 distinguishes itself from
traditional remedial affirmative action as a theory that fully acknowledges and embraces the existence and value of divergent racial realities and utilizes race-conscious admissions to maximize the intellectual
value of racial diversity. 26 The rationale does not, as remedial discrimination theories forcefully and convincingly do, assert a need to ame22 Loving v. Virginia, 388 U.S. 1 (1967).
23 Palmore v. Sidoti, 466 U.S. 429 (1984).
24 The Grutter majority recognized the following studies, which establish a nexus between
racial heterogeneity in the classroom and learning prerogatives: William G. Bowen and Darek
Bok, The Shape of the River (1998); DiviRsirY C AL .LiNl:I): EvIDENCTj: ON "111 IMPACr o0

AFIRMA'Iv

A(c-rON (G. Orfield & M. Kurlaender eds., 2001);CoMPILLIN(; INrEmsIr: EXAM-

ININO, EVImIFNCF ON RACIAL DYNAMICS IN COI LF(EIS AND UNIvElrll:S

(Mitchell J. Chang et

al. eds., 2003). Grutter, supra note 8 at 330.
25 Tanya M. Washington, The Diversity Dichotomy: The Supreme Court's Reticence to Give
Race a Capital "R", 72 UNIV. CIN. L. Ri:v. 977 (2004) (highlighting three major deficiencies in
the Court's consideration of diversity and how its flawed reasoning may contain the seeds of its
own overruling).
26 Id. at 983-84.
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liorate racial disparities. The Grutter majority's reliance on Regents of
the Univ. of Cal. v. Bakke," where the diversity rationale made its
debut, constitutes an implicit rejection of remedial based affirmative
action as a constitutionally permissible justification for race conscious
admissions policies and practices. 28 The Supreme Court's decision to
strike down the use of race in the companion case, Gratz v. Bollinger,29 was premised on a determination that the use of race by Michigan's undergraduate institution was not narrowly tailored to achieve
educational prerogatives and does not contravene the finding in Grut30
ter that racialized realities continue to manifest in American society.
The diversity rationale is premised on a consideration of race in
terms of its present significance, which is informed by its endemic role
in American history, and its character as a discernible, externalized
experience, rather than merely as the internally derived race-conscious identity of an individual. As the Grutter majority opined,
"[j]ust as growing up in a particular region or having particular professional experiences is likely to affect an individual's views, so too is
one's own unique experience of being a racial minority in a society
like our own, in which race, unfortunately still matters."3 1 While the
majority opinion does not surrender to the essentialist critique of
race-based generalizations in terms of perspectives and viewpoints
(i.e., the belief that all members of certain racial groups think alike), it
does subscribe to tenets of experiential essentialism (i.e., the belief
that an externally imposed racial identity creates common racialized
realities for those perceived by society to be members of particular
racial groups). 32 The Court reasoned that experiential heterogeneity,
afforded by students who have experienced divergent and coeval
27 438 U.S. 265 (1978).
28 Washington, supra note 25 at 985 ("Justice Powell's opinion in support of the diversity
rationale conditioned its constitutionality on the extent to which it served educational prerogatives. Justice Powell made clear that 'educational diversity' falls within the scope of the First
Amendment freedoms and protections afforded institutions of higher education. He rejected
remedial and social equity based justifications-inherent to remedial affirmative action - and
made the constitutionality of racial diversity-oriented admissions practices entirely dependent
upon their educational relevance.").
29 539 U.S. 244 (2003).
30 Id. at 270.
31 Gritter, supra note 8 at 333.

32 The majority observed, "By virtue of our Nation's struggle with racial inequality, such
students are . .. likely to have experiences of particular importance to the Law School's mission." Id. at 338.
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racial realities, is essential to the synergy inherent to higher order
thinking- a constituent element of legal education.3 3
One characterization of the Grutter majority's acknowledgement
of the value of racial heterogeneity to the transracial adoption context
might assume that racial heterogeneity would manifest the same benefits in the home as it would in the classroom and provide a ringing
endorsement of transracial adoptions.34 Professor Elizabeth Bartholet
has written extensively on the need to remove barriers to transracial
adoption, and notes, "transracial adoptive families constitute an interesting model of how we might better learn to live with one another in
this society. These families can work only if there is an appreciation
of racial difference, and love that transcends such difference." 35 While
there is some merit to the claim that familiarity breeds tolerance,36 the
assumption that racial diversity in the family would mutually benefit
parents and adoptees distorts the power dynamic in the parent-child
relationship by treating it as equivalent to the relationship that exists
among academic peers. In the context of transracial adoptions, where
the focus is on the extent to which the relationship serves the child's
best interest, the enlightenment that a transracial adoptee may provide to the parent is irrelevant. It is the parent who is charged with
33 The Grutter majority described the educational benefits of racial heterogeneity as "substantial," referenced the many expert reports and studies documenting racial diversity's educational yield, and cited the numerous amnice who bolstered the Law School's chief assertion that
racial diversity has value. Id. at 330-32.
34 There are many parents who report the benefits of transracial adoption and the way in
which it has enriched the lives of adoptive parents and their families. "It has been a gift. It has
opened doors. Made us feel connected to more of the world. It has given us a reason to learn
beyond ourselves. It has added to the way we create community . . . the way we expand our
networks of communities. It has given us the gift of multiple languages." MARIA V. DF
SIMON, CiIII I)RI:N 01: CoL.OR IN FosTI:IR CARE:
HAYMIFS, Ji:I(OMiF Bi.AKIMORI:, ANI) SIIIRI.II'Y
.ExIiHi:NCFS oi FAMIIS INVOI.VED IN TIRANSSAMIz RACE A)OIv'IONS IN AN ILI NOIS SAMi'i.I:, 25 (May 10, 2000) available at

AND i 1 MUI;III:TIINIC PLA(IMINT A(-i: Ti
RACIAL AN)

http://cfrcwww.social.uiuc.edu/pubs/Pdf.files/childofcolor.pdf. (last visited Mar. 17, 2006).
35 Bartholet, supra note 6 at 1248. I would omit the word "transcend" and substitute
"embrace". In doing so, I encourage people not merely to love beyond difference but to in fact
love difference.
36 As some proponents of TRA argue, transracial adoptees often experience the benefit of
exposure to majority culture, thought processes and environments they might otherwise not be
exposed to. Id. at 1221. However, while the transracial experience would arguably provide children with an otherwise inaccessible experience, which would certainly be beneficial, this experience with the majority culture is not an effective substitute for instruction as to effective skills,
strategies and behaviors responsive to the challenges presented by one's racially imposed identity in society. Emersion in majority culture may serve as a beneficial but not substitutive
experience.
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the responsibility of preparing a child to function effectively within
the society at large. The child owes the parent no legally cognizable
duty. So, the argument that racial heterogeneity in the home would
yield some of the same generalized benefits as racial diversity in the
classroom draws an unpersuasive equivalence between the use of
diversity based admissions practices and transracial placements.
The finding in Grutter that sustains the majority's endorsement of
the diversity rationale and pertains to the importance of race-conscious parenting of transracial adoptees, 37 is the existence of distinct,
discernible and significant racial realities in America. Grutter supports the necessity of mandatory racial competency training for transracial adoptive parents so that they can provide their children with
essential coping skills to respond effectively to and within the existent
racialized reality that the Grutter majority acknowledges. While the
majority's holding confirms the existence of divergent racialized realities as distinct, extant and educationally relevant, it does not suggest
whether its acknowledgement of the constitutional value of the racial
experience is transcendent or limited to the educational context.38
Despite the ambiguity as to the alienability of the Court's holding, the
ruling categorically contravenes the basic premise of the colorblind
mythology (i.e., that individuals experience a-racial realities) and
affirms that race - however it is defined and however unfortunate its
continued relevance- is still instructive in the creation of divergent
realities in America.3 9 The Grutter Court's determination that
America remains, at least for the next twenty-two years (at the time of
this publication),40 a racialized society is consistent with social science
37 There is another strong parallel to be drawn between the debate surrounding transracial
adoptions and diversity. Some may criticize the attention that these controversial social issues
receive, arguing that they divert attention away from more pressing concerns in the adoption and
education contexts, respectively. While the relative practical significance of both issues may be
debatable, they both have enormous symbolic value and provide informative commentary concerning competing perspectives on the continuing significance of race in our society.
38 In an effort to provide qualified approval of the diversity rationale without engaging in a
critical examination of the ways that race informs experiential diversity, the Grutter majority
failed to instruct as to the scope and alienability of its consideration of race as constitutionally
significant.
39 Grutter, supra note 8 at 333 (stating "Just as growing up in a particular region or having
particular professional experiences is likely to affect an individual's views, so too is one's own,
unique experience of being a racial minority in a society, like our own, in which race, unfortunately still matters.").
40 Justice O'Connor opines, "Finally, race-conscious admissions policies must be limited in
time. The Court takes the Law School at its word that it would like nothing better than to find a
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studies reporting unique challenges inherent to transracial adoptions
and the narratives of the adoptees reporting the radical differences
between their a-racial identities within their adoptive homes and their
imposed racial identities outside their homes.4 Accordingly, the
Grutter holding provides persuasive support for the constitutionality
and necessity of mandatory racial competency training to teach transracial adoptive parents how to prepare their children to navigate
racial realities.
Effective Parenting: What's Race Got to Do With It?
The constitutionality of race-conscious admissions practices and
policies in Grutter was contingent upon a determination of the educational relevance of racial heterogeneity. Similarly, in the transracial
adoption context mandating a racial competency training program
promoting race-conscious parenting is only constitutionally relevant to
a child's best interest if it can be established that the quality of a
child's life is substantially informed by their parents' ability to help
her to adapt to and operate within racialized environments outside the
home.4 2 For racial competency to be determined to be a necessary
feature of effective parenting of transracial adoptees, race must be
recognized as a socially, economically and politically constructed idenrace-neutral admissions formula and will terminate its use of racial preferences as soon as practicable. The Court expects that 25 years from now, the use of racial preferences will no longer be
necessary to further the interest approved today." Id. at 323. Justice Ginsburg expresses less
optimism about the condition of race relations in America in her concurring opinion observing,
"From today's vantage point, one may hope, but not firmly forecast, that over the next generation's span, progress toward nondiscrimination and genuinely equal opportunity will make it safe
to sunset affirmative action." Id. at 346 (Ginsburg, J.,
concurring).
41 K 'rON, supra note I at 91.
42 It is important to note that this article is not defining parental competency in terms of a
parent's ability to teach a child how to be a member of or function within a particular racial
group; rather, it is preoccupied with preparing a child for the reality they will experience as a
result of other people presuming that they are a member of a particular racial group. The critical
inquiry is whether a child's best interest is significantly served by a consideration of the extent to
which they will be prepared to navigate the racialized environment they will experience outside
of the home. Accordingly, the constitutionality of the consideration of race in transracial placement depends upon a determination as to the continuing existence and significance of the racial
experience. I concede that race conscious parenting focused on trying to teach one to "be"
Black, White or Latino would be an exercise either in futility or reinforcing stereotypes - neither
would be productive. Race conscious parenting focusing on preparing a child to deal with the
perception that they are a part of a racial caste and those attendant experiences can also poison a
child against their presumed racial identity if the parent blames the group experiencing discrimination for that experience rather than contextualizing the experience by explaining how it is
linked to historical considerations of race.
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tity and reality. Colorblind adherents' impeachment of the existence
of race by merely declaring its nonexistence burdens those who experience race as a continuing feature of American society to prove its
materiality.4 3 Fortunately, Grutter confirms the continuing significance of race and racism. The only way to prepare a child for the
experiences they will encounter as a result of their externally imposed
racial identity is to acknowledge race, as real and teach coping skills
and strategies for responding to it constructively.
A-racial parenting is parenting that does not consider the race of
the child or parental instruction that is not informed by an acknowledgement of the racialized realities a child will experience because of
her societally imposed racial identity, or parenting that presumes the
45
racial identity" of the child to be the same as that of the parent.
Where the parent and the child share the same societal racial designation, a-racial parenting can be effective because the parent is preparing the child for an externalized experience that is familiar to the
43 The colorblind perspective can provide no convincing explanation for a significant body
of data reflecting racially disparate experiences in the context of housing, voting discrimination,
education, health services, social services, employment, lending practices, accessibility to criminal justice and a host of other experiences that shape and color the character and texture of the
lives of people of color in America. These disparities cannot be dismissed as figments of the
imaginations of those who find themselves on the unfortunate side of the color line, so parents of
transracial adoptees cannot parent away these realities simply by ignoring their existence.
Existing racial disparities, with real economic, social and political consequences, provide concrete examples of the extent to which race and racism are alive and well in America.
44 The appropriate consideration of racial identity is analogous to the idea of racial navigation, the brainchild of Professor Hawley Fogg-Davis, which Professor Perry describes as:
It might be helpful ... to think about racial navigation as having two related, but different
meanings - one external and one internal. The external meaning of racial navigation
concerns how a person society defines as Black functions in the world as a practical matter -- professionally, politically and socially... The internal meaning of racial navigation
... involves the question of how a person society identifies as Black self-identifies.
Perry, supra note 5 at 223-24. Racial competency is concerned with addressing skills inherent to
the former concept and not the latter. See also, Washington, supra note 25 at 990 -991 (The
challenge of proving race to be relevant to life experiences is easier to meet if one considers it
according to its exogeneic character (i.e., as a societally imposed identity), rather than according
to its endogeneic character (i.e,. as an internally derived concept of self). The former is consistent with the concept of race relevant to effective parenting of transracial adoptees.
45 According to most experts awareness of the significance of race occurs in children as
early as three or four years of age. McFarlane, supra note 9 at 7 ("Children as young as four can
understand racial stereotyping and the political consequences."). See also, Phyllis A. Katz, The
Acquisition of Racial Attitudes in Children, in TOWARDS 'ri. EiIMINATION OF RACISM 125, 147
(Phyllis A. Katz ed., 1976); Mary Ellen Goodman, Race Awareness in Young Children 47, 245,
252-54 (rev. ed. 1964).
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parent.4 6 Where, as is the case in the transracial adoption context, the
parents and children do not share the same racial designation, a-racial
parenting can have harmful effects if the parent is not prepared to
teach her child to deal competently with a racial identity and attendant experience with which the parent is unfamiliar. Concededly, not
all transracial adoptive parents are unaware of racial realities and
their significance, nor are all adoptive parents unprepared to effectively parent transracial adoptees in this regard, but much of the social
science data reflects a tendency for transracial adoptive parents to
adopt a colorblind parenting approach. In Charles Zastrow's comparative study of in-racial (i.e., placement of a child with parents of the
same race) and transracial placements he noted, "Many of the TRA
couples mentioned that they became 'colorblind' shortly after adoption; i.e., they stopped seeing the child as black, and came to perceive
the child as an individual who is a member of the family.- 4 7 These
parents are blind to racial realities and subscribe to the strongly held
belief of many colorblind supporters of transracial adoptions "that the
race of the potential adoptive parents [and transracial adoptee] should
be irrelevant in a "colorblind" society."48 This racial naifvet6, as some
46 "[While] numerous studies have noted that although children of color placed in white
homes do as well as other adopted children on measures of general adjustment, racial and ethnic
matching in adoption enhances the development of . . . coping mechanisms or strategies for
living in a racist society (citation omitted)."). De Haymes and Shirley, supra note 7 at 252.
47 CIARL.IEI:S ZASTrIOW, OUITCOMIE oF. BtACK CIIl.I)l[l:N-WlII" PAINTs TRANSIAIAI

ADoPIONS, 81 (R & E Research Associates, 1977). This observation raises the query as to
whether and why adoptive parents would be unable to consider their transracial adoptee to be
an individual family member if they were to see her as a black child? TRA refers to Transracial
adoption and in-racial placements refer to placements of an adoptee with parents of the same
race.
48 Mark E. Courtney, The Politics and Realities of TransracialAdoption, Citi,
Wl. I AIlz,
Nov. / Dec. 1997 at 750. Donna Francis, an African-American woman, who was 26 at the time of
this interview, was adopted by a white family at the age of four weeks old. She makes the
following observations in response to an inquiry requesting advice for transracial adoptive
parents,
I think they need to accept their child's ethnicity. In this case, we're talking about a black
child and therefore they need to accept the child's 'blackness' instead of saying that we're
all just human beings. That would be nice if we all thought of ourselves as human beings,
but that's just not the reality. I think these adoptive parents do a disservice to the child if
they teach them that. For example, if they teach a young black boy that the police are
always your friend, that's not true for a lot of black men or at least for a disproportionate
number of black men. Potential adoptive parents must do some serious soul-searching
before they adopt a child outside of their ethnicity because of the major task they will be
taking on. First, you're taking on parenthood, which is the hardest job created. But not
only are you a parent, you're a parent of a minority, which is going to affect your family
structure. Your family may not accept it. You have to be prepared for getting crosses
burned on your lawn or having your child come home crying because some white boy's
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studies reflect, adversely affects the children adoptive parents love.
While an a-racial experience in the home may not imperil a transracial
adoptee's self-esteem, it may frustrate an adoptee's ability to effectively engage racialized externalities outside the home. 9
Effective racial competency training can mitigate experiential
deficiencies and enable adoptive parents to provide effective parenting for transracial adoptees5 0 Racial competency is the parental skills
set that informs the ability of parents to teach their transracial
adoptees specific skills, attitudes, strategies and behaviors to cope
with their racial identities.5 Racial competency also includes parental
awareness of racialized behavior directed towards children and intervention skills enabling parents to respond effectively in defense of
their children.5 2 Racial competency is as fundamental to effective
parents didn't want you around him. You're dealing with much more than parenthood,
there are all kinds of other complications. White people don't think about race as deeply
as people of color do. They have to learn to do that and not to see it as wrong. I don't
think white people have discussions about race as much as people of color do because it's
not their reality. White people are the standard by which all others are judged.
SIMON & ROORDA, supra note 3 at 49 - 50.
49 Social worker and adoptive parent of a transracial child Mariam Vieni observes,
There is no doubt in my mind that the white parents of black children whom I have met,
very much love their children and will therefore be able to help them develop a basic
sense of worth and identity. They will guide their children toward the fulfillment of their
individual potentialities. The problem is that this is not enough. The family must act as
the primary agent of socialization, helping its members to absorb the surrounding culture
and providing role models so that children can learn to behave in socially constructive
ways. Helping a black child to become a complete human being is a very difficult job
because our society (1) arbitrarily defines certain individuals as black and (2) segregates
such individuals into a separate caste and (3) makes unreasonable and often conflicting
demands on them. It becomes the function of the parents to make the basic racial
insanity of white society explicit to the black child so that he does not internalize destructive values.
Mariam Vieni, White Parents- Black Children, http://www.nysccc.org/T-Rarts/WhPars.html (last
visited Mar. 17, 2006).
50 Vonk & Anagaran, supra note 7 at 53 ("Social work literature strongly suggests that
parents who adopt across race need specialized training to develop cultural competence in order
to help their children develop ... survival skills for life in a multicultural society.").
51 Professor Elizabeth Vonk, who has conducted extensive research on the availability and
content of parental competency training programs, characterizes this particular skills set as "survival skills" and describes it as "the recognition of the need and ability of parents to prepare
their children to successfully cope with racism." Id. at 54.
52 Racial competency, which draws from the discipline of racial ecology, focuses on the
relationship between individuals and groups and their racialized environments. See Shelly Park
& Cheryl Green, Is TransracialAdoption in the Best Interest of Ethnic Minority Children?: Questions Concerning Legal and Scientific hIterpretationsof a Child's Best hIterest, AiOPInoN QtJAnri;iu.y, Vol. 3 (4) (2000) at 24; Ruth-Arlene W. Howe, Transracial Adoption (TRA): Old
Prejudices and Discrimination Float Under a New Halo, 6 B.U. PUB. INT. L.J. 409, 458 (1997)
(identifying an ecological perspective as one of four frameworks for today's family centered
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parenting as is providing a child with adequate clothing to protect
them from harsh climatic realities. Sending a transracial adoptee out
into the world without adequate instruction as to how to manipulate
the racialized environment that the Gruttermajority acknowledges is
like sending a child into torrential rains without an umbrella or into a
blizzard without a warm coat.
Empirical Studies Reporting the Harm of A-Racial Parenting for
Transracial Adoptees
While numerous studies of transracial adoptions and the effects
on adoptees conclude that these placements have a benign effect on
the social, psychological and long-term development of adoptees,5 3
"[m]uch of the research on this group of children has also concluded
that the adjustment of transracially adopted children is best promoted
child welfare services, which she describes as an orientation that "offers a broad conceptual lens
for analyzing human behavior and social functioning within an environmental context.
...
).
53 Hawkins-Leon & Bradley, supra note 4 at 1269 - 74 (provides an excellent survey of the
methodologies and findings of the most significant transracial adoption studies, and she notes,
"[my] analysis of these studies[, which advocates of transracial adoption cite in support of their
position] ... finds cause for concern for transracially adopted African-American children"); See
also, Bartholet, supra note 6 at 1211 n. 128; DAVID FANSIni., FAR i:R)oM Till RI;SIRVATION;
Tin: TI.ANS.ACIAI. AIOlIION oi AMERICAN INDIAN CIIII)I.FN, (The Scarecross Press 1972);
LuiciI.i:
Gizow & DiIBORAII SiIAPIRO, BiA('K CInII.)RI:N, WITl PARI:NTs: A SiTju)Y O1
TRANSIZACIAI ADOITIONS (Child Welfare League of America 1974); D.S. Kim, Intercountry
Adoptions: A Study of Self-concept of Adolescent Korean Children Who Were Adopted by American Families, (1976) (unpublished Ph.D. Dissertation, University of Chicago); D.S.Kim, How
They Fared in American Homes: A Follow-up Study of Adopted Korean Children in the United
States, 6 Ciiiio. TODAY 36 (1977); W.M. Womack & W. Fulton, Transracial Adoption and the
Black Preschool Child, 20 J. AM. ACAD. CILDil PSYCIATIRY 712 (1981); Wn.l.iAM Fi:Io.MAN
& ARNOILD SILVERMAN, Chosen Child: New Patterns of Adoptive Relationships (Praeger, 1983);
0. Giii. & B. JACKSON, ADOi'ION AND RACE: BLACK, ASIAN AND Mixi: RACE CIiiiLDREN IN
Wiirri FAMIIEuS (St. Martin's Press 1983); RiItAII) P. BARlH & MARIANNI" BIimIy, AroixT[ON ANi) DISIRUi'IION: RAiES, RISKS, ANi) Ri SIONSIS (Aldine de Gruyter 1988); JOAN
SHInRiMAN & PENNY JOHNSON, GROWING Ui' Aroivri i) (Chicago Child Care Society 1988);
RITA J. SIMON & HOWARi) AI-sIIN, A
VOI'TION, RACI
AND
liNTrl'Y: FROM INFANCY
TIIiCOuL(;l Aiooi.:S'I:N(I (Praeger, 1992); A.R. Silverman, Outcomes of Transracial Adoption, 3
Fr'imI. oF CiiiD. 104 (1993 Christopher Bagley, Transracial Adoptions in Britain: A Follow
Up Study, With Policy Considerations, 15 Child Welfare League of America, 285 (1993); PI;:II4r
L. BiNSON, ANtJ R. SiiARMA & EUliNi; RoiiKI
PI'ARRAIN, GROWING Ui' A
io:
A PoiRTRAII oi AI)OIIESCINTS ANi) iIiii
FAMnius (Search Institute 1994); RITA J. SIMON, HOWAIRI)
AlSiriN, & MARYCGOLD S. Miiii, Ti II:CASI i oR TRANSRACIAI. ADoIrION (American University Press, 1994); Leslie Hollingsworth, Effect of Transracial/ Transethnic Adoption on Childrens'
Racial Identity and Self-Esteem: A Meta-analytic Review 25 MARRIAGIE ANI) FAMI.Y Ri viiw 99
(1997); ZASrROW, supra note 47; Amanda Baden, The Psychological Adjustment of Transracial
Adoptees: An Application of the Cultural-Racial Identity Model, 11 J. Soc. DisrRlu:ss & ii ii
HoMIujI:.ss, 167 (2000).
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when their parents explicitly accept and embrace the child's most
obvious and most likely racial designation", an observation which also
finds support in many first person accounts of transracial adoptees.54
The case for mandatory racial competency training does not depend
on discrediting the findings and conclusions of studies reporting
favorable outcomes for transracial placements; 55 rather, it presumes
54 Twila L. Perry, The Transracial Adoption Controversy: An Analysis of Discourse and
Subordination, 21 N.Y.U. Riv. L. & Soc. CIIANG. 33, 59 (1994)(citing numerous social science
studies of transracial adoptee adjustment outcomes and concluding, "the researchers believe that
racial considerations cannot be disaggregated from the 'best interests' of the transracially
adopted child."). See also Simon and Roorda, supra note 3 at 392; Josii ClimMlinlY, TRANSRACIAi AI)OI'TION ANi) Fosiriiz CARE (CWLA Press 1999); Joy('i LADNIR, Miir) FAMInIns
(Archer 1977) (After interviewing 136 parents in Georgia, Missouri, Washington D.C., Maryland, Virginia, Connecticut and Minnesota, Ladner concluded that "there are whites who are
capable of rearing emotionally healthy black children." She added a note of caution emphasizing the importance of adoptive parents being "idealistic about the future but also realistic about
the society in which they now live."); Rtrii M(zRoy & Louis Zumjiuwii,
TRANSRACIAI AND
INIZACIAI Ai)oIrris 182 (Charles C. Thomas, 1983); J. F. Shireman, & P.R. Johnson, A Longitudinal Study of Black Adoptions: Single Parent, Transracial,and Traditional,31 SoC. WORK, 172
(1986); P.R. Johnson, J.F. Shireman, & K.W. Watson, TransracialAdoption and the Development
of Black Identity at Age Eight, 66C ii WiAiARi
45 (1987); SIMON & AisrIiN, supra note 55;
E. Anjudo, Ethnic Identity of Transethnically adopted HispanicAdolescents, 33 Soc. WORK 531
(1988); L.D. Hollingsworth, Promoting Saine-Race Adoption for Children of Color, 43 Soc.
WORK, 104 (1998); J.S. Phinney, Ethnic Identity in Adolescents and Adults: Review of Research,
108 PsyciicO.. Bun .499 (1990); S.Marshall, Ethnic Socialization of African-American Children:
Implications for Parenting, Identity Development and Academic Achievement, 24 J.Youiii &
ALoj S('NC. 377 (1995); Silverman, supra note 54 at 104; Karen S. Vroegh, Transracial
Adoptees: Developmental Status After 17 Years, 67 AM. J. OIuHiosYcIIIATRY 568 (1997). G.
SII:INiICR6, & B. HAlL, AN INSIi)I:R'S Gtjmi
To TRANSRA(IAI. ADOPTION (Fact Press 1998);
William Feigelman, Adjustments of Transraciallyand Inracially Adopted Young Adults, 17 Ci mio
& AI)ojSC iNT Soc. WORK J. 165, 182 (2000).
55 Many of these studies have been criticized as being plagued by a number of deficiencies
that call into question the credibility of their findings and conclusions. Common critiques have
focused on small sample sizes, the use of standardized personality tests, relying on parental
reporting, focusing studies on younger adoptees, utilizing in-racial White adoptees as the comparison group, under-reporting of racism by adoptive parents and adoptees, and inadequate outcome measures. Hawkins-Leon & Bradley, supra note 4 at 1273-1274. "Relatively little
attention has been paid to the methological rigor of the research in this area by those reporting
or reviewing results. Sample sizes in all but a handful of studies are so small that the possibility
of almost any effect of TRA, negative or positive, cannot be ruled out. Nearly all of the research
relies on 'convenience' samples - volunteers who may not adequately represent the universe of
those who adopt transracially-and researchers have paid virtually no attention to the potential
effects of bias in sample selection on the outcomes of TRA research. Most studies employ the
questionable practice of relying exclusively on parental reports of children's internal states in
assessing the consequences of TRA. Lastly, and most importantly, the large-sample longitudinal
studies suffer from a significant sample attrition that may lead to seriously biased results-bias
that has never been seriously analyzed by TRA researchers. All major studies of TRA suffer
from at least one of these important limitations and most exhibit several of them." Courtney,
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transracial placements to be generally positive and finds support in
significant social science data reflecting the harm of a-racial parenting
on transracial adoptees. 56 "The identification of training needs for
TRA parents has been informed by at least three sources, including
critics of transracial adoption, practitioners who have developed
expertise in this area and research related to ethnic socialization and
identity development. The concerns are varied, including the ability
of TRA parents to help the child with development of positive racial
identity ... and development of survival skills for life in a multicul57
tural society.
Researchers Ruth McRoy and Louis Zurcher conducted a wellregarded 1983 comparative study of in-racial and transracial AfricanAmerican adoptees, which is often cited in support of transracial
adoptions.5 8 This important study revealed no significant differences
in self-concept and self-esteem between the adolescent comparison
groups; however, "in the area of racial identity the differences
between the transracially and in-racially adopted children were most
pronounced." 5 9 Their study revealed that some white parents who
promoted an a- racial or white identity to their transracial adoptees
were failing to respond "to the necessity of equipping the child to
become bicultural and to realistically perceive the historical and culWilliam
tural black-white relations in American society."6
Feigelman's published 2000 study confirms the McRoy findings, which
acknowledge the importance of parenting informed by an awareness
of the societal significance of race. In that study comparing adjustment of in-racial and transracial adoptees, Feigelman found little variance in terms of intra-family adjustment measures but observed that
supra note 48 at 752-753. Compounding conceptual, operational and methodological deficiencies in studies reporting positive outcomes for transracial adoptees is the extent to which these
studies rely on parent-reporting of favorable outcomes. Parental reporting reflects the tendency
of many adoptive parents to consciously or unconsciously trivialize the significance of race and
the detrimental effects of a-racial parenting. The colorblind bias, however benign, challenges the
credibility and usefulness of parent-reporting based studies because the assessment of most parents reporting that their transracial adoptee is well adjusted is based primarily on considerations
relating to in-family integration to which they can relate and not racialized externalities to which
they cannot. Hence, the colorblind aversion to racial awareness may significantly skew research
results.
56 See supra note 54.
57 Vonk & Angaran, supra note 7 at 53.
58 Bartholet, supra note 6 at 1212-13.
59 McRoy & Zntu'iiR, supra note 54 at 182.
60 Id.
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the results of the study "suggest . . . that extra-family forces, such as
societal racism, did impact negatively on adolescent and young adult
adjustment outcomes. Indeed, this comes as no surprise. Experiences
of discrimination . . . are likely to compromise a child's adjustment.
The evidence suggested that Black and Asian children, who appear
unmistakably different from Whites, are most likely to encounter such
societal discrimination."-6 ' The findings of an interview-based study of
African-American transracial adoptees conducted in 2000 by Rita
Simon 62 and Rhonda Roorda, a transracial adoptee, also provide
strong support for transracial adoptions by adoptees as well as strong
recommendations to potential adoptive parents to prepare their children for the racialized realities that await them outside the home.
As one interviewee remarked, "I think racism exists in our society and
people pretend it doesn't. Just because we're not living in the thirties
or forties and people aren't actively being lynched doesn't mean that
racism isn't a major issue in America. . .. [Parents, you must] provide
the right information for your children in order to prepare them to be
a part of the world - the real world, warts and all." '
The studies that report a-racial parenting serves to compromise
transracial adoptees' ability to navigate the racialized terrain of American society are not studies focused exclusively on racialized adjustment indicators. Rather the observations are made within the broader
context of a generalized examination of identifying and measuring
transracial placement outcomes. These same studies are cited by
advocates of transracial adoption as empirical evidence of the success
of such placements.6 5 If they are sufficiently credible to support a positive characterization of transracial placements, their findings and conclusions, as to the adverse effect of a-racial parenting on transracial
adoptees' best interests, must be considered to be equally persuasive.
Colorblind theorists and many parents who engage in a-racial
parenting cringe at the thought of "teaching race" to children because
they argue it promotes racial bigotry and race-based stereotyping, and
61 Feigelman, supra note 54 at 182.
62 Rita Simon was the lead researcher in the Simon-Alstein study, which is considered by
supporters of transracial adoption to be the premier longitudinal study supporting transracial
placements. Bartholet, supra note 6 at 1212-13.
63 SIMON & ROOI)A, supra note 3 at 392. Professor Randall Kennedy cites extensively
from the Simon-Roorda interviews of transracial adoptees. Kennedy, supra note 5 at 472-77.
64 SIMON & RoOmDA, supra note 3 at 151, 155.
65 Bartholet, supra note 6 at 1211 n. 128.
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moves us farther away from their ideal of an a-racial society. 66 From
this perspective, a-racial parenting is reflective of colorblind social
policy. 67 As one transracial adoptive parent observes, "Perhaps one of
the key things we will have to recognize as white parents who have
adopted children of color is that they will have to face prejudice and
racism that we most likely have never experienced, and may not even
believe exists. 68 The aversion to race awareness fails to acknowledge
both the existence of a racialized experiential reality and the detriment that accrues to transracial adoptees' best interest when they are
raised ignorant of the existence of racial realities and unprepared to
deal with them competently when they encounter them. 69 Some transracial adoptees encounter jarring and developmentally detrimental
experiences when they are unprepared to navigate between their aracial identity within the home and their racial-identity based experience outside the home. 70 The narratives that follow support this constitutionally compelling truth.
66 Courtney, supra note 48 at 766 ("Race matching calls forth images of affirmative action
policies that are under increasing political attack .... Thus, TRA serves as a potentially powerful tool in the arsenal of those who seek to paint racial preference policies as harmful to the very
people they are intended to help.").
67 As Kirton observes:
[Flor parents paying lip service to racial identity but unwilling to walk the extra mile, the
notion that their child 'doesn't have a problem', 'doesn't like to talk about it', or 'isn't too
keen on mixing with other black children' may usefully serve its purpose. (citations omitted) Even while recognizing their children's vulnerability to racism, many parents tended
to emphasize that they would not experience the same difficulties as other minority ethnic
children (citations omitted). Thus, for the majority of families, a colour blind approach
prevailed, either by accidence or design.
KiRTON, supra note I at 46.
68 McFarlane, supra note 9 at 7.
69 As Kirton observes:
Parental attitudes and awareness go beyond questions of communication and in particular
affect their children's capacities to recognize racism, with greater awareness sensitizing
children to discrimination (citations omitted). This is especially relevant to the more subtle and/or 'institutional' forms of racism (citations omitted). Raising awareness is of
course neither straightforward nor an unequivocal blessing. Yet few would dispute that
the risks of a strategy based on denial and avoidance - lack of protection, lost potential
for collective support or ability to challenge - usually far outweigh any possible gains.
Ki.ION, supra note I at 54.
70 "Some parents either aren't aware that their children might experience racism at an early
age or don't want to believe it. Therefore when racism happens, often in a setting where the
parent thinks the child is 'safe,' the effect can be devastating for both parent and child....
Some
parents are unaware of how early children become aware of racial differences. Children begin to
notice physical differences, such as skin color, hair texture, and racial characteristics, by the age
of 2 or 3 .... By the age of 4 or 5 children can categorize and label these characteristics ....
Children at this age also absorb language and unspoken messages from those around them."
McFarlane, supra note 9 at 14.
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One final comment on the social science studies before turning to
the narratives of transracial adoptees. The determination that narratives do not provide empirically reliable or jurisprudentially relevant
results is reflective of a vein of experiential arrogance where legitimacy is selectively conferred upon those experiences familiar to those
who create the law. 71 The reticence to credit the narratives of transracial adoptees with relevance and veracity is of concern and reflective of the essential challenge at issue-motivating people to see and
relate beyond their own experience and forcing the law to presume
the credibility of the characterization of the experience by those with
first hand knowledge. As one biracial, transracial adoptee, social
worker and advocate for transracial placements observes, "No one has
ever consulted us, and that makes no sense. People on both sides,
black and white, think they are the experts, but no one talks to us72
transracial adoptees who are the experts, just from our experience.
As Simon and Roorda said of their study comprised exclusively of
anecdotal accounts by transracial adoptees, "[W]e cannot and do not
claim that our respondents are a 'representative' sample of all young
adult TRA's. We do believe, however, that given their geographical
spread, the types of families they were adopted into and the stories
capture the essence of
they tell about their childhood and adolescence
73
the transracial adoption experience.
The essentialist critique of the race experiential, that the absence
of uniformity of thought or viewpoint among those reporting racialized experiences compromises the argument for the existence of a
racialized reality,74 raises an important inquiry. What percentage of
71 As Professor Perry observes:
One important tool of feminist method has been the use of the personal narrative. As
Professor Deborah Rhode has noted, 'many feminist legal critics are . . . drawn to narrative styles that express the personal consequences of institutionalized injustice.' (citation
omitted) It has been observed that personal narratives have the potential to perform
functions that the dry reading of cases or empirical data cannot (citations omitted). Narratives can humanize a story, create empathy, and involve a reader emotionally in ways
that other methods of describing a situation might never be able to do.
Twila L. Perry, Transracial and International Adoption: Mothers, Hierarchy, Race and Fetzinist
Legal Theory, 10 YALE J.L. & FIMINISM 101, 156-57 (1998).
72 SIMON & ROIR-I)A, supra note 3 at 99-100.
73 Id. at 32.

74 As Professor Perry observes:
Advocates of transracial adoption apparently believe that the idea of survival skills is
easily defeated with the research findings showing the successful survival of transracial
adoptees. Advocates of transracial adoption also tend to believe that the concept of survival skills is essentialist, that is, that it assumes that the members of a particular group
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transracial adoptees must report that they were harmed by a-racial
parenting for the law to recognize that it is in the best interest of
transracial adoptees to be prepared for the racialized reality that
awaits them? While anecdotal accounts are viewed with a jaundiced
eye by strict adherents to scientific methodology, they nevertheless
can provide credible qualitative data.75 Experience by definition is
difficult to define, characterize and measure,7 6 and though there are
anecdotes by adoptees who experience no trauma as a result of aracial parenting, those accounts should not be given greater weight
simply because they conform to popular notions of colorblindness.7 7
Adoptee narratives reflecting the importance of race-conscious
parenting and the harm caused by its absence are equally reflective of
the transracial adoptee experience.

are monolithic rather than richly diverse individuals (citation omitted). From a color and
community consciousness perspective, giving credence to the notion of survival skills does
not assume all Black people are the same (citation omitted). It does assume that all Black
adults share the experience of racism and know their children will also experience racism.
Blacks may differ as to what they believe is important to convey to their children about
the most effective strategies for dealing with racism; not everyone would preach the same
tactics as survival mechanisms. However, it is likely that most Blacks would agree that
their children need skills in order to adequately confront the racism they will inevitably
experience in their daily lives.
Perry, supra note 54 at 65.
75 Sandra Patton notes:
Most of the existing literature on transracial adoptions has relied on quantitative methods
or survey questionnaires to study the adjustment of Black children adopted into White
families (citations omitted). While valid as far as they go, these studies are limited by
methodological practices that approach race as a fixed category and limit the scope of
inquiry to the individual and familial levels. Virtually no attention is given to the institutional, cultural, sociological, economic, and political contexts within which such families
are constructed and maintained. Such research avoids the issues raised by critics of transracial adoption.... Indeed, considerations of culture and social structure are outside the
purview of such studies because identity is unproblematically viewed as an individual
matter.
SANDRA PAiION, BII iiMARKS: TRANSIZACIAI

ADOI-I'ION IN CON-IMI'ORAizY AMjIjICA, 5

(New York Univ. Press: 2000).
76 "[Eimpirical studies involving human beings and the attempt to measure human wellbeing may not be capable of proving the proposition one way or another." Bartholet, supra note
6 at 1238.
77 KI7NNIDY, supra note 4 at 469 (identifying one difficulty inherent to the interpretation
and usefulness of narrative accounts by transracial adoptees as "determining which of them to

defer to, since adoptees' opinions conflict.").
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From the Mouths of Babes: Anecdotal Accounts of Transracial
Adoptee Experiences
Many of the experiences of transracial adoptees discredit many
parents' belief that young children are unaware of racial differences or
their racial identity. Children begin to notice phenotypical differences
(e.g., skin color, hair color, hair texture and eye color) as early as 2 or
3 years of age.78 Children are often sensitive to and absorb subtle
messages about the societal meanings and hierarchies associated with
"differentness" and "otherness" at very early ages. 79 One Korean
transracial adoptee provides the following moving account of an early
childhood experience that forced her to confront her "differentness,"
[Tihe first day of Kindergarten was the day I realized I was not Caucasian .... [E]ven though prejudice did not exist in our home, it was
unfair of my parents not to prepare me for the small-mindedness of
others ....
Perhaps years of rocking me to sleep and answering my
cries in the night had truly blinded my parents to our racial differences. Outsiders, however, were always eager to point them out. As
my brother and I stood alongside three or four neighborhood kids
waiting to start our first day of kindergarten, a busload of older children passed, and many hung out the window pointing to our group
and yelling, 'Chinese cherries! Look at the Chinese cherries!' Several
boys pulled the corners of their eyes toward their temples to form
'Chink eyes.' They laughed and asked us what we had in our lunch
boxes, 'chop suey.' I looked around me. They were the same children
I had played hide-and-seek with ever since I had learned to walk. I
didn't see any Chinese people. I craned my neck, and asked my playmates where the Chinese people were. As they began to snicker, my
brother's face twisted in painful awareness. 'Dottie, they're talking
about us,' he said. 'We're the Chinese people.' I looked back at him
in disbelief ....
When school was over, I came home and asked my
mother what those kids had been talking about. Her response was
78 See supra note 45. See also SIMON & As TIIN, supra note 54 at 122. ("[R]acial attitudes,
racial awareness and racial identity are formed at an early age (about three or four) and that for
most children in the United States, the desirable color is still white.").
79 JiumriI D. R. PoI
.iI., Bi.ACK C]iII,), Wlirri CniiI), 371 (Harvard Univ. Press, 1971)
("Even before [preschool children] have a sophisticated knowledge of racial categories, children
of both races [black and white] have a positive evaluation of 'white' and a negative feeling about
'brown.' Color associations and their cultural connotations are important influences on these
preferences.").
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unsettling. She breathed a long sigh and said gently, 'Well, honey you
and your brother do have sort of an Asian look, like many Chinese
and Japanese people. This is something people are going to say to you
for a very long time.' Mother never told me whether it was good or
bad to be Asian; she didn't have to. The mocking voices of the kids on
the bus had told me that many thought Asians were second-rate and
not as good as whites. A wave of regret washed over my mother's face
when she saw the tears streaming down my cheeks. She looked away
quickly, and said nothing. . . . Today, I'm asked by friends and
acquaintances who've adopted nonwhite children whether I think it's
important to address their child's racial identity. I tell them yes, that
no matter how strongly they wish to ignore the color difference, the
child must always be ready to meet the world beyond the family ....
There have been moments of great joy, but it has also been, at times, a
lonely journey-a journey I wish my family had been willing to take
80
with me when I was still a little girl.
Another transracial adoptee explains his painful introduction to racial
prejudice,
I was the only black child in grammar school. Everybody else was
white.... I was in the second grade the first time I was called a nigger.... . And it was the kids' parents who were teaching them to call
me those names .... I never wanted to go to school. I always pretended to be sick. I'd cry every night because I hated the situation I
was in. I wanted out. . . .I think children who are adopted transracially need more than just love; their parents need to have a multicultural plan .... Regardless of how loving an adoptive parent is, a
transracial child is in a hostile environment. A black child goes
through many things that white parents don't see. The parents must
make a real effort to see what's going on and do something about it.
Sadly, I'm not certain adoptive parents are being trained to think like
81
that. . . Adoptive parents can't raise black children in a bubble.
Kimberly Stapert, a biracial, transracial adoptee and a social worker
who has approved transracial placements provides the following
80 Dottie Enrico, How I Learned I Wasn't Caucasian, FAMILIES WITi Citu i,)REN lIOM
CIIINA, April 1996, available at http://www.nysccc.org/T-Rarts/Howl Learned.html (last visited
Mar. 17, 2006).
81 SIMON & RooRDA, supra note 3 at 365-68.
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account of her experiences as a child, which have informed her position in support of both transracial adoptions and race-conscious

parenting,
When I was six or seven [,] I was playing with some neighborhood kids
who were white. There was dog poop on the ground and they said I
was the color of poop, that black people are the color of poop. That
was really, really hurtful. I remember feeling small and ashamed.
Before that experience I remember thinking that when a mommy had
a child sometimes it popped out white, sometimes black. I didn't
think about race as a stigmatizing feature . . . I always felt comfortable
talking with my parents about racism and experiences like this one.
They would be open and not minimize it or think the experience was
in my head. In fact, I had trouble with a teacher in junior high school.
I felt that he was discriminating against me and also had a problem
with the other black students in the class. Again, my mom went to the
school and told this teacher, in effect, that she had a problem with him
and that I thought he was racist, and that, according to what I'd told
her, it seemed he was having a problem with the black kids in the
class. My mom was a real advocate for me and got me out of the class.
She was a model for not accepting ignorant behavior and letting things
go by just because it was the most comfortable thing to do.... Instead
of opposing TRA ....
groups should focus their efforts, experience
and knowledge on educating people on how to raise children from
different cultures so that we can do our best for the children in this
situation. I have placed kids transracially. Much needs to be done in
working with these families prior to adoption. A lot of parents assume
that it's enough to love these kids without acknowledging their ethnic
differences. That is not an educated viewpoint.... Love isn't going to
conquer all ....
Above all they must realize that love isn't going to
change everything and that there will be problems. They must understand that their child will experience racism and that they need to be
82
the child's advocate.
Transracial adoptees often speak of the impervious character of their
societally imposed racial identity. One adoptee provides the following
characterization of her lack of preparedness to deal with racial

realities,
82 Id. at 91-99.
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You know, I hated high school. And the memories that I have are just
...
I mean I was in art class and these two 'red-necks' were - They
drew pictures of Black people in nooses and they pinned them up
around the classroom. And the teacher, I remember, you know, she
took them down, but she didn't say anything. But I was always taught
by my parents - it pisses me off now-I was always supposed to
ignore stuff, because if you ignore stuff they'll see it doesn't bother
you and stop. So when things like that happened I didn't - I would - I
saw them drawing it, and I saw them put it up and stuff. But I didn't
want to call attention to myself and make a big deal about it. And
when the teacher was looking at me to see my reaction I would just
look away. You know when people would say things... You know my
best friend in high school was White and you know, she would stick up
for me sometimes, but I wouldn't do it myself. I think one, because of
what my parents always taught me, and two, I had no sense of identity,
83
so I really didn't know what to say.
Another transracial adoptee's account echoes the harm of a-racial
parenting,
"I've heard lobbyists and social workers and adoptive parents sound
off on this subject [-transracial adoption]. But rarely have I heard
the most authentic testimony of all: the voices of transracial adoptees
like myself .... In 1970, when I was not yet a year old, I was adopted
by a New Mexico couple .... My father, a physicist, and my mother,
an artist, were active in the civil rights movement. I guess their role in
the movement was a catalyst for them to adopt children of color.
When I was young and would ask them why they adopted me, I was
met with silence .... I now understand that there was an optimistic,
West Coast philosophy behind my parents' uneasiness with my questions about race. Early multiculturalists, they saw racial divisions as
arbitrary, dangerous cultural distinctions. If we ignored race, they
hoped, we might all live happily as one. But when I was a child, my
life wasn't 'colorless.' It was white. And colorblindness is a luxury
young black children aren't afforded by this world.'s

83 PA-noTN, supra note 75 at 12.

84 Rachel Noerdlinger, A Last Resort: The Identity My White Parents Couldn't Give Me,
http://www.nysccc.org/'T-Rarts/Noerdlinger.htm (last visited Mar. 17, 2006).
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Another Black transracial adoptee responds to the question of
whether his White parents imparted coping skills to him for dealing
with racial discrimination,
Here in Berkeley I went to a store - New West-a couple years back
when those were just coming in, and I had to go get something. My
grandpa [who was white] took me to New West to get some jeans.
You know. Paying for 'em with a credit card, and the lady's taking a
helluva long [time] to process the credit card. What the hell is she
doing? It's fifteen minutes, and you gotta punch the number. And
I'm sittin' here - Gramps is loaded [rich] - I know it's not his credit
card. The police show up. She was like I held my grandpa hostage.
And you know, my dad will never go through something like that
because he's White... It just doesn't happen. When police pull him

over they don't pull their guns on him. They talk to him like a respectable person. So he couldn't teach me that. And I don't think he
wanted to even see what he couldn't teach me, and needed to teach
me. I mean, I think that's the hardest thing for White people, is they the good people-they don't want to have to think it's really like that.
You know? I mean they really don't. And they want to believe that
85
the police aren't like that.
The denial of "difference" is a prevailing parental strategy for
dealing with the painful reality that one's child is being subject to
prejudice and discrimination, and some parents attempt to minimize
the significance of these experiences by analogizing them to their own
childhood encounters with taunting and teasing. Professor FordeMazrui explains,
[A]lthough white parents are unlikely to have experienced racial discrimination, they could teach their Black child to view a racial insult as
one might view other insults. White people, as individuals, have not

been spared maltreatment from others, and white parents routinely
teach their children how to cope with insults from others. Black children can learn and use these skills to cope with a variety of offensive
86
insults, including racist ones.
85 PA-ION, supra note 75 at 67-68.

86 Kim Forde-Mazrui, Black Identity and Child Placement: The Best Interests of Black and
Biracial Children, 92 Mjii. L. Rinv. 925, 954 (1994). "A person who stutters, limps or cannot
hear well also gains analogous experiences that could benefit a Black child. Must a parent have
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One transracial adoptive parent admonishes this approach stating,
"Some [transracial adoptive parents] say things like 'some children get
called names because they wear glasses.' That's a whole different issue
than racism. I think there is a tendency for White people to say things
like that."8 Equating taunts that characterize most childhood experiences with racial insults, which in turn are reinforced by and manifest
as institutionalized racial discrimination, is like comparing a broken
leg to a paralyzing injury. While children may outgrow their awkwardness, lose their baby fat or have their braces removed, there is no
cure for one's societally imposed racial identity. It is something that
will inform the quality and character of the lives of children of color
well into adulthood.
The narratives of transracial adoptees, describing how their lives
were affected by their societally imposed racial identities and how the
parenting they received informed their ability to adjust to racialized
externalities, confirm the fallacy of the colorblind delusion. The
observations and experiences of these children articulate incontrovertible truths about the harmful effects of a-racial parenting and the
inverse benefits of race-conscious parenting in strong passionate
voices unfiltered by the distorting lenses of ideological blindness8 8 and
racial nafvet6. 89
PART

II

THE EVOLUTION OF TRANSRACIAL PLACEMENT
PRACTICES, POLICIES AND LAW

A brief review of the evolution of transracial adoption policies
and practices and of public sentiments surrounding the debate will
worn glasses, been fat, worn braces or been short in order to help her child who, while on the
playground, is called 'four eyes,' 'fatso,' tinsel teeth,' or 'shrimp'? ... Thus, the dominant culture
and the personal experience of white parents provide them with a rich source of coping skills
that they can teach to their Black children." Id.
87 ,1; HAYMFS, Bi AKiMORI', & SIMON, supra note 34 at 30-31.
88 "The underlying problem is a rationalist construction of racism as prejudice and overt
discrimination, the supposed relative absence of which requires no further scrutiny. Little
attempt is make to lift the lid imposed by colour blindness and the effect of the research paradigm is to tighten it further. It is difficult not to see the net effect of such closure as silencing the
voices of adoptees." KirroN, supra note I at 54.
89 As a methodological matter, the extensive number of narratives in this study insulates its
results from many of the critiques of studies employing other methods to measure the success of
transracial adoptees. The sample size is random and varied and draws from a nationwide pool of
people and the subjects of the study report their experiences over the span of their childhood,
adolescence and young adulthood, affording the study the benefits of longitudinal research.
SIMON & ROOIU)A, supra note 3 at 32.
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help to contextualize current law and policies.9" The passage of the
Massachusetts Adoption of Children Act in 1851,"' during which time
African-American children and their parents remained captives of the
institution of slavery, established the "best interest of the child" as the
controlling standard for placement determinations.92 Several other
states followed suit and enacted adoption laws that did not specifically
focus on race, but public opinion denounced the practice." Religiousmatching, however, was a distinctive feature of adoption placements
which, in effect, ensured cultural matching of adoptees and their families.94 The importance of religious matching continued throughout the
first half of the twentieth century, during which time specialized child
welfare adoption agencies did not extend services to African-American children and families.95
The evolving emphasis on homogeneity expanded beyond merely
matching religious affiliations to include placing adoptees within families that shared a close physical resemblance to the child-and the
90 Professor Ruth-Arlene Howe, who has written eloquently and extensively about the
politics of transracial adoptions and the extent to which it serves or subverts the best interest of
transracial adoptees of color, provides a thorough account of the history of adoption beginning
in 1851 with the nation's first known adoption case occurring in Massachusetts. See generally,
Howe, supra note 52.
91 Act of May 24, 1851, MASs. GFN. LAws (.11. 324 (1851).
92 U.S. adoption law does not derive from English common law, which did not even enact
adoption legislation until 1926. Howe, supra note 52 at 425. The adoption of the best interest
standard marks a significant departure from Roman law, which substantially informed other
aspects of adoption law. Roman law focused on the best interest of the parents as controlling,
while U.S. adoption law reflects a more enlightened view of childrens' interests as paramount.
Id.
93 MADILYN FImIUNDI II,

AI)DO"I'()N AN)

Eriucs: Tin; RoI.I, oF RACE, CLUIrURl: AND

5 (Child Welfare League of America, 2000); See also N.Y.
Foundling Hosp. v. Gatti, 203 U.S. 429 (1906).
94 "The political and social power of the religious "matching" issue in the mid-1800's is
illustrated by the extent to which religion became intertwined with the efforts of Charles Loring
Brace to permanently place large numbers of street children in New York City with families in
the Midwest and South." FtI:uNDICII, supra note 93 at 5-6. "Brace's 'orphan trains,' which
began operating in the 1850's and continued through the 1920's drew significant criticism from
Catholics who suspected that Brace and his organization, the Children's Aid Society, were
proselytizing and attempting to convert Catholic children to Protestantism . . . The feeling that
Catholic children should sustain their religious connection was so strong that, rather than risk
losing children to Protestant families, most Catholic children were placed in industrial schools or
in institutional care rather than placed for adoption." Id. Seventeen states, including the District of Columbia, enacted statutes prohibiting transracial adoptions. Comment, Moppets on tile
Market: The Problem with Unregulated Adoptions, 50 YAI: L.J. 715, 722 n. 36 (1950).
95 Howe, supra note 52 at 429. But Howe emphasizes the existence of informal patterns of
child placements within the African-American community dating back to slavery. Id. at 430.
NATIIONAI

ORIGIN IN AmI))ION,
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concept of race matching was born.9 6 As Madelyn Freundlich notes,
"The goal was to create, as closely as possible, the family that the
adopted child would have had if her birth parents had been able to
raise her."9 7 The subsequent rise and dominance of the race-matching
theory from the 1950's through the mid-1960's erected near absolute
barriers to transracial adoption, which were manifest in adoption
agency practices and polices, social attitudes and the law. 98 There
were, however, some exceptions to the rule.
The first recorded transracial placement of an African-American
child with a white family occurred in Minnesota in 194899; however,
this placement did not signal the beginning of a trend in transracial
placements for African-American adoptees 0 0 Very few such placements followed in the early 1950's, 1°1 but available estimates suggest
that significant numbers of Asian adoptees - Japanese, Chinese and
Korean 1 2 children - were placed with white parents. 03 An estimated
3,000 transracial placements of Japanese children occurred between
1948 and 1962,' o and an estimated 840 transracial placements of Chi96 FRI:tJNDI.ICII, supra note 93 at 6.

97 Id. "The hypothesis of matching was one of equalization. If all possible physical, emotional, intellectual, racial and religious differences between adopter and child could be reduced,
hopefully to zero, the relationship stood a better chance of succeeding." SIMON & Ai-srIN,
supra note 55 at 2.
98 "The desirability of racial and cultural matching of children and adoptive families in the
1950's and 1960's was consistent with the social and political forces of the time that viewed
"racial mixing," in particular, as unacceptable. Well into the 1960's, many states outlawed miscegenation .. .and made interracial adoption illegal." Id. at 6.
99 Howe, supra note 53 at 441 (citing JoYciF A. LADNER, MixizD FAMII.IFS: AnOi'I'IN(O
A(Ross RACIAI. BoujNDAI I:s,59 (1977)).
100 Carol F. Goforth, "What Is She?" How Race Matters and Why It Shouldn't, 46 Dz.PAIJz
L. Riv. 1,23 (1996) ("Historically, when adoption was suspect and adoptees were often stigmatized, adoptions were usually arranged with the goal of finding children who would physically
resemble their adoptive parents (citation omitted). However, for some time there have been
isolated instances of White families adopting Black children (citation omitted). This is somewhat surprising given the systematic exclusion of Black children and infants from the adoption
system in the United States prior to the advent of the civil rights movement. Adoption agencies
were traditionally run for the benefit of White, middle-class families, and Black children were
not wanted or accepted into that system (citation omitted).").
101 Howe, supra note 52 at 441 (citing DAWN DAY, ADOI'rlON oF; BI.ACK CIHI I)I.IN:
COUN'I:IZAC FING INSTrrIrTONAI

DISCRIMINATION, 92 (1979)); Silverman, supra note 54 at 105.

102 "By far the most frequent form of transracial adoption in the United States is the adoption of Korean-born children by white American parents." Silverman, supra note 54 at 107.
the Korean War
103 Transracial placements of Asian children were fueled by World War I1,
and later the Vietnam War. Id. at 104-5.
104 Id.
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nese children occurred during the same time period.'015 An estimated
38,000 transracial placements of Korean children occurred between
1953 and 1981.1°6 Unreported numbers of Vietnamese children were
placed transracially during and following the Vietnam War.10 7 There
were very few recorded transracial placements of Latino children during the 1950's and 1960's.01 During the late 1950's, pursuant to efforts
by the Indian Adoption Project, sponsored by the Bureau of Indian
Affairs and the Child Welfare League of America, the nation's oldest
and largest membership-based child welfare organization, the majority of an estimated 400 placements of Native American children were
transracial.'0 9
During the politically and socially turbulent years that followed
the Brown decisions" 0 and their languorous implementation in the
South, courts and agencies began to reconsider interracial placements
of children and question the extent to which race-matching policies
were consistent with the integrationist agenda of that era."' During
the late 1960's and the early 1970's significant international and
domestic events conspired to increase the numbers of transracial
placements. On the national scene, the 1964 Civil Rights Act was
passed which eradicated de jure segregation and empowered courts to
105 Id.
106 Id.

107 Id. at 105. ("The Vietnam War added to the numbers of Asian transracial adoptions.
American involvement in relief efforts fostered the placement of many refugee children in white
American homes; but as American military involvement in Vietnam concluded, the number of
adoptions of Vietnamese children by U.S. citizens decreased to very small numbers.").
108 Id.
109 Id.
110 See Brown v. Bd. of Educ., 349 U.S. 294 (1955); Brown v. Bd. of Educ., 347 U.S. 483
(1954).
111Bartholet, supra note 6, at 1178 ("Th[e] [Civil Rights Mjovement's integrationist ideology made transracial adoption a sympathetic idea to many adoption workers and prospective
parents."). Goforth, supra note 100 at 24 ("The first efforts at organizing transracial adoptions
in a systematic fashion in the United States can probably be traced to the efforts of the Minority
Adoption Recruitment of Children's Homes (MARCH) formed in 1955.") But see e.g., La. Rev.
Stat. Ann. 9:422 (West 1965) ("A single person over the age of twenty-one years, or a married
couple jointly, may petition to adopt any child of his or their race.") (amended 1975, deleting
reference to race; repealed 1992); Tex. Rev. Civ. Stat. Ann. Art. 46a, 8 (West 1969)("No white
child can be adopted by a negro person, nor can a negro child be adopted by a white person.")
(repealed 1974). As Professor Kennedy observes, "[Anti-interracial] statutes were invalidated
along with countless other segregationist laws, during the civil rights revolution of the 1960's and
1970's." KiNNIEDY, supra note 4 at 388.
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provide relief to victims of discrimination."12 In the international
arena, the end of the Korean War resulted in an increase in international adoptions by Americans of Korean children (many of whom
had American service men as fathers) orphaned as a result of the war.
Some scholars believe that the increase in transnational, transracial
adoptions increased tolerance of domestic transracial adoptions,
which rose dramatically from 733 in 1968 to 2,574 in 1971."3 At the
height of transracial placements'1 4 the National Association of Black
Social Workers issued an indictment against transracial placements.
The NABSW's resolution was passed at the 1972 national conference
and provided in pertinent part,
Black children should be placed only with black families whether
in foster care or adoption. Black children belong, physically, psychologically and culturally in Black families in order that they receive the
total sense of themselves and develop a sound projection of their
future ....Black children in white homes are cut off from the healthy
development of themselves as Black people.
The socialization process for every child begins at birth. Included
in the socialization process is the child's cultural heritage, which is an
important segment of the total process. This must begin at the earliest
moment; otherwise our children will not have the background and
knowledge which is necessary to survive in a racist society. This is
impossible if the child is placed with white parents in a white environment ....
We, [the members of the NABSW] have committed ourselves to
go back to our communities and work to end this particular form of
genocide."15
Some cite the NABSW's position statement and expressed support for their position from other leading child welfare organizations
like the Child Welfare League of America as the catalyst for the precipitous fall in transracial placements from 2,574 in 1971 to 831 in 1975
and a return to the preference and practice of same-race place112 42 U.S.C. §2000d (1994) ("[N]o person in the United States shall, on the ground of race,
color or national origin be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.").
113 Howe, supra note 52 at 441(citing DAWN DAY, ADOPION ov BI.ACK CIIILI)DI.N:
)IONAI,
DIS(,IMINATION 93 (1979)).
COUNrIA(AIIN(I INSTrI,
114 Id. ("More than 12,000 TRA's were recorded between 1960 and 1976.").
115 Nat'l Ass'n of Black Soc. Workers, Position Paper, 8 (Summer 1973).
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ments." 6 The same year that the NABSW announced its opposition
to transracial placements, Native American communities and tribal
leaders publicly expressed their dissent to the policy and practice of
transracial placements of Native American children."1 7 Their advocacy for same-race placements ultimately led to the passage of the
Indian Child Welfare Act in 1978 ("ICWA"), which mandates a18 powerful preference for placing Native children in Native homes."
116 KBENNBFDY, supra note 4 at 386-401 ("Although the NABSW position condemning virtually all transracial adoptions has never been formally embraced by any jurisdiction in the postJim Crow United States, it has been and remains influential (citation omitted) .... In 1968 733
black children were placed in white homes, nationwide; just a year later, the figure had risen to
1,447. In 1970 the number [of transracial adoptions] went up again, to 2,284. Then the NABSW
announced its opposition and mobilized resistance. It got results, and almost immediately: in
1973 the number of black children adopted by whites declined, to 1,091. In 1974 the total fell to
747 (citation omitted)."); Barbara McLaughlin, Comment: Transracial Adoption in New York
State, 60 AIb. L. Rev. 501, 502 (1996) ("Transracial adoption declined in the mid-1970's, largely
due to the Position Paper . . . published in 1972 by the National Association of Black Social
Workers (NABSW)"); Silverman, supra note 54, at 106. ("Responding to the criticisms of the
NABSW, members of the social service establishment began to reevaluate their positions on
transracial placement. In the 1973 revision of the Standards for Adoption Service (citation omitted), the Child Welfare League of American stated, 'in today's climate, children placed in adoptive families with similar racial characteristics can become more easily integrated into the
average family and community. Thereafter transracial placements sharply declined."). Despite
the widespread attribution of the drop in transracial adoptions to the NABSW, it is important to
note, as the historical evolution of transracial adoption provided in this paper reveals, the concept of race-matching was not the birth-child of the NABSW.
117 The vociferous opposition to TRA among tribal leaders and may have been prompted
by a 1967 national survey revealing that 84% of the 696 (584) placements of Native American
placements for the year were transracial. Silverman, supra note 54 at 107.
118 Section 3 of the ICWA provides:
The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian children and to promote the stability and security of Indian tribes and
families and the establishment of minimum Federal standards for the removal of Indian
children from their families and the placement of such children in foster or adoptive
homes which will reflect the unique values of Indian culture, and by providing for assistance to Indian tribes in the operation of child and family service program.
Pub. L. No. 95-608, 92 Stat. 3069 (1980) (codified at 25 U.S.C. §§ 1901-63 (1988)). For a provocative critique of the ICWA culminating in a call for the reform of the Act see Ki'NNi'I)Y, supra
note 4 at 480 ("The act goes beyond merely recognizing the authority of Indian tribes to arranging adoptions or foster care on behalf of their juvenile members - an authority that rests upon
the unique semisovereign status of federally registered tribes (citation omitted) - and actually
inposes a matching requirement on states as a matter of federal law. ICWA's matching policy
and several of the rationales used to justify it are ill conceived and counterproductive. . . To
correct these problems, Congress would do well to reform ICWA (citation omitted)."). While
some opponents of transracial adoption might argue that the policy position articulated in the
ICWA should not be an exception carved out for Native American adoptees but should be the
rule applicable to all adoptees of color, others might assert that the unique character of Native
American tribes justifies this exclusive departure from the rule favoring transracial placements.
For an in-depth discussion of the alienability of the policy considerations underlying the ICWA
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Subsequent to the passage of the ICWA, several states passed
laws modeled on that legislation, expressing a preference for samerace placements." 9 In 1987, a Presidential Task Force convened during the Reagan Administration reported that "[w]hile it is preferable
to place a child in a family with a similar racial background, transracial
adoption should be a permissible method of providing a loving permanent home."' 2 The qualified statement of support for transracial
placements, which expressed a preference for same-race placements,
and the continued practice by private and public agencies alike, did
not pacify proponents of transracial adoptions who viewed the categorical exclusion of race as the only way to ensure the continuation of
transracial placements. 12 ' They narrowly defined the best interest of
adoptees solely in terms of speedy placements, without considering
the potential harm of ineffective parenting for children who will
undoubtedly encounter racial discrimination and prejudice outside
their homes. The sting of discrimination adoptive parents experienced
when agencies refused their request for transracial adoptees as well as
the harm of continued institutionalized care for adoptees of color provided powerful, and ultimately persuasive, arguments for the elimina22
tion of any consideration of race in transracial placement decisions.
Unfortunately, transracial adoptive proponents assumed that the only
way to eliminate both the harm to prospective adoptive parents and
the children they sought to adopt was to discount legitimate concerns
about parental competency raised by dissenters to the practice as
political, separatist, and ideological rhetoric. 123 Professor Bartholet
see Christine Metteer, A Law Unto Itself: The Indian Child Welfare Act As Inapplicable And
Inappropriate to the Transracial/ Race-Matching Adoption Controversy, 38 BRANDI IS L. J. 47

(2000). There has been recent media coverage of the tension between the wishes of a Native
American who wants to place her child with White parents and the preference for in-race placements prescribed by the Act, which continues to enjoy the support of many Native American
leaders. See "Tribe blocks American Indian baby's adoption", CNN.com, Wednesday July 6
2005.
119 Bartholet, supra note 6, at 1182.
120 U.S. Urged Not to Support Changes to Allow Adoption by Homosexuals, L.A. TiMiiS,

Dec. 5, 1987, at 120.
121 Barbara Woodhouse, "Are You My Mother?": Conceptualizing Children's Identity
Rights in Transracial Adoptions, 2 DuKl J. GI;Nimis L. & Poi'y 107, 121 (1995) ("Some liberal
observers called for a bill prohibiting racial matching entirely.").
122 Id.

123 "This adoption world is part of a larger social context in which there has always been a
strong sense that racial differences matter deeply, and a related suspicion about crossing racial
lines. Both black nationalists and white segregationists promote separatism, especially in the
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expressed both the frustration of TRA proponents and their concern
for adoptees of color saying,
This investigation [of continued race-matching practices and policies]
has made clear to me that race is used as the basis for official decision
making in adoption in a way that is unparalleled in a society that has
generally endorsed an anti-discrimination and pro-integration ideology. This investigation has also made clear to me that current policies
have a severe impact on minority children, often 1causing
serious
24
delays in permanent denial of adoptive placement[s].
MEPA-IEAA: Severing The Nose of TransracialAdoption to Spite
Its Face
The Howard Metzenbaum MultiEthnic Placement Act of 1994
("MEPA") 25 , which enjoyed bipartisan, multiracial, and multicultural
support, was jointly sponsored by Senators Howard Metzenbaum,
Carol Mosely-Braun, Daniel K. Inouye, Dan Coats, Nancy Kassebaum, Paul Simon, David Durenburger, and Diane Fienstein, 126 and
was signed into legal existence by President Clinton for the express
purpose of mitigating the harm resulting to available adoptees of color
whose placement was denied or delayed in deference to same-race
placement policies and practices.' 2 7 The Act in its original version did
context of the family, as a way of promoting the power and cultural integrity of their own
group." Bartholet, supra note 7 at 1246.
124 Id. at 1185.

125Multiethnic Placement Act of 1994, Pub. L. No. 103-382, §§ 551-55, 108 Stat. 3518,
4056-58 (Oct. 20, 1994).
126 Chip Chiles, A Hand to Rock the Cradle: Transracial Adoption, The Multiethnic Placemenit Act, and a Proposal for the Arkansas General Assembly, 49 ARK. L. Ri.v. 501, 504
(1996)("Representative Alan Wheat introduced the bill in the House of Representatives. Marian Wright Edelman of the Children's Defense Fund and Reverend Jesse Jackson of the National
Rainbow Coalition also offered their support (citation omitted)").
127The Acts stated purposes were "(1) decreasing the length of time that children wait to
be adopted; (2) preventing discrimination in the placement of children on the basis of race,
color, or national origin; and (3) facilitating the identification and recruitment of foster and
adoptive families that can meet these children's needs." Id. at § 552(b)(l)-(3), 108 Stat. at 4056.
See also, Woodhouse, supra note 126, at 120 ("Senator Howard Metzenbaum and other sponsors
(including African-American Senator from Illinois Carol Moseley-Braun, and Asian American
Senator from Hawaii Daniel K. Inouye) introduced the Act in the fall of 1993 to address what
they perceived as a serious problem - the delay or denial of adoption of children of color while
social service agencies searched for adoptive parents of the same race or ethnicity... The bill,
however, raised an unexpected furor - some opponents of the bill argued that it gave to little
respect to ethnic identity. They lobbied successfully to change the wording from 'no delay' to
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not preclude all considerations of race in placement determinations,
but permitted social workers and agency officials to consider race as
one of many factors relevant to assuring that a placement served the
adoptee's best interests. 128 The Act prohibited any "agency or entity
that received Federal Assistance and is involved in adoption or foster
care placements [from] categorically deny[ing] to any person the
opportunity to become an adoptive or foster parent, solely on the
basis of race ... [but allowed for the consideration of] race ... as one
of a number of factors used to determine the best interests of the
child."' 129 There was strong opposition by transracial adoption advocates to even allowing agencies and agency placement officials the discretion to accommodate a consideration of race where it served the
best interest of transracial adoptees. 13 ° They argued that the inclusion
of "the best interest of the child" language in the statute would allow
social workers opposed to transracial placements to continue to deny
otherwise appropriate placements. 3 '

'undue delay' (citation omitted), [however] ....
the word 'undue' (citation omitted)").
128 42 U.S.C.A. §5115(a) (West 1995).
129 The Act provides in its entirety:

[t]he bill was [ultimately] amended ... to delete

(1) PROHIBITION. An agency, or entity, that receives federal assistance and is
involved in adoption or foster care placements may not (A) categorically deny to any
person the opportunity to become an adoptive or a foster parent, solely on the basis
of the race, color, or national origin of the adoptive or foster parent, or the child,
involved; or (B) delay or deny the placement of a child for adoption or into foster
care, or otherwise discriminate in making a placement decision, solely on the basis of
the race, color, or national origin of the adoptive or foster parent, or the child,
involved.
(2) PERMISSIBLE CONSIDERATION. An agency or entity to which paragraph (1)
applies may consider the cultural, ethnic, or racial background of the child and the
capacity of the prospective foster or adoptive parents to meet the needs of a child of
this background as one of a number of factors used to determine the best interest of a
child. Id.
130 Woodhouse, supra note 121 at 120 (observing critics of the MEPA characterizing the
Act as an unconstitutional "endorse[ment of] racial separatism because it implied that government could prefer same race adoption to adoption by persons of a different race or ethnicity
(citation omitted).").
131 "This [Act] would enable, if not invite, agencies to continue the very practices which
were the target of Senator Metzenbaum's original concern -holding African-American children
in foster care for years at a time rather than placing them with waiting white families." 140
CONG. REC. S14195-01, S14200 (daily ed. Oct. 5, 1994) (letter to the United State Senate, c/o
Sen. Larry Craig, dated Oct. 4, 1994). The authors of this correspondence included Harvard Law
Professors Elizabeth Bartholet, Charles Fried, Randall Kennedy, Robert Mnookin, and Laurence Tribe.
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In response to unrelenting advocacy by proponents of transracial
placements to close the "race loophole",'3 2 eighteen months after the
enactment of MEPA, President Clinton signed The Small Business Job
Protection Act of 1996, section 1808, entitled "Removal of Barriers to
Interethnic Adoption."' 133 The law provides that, "neither the State
nor any other entity in the State that receives funds from the Federal
Government and is involved in adoption or foster care placements
may deny to any person the opportunity to become an adoptive or a
foster parent on the basis of race, color, or national origin of the person or of the child involved."' 134 This legislation effectively repealed
the provision of MEPA which allowed for the continued consideration
the "best interest
of race in placement determinations, and eliminated
35
statute.
the
from
of the child" reference
It is disconcerting that Congress and the President considered the
"best interest of the child" standard, which had been the controlling
consideration for placement determinations for 145 years, at the signing of the law, to be a "barrier." "By prohibiting race from being
considered in placement decisions, the MEPA/IEAA lacks the power
to allow the best interests of children to be considered...
[T]ransracial adoption creates many unique difficulties that Congress
should not ignore. One in six parents who adopted across racial lines
identified that the problems they experienced were directly related to
132 Ruth-Arlene W. Howe, Adoption Laws and Practices in 2000: Serving Whose Interests,
33 FAM. L. Q. 677, 684 (1999) ("[T]hose who had lobbied hard for MEPA, claiming that nonwhite children are harmed by adherence to same-race placement preferences, were not pleased
and took great exception to the DHHS guidance... Immediately, those who found the DHHS
guidance unacceptable redoubled their lobbying efforts to eliminate race absolutely as a factor in
placement decision-making .. . Those dissatisfied with the 1994 Howard Metzenbaum MultiEthnic Placement Act and who criticized the latitude given agencies and courts to consider
cultural or racial identity needs, applauded its 1996 repeal. Their asserted concern for the welfare of increasing numbers of African-American and other nonwhite children entering the foster
care system and waiting for longer periods of time to be adopted than white children was a
diversionary 'smokescreen' strategy that provided a new halo to float over old prejudices.").
133 Small Business Job Protection Act of 1996, Pub. L. No. 104-188, 110 Stat. 1755 (1997).
134 42 U.S.C. § 671(a)(18)(A) (2001).
135 "Questions remain about whether the amendments were intended to completely bar the
use of race, and if so, the degree to which the amendments are being enforced." Perry, supra
note 6 at 218. "By ignoring race, 'Congress ignored a plight that has thrived in America since
the 1600's - racism' (citation omitted). With 'a few strokes of a pen, [Congress] will not erase
racism in America. Racism will not disappear overnight just because Congress passed new legislation' (citation omitted). While Congress may pass legislation decreeing that racism is not a
reality, fortunately the courts appear willing to face this issue." Hawkins-Leon & Bradley, supra
note 4 at 1262 - 1263 (citing, Adoption of Vito, 712 N. E.2d 1188 (Mass. App. Ct 1999)).
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the transracial nature of the adoption. . . .These are realities that
'
The treatment of the best interest standard
should not be ignored."136
as dispensable certainly calls into question whether the controlling
allegiance at issue in transracial placements is to the child, whose
interests are constitutionally protected, or to the adoptive parent, who
"The realization that the focus
has no fundamental right to adopt.'
of the transracial adoption controversy is not the needs and interests
of ...children, but instead the interests of prospective parents, has an
important implication. The needs of . . .children will not be better
served until our society honestly and publicly acknowledges race and
color as defining influences."'3 8
As required by MEPA, the Secretary of Health and Human Services published Policy Guidance on the Use of Race, Color or
National Origin as Considerations in Adoption and Foster Care Placements, which directs the Office of Civil Rights' oversight of agency
compliance with the dictates of the enactment. 139 MEPA Policy Guidance makes a modest departure from the categorical prohibition of
the consideration of race provided for in MEPA-IEAA and allows for
the consideration of race when it is determined in the context of an
individualized assessment of adoptee needs and parental competencies, t40 but prohibits "generalizations about the identity needs of chilId. at 1262-64.
137 "MEPA/IEAA does not explicitly incorporate a best interests of the child standard in
making adoption placements. Thus, there is concern that such a standard will not be utilized in
adoption placements pursuant to MEPA/IEAA. Due to the lack of a best interest standard, the
adoption parents' interests may, in some instances, weigh more heavily than the child's interests." Id. at 1247-48 (Considering Doe v. Hamilton County, Ohio, No. C-1-99-281 (D.S.D.
Ohio)(filed Apr. 19, 1999), the first case brought pursuant to the MEPA-IEAA, where defendant asserts that the enactment is unconstitutional because it prohibits considerations of race,
which undermines the application of best interest of the child standard in transracial adoptions.
The case settled in 2002.). Id. at 1250 - 1254. No court has recognized adoptive parents to have a
right to adopt a child. Ruth-Arlene W. Howe, Redefining the TransracialAdoption Controversy,
2 DUKIE J. GIFNIR L. & Po'y 131, 154 (1995) ("Due to its reluctance to expand the category of
liberty interest[s], the Supreme Court has never declared a fundamental right to adopt. In fact,
lower courts have concluded that [a]lthough the Supreme Court has rendered decisions defining
various elements of family relationships as fundamental interests, none of those cases announced
a fundamental interest in adopting children' (citation omitted).").
138 Howe, supra note 137 at 140.
139 60 Fed. Reg. 20, 272 (1995); Douglas R. Esten, TransracialAdoption and the Multiethnic
Placement Act of 1994, 68 TI:Mi,. L. Ri;v. 1941, 1987-89 (1995) (discussing the discretionary character of HHS guidelines and the fact that they reference both Title VI of the Civil Rights Act of
1964 and the Supreme Court's decision in Palnore v. Sidoti).
140 As Professor Howe notes, "The guidance did discuss various permissible considerations.
Agencies could consider a child's cultural, ethnic, and racial background as one of several factors
136
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dren of a particular race or ethnicity or... generalizations about the
abilities of prospective parents of one race or ethnicity to care for, or
nurture the sense of identity of a child of another race, culture, or
MEPA Policy Guidance identifies the consideration of
ethnicity."''
relevant
to the best interests of older adoptees, who are
race as more
assumed to have developed a self-identity, than to the interests of
younger adoptees, who have yet to form a self-identity.142
The distinction MEPA Policy Guidance draws between older
transracial adoptees and younger transracial adoptees is without
merit. Whatever their self-identity, both old and young transracial
adoptees will eventually encounter the consequences of a societally
imposed racial identity and need to be prepared to navigate externalized racial realities.' 43 The emphasis on an individuated assessment of
the significance of race in each potential placement reflects the perspective that race should be regarded, if it must be acknowledged, as
an individualized self-concept rather than as an experiential reality.' 44
The prohibition of generalized considerations of the relevance
and significance of race in the lives of adoptees of color is at odds with
the central holding in Grutter, which acknowledges that perceived
members of different racial groups experience common social, political and economic realities.'4 5 The prohibition also subverts the controlling standard in adoption placements by constraining
consideration of the extent to which race informs the social, political
and economic realities as relevant to the best interest of transracial
adoptees. 46 Grutter allows for a generalized consideration of the
considered in determining if a particular placement would be in a child's best interest. An
agency also could offer adoptive applicants an educational family assessment process, whereby
potential adopters would receive information on the special needs of children and help in deciding if adoption were right for them." Howe, supra note 132 at 683-84.
141 60 Fed. Reg. 20, 272 (1995).
142 Id.
143 KiRTON, supra note 1 at 42 (noting "Several of those supportive of TRA . . . qualify
their support by arguing that such adoptions may not be appropriate for older children with
'formed' identities, although they are likely to say this gives greater urgency to early placement.
(citations omitted) ... If there is a certain common-sense logic between early transracial placement in terms of continuity and the dangers of 'uprooting,' it also raises awkward questions
about the meeting of racial or ethnic identity needs. Tacit recognition is given to the deep significance of racialized barriers, to racially divergent life courses and family patterns.").
144 Id.
145 See supra note 39.
146 As Professor Perry states:
[T]he idea of individualism .... like colorblindness, is a grand myth of American history
(citation omitted). Although much of the nation's liberal doctrine is steeped in the ideal
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racial experiential where it serves a compelling interest - educational
prerogatives. The majority opined that, "[b]y virtue of our Nation's
struggle with racial inequality, such students are . .. likely to have
'
experiences of particular importance to the Law School's mission." 147
In the context of transracial adoptions, generalized consideration of
the racial experiential should be permitted where it achieves the compelling interest of safeguarding the well-being of transracial adoptees,
by preparing them to deal with continuing racial inequality. "The
interest . . . warranting the benign use of race is the state's interest in
promoting the well-being of a child by determining her best
48
interests."1
It is unclear whether the limited consideration of race, on a caseby-case basis, allowed by MEPA Policy Guidance survived the repeal
of Section 533 of the original Act. 149 Given that the purpose of the
modification was to circumscribe if not eliminate race as a factor, it
would be logical to assume that even these narrowly permissible bases
for consideration of race might no longer be authorized. 150 However,
a 2002 OCR Report, which concluded that the Children Services
Bureau had achieved compliance with the dictates of MEPA-IEAA,
may suggest otherwise. The report contained the following statement,
The Agency offers standardizedparent training classes at all of its pro-

gram sites. Applicants can choose the class location most convenient
for them. Nuestros Ninos offers classes in Spanish and in English. The
of the individual, the groups to which the individual belongs dramatically affect the life
one lives or is permitted to live .... Apparently addressing this fact, the law not only
recognizes the rights of individuals, but often the rights of a group. Children, veterans,
the disabled, and Native Americans are all examples of groups that have, sometimes after
years of struggle, achieved legal recognition of certain rights as groups.
Perry, supra note 54 at 78.
147 See supra note 32.
148 Zanita Fenton, In A World Not Their Own: The Adoption of Black Children, 10 HAIlv.
BI.ACKLI: rri

J. 39, 58 (1993).

149 Perry, supra note 5 at 219 (noting the "lack of consensus as to whether the [1998] guidelines may be interpreted to permit consideration of race on a case-by-case basis as part of the
individualized assessments agencies traditionally perform with respect to all prospective adoptive parents (citation omitted).").
1s0 Anticipating the effect of the IEAA on MEPA Policy Guidance, Professor Esten predicted, "The new bill ... restores the mandatory enforcement provision found in early versions
of the M[E]PA. According to the new bill, the Secretary of Health and Human Services 'shall
not provide placement and administrative funds ...

to an agency ...

that is not in compliance

(citation omitted). Therefore, the HHS guidelines mandated by the M[EIPA would not be necessary if the new legislation is enacted (citation omitted)." Douglas R. Esten, Transracial Adoption and the Multiethnic Placement Act of 1994, 68 Ti:Mi,. L. Riv. 1941, 1990 (1995).
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Bureau gives prospective parents the opportunity to participate in a

cross-race and ethnicity parent education class. Participation is strictly
voluntary. The Bureau policy is to proceed with an adoptive placement even when the applicant has not participated in the class.
Good social work practice requires the Bureau to take into consideration the attitudes of a prospective parent toward improving their
parenting skills. This might include exploring the reasons why a prospective parent chose not to participatein offered training.Bureau staff

stressed to us that the Bureau's policy is to only consider a prospective
parent's resistance or reluctance to participate in training within the
context of an individualized placement decision and only from the
standpoint of assessing parenting skills.15 '
Importantly, the assessment of the Bureau's compliance with the
MEPA-IEAA was compromised by neither the provision of voluntary
parental training services, nor by the agency's consideration of prospective adoptive parents' refusal to participate in training as relevant
to both an assessment of parental competency and the placement
determination. This assessment, when considered in light of the social
science data identifying the relevance of racial competency to
adoptees' best interests, provides substantial support for states establishing mandatory competency training for all prospective transracial
adoptive parents, without contravening either the purpose or the
requirements of the MEPA-IEAA.'5 2 The purpose of the MEPAIEAA is to eliminate a perceived bias against transracial adoptions
and to facilitate the speedy placement of adoptees, presumably without sacrificing their best interests. Mandatory training would not
threaten the continuation of transracial placements but would
increase the likelihood that adoptees are provided with racially competent parenting, to prepare them for their societally imposed identity
and racialized experiences outside of their adoptive homes.
151 Letter from Ira C. Pollock, Regional Manager, to Rodger G. Lum, Ph.D., Director,
Health and Human Services Agency, County of San Diego (Feb. 8, 2002), http://www.hhs.gov/
ocr/mepa/sandiego.html.
152 But see Vonk & Angaran, supra note 7 at 61 ("Interestingly several of the agencies that
do not require [cultural competence] training or do not offer dedicated training commented that
federal legislation [Multiethnic Placement Act of 1994 (MEPA) and the Interethnic Adoption
Provisions of the Small Business Protection Act of 1996 (IEPA)] does not allow them to make
requirements for or offerings to parents based on whether the adoption is cross- or in-racial ....
Further analysis of the reasons underlying agency decisions regarding who attends cultural competence training is needed.").

2005]

LOVING GRUTTER

States, pursuant to their police power and in their capacity as
parens patriae,'53 have the authority and indeed the responsibility to
take action that ensures the well-being of their citizenry, particularly
one of the most vulnerable demographics - adoptees. Indeed, several
states require mandatory parental training classes and / or counseling
programs as a prerequisite for divorce, to ensure that childrens' needs
can be adequately addressed during and after the transition into the
new family construct. 154 The imposition of racial competency training
requirements for all prospective adoptive parents of transracial
adoptees is a comparably appropriate exercise of the state's authority
to place de minimis conditions on a state-created relationship, where
the best interests of children are served.
Mandatory racial competency training should take place as part
of the initial evaluative, overall, and individualized assessment of the
adoptive parents. It would be required immediately upon an expression of the adoptive parents' willingness to accept a transracial
adoptee (so as not to delay or deny any active placement determination), and should be characterized as supplemental and supportive
rather than as remedial or punitive. Refusal to participate would be
considered relevant to parental competency, but would not be determinative. Accordingly, consideration of race in transracial placements
would not determine adoptive family formation, which the MEPAIEAA proscribes, but it would allow for the provision of valuable
training and services to assist prospective parents in meeting the
unique challenges inherent to parenting their transracial adoptees
effectively.15 5 As such, it eliminates the Hobbesian choice between
the harms of continued institutionalized care and the harms of ineffective parenting, by ensuring speedy placements with racially competent
adoptive parents. "In an era in which adoption legislation has focused
on eliminating barriers to transracial placements, it is imperative to
153 "The State, of course, has a duty of the highest order to protect the interests of minor
children, particularly those of tender years." Palmore, supra note 23 at 433.
154 Russell Fowler, Courts, Courses and Controversies: The Constitutional and Procedural
Challenges to Rules of Court Requiring Attendance at ParentingSeminars, 37 Ni:w ENG. L. Ri~v.

25 (2002) (noting "As of 2001, twenty-eight states had enacted legislation or statewide court
rules creating such programs (citation omitted) .... [AII of these programs seek to help parents
recognize the effects of divorce on children, instruct them on how to work together to fulfill
parenting responsibilities, and in general teach them how to prevent and resolve conflict.").
155 "Although the MEPA and IEP focus on eliminating barriers to transracial placements,
they do not address support for families that choose to adopt transracially." De Haymes & Shirley supra note 47 at 251.
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address how1 6families that choose to adopt transracially should be
5
supported."'
PART

III

RACIAL COMPETENCY TRAINING: PARENTING AN
EXPERIENCE OF A DIFFERENT COLOR

Social work literature provides strong support for acknowledging
the importance of specialized training for adoptive parents of transracial adoptees,'5 7 and Professor Elizabeth Vonk, who has conducted
several recent and well-regarded studies of the subject, identifies
parental competency training as providing significant possibilities for
strengthening the quality of transracial placements and securing and
enhancing transracial adoptees' best interests.'5 8 She observes:
The ability of TRA parents to assist their children with unique racial
...needs has been defined as a particular form of cultural competence
involving three parts. They are conceptually defined as follows: Racial
Awareness refers to parent's awareness of how race, ethnicity, culture,
language, and related power status affects their own and their children's lives; Multicultural Planning refers to the creation of avenues
for the child to learn about and participate in his or her culture of
birth; [and] Survival skills refers to the recognition of the need and the
ability of parents to prepare their children to successfully cope with
racism.•159
The expectation is that improving parental competency will result in
better outcomes for transracial adoptees, thereby securing their best
interests. 6 ° A 2003 study focusing on the unique support and
resource needs of transracial families reported that "[t]hese dimensions of cultural competence for transracially adoptive parents correspond directly with the themes presented by the parents interviewed
156 Id. at 258.
157 See supra note 54.
158 Vonk & Angaran, supra note 7 at 54. "Perhaps the most salient theme evident from the
[available research on transracial adoptions] is that although most White adoptive parents provide loving homes for their African-American children, only a few of these families are able to
effectively educate and prepare their African-American children for the realities of racism in this
country. Furthermore, many White parents may be unclear as to what exactly this particular
socialization entails and how it translates into parenting practice." Hawkins-Leon & Bradley,
supra note 4 at 1274.
159 Vonk & Angaran, supra note 7 at 54.
160 Vonk, supra note 7.
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in this study and their recommendations regarding resources and
information.""'' Importantly, the results of Professors De Haymes
and Simon's study confirm that resources, educational tools and support services are identified as necessary by adoptive parents, not
merely by those who oppose transracial placements, for effective
parenting of their transracial adoptees. Researchers De Haymes and
Simon reported the following,
The parents, who communicated their interest in examining issues of
race

.

.. also conveyed their frustration with the lack of resources. All

but a couple of parents voiced disappointment with the information,
training, and support they were given. Most families expressed dissatisfaction with the workers and the agency programming in this regard.
These parents described workers who were unprepared to assist them
and workshops that were shallow and inadequate. Others reported
having to develop their own resources to get needed information and
support. Some of the specific responses of the parents included: 'We
are so tired of hearing hair care and skin care. That is not the only
thing that makes up a black child, but that is what we were offered in
our private agency to cover transracial issues .... ' 'I'm tired of trainings where they have you list stereotypes. I want to hear more about
how to deal with racism. I want to know how to be there for my child.
I think I know what to do when I see overt racism, but what about
more subtle racism? I could use more stories of how children successfully deal with race issues.'.... 'It would have been a lot more helpful
to hear from someone [transracially adopted] who is now in their 20s
perhaps or with more experience.'.... 'It would be nice to have particular parenting classes. I think sometimes white parents don't understand that a black child is a target. Racism is subtle and not always
overt. White families need to be tuned into the pressures that a black
child experiences. The agencies need to have classes by people who
are knowledgeable in this area. They need to know about racism and
'
how it manifests itself.

62

161 De Haymes & Shirley, supra note 46 at 257.
162 Id. at 262. Parents in this same study addressing needed improvement in parenting support services for transracial families made the following recommendations, which can provide
some guidance for content and curricular goals for a formalized, mandatory training program,
"[1]Give parents a list of resources where they can purchase toys, books, clothing, art work,
films, and magazines that provide affirming representations of their child's racial and ethnic
group and their culture. [21 Provide or identify where families can take classes or access reference materials concerning their child's racial and ethnic group history, culture, food, and cele-
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In 2003, Professor Vonk conducted a study to determine the percentages of public and private adoption placement agencies that were
providing parental training for adoptive parents of transracial
adoptees. According to the results of her research,
[L]ittle over half of private and public adoption agencies that facilitate
transracial adoption in the US provide cultural competence training
for parents .... Of all the agencies that facilitate transracial adoption,

just slightly over half of them provide cultural competence training.
Most, but not all, of these agencies require such training of TRA parents. Thus the results suggest that, at best, only half of those who
adopt across race are receiving specific preparation for challenges
related to race and culture. In addition, most of the providing agencies offer the training to all adoptive parents, not exclusively to par63
ents adopting across race.'
These statistics, which can be regarded as reflective of a glass half-full
rather than one half-empty, are encouraging because they demonstrate that racial competency training is a resource currently provided
by many agencies. Universal provision of training services for prospective adoptive parents would significantly increase the likelihood
that adoptees of color, who constitute approximately 59% of children
brations. [3] Pair families with a 'cultural mentor' or 'cultural guide' family of the race or
ethnicity of their adopted child. These families can serve as cultural educators and provide links
to individuals and organizations in their child's racial and ethnic community. [4] Provide a newsletter to connect families who have transracially adopted as a forum for information exchange
and ongoing support. [5] Provide transracially adopting families with listings of local and
national resources, events, camps, and other relevant programming. [6] Educate workers to see
transracial adoption as a viable option for some families. Teach them how to support such families." Id. at 268-69. See also, Hawkins-Leon & Bradley, supra note 4 at 1274-1276 ("Counseling
can provide an arena for transracial adoptive families to process parenting concerns... [Bloth
the client and the counselor must have an understanding of racial socialization and its importance in the lives of ethnic minority children (citation omitted). One important way counselors
can begin to work with transracial families is through facilitation of pre-adoption, psycho-educational counseling groups. The primary purpose of psycho-educational groups who work with
potential White adoptive parents is to provide in-depth historical and current information
regarding African-American history, assist parents with exploring their own issues around race
and White privilege, and provide White parents with constructive and empowering ways to prepare their African-American children to succeed in a racist environment... Counselors can be
instrumental in assisting White parents with their issues regarding race. Encouraging White parents to read narratives by families who share their own personal journeys towards racial and
cultural awareness and acceptance is one of the ways to initiate dialogue (citation omitted).").
163 Vonk & Angaran, supra note 7 at 58-9.
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awaiting placements and eligible for transracial placements,"6 will
receive more effective parenting that caters to their unique needs.
One finding of concern that Vonk references in her study is that
existing training programs may not be tailored to the specific needs of
transracial adoptive parents. 165 Generalized parental training ignores
the reality of race as relevant to competent parenting of transracial
adoptees and is significantly informed by adherence to a colorblind
philosophy that refuses to acknowledge race or its significance.
Another finding of concern from Vonk's study which she highlights as
an area ripe for additional investigation is "the whole issue of deciding
who will be asked or required to attend cultural competence training."' 166 Making the training optional sends a message to adoptive parents and transracial adoptees that racial competency enjoys merely
equivocal consideration as relevant to effective parenting and
adoptees' well being. The social science data contravenes this perspective on the relationship between racial awareness and competency
and effective parenting. 67 To ensure that every transracial adoptee is
placed with adoptive parents who are prepared to provide the most
effective parenting possible, every adoptive parent should be required
to take a racial competency training course.
The Vonk constructs - racial awareness, multicultural planning
and survival skills - provide an effective framework for the content of
a curriculum for racial competency training that is grounded in
existing social science research and literature and tailored to meet the
specific challenges unique to transracial parenting. Vonk describes key
features of each construct in detail explaining,
164 Statistics for fiscal year 2003, released in a preliminary report in April 2005, provide the
most recent statistical data on adoption demographics. U.S. Di:"r ov HE:ALH AN HUMAN
Svivcis, ADMINISTRATION ON CiIIIDRI'N, YoUriH AN) FAMILIES, Ci iiI)REIN's BIui:iAUj, Tii-

AFCARS Rii'oier (2003), http:/www.acf.hhs.gov/programs/cb/publications/afcars/reportIO.pdf.
For a provocative discussion of the reasons that a disproportionate number of adoptees are children of color see Howe, supra note 52 at 461-65.
165 Vonk & Angaran, supra note 7 at 59. ("[M]ost of the providing agencies offer the training to all adoptive parents, not exclusively to parents adopting across race. This is a potential
problem in that training may not be specifically tailored to the needs of TRA parents when
offered to all parents."). Requiring racial competency training of all adoptive parents, rather
than exclusively of transracial adoptive parents, may have constitutional implications as broad
application of the requirement may frustrate the ability of mandatory training to present as
narrowly tailored to satisfy the unique needs of transracial adoptees.
166 Id. at 61. ("For instance, we are left wondering what proportion of TRA parents take
advantage of cultural competence training when it is offered, but not required.").
167 See supra note 54.
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Awareness of the roles that race, ethnicity, and culture play in the
lives of others . . . is an area that is discussed frequently in academic
literature (citations omitted). Several authors pointed out the need
for transracial adoptive parents to have the ability to see that their
child's race is different from their own (citation omitted). Seemingly
simplistic, it is nonetheless important to recognize the child's racial
identity rather than to deny it or to act as if race does not matter... In
addition, several authors pointed out the need for TRA parents to be
aware that their children's needs related to race create extra parental
responsibilities (citations omitted). These responsibilities include
helping their children develop.., coping skills to deal with racism....
[R]acial awareness for TRA parents involves becoming sensitized to
racism and discrimination. . . . Curtis [a researcher] underscored the
need for self-examination on the part of parents, stating that such
training should be mandatory.... In sum TRA parents who are sensitive to and aware of race, ethnicity, and culture are thought to be
more able to help their children cope successfully with related issues.
Racial awareness also may help parents understand the importance of
recognizing their child's race .... Racial awareness is important in its
own right because without it, parents may not understand the value
of.. . survival skills.... Survival skills refer to the recognition of the
need and the ability, of parents to prepare their children of color to
cope successfully with racism. This skill is as important for transracial
adoptees as for children with same-race parents, but may be more difficult to learn from European American parents who have had little
experience of racism directed toward them. Minimizing or ignoring
racial incidents is insufficient for children who may find themselves at
the receiving end of racially biased prejudice or discrimination. ...
Many authors point out the parents' responsibility to help their children learn a variety of coping strategies to deal with racism (citations
omitted). Although it is not possible to protect children from racism,
it is possible to help them actively cope with it. General strategies
mentioned in the literature include learning how to talk about race
and racism openly and honestly within the family, staying in touch
with other families who are faced with similar issues, practicing
a
responses to insensitive comments from others, and demonstrating
68
lack of tolerance for any racially or ethnically biased comments.'
168 Vonk, supra note 7 at 250-51.
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Borrowing from Professor Vonk's research, effective racial competency training should have three primary, constituent, operational
aspects: an experiential component, which would include role-play
and field trips to venues where adoptive parents can experience being
in the numerical minority and increased awareness of the emotions
that accompany the experience of "differentness"1 69; an educational
component, which would involve lectures, the dissemination of materials documenting existing racial disparities, racial discrimination and
prejudice, and the provision of a resource guide containing contact
information for programs and services designed to provide post-placement support; and a skills-building component, which would involve
role-plays and interactive discussions with transracial adoptees and
parents about strategies for effectively coping with and responding to
racism. Professor Vonk's study highlights the use of experiential
learning exercises "including discussion, role-plays, and group exercises more than didactic techniques such as lecturing. . . . , [which]
serve[ ] to heighten emotional involvement in training and are thought
to be more effective when seeking attitudinal change."' 170 Professor
Vonk's research also highlights existing curricula for racial and cultural competency training programs alleviating the need for agencies
seeking to implement such a program to "reinvent the wheel."' 7' Her
results also suggest the need for continuing support of transracial
adoptive parents after placements have become permanent. 72
Admittedly, there is much more research needed to answer several programmatic and content unknowns including but not limited to
the most appropriate length of the program, the most appropriate setting for trainings, whether sessions should be conducted in one sitting
or over an extended period of time, limits on the number of participants, and the importance of racial diversity amongst those con169 Venues which could provide adoptive parents with an experience of "differentness"
include racially homogenous neighborhoods, schools and places of worship which, due to the
persistence of the "color-line" in America, are not in short supply. See supra note 14.
170 Vonk & Angaran, supra note 7 at 59.
171Vonk, supra note 7 at 251. ("More specific strategies are outlined in training curriculums and other materials for transracial adoptive parents.").
172 Id. at 254 ("[A] one-time pre[-]adoptive training session is most likely inadequate to the
task.... [A]lthough preadoptive training might provide an initial introduction to cultural competence, it also sets the state for equally important post[-]adoptive training."). The challenges of
making training that occurs after the placement is complete mandatory are not to be underestimated because of constitutional constraints; however, making support and resource services
available, even on a voluntary and continuing basis, would certainly benefit transracial adoptees.
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ducting the training.'7 3 The unavailability of evaluative data on
existing programs, however, does not discount the existing research
that reflects the need for such training to continue in the interests of
transracial adoptees. 174 The dearth of information merely invites
more research and investigation of existing racial competency training
programs. 171
PART

IV

THE CONSTITUTIONAL CONUNDRUM: MANDATORY
RACIAL COMPETENCY TRAINING AND ADOPTEES'
BEST INTERESTS

While there is considerable social science and social policy support for the imposition of mandatory racial competency training for all
transracial adoptive parents,' 7 6 states will be reluctant to legislate such
a requirement if it is not likely to clear constitutional hurdles. The
focus of the constitutional inquiry would be whether a racial competency training requirement, limited to parents seeking to adopt transracially, would conform to Equal Protection limits.'7 7 The Equal
Protection Clause is universally believed to impose a general restraint
on states' use of classifications.'7 8 The level of scrutiny that would
apply depends upon the character of the classification.' 79 Race-based
180
classifications are generally subject to strict scrutiny.
Vonk & Angaran, supra note 7 at 60-61.
"'Empirical studies of transracially adopted African-American children and adults have
not conclusively proven that such adoptions are not psychologically harmful to these children
(citations omitted)." Hawkins-Leon & Bradley, supra note 4 at 1264.
175 Vonk & Angaran, supra note 7 at 61 ("Most importantly, we know nothing of the effectiveness of the training. Are parents experiencing change in attitude, knowledge, or skills as a
result of the training? How does this affect their parenting? How does this affect their children?
Clearly this exploratory study highlights the need for further investigation of training for TRA
parents.").
176 See supra note 54.
177 The Fourteenth Amendment provides that -[n]o state shall make or enforce any law
which shall . . .deny to any person within its jurisdiction equal protection of the law." U.S.
173
174

CONST. AMINI). XIV, §1.
178 Robert C. Farrell,

Classes, Persons, Equal Protection and the Village of Willowbrook v.
Olech, 78 WAs] . L. Rjiv. 367, 394 (2003).
179 Holly Dyer, Gender-Based Affirmative Action: Where Does It Fit in the Tiered Scheme
of Equal Protection Scrutiny?, 41 KAN. L. Ri:v. 591, 593 (1993).
180 Palmore, supra note 23 at 432-33 (1984)("Classifying persons according to their race is
more likely to reflect racial prejudice than legitimate public concerns; the race, not the person,
dictates the category. (citation omitted). Such classifications are subject to the most exacting
scrutiny; to pass constitutional muster, they must be justified by a compelling governmental
interest and must be 'necessary ... to the accomplishment' of their legitimate purpose."); Korematsu v. United States 323 U.S. 214 (1944).
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Challengers of the training requirement would characterize
mandatory training for transracial adoptive parents as a race-based
classification because the requirement is triggered by racial heterogeneity between the prospective parents and the adoptee and its application distinguishes between adoptive parents seeking to adopt a child
of the same race and those seeking to adopt a child of a different race.
There is an argument to be made, however, that the mandatory training, though triggered by the difference in the racial identities of adoptive parents and adoptees and focused on the existence and
significance of racial realities, is not a race-based classification
because of its colorblind application. Its applicability would not be
limited to white parents, or parents of any particular race for that matter; rather, the requirement would be triggered where the race of the
adoptee is different from the race of the prospective parent, making
parents of all races potentially eligible. This argument is similar to the
"equal application" argument asserted in Loving v. Virginia, which
challengers to mandatory training would cite to invoke the most
exacting Equal Protection test- strict scrutiny.''
In Loving the Supreme Court considered the constitutionality of
an anti-miscegenation statute, ultimately striking it down as violative
of Equal Protection limits. The state of Virginia advanced an "equal
application theory" arguing that "because its miscegenation statutes
punish equally both the white and Negro participants in an interracial
marriage, these statutes, despite their reliance on racial classifications,
do not constitute [] invidious discrimination based on race."' 182 The
Court rejected the "equal application theory" reasoning:
There is patently no legitimate overriding purpose independent of
invidious racial discrimination which justifies this classification. The
fact that Virginia prohibits only interracial marriages involving white
persons demonstrates that the racial classifications must stand on their
own justification, as measures designed to maintain White Supremacy
(citation omitted).' 83

181 Russell W. Galloway, Basic Equal Protection Analysis, 29 SANTA CLAIIA L. Rj]v. 121,

123 (1989); Loving, supra note 22 at 11 ("the Equal Protection Clause demands that racial
classifications ... be subjected to the 'most rigid scrutiny'.").
182 Id. at 7-8.
183 Id. at 11.
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In support of the Court's conclusion that white supremacy was the
sole motivation for the statute, the Court cited the title of the miscegenation law, "An Act to Preserve Racial Integrity" and noted its limited application to "the integrity of the white race."'
The Court
emphasized that the preservation of racial integrity, even if extended
8
to include all races, would not constitute a legitimate state interest. 1
The "equal application" argument, or its theoretical equivalent,
at issue here - the "colorblind application" argument, advances on
stronger ground in the current context because, unlike the law at issue
in Loving, the training requirement is truly equal in its application to
persons of all races. The disproportionate impact on white adoptive
parents is attributable to the one-way direction of transracial placements not by virtue of the requirement itself, 186 and there is a compelling, non-discriminatory purpose which justifies the classification ensuring the best interest of transracial adoptees by improving the
quality of parenting their adoptive parents provide. 87 There is no evidence of the invidious racial discrimination at play in Loving, nor is
the training requirement punitive in character, providing defenders of
mandatory training with at least a plausible argument that Loving
does not provide sound precedence for the application of strict
scrutiny.
If a court were to subject the proposed training requirement to
strict scrutiny review Palmore v. Sidot' 88 would provide the analytical
framework within which to determine whether mandatory training
satisfies the constitutional requirement that it be narrowly tailored to
achieve a compelling state interest.'8 9 In Palmore the Supreme Court
characterized the best interest of the child as "indisputably a substantial governmental interest for purposes of the Equal Protection
Clause."' 90 While the Court expressly tied its characterization of the
"best interest" standard to the custody context, it is logical to reason
by analogy that the standard would assume at least equivalent import
184
185
186
187
188

Id.
Id.
GOmDON, supra note 4.
Fenton, supra note 148 at 58.
Palmore , supra note 23.

189 McLaughlin v. Florida, 379 U.S. 184, 196 (1964); Loving, supra note 22 at 11.
190 Palmore, supra note 23 at 433. However, it is important to note that the Court
expressly tied its characterization of the best interest standard to the custody context. It is logical
to reason by analogy that the standard would assume equivalent import in the context of adoption placements, where no other competing interests exist.
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in the context of adoption placements, where no other competing
interests exist. The controversy in Palmore centered on a divorced
father seeking custody modification for his three year old daughter,
over whom his ex-wife had custody. The asserted justification for the
modification was that there would be a damaging impact on the child
if she remained in a racially mixed household as a result of society
censure of interracial relationships. The Supreme Court overruled the
Florida state court's decision granting the father's request explaining,
It would ignore reality to suggest that racial and ethnic prejudices do
not exist or that manifestations of those prejudices have not been
eliminated. There is a risk that a child living with a stepparent of a
different race may be subject to a variety of pressures and stresses not
present if the child were living with parents of the same racial or ethnic origin. The question, however, is whether the reality of private
biases and the possible injury they might inflict are permissible considerations for removal of an infant child from the custody of its natural
mother .... The effects of racial prejudice, however real, cannot justify
a racial classification removing an infant child from the custody of its
natural mother found to be an appropriate person to have such
custody.191

Palmore is a custody determination case, not a placement determination case. 19 2 This difference is relevant to the application of this
holding to the examination of the constitutionality of mandatory training for transracial adoptive parents. While "the best interest of the
child" operates as the controlling standard in both contexts, in the custody context the child's interest must be considered in relationship to
the natural parent's constitutionally protected interest in raising her
child; whereas, in the adoption context, the state operates as parens
patriae and there is no other interest at issue except that of the child,
since adoptive parents have no right to adopt. Because adoption is a
state-created relationship, the state enjoys greater latitude, in terms of
its pre-placement involvement, than it enjoys in the context of a natural parent-child relationship.
Reasoning by analogy, proponents of transracial placements utilize the language of the Court in Palmore to support their argument
191 Id. at

433-34.

Perry, supra note 5 at 218 ("Since Palmore was a custody case, there is no agreement on
whether it applies to the context of transracial adoption.").
192
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that race is an impermissible factor in child placement determinations. 9 3 "[H]owever, the Court's holding - that race may not be the
sole factor in a decision to remove a child from her natural mother does not clarify whether race can play a role in some child-placement
contexts.... In other child-placement contexts, such as adoption proceedings and custody disputes between parents of different races contexts in which additional issues of the child's racial identity and
coping skills arise - Palmore provides even less guidance."' 9 4 While
Palmore does confirm the status of the best interest of the child as a
compelling state interest and as controlling in the custody context,' 95 it
only supports the status of the best interest of the child as controlling
in the adoption context by analogy. 96 However, the fact that the
Supreme Court has not explicitly identified it to be controlling in
placement determinations has not discouraged state and federal
courts from expressly doing so.' 97 Nor has it prevented courts from
continuing to consider race to be one of many factors relevant to a
193 Bartholet, supra note 6 at 1227. ("[c]onceding that there was a 'risk that a child living
with a stepparent of a different race may be subject to a variety of pressures and stresses not
present if the child were living with parents of the same racial or ethnic origin,' the Court nonetheless had no problem concluding that these were constitutionally impermissible
considerations.").
194 Forde-Mazrui, supra note 86 at 932.
195 "In common with most states, Florida law mandates that custody determinations be
made in the best interest of the children involved." Palmore, supra note 23 at 433. However,
arguably the best interest of the child is not the paramount interest at issue in custody determinations. It may be second to the constitutionally protected interest that a natural parent has in
retaining custody of their child, absent a finding that the parent is unfit. The interests of the
child may be inherent to the fitness determination but in some cases where the child expresses a
preference that conflicted with the parent's interest, the child's interest is discounted and the
parental interest is treated as the primary interest. Randi L. Dulaney, Children Should Be Seen
AND Heard in Florida Custody Determinations,25 NOVA L. Riv 815, 832 (2001).
196 As Professor Perry states:
The Pahnore decision could be criticized as being both vague and narrow. The Court did
not discuss the application of its decision to other child placement contexts (citation omitted). Nor did it suggest how much weight race can be given in determining proper child
placement. In addition, though Palnore states that the best interest of the child constitutes a substantial state interest sufficient to withstand an equal protection challenge, the
Court made no attempt to define 'the best interests' of the child or to discuss the relationship between race and the best interests test. Commentators are not in agreement on the
application of Palmore to adoption (citation omitted). Still, despite its narrow holding,
and the lack of agreement as to its wider implications, Pahnore is the most direct statement the Supreme Court has issued on the use of race in child placement. The case
suggests that race may be considered as a factor, if such consideration serves the child's
best interests. The Court did not rule out race as a factor to be considered in the child's
best interest (citation omitted) but only noted that it could not be the sole factor.
Perry, supra note 54 at 100.
197 Perry, supra note 5 at 218.
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child's best interests, and sometimes upholding the use of race to
inform placement decisions as withstanding strict scrutiny review. 9 8
Proponents of transracial adoption, many of whom favor turning
a blind eye to racial realities, often quote dictum from the Palmore
Court's decision, "Private biases may be outside the reach of the law,
but the law cannot, directly or indirectly give them effect. Public officials sworn to uphold the Constitution may not avoid a constitutional
duty by bowing to the hypothetical effects of private racial prejudice
that they assume to be both widely and deeply held."' 9 9 Interestingly,
this characterization of racial prejudice as assumptive and its harmful
effects as hypothetical is inconsistent with the Court's acknowledgement earlier in the opinion that, "[i] t would ignore reality to suggest
that racial and ethnic prejudices do not exist or that manifestations of
those prejudices have not been eliminated."2 ° The Grutter majority
gave legal effect to confirmed racialized realities by permitting the
University of Michigan Law School to use race to achieve a constitutionally compelling end- educational prerogatives. Similarly, states
should be permitted to recognize race, in the adoption context- not to
prohibit transracial placements, but for the purpose of mandating
racial competency training programs to achieve a constitutionally
compelling end - securing the best interests of transracial adoptees.
For the constitutionality of state mandated training programs to
be upheld, they must be narrowly tailored to achieve the best interests
of adoptees.2 1 Recent social science literature confirms that racial
competency is inherent to effective parenting and effective parenting
yields positive outcomes for transracial adoptees. 20 2 Research also
reflects that certain content and structures are more congruent and
proportional to the goal of securing improved parenting for transracial
adoptees.2 °3 Accordingly, the training requirement, which imposes a

198 Id. ("[S]ince Palmore, a number of state and federal court decisions have upheld at least
a moderate use of race in adoption (citations omitted).").
199 Palmore, supra note 23 at 433 (citing Palmer v. Thompson, 403 U.S. 217, 260-61
(1971)(White, J., dissenting)).
200 Id.
201

Id. at 432.

202 Perry, supra note 5 at 226.
203 Vonk, supra note 7 at 257 ("Training for potential adoptive parents also might be guided
by the three constructs of cultural competence. The definition provides a template of areas that
need to be covered in training for TRA parents.").
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de minimis2°" burden on adoptive parents, is precisely tailored to the
goal of improving parenting for transracial adoptees. Additional
research in this area evaluating the success of existing training programs and measuring outcomes for adoptees should demonstrate a
more constitutionally firm fit between training programs and
adoptees' best interests; however, existing research is sufficient to
establish the requisite constitutional nexus between racial competency
training and improved adjustment outcomes for transracial adoptees.
CONCLUSION

The familiar children's story, The Emperor's New Clothes2 5 , is
instructive in understanding both the illusory nature of this nation's
conception of race and racism and the extent to which this illusion
motivates us to discount the importance of preparing our children for
the racial reality that awaits them. In this fanciful tale, a vain
Emperor employs two tailors to create a garment of unparalleled
splendor. After weeks of feigned effort, the deceitful tailors present
the Emperor with a non-existent garment. Taking his cue from his
advisors who were loudly admiring the cloth, the Emperor pretended
to see the fabric and complimented the tailors and praised their tremendous talent. During a parade convened to display his attire
before the people, a child, shouted, "But He is naked!" At first the
child's parent admonished her for making the observation, but soon
her proclamation gave the others assembled the courage to depose the
delusion. Amidst the cries of the crowd, "He really is naked!" "The
child is right!" "The Emperor wears nothing," the Emperor continued to wave from his carriage, cloaked only in his delusion.
And so it is with race in America and the colorblind mythology
that seeks to promote the delusion of an a-racial reality. Despite the
voguish, fallacy of colorblindness, the experience of race continues to
reflect a definitive social, economic and political reality which is often
eclipsed by an a-racial illusion that enjoys both popular and political
appeal. The architects of colorblindness, catering to the zeitgeist of
the majority to "get over race already!" and motivated by a fear of
204 This characterization is not meant to underestimate the time consuming evaluative
processes to which prospective adoptive parents are presently subjected, but the additional burden of mandatory training is relatively slight given the substantial and probable yield of
enhanced parental competency.
205 HANS ClUIRISTIAN ANDIRSIN, Tiuj EMPI!ROI'S Niw CO'rills (Robina Wilson, ed.,

Rigby Press, 2000).
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dealing with the depth, breadth and significance of present day racial
realities, have mounted a successful campaign to declare that race
does not exist, notwithstanding convincing evidence to the contrary. 0 6
A confederacy of political leaders, eager to expunge the nation's
incriminating record regarding race relations, invests in the ideology
of an a-racial society, parading it in front of the masses as a display of
progress and enlightenment. 2 7 And, like the Emperor and his subjects who never questioned the sincerity of the tailors' claims about
the existence of the cloth, the majority would rather subvert the reality of a race prevalent experience to fit the delusion of colorblindness
than challenge the delusion.
The Emperor's tale also demonstrates the power of the observations of children to reveal the true character of our society. Their
observations are not motivated by political agendas, utopian aspirations and preconceived notions of or resistance to "differentness".
Transracial adoptees, like all children, seek love, which they often find
in their adoptive homes. Unfortunately, the world beyond the homes
loving parents provide is often characterized by an aversion to "otherness," imposed racial identities, racialized realities, and racial
prejudice and discrimination. Children are truly colorblind until experience forces them to engage racial realities. 208 They report that they
encounter a society that sees race. They report that without regard for
how they identify themselves they are designated a racial identity, and
206 "Americans are constantly bombarded by depictions of race relations in the media
which suggest that discriminatory racial barriers have been dismantled. Social and cultural
indicators suggest that America is on the verge, or has already become, a truly color-blind
nation.... National survey data suggest that a majority of whites view race relations through the
lens of color-blindness.... Colorblindness allows whites to believe that segregation and discrimination are no longer an issue because it is now illegal for individuals to be denied access to
public housing, public accommodations or jobs because of their race .... As a political ideology,
the commodification and mass marketing of products that signify color but are intended for
consumption across the color line further legitimate colorblindness .... Believing and acting as if
America is now color-blind allows whites to imagine a society where institutional racism no
longer exists and racial barriers to upward mobility have been removed." Charles A. Gallagher,
Color-Blind Privilege: The Social and Political Functions of Erasing the Color Line in Post Race
America, RACF, Gi'ND R & CLAss: Volume 10, Number 4, 22-37 (2003).

207 The recent reticence expressed by several members of the United States Senate when
considering whether to issue a formal apology for the widespread practice of lynching in this
Nation is a profound illustration of the manner in which many experience historical amnesia
when it comes to addressing race and racial realities. See S. Res. 39, 109th Cong. (2005).
208 This is not to say that children do not see differences in color but they do not assign
meaning to the differences they see. To children color is an aesthetic, like age, weight or height.
It is not a political or social identity. See, e.g., supra text accompanying notes 79 & 80.
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they report that they become the targets of racial prejudice and discrimination as a result of their societally imposed racial identity.
Their observations should not be dismissed merely because we wish it
were not so.
Many advocates for a colorblind America cling to the apparition
of an a-racial society in the vain hope that thinking it and speaking it
will make it reality. This point of view ignores a large body of convincing evidence that race is still instructive in creating distinct political, social and economic realities for millions of Americans of color.
The fact that race continues to be a prevalent feature of American
culture is further reflected in the social science studies that examine
the challenges unique to transracial adoptions and the stories of both
adoptive parents and adoptees. While some in the adoption community argue that transracial adoptions should be used to create a colorblind society of a-racial children, this approach seems willing to
achieve its aim at the expense of the children who must deal with the
present day reality of a color-conscious society.
Mandatory racial competency training for transracial adoptive
parents could help to achieve an integrationist ideal while simultaneously improving the lives of adoptees. 2 9 By educating parents who
would otherwise have no way or motivation to become aware of racial
realities outside of their own and exposing them to the realities of the
color lines that are still drawn in permanent ink in our society, these
parents who no doubt love their children will be inspired to build
bridges between themselves and others, forged with mutual respect
and a common and sincere interest in working to eradicate the obstacles and barriers that their children will face. Using mandatory training programs designed to shine light on these racial realities rather
than ignoring their existence, transracial adoptive parents can provide
their children with both the skills necessary to deal with the existing
realities of race and racism and the perspective and vision to change
these realities for future generations.

209 See Leslie Stahl's investigative report on the growing trend of White Canadian parents
adopting African-American children, in which she observes, "From what we saw, the Canadian
parents are aware of the pitfalls and so they invite in black adults to be mentors, send their
children to all-black summer camp, and organize seminars to educate themselves." CBC Broadcasting Inc. "60 Minutes" Born In the USA (July 24, 2005) (transcript on file with the author).

