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INTRODUCTION

One of the most contentious issues facing local and state govern-
ments is the taking of private property to convey it to another private
entity for the development of a shopping center, baseball park, indus-
trial site, or some other use deemed advantageous to the well-being of
the community. Often the reason advanced is that the public will ben-
efit from the proposed taking by an increased tax base or the removal
of a blighted part of town. This is said to be a public use. Sadly, the
definition of public use has grown to include almost any use that
meets a developer's or local politician's political and social agenda.
Recently, to the astonishment of local governments,4 courts are actu-
ally questioning the broad definition of public use. In July 2004, The
Michigan Supreme Court reversed the famous Poletown5 decision in
County of Wayne v. Hathcock,6 and in September 2004, the U.S.
Supreme Court granted certiorari in Kelo v. City of New London.7

This article explores the historical background of the taking of private

I Professor of Business Law, University of Central Arkansas. J.D., LL.M., University of
Arkansas, Fayetteville.

2 President, University of Central Arkansas. J.D., University of Arkansas, Fayetteville.
3 See George F. Will, Despotism in New London, WASH. Posr, Sept. 19, 2004, at B7 (con-

tending that the Supreme Court needed to take note of the widespread abuse of the power of
eminent domain and grant certiorari in the case, which it did).

4 See Kate Moran, One Final Day in Court: U.S. Supreme Court Will Hear Fort Trumbull
Eminent Domain Case, Tim DAY (New London, Conn.), Sept. 29, 2004, at Al (noting that city
officials were astonished by Supreme Court grant of certiorari).

5 Poletown Neighborhood Council v. Detroit, 304 N.W. 2d 855 (Mich. 1981) (stating that
the essential public purpose of legislation that permitted a taking of private property was to
reduce unemployment and to improve the economic base of the community), overruled by
County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004).

6 684 N.W.2d 765 (Mich. 2004) (holding that the taking, of which the alleged public purpose
was to create jobs and increase tax collections, was unconstitutional).

7 843 A.2d 500 (Conn. 2002) (addressing the question of whether a taking to increase job
opportunities and increase the tax base is for a public purpose), cert. granted, 125 S. Ct. 27
(2004).
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property for a public use; distinguishes between the terms public use
and public purpose; and suggests that the term "public use," found in
the Fifth Amendment, logically means that a government taking must
directly benefit the public and grant them a right to use the property
taken. We pray that the Supreme Court will adopt the position that a
taking must be for a purpose that directly benefits the public when it
decides Kelo in 2005.

I. BACKGROUND

The government's awesome power of eminent domain is being
gravely abused all over America. The government uses eminent
domain to take property from one private entity so that it may give it
to another private entity that is favored by the government.8 The gov-
ernment's takings of private property for streets, jails, water works,
bridges, schools, and public parks are arguably takings for public use.
When the government takes private property and then transfers it to a
private developer for private commercial use, however, troubling
questions arise regarding whether the government is acting in accor-
dance with the constitutional requirements that restrict the govern-
ment's use of its power of eminent domain to only situations involving
public uses. Sadly, our courts have muddled the meaning of the term
"public use" by often substituting the term "public purpose." As we
shall see, the two terms do not always mean the same thing.' We con-
tend that to meet the constitution's public use requirement "[t]he pub-
lic must be to some extent entitled to use or enjoy the property, not as

8 A classic example is found in Bailey v. Myers, 76 P.3d 898 (Ariz. Ct. App. 2003). Here, the
City of Mesa attempted to take a longtime family-owned brake shop to turn it over to an owner
of an Ace Hardware store so that he could move his new store to the brake shop location. The
Arizona court decided that for a taking that results in turning property over to another private
business to be constitutional, it must be for a use that is "really public." Id. at 904. For a recent
article discussing how local government's routinely take private property to turn it over to big-
box stores, see, Dean Starkman, Cities Use Eminent Domain to Clear Lots for Big-Box Stores,
WALL. ST. J., Dec. 8,2004, at B1. The Wall Street Journal has editorialized that when the powers
of eminent domain are "invoked on behalf of a private business it represents the worse form of
political collusion." The First Church of Costco, WALL ST. J., May 30, 2002, at A14. Here, the
Cypress, California, City Council voted to use its eminent domain power to take seventeen acres
of land from a church and turn it over to Costco to increase the City's tax revenue. Id.

9 See infra text accompanying notes 77-100 (discussing the important distinctions between
the terms public use and public purpose as outlined in Southwestern Illinois Development
Authority v. National City Environmental, L.C.C., 768 N.E. 2d 1 (Ill. 2002), cert. denied, 537 U.S.
880 (2002)).
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a mere favor or by permission of the owner, but by right."'" Will the
public have the right to directly use or enjoy the property in the fol-
lowing examples? Not likely.

In New York the New York Times asked the city to condemn the
property of some 30 businesses in 11 different buildings to make way
for a new fifty-two story Times tower.1 By using the city to take the
land for redevelopment, the Times saved at least 25% on its invest-
ment costs.12 Apparently the Old Gray Lady and its famous public
interest columnists a have never heard of the ancient custom of buying
private property. In Wayne County, Michigan, the county attempted
to take 1,300 acres including several neighborhoods to turn them over
to private developers to increase the tax base and reinvigorate the
community. 4 In East St. Louis, Illinois, a state created redevelop-
ment authority used eminent domain to take property owned by a
recycling business and give it to a private motor speedway, who used it
to create a parking lot. 5

We write to forcefully demonstrate that this ongoing infringement
of private property rights is contrary to our long-standing Anglo-
American legal tradition. Government use of eminent domain for
anything other than a public use is a clear infringement of the prop-
erty owner's right to plan for the most beneficial use of his property.
Sadly, many of our local, state, and national leaders have failed to
demonstrate an appreciation of our nation's legacy of protection of
private property rights.16 As early as 1215 the Magna Carta recog-
nized the individual's right to private property.17 That historic docu-
ment said that "[n]o freeman shall be disseized .. .save by lawful

10 See Gaylord v. Sanitary Dist. of Chi., 68 N.E. 522, 524 (Ill. 1903).
11 Tunes$cam: with government help, the New York Times moves in on Times Square busi-

nesses, NATIONAL REVIEW ON INE, Oct. 29, 2002, at http://www.nationalreview.com/murdock/
murdockl02902.asp.

12 ]J

13 Including famous columnist and economist Paul Krugman, who one would expect to
express some interest in the public choice economics of this sweetheart deal.

14 See infra text accompanying note 112.
15 See infra text accompanying note 81.
16 Perhaps this is no surprise given the failure to cover American history and the Constitu-

tion in the public school system. Who among our modern-day leaders has really studied the
Constitution?

17 MAGNA CARTA, art. 39 (1215), in FROM MAGNA CARTA TO THE CoNsTITuTioN: Docu-
MENrS IN THE STRUGGLE FOR LIBERTY (Ernest Henderson, trans., David L. Brooks ed., Fox &
Wilkes 1993).
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judgment of his peers or by the law of the land.' In 1776 Delaware
declared that "no part of a man's property can be justly taken from
him, or applied to public uses without his own consent or that of his
legal Representatives."19 When Founding Father John Adams, prior
to our revolution, told a jury that "an Englishman's dwelling house is
his Castle,"2' he was merely restating a famous statement by William
Pitt that the poorest Englishman may forbid the King from entering
his home.21 By 1777 the Vermont constitution required government
compensation "whenever any particular man's property is taken for
the use of the public."'22 Founding Father James Madison wrote in the
Federalist papers that "[G]overnment is instituted no less for the pro-
tection of the property than of the persons of individuals."' The same
James Madison inserted "the Takings" Clause into the Fifth Amend-
ment.24 But what of the states? Do the Takings Clause protections
apply to the states? Surely they do. In 1897 the U.S. Supreme Court
continued the long-standing tradition of recognition of private prop-
erty rights when it decided that the Fourteenth Amendment's "Due
Process" Clause protected property owners from unconstitutional tak-
ings by state governments. 25 State courts have continued to recognize
the obligation to take private property only for a public use and only
with the necessity of just compensation paid for any property taken.26

Every state constitution contains a takings provision similar to that of
the Fifth Amendment.27

Is Id.
19 A Declaration of Rights and Fundamental Rules of the Delaware State § 10 (1776).
20 JOHN ADAms, LEGAL PAPERS OF JOHN ADAMs 137-38 (Lyman H. Butterfield ed.,

Harvard University Press 1988).
21 "The poorest man may in his cottage bid defiance to all the force of the Crown. It may

be frail - its roof may shake - the wind may blow through it - the storm may enter, the rain may
enter - but the King of England cannot enter - all his force dare not cross the threshold of the
ruined tenement." William Pitt, Speech on the Excise Bill, in 15 HANsARu's PARLIAMENTARY
HISTORY OF ENGLAND, 1753-1765, at 1307 (T. Coltansard ed., 1813).

22 See William T. Treanor, The Original Understanding of the Takings Clause and the Politi-
cal Process, 95 COLUM. L. REv. 782 (1995).

23 THE FEDERALISTr No. 54 (James Madison).
24 The Clause reads, "nor shall private property be taken for public use, without just com-

pensation." U.S. CONs-r. amend V.
25 See Chi., Burlington & Quincy R.R. v. Chicago, 166 U.S. 226 (1897).
26 See Lindsay v. Comm'rs, 2 Bay 38 (S.C. Const. Ct. App. 1796) (public roads and high-

ways); Livingston v. Mayor of N.Y., 8 Wend. 85 (N.Y. Ct. Correction Errors 1831) (public
streets); In re Wellington, 33 Mass. 87 (1834) (taking for the Cambridge commons).

27 Forty eight states have explicit clauses and New Hampshire and North Carolina view
their constitutions as implementing the common law requirements of public use and compensa-
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Over the past five decades, politicians, environmentalists, com-
munity activists, and developers have sought to expand the definition
of public use to fit almost anything that meets their political or social
agenda.28 That agenda often is motivated by the desire to raise more
tax money to fund pet projects. The abuses of which we complain
consist in the main of the questionable authority of local governments
to take private property to turn it over to politically favored private
developers to build hardware stores, shopping centers, parking lots,
sports venues, and upscale apartments. Often, the stated motives of
these condemning authorities is to increase the tax base, combat per-
ceived blight, and create employment.29 But are these motives always
a legitimate constitutional public use of the taken property? We think
not. Explicit in the Takings Clause is the concept that condemnation
of private property may occur only for a public use.a0 Traditionally,
the takings power has been used to facilitate a direct public use like
creating parks,31 supplying safe drinking water, 2 or providing means
of transport like railroads,33 canals,3 or roads.35 We now explore
some illustrative cases to determine the meaning of the term "public
use" when the government's takings power is used to transfer private
property to another private entity.

II. THE CASES

A. A Broad versus a Narrow Definition of Public Use

We commence our discussion of the cases by recognizing that the
term "public use" has been defined both narrowly and broadly. The
broad definition equates "public use" with the term "public advan-

tion for takings. See William B. Stoebuck, A General Theory of Eminent Domain, 47 WASH. L.
REv. 554-55 (1972).

2 See Kelo v. New London, 843 A.2d 500 (Conn. 2002) (addressing the question of
whether a taking to increase job opportunities and increase the tax base is for a public purpose),
cert granted, 125 S. CL 27 (2004).

29 See id.; see also Berman v. Parker, 348 U.S. 26, 30 (1954); Poletown Neighborhood Coun-
cil v. Detroit, 304 N.W.2d 455 (Mich. 1981), overruled by County of Wayne v. Hathcock, 684
N.W.2d 765 (Mich. 2004).

30 Fallbrook Irrigation Dist. v. Bradley, 164 U.S. 112, 158-59 (1896).
31 Shoemaker v. United States, 147 U.S. 282 (1893) (land for a public park).
32 Long Island Water Supply Co. v. Brooklyn, 166 U.S. 685 (1897) (taking of a privately

owned water supply system).
33 Hairston v. Danville & W. R.R., 208 U.S. 598 (1908) (a railroad right of way).
34 Chi., Milwaukee & St. Paul Ry. Co. v. City of Minneapolis, 232 U.S. 430 (1914) (a canal).
35 Rindge Co. v. L.A. County, 262 U.S. 700 (1923) (a highway).
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tage."36 But how would one reasonably measure public advantage?
Almost everything has the potential for a public advantage. We favor
the narrow definition of public use, which says that property acquired
by the government must actually be used by the public or the public
must have the ability to enter upon and use the property taken. 7 So
how did our jurisprudence come to the questionable broad definition
that private property may be taken to transfer to another private con-
cern? We believe the starting point was the Supreme Court's holding
in Berman v. Parker.3

B. Deference to Legislative Determination
In Berman, the High Court faced the question of whether the

District of Columbia Redevelopment Act 39 was a constitutional public
use40 under the 5th Amendment.41 The Act provided for the taking of
private lands to redevelop slum areas and allowed the sale or lease of
taken property to private interests. 42 Justice Douglas, writing for the
Court, said that when dealing with the police power, "an attempt to
define its reach or trace its outer limits is fruitless, for each case must
turn on its own facts. ' 43 He gave great deference to the legislative
determination that the redevelopment was for a public use by writing:

The definition is essentially the product of legislative determinations
addressed to the purposes of government, purposes neither abstractly
nor historically capable of complete definition ... when the legislature
has spoken, the public interest has been declared in terms well-nigh
conclusive. In such cases the legislature, not the judiciary, is the main
guardian of the public needs to be served by social legislation ....

This broad approach to public advantage, favored by Justice
Douglas, is an open invitation to irresponsible government entities to

36 For more on this definition, see 2A NicHoLs, EMINENT DoMAIN § 7.02 (3d ed. rev.
2003).

37 Id. § 7.02(6), (7). See also Hogue v. Port of Seattle, 341 P.2d 171, 187-89 (Wash. 1959)
(citing a narrow definition of public use to prohibit the taking of property for industrial
development).

38 348 U.S. 26 (1954).
39 60 Stat. 790 (1945).
40 348 U.S. at 31.
41 Id.
42 Id. at 28, 30.
43 Id. at 32.
44Id.
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take property for the favored few. Notice the slippage of the language
used by the Court in the decision. Justice Douglas confuses the term
public needs with the constitutionally mandated public use.45 We will
contend that these two terms do not have the same meaning. There
are many needs that will not justify a government taking of private
property. But Justice Douglas was not finished. He continued,

Once the object is within the authority of Congress, the right to realize
it through the exercise of eminent domain is clear .... Appellants
argue that this makes the project a taking from one businessman for
the benefit of another businessman. But the means of executing the
project are for Congress and Congress alone to determine, once the
public purpose has been established.'6

Justice Douglas believed that the public use requirement was cotermi-
nous with the State's police powers.47 The effect of this view was to
make the Court's review of what constitutes a public use simply an
inquiry of what Congress thought was a public purpose. Interestingly,
the High Court has not deferred to the congressional viewpoint or
determination in Commerce Clause, Fourth Amendment, nor free
speech cases.' Why adopt such a policy in Takings cases? Are not

45 Id
46 Id. at 33.
47 Id.
48 In United States v. Lopez, 514 U.S. 549 (1995), the High Court was asked to decide

whether the federal Gun-Free School Zones Act of 1990, prohibiting the possession of a fire-
arm in a state school zone, was permissible under the Commerce Clause. The High Court
refused to defer to the legislative determination of Congress. The Court decided that the Com-
merce Clause did not give Congress a general police power, akin to that retained by the states,
over schools. Id. at 567. Again in Marshall v. Barlow's, Inc., 436 U.S. 307 (1978), the High
Court did not defer to a Congressional determination that the Occupational Health and Safety
Administration ought to have the power to conduct warrantless searches of business premises.
The Court held that the Occupational Health and Safety Act of 1970 violated the Fourth
Amendment "insofar as it purports to authorize inspections without warrant or its equivalent."
Id. at 325. Finally, the High Court has not deferred to the Congressional will in First Amend-
ment issues. In response to outcries about flag burning, Congress passed the Flag Protection Act
of 1989 prohibiting a variety of acts disrespectful of a United States flag. Again, the High Court,
in United States v. Eichman, 496 U.S. 310 (1990), did not defer to the Congressional finding that
there was a "national consensus" favoring a prohibition on flag burning. Id. at 318. The High
Court decided that the "Government may not prohibit the expression of an idea simply because
society finds the idea itself offensive or disagreeable." Id. at 319 (citing Texas v. Johnson, 491
U.S. 397, 414 (1989).
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property rights49 due the same constitutional respect as personal
rights? Remember that no less than James Madison wrote that
"[g]overnment is instituted no less for protection of the property than
of the persons of individuals."5 And what gives the legislature
greater wisdom in deciding takings issues than in say, Free Speech?
The question answers itself. Nothing!

Justice Douglas ended the opinion by stating that "[T]he rights of
property owners are satisfied when they receive that just compensa-
tion which the Fifth Amendment exacts as the price of the taking."51

We contend his is a mistaken view of the value of real property. The
jurist and noted economist Richard Posner "2 has commented that
because there are so many bundles in property, such as the ability to
rent it, destroy it, sell it, or hold in high regard its sentimental value,
any amount of compensation for taken property will never be
adequate.53

C. Skiing Down the Slippery Slope of Deference

Some 40 years later, the High Court continued to ski down the
same slippery slope in Hawaii Housing Authority v. Midkiff.5 4 Here
the question was whether the Hawaii Land Reform Act,55 which took
title of land from lessors and transferred it to lessees to break up the
concentration of real property in a few individuals, was a taking pro-
hibited by the public use provision of the Fifth Amendment.56 Justice
O'Connor wrote that the Hawaiian Act did not violate the Fifth
Amendment, stating that "the Court has made clear that it will not
substitute its judgment for a legislature's judgment as to what consti-
tutes a 'public use' unless the use be palpably without reasonable

49 We think so. The Arkansas Constitution, for example, provides: "[Tihe right of prop-
erty is before and higher than constitutional sanction." ARK. CONST. art. 2, § 22. The Arkansas
Supreme Court has decided that a government taking of private property to turn it over to a
private entity for an industrial site to enhance economic development is not a public use under
this provision. See City of Little Rock v. Raines, 411 S.W.2d 486 (Ark. 1967).

50 THE FEDERALIST No. 54 (James Madison).
51 Berman v. Parker, 348 U.S. 26, 36 (1954).
52 Judge, United States Court of Appeals for the Seventh Circuit; Senior Lecturer, Univer-

sity of Chicago Law School.
53 Coniston Corp. v. Viii. of Hoffman Estates, 844 F.2d 461 (7th Cir. 1988). Compensation

is inadequate because bundles such as sentimental value are not capable of compensation.
54 467 U.S. 229 (1984).
55 HAw. REv. STAT. § 516 (1967).
56 Midkiff, 467 U.S. at 231-32.
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foundation. 57 She believed that the breaking up of the land oligopoly
and its perceived evils was a reasonable exercise of the State's police
power."8 She continued, "The mere fact that that property taken out-
right by eminent domain is transferred in the first instance to private
beneficiaries does not condemn that taking as having only a private
purpose.... [I]t is only the takings purpose, and not its mechanics,
that must pass scrutiny under the Public Use Clause." 59 Such analysis
is an open invitation to mischief on the part of condemning
authorities.

D. The Kelo Case

Recently, the Supreme Court of Connecticut had occasion to
explore the meaning of public use in Kelo v. City of New London.' In
a 4-3 decision the court came down squarely on the side of Justice
Douglas's and Justice O'Connor's broad definition of public use. The
question presented was whether the taking of real property for a
development plan that included a hotel, a marina, a public walkway
along the waterfront, and a United States Coast Guard Museum was a
public use.61 The plan also provided for office space for research near
a research and development center operated by Pfizer.62 The plan was
for the development authority to take the property by eminent
domain and then transfer it by lease to private developers.63 The
developers would be required to comply with the development plan.64

The development corporation estimated that the development would
create well over 1,000 jobs and have a dramatic economic impact on
the New London region.65

The aggrieved land owners contended that the use of eminent
domain for economic development violated the public use provisions

57 Id. at 232, 241 (citing Untied States v. Gettysburg Elec. Ry. Co., 160 U.S. 668, 680
(1896)).

58 See id. at 242.
59 Id. at 243-44.
60 843 A.2d 500 (Conn.), cert granted, 125 S. Ct. 27 (2004). The grant of certiorari in this

case provides the court with a historical opportunity to examine the court's approach in Berman
v. Parker of allowing deference to the legislative branch. For a discussion of this deferential
approach, see supra text accompanying notes 39-53.

61 Id. at 507-09.
62 Id at 508.
63 Id at 510.
64 Id.
65 Id.
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of the Federal and State Constitutions, that the condemnations did
not provide a sufficiently justifiable public benefit, and that the trans-
fer of the taken property to the control of private parties was not a
public use.66 The Connecticut High Court found that economic devel-
opment could be a public use stating, "'Public use' may therefore well
mean public usefulness, utility or advantage, or what is productive of
general benefit; so that any appropriating of private property by the
state under its right of eminent domain for purposes of great advan-
tage to the community, is a taking for public use."'67 The court also
cited with approval the trial court's reliance on the U.S. Supreme
Court cases of Hawaii Housing Authority v. Midkiff' and Berman v.
Parker69 for the proposition that courts should take a deferential
approach to legislative decisions concerning public use.7" Finally, the
Connecticut High Court referred to the famous7' Michigan case of
Poletown Neighborhood Council v. Detroit' as authority for the pro-
position that the taking of a large private neighborhood for the eco-
nomic purpose of transferring the land to General Motors for the
construction of an assembly plant was for a public purpose.73 The
Poletown court decided that: "The power of eminent domain is to be
used in this instance primarily to accomplish the essential public pur-
poses of alleviating unemployment and revitalizing the economic base
of the community. The benefit to a private interest is merely inciden-
tal."'74 The Connecticut court ruled that Poletown informed their deci-

66 Id. at 519. The Connecticut Constitution provides: "The property of no person shall be
taken for public use, without just compensation therefore." CoNN. CONST. art. I, § 11.

67 Kelo, 843 A.2d at 522 (citing Olmstead v. Camp, 33 Conn. 532 (1866)). In Olmstead the
court decided that a grain mill owner should be allowed to flood his neighbor's land at a public
purpose because the mill was a public benefit or advantage to the local farming community. 33
Conn. at 550-51.

68 467 U.S. 229 (1984).
69 348 U.S. 26 (1954).
70 See Kelo, 843 A.2d at 520.
71 The Court described Poletown as a landmark decision in eminent domain law. See Kelo,

843 A.2d at 528, n.39.
72 304 N.W.2d 455 (Mich. 1981), overruled by County of Wayne v. Hathcock, 684 N.W.2d

765 (Mich. 2004).
73 Kelo, 843 A.2d at 528-29, n.39.
74 Poletown, 304 N.W.2d at 459.
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sion in Kelo.75 As we shall see shortly, the Michigan Supreme Court,
on July 30, 2004, reversed its holding in Poletown.7 6

E. The Narrow Definition of Public Use
We now turn to an examination of cases that apply a narrow read-

ing of the Takings Clause. The Illinois Supreme Court recently faced
the issue of the taking of private property for the purpose of allowing
a development authority to convey the land to another commercial
business in Southwestern Illinois Development Authority v. National
City Environmental, L.L.C." The development authority (SWIDA)
had the power under state law to acquire land by eminent domain.78

In 1996 SWIDA issued bonds to raise funds to lend to Gateway to
develop an automobile sports and training facility (the racetrack).
The racetrack was a great success and drew large crowds. In 1998, the
track's owner, Gateway, asked SWIDA to use its state granted power
of eminent domain to take nearly 149 acres of adjacent privately
owned land for additional parking.79

All of the 148 acres that was to be condemned was owned by
National City Environmental (NCE). NCE had operated its environ-
mental recycling business on the land since 1975. It employed 80 to
100 full time employees and recycled about 100,000 cars a year.8°
Gateway approached NCE about purchasing the property. NCE was
not interested, and consequently, Gateway made no purchase offer,
choosing instead to ask SWIDA to exercise its quick-take eminent
domain authority.81 State law requires approval of the county board
before a development authority can exercise its taking power. The
board quickly agreed to the taking, noting that additional parking was
needed to adequately serve patrons. The board found that the

75 Kelo, 843 A-2d at 529, n.39 ("Poletown Neighborhood Council informs, but does not
dictate, our decision in the present case").

76 See County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004). According to the
Detroit Free Press, Justice Robert Young, who wrote the opinion, said, "We overrule Poletown
in order to vindicate our constitution, protect the people's property rights and preserve the legit-
imacy of the judicial branch as the expositor, not the creator, of fundamental law." John Gal-
lagher, Poletown Seizures are Ruled Unlawful, DETROIT FREE PRESS, July 31, 2004, at Al. The
article indicates that the decision was released at the unusual time of 9:30 p.m.

77 768 N.E.2d 1 (Ii.), cert. denied, 537 U.S. 880 (2002).
78 735 ILL. COMP. STAT. 5/1-101 et seq. (West 1998).
79 Southwestern ill. Dev. Auth., 768 N.E.2d at 4.
80 Id. Rational environmental activists would likely say that such recycling for the protec-

tion of the planet's resources and environment is a valuable public purpose.
81 Id.

20041



CIVIL RIGHTS LAW JOURNAL

expanded parking was in the public interest because it would increase
the tax base.82

After some continued negotiations, including a $1 million offer
for the property that was rejected, SWIDA filed a quick-taking action
in circuit court.83 NCE responded by arguing that the taking was for
an unconstitutional private use.84 The circuit court ruled for SWIDA,
finding that the taking was for a public purpose because there were
serious traffic problems around the track, the taking would help elimi-
nate blight in the area, and the taking would be an economic benefit
to the surrounding area. 5 NCE appealed.

On appeal the Supreme Court of Illinois squarely faced the ques-
tion of whether SWIDA exceeded the boundaries of federal and state
constitutional principles "by transferring the property to a private
party for profit when the property is not put to a public use."'

SWIDA contended that the taking was constitutional because a public
purpose was served by "(1) the fostering of economic development,
(2) the promotion of public safety, and (3) the prevention or elimina-
tion of blight."' They argued that if only one, or any combination of
the foregoing purposes were met, the taking was constitutional.'
SWIDA declared that "possessory use by the public is not an indis-
pensable perquisite to the lawful exercise of the power of eminent
domain." 9 Here, there was clearly no potential possessory govern-
ment occupation of the taken property because the track was given
full use of the property.

Next, the appellee argued that there is no distinction between the
term "public use," found in the U.S. and Illinois Constitutions, and the
term "public purpose," used by SWIDA.9 However, the first problem
with SWIDA's approach is that the right of a state to take private
property is clearly limited to takings for a public use.91 Under any
dictionary or cannon of construction, the terms public use and public

82 Id.
83 Id. at 5.
4 Id.

85 Id. at 6.
86 Id. at 8 (stating that determining what is a public use is a judicial function).
87 Id.
8 Id.

89 Id. (citing People ex rel. Gutknecht v. City of Chicago, 121 N.E.2d 791, 794 (Ill. 1954)).
90 Id. at 8-9.
91 See U.S. CONST. amend. V; ILL. CONST. art. I, § 15 (1970); see also Gaylord v. Sanitary

Dist. of Chi., 68 N.E. 522, 526 (IlL. 1903).
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purpose do not always have the same meaning and usually will not.
Some courts have argued that the use of the term public purpose has
allowed courts to be flexible and meet troubling conditions of modern
society that could not be foreseen by the founders.' But this flexibil-
ity is not unfettered. The U.S. Supreme Court has said that "[a]
purely private taking could not withstand the scrutiny of the public
use requirement; it would serve no legitimate purpose of government
and would thus be void."" The Illinois Supreme Court noted that the
critical distinction between the two terms is that to meet the constitu-
tionally mandated public use requirement, "[t]he public must be to
some extent entitled to use or enjoy the property, not as a mere favor
or by permission of the owner, but by right.""

Here, members of the public who chose to attend races at the
track will benefit from additional parking.95 But that parking comes
after payment of a fee." The public has no "right" to park. 7 There is
no public "right" to attend races at the track. Here, the whole emi-
nent domain scheme was designed to result in private profits for the
track.98 The market works best when there are contracts between will-
ing buyers and willing sellers." It is not the business of government to
subsidize privately owned racetracks. Certainly economic develop-
ment is desirable. But every economically feasible private business to
some extent contributes to economic development. The racetrack
with its large crowds is surely a business that is already contributing to
the economic development of the neighborhood. Given the track's
considerable success, it makes economic sense to let its private owners
solve their own parking problems. The court said that "'to constitute

92 People ex rel Adamowski v. Chi. R.R. Terminal Auth., 151 N.E.2d 311, 314 (Ill. 1958).
93 See Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 245 (1984).
94 Southwestern IlL Dev. Auth., 768 N.E.2d at 22 (citing Gaylord, 68 N.E. at 524).
95 Id. at 9.
96 Id.
97 Id.
98 Id.
9 This is so because government intervention in the market thwarts the outcomes that are

realized in a free market. See GENE CALLAHAN, ECONOMICS FOR REAL PEOPLE 77-
78 (Ludwig Von Mise Inst. 2002). According to 'flnes$cam, supra note 11, the New York Tunes
saved 25% of its investment cost in a new tower because the government took private property
and turned it over to the Tunes. See generally, THOMAS SOWELL, BASIC ECONOMICS: A
CITIZEN'S GUIDE TO THE ECONOMY 10-11 (2000).
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a public use, something more than a mere benefit to the public must
flow from the contemplated improvement. "0

The Illinois High Court considered that the early case of Limits
Industrial R.R. Co. v. American Spiral Pipe Works 1 made the critical
point that minimal benefits to the public were not enough to justify a
taking. In Limits Industrial, the state Commerce Commission issued a
certificate of convenience and necessity to allow the railroad to take
property for a spur track and a freight house."1 2 The court decided
that the project was not for a public use because it provided minimal
public benefit and principally benefited the railroad.0 3 Respected
jurist and economist, Richard Posner, has echoed this point. He has
noted that "[c]ompensation in the constitutional sense is ... not full
compensation, for the market value is not the value that every owner
of property attaches to his property."'"4 We agree. Property owners
often attach value to their property that is not capable of easy com-
pensation. Because of this additional loss from the use of eminent
domain that individual property owner's always suffer, the use of emi-
nent domain should be limited strictly to situations where the general
public will benefit through the use and enjoyment of the property
taken.

For similar reasons, the Illinois High Court concluded that the
attempt by SWIDA to take the land blurred the lines between a public
use and a private purpose.10 5 The court's reasoning was best demon-
strated when it cited with approval a comment by Judge Kuehn about
the forefather's views on the liberty interest that attends the owner-
ship of private property and protects it against taking by the
government'0 6

100 Southwestern IlL Dev. Auth., 768 N.E.2d at 9 (quoting Gaylord v. Sanitary Dist. of Chi.,
68 N.E. 522, 524 (IM. 1903).

101 151 N.E. 567 (11. 1926).
102 lId at 569.
103 Id. at 570.
104 Coniston Corp. v. Vill. of Hoffman Estates, 844 F.2d 461 (7th Cir. 1988).
105 Southwestern Ill. Dev. Auth., 768 N.E.2d at 11. The court said, for example, that a state

highway authority may have the power to take property to construct exits so drivers can buy gas,
but the authority does not have the constitutional power to take property to expand a gas sta-
tion's facilities for a lubrication bay or a car wash.

106 Judge Kuehn wrote, "If property ownership is to remain what our forefathers intended
it to be, if it is to remain a part of the liberty we cherish, the economic by-products of a private
capitalist's ability to develop land cannot justify a surrender of ownership to eminent domain."
Southwestern Ill. Dev. Auth. v. Nat'l City Envtl., L.L.C., 710 N.E.2d 896, 906 (InI. Ct. App. 1999)
(Kuehn, J., concurring).
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F. Down Goes Poletown

We now turn to the Michigan Supreme Court's recent reversal of
the landmark" eminent domain case of PoleiownO in County of
Wayne v. Hathcock,1° the Michigan High Court was once again faced
with the clash of two bedrock principles of American private property
tradition. It was asked to balance the right of private property owners
to the unfettered use of their property against the government's
authority to take property for the common good."0 In order to
attempt to reinvigorate the economy, Wayne County wanted to con-
demn 1,300 acres of private property to construct a technology park."'
The county claimed that the project would create 30,000 new jobs and
bring in an additional $350 million in tax receipts for the county." 2

When the landowners refused to accept the county's offer for
their land, the county filed a takings action in Wayne County Circuit
Court. 1 3 Each property owner argued that the taking of their prop-
erty would not serve a public purpose. 4 The trial court decided that
the takings were for a public purpose as defined by Poletown.n5 The
Court of Appeals affirmed the trial court's decision in an unpublished
opinion." 6 The appellate court said that the takings were constitu-
tional under Poletown. 7

Judge Young wrote that Michigan precedents prior to Poletown
indicated that the "constitutional 'public use' requirement was not an
absolute bar against the transfer of condemned property to private
entities." ''1 He also noted that it was equally clear that the public use
requirement worked to forbid the state from transferring taken pri-
vate property to private concerns for a private use.119 As a result, the

107 See Gallagher, supra note 76.
108 See County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004) (reversing Poletown

Neighborhood Council v. Detroit, 304 N.W.2d 455 (1981)).
109 Id.
110 Id. at 769.

111 Id.
112 Id. at 771.
113 Id.
114 Id.
115 Id.
116 Id. at 772 n.4 (unpublished opinion per curium, County of Wayne v. Hathcock, Nos.

239438, 239563, 240184, 240187, 240189, 240190, 240193 - 240195, 2003 WL 1950233 (Mich. Ct.
App. Apr. 24, 2003).

117 Id. at 771-72.
118 Id at 781.
119 Id.
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"Court's eminent domain jurisprudence - at least that portion con-
cerning the reasons for which the state may condemn private property
- has focused largely on the area between these poles."120 The Court
decided that the State's transfer of taken property to a private entity is
for a public use when it possesses any one of the three characteristics
recognized prior to 1963.121

G. The Three-Part Test
The court then discussed the three required characteristics for a

government transfer to a private entity through the eminent domain
power."2  The first characteristic is that when private land is trans-
ferred by the government to a private entity, "public necessity of the
extreme sort[,] otherwise impracticable,"'23 must be present. What is
public necessity of an extreme sort? The court listed as examples
"highways, railroads, canals, and other instrumentalities of com-
merce."' 24 This extreme necessity arises because it would generally be
impossible to construct these kinds of facilities because one property
owner could thwart the whole project by refusing to sell. 25 The court
said that the difficulties involved in acquiring property for highways,
pipelines, railroads, and other items of commerce make acquiring the
property from unwilling sellers a practical impossibility. 2 6 As a conse-
quence, taking private property for "vital instrumentalities of com-
merce" is consistent with the constitutional public use requirement. 27

The second requirement is present when the transfer of the con-
demned property to a private entity requires that the private entity be
accountable to the public for use of the property.2 Thus, if the taken

120 id.
121 Id. (essentially adopting Justice Ryan's dissent in Poletown).
122 Id. at 781-83.
123 Id. at 781 (quotation marks and citations omitted).
124 Id. (quotation marks and citation omitted).
125 Id. at 781-82 (also noting that if one owner refuses to sell or gets a huge price for his

land others will also refuse to cooperate).
176 Id. at 782. The Court seemed concerned that the land owners might get together and

extort a higher price from the government, id., notwithstanding the right of an individual to sell
her private land only at a price acceptable to her.

127 Id. (citing Swan v. Williams, 2 Mich. 427 (1852) (holding that condemnation of private
property by a railroad was consistent with a public purpose)).

128 Id. (citing Berrien Springs Water Power Co. v. Berrien Circuit Judge, 94 N.W. 379, 380
(Mich. 1903) (disapproving the taking because the power company would totally control the
water power); Lakehead Pipe Line Co. v. Dehn, 64 N.W.2d 903, 908-09 (Mich. 1954) (the taking
was constitutional as a public use because the pipeline was used pursuant to the direction of the
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property is subject to a measure of continued control by the general
public or the State, the taking is for a public use. 129

Third, the Court announced that the "condemned land may be
transferred to a private entity when the selection of the land to be
condemned is itself based on public concern."' 130 The Court used the
example of In Re Slum Clearance in City of Detroit' to demonstrate
that the primary underlying public use rationale for condemnation
was to remove unfit housing and advance the public health and the
safety of the community. 132 The fact that some of the property was
resold to private individuals was considered incidental to the goal of
removing blight and cleaning up a slum. 3 3 The important factor relied
on by the court in Slum Clearance was the purpose of the condemna-
tion,'" rather than the use to which the taken land was eventually
put. 35 That use, of course, was resale to private parties to rebuild
suitable housing.

H. Applying the Three-Part Test
Recently, the Michigan Supreme Court sent a well-deserved

shock through the eminent domain world by announcing that the con-
demnations in Hoffman failed all three tests and remanded the case to
the Court of Appeals to enter judgment for the landowners.136 In the
Michigan High Court's view, the Wayne County project was not a pro-
ject whose very existence depended on the condemned property. 37

The court pointed out that America is covered with private businesses
and companies that did not require the use of eminent domain to exist
and flourish.13 Secondly, the court found that the taken property was
not intended to be subject to public oversight or control after it was
transferred to private entities. The private entities would have been

Michigan Public Service Commission and the state could enforce its regulations on the
pipeline)).

129 Id.
130 Id. at 782-83.
131 50 N.W.2d 340 (Mich. 1951) (concerning the constitutionality of Detroit's condemna-

tion of blighted housing and resale to private persons to rebuild).
132 Hathcock, 684 N.W.2d at 783.
133 Id.
134 The public purpose was to remedy urban blight. See id.
135 Id. ("[The present case is quite unlike Slum Clearance because there are no facts of

independent public significance.").
136 Id. at 788.
137 Id. at 783.
138 Id.
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free to do anything to maximize their profits. There was no assurance
that they would contribute to the welfare of the public.139 Finally,
there was no public use benefit accomplished by the condemnation.
Any public use benefits arose after the lands were transferred to other
private entities. 40 The court distinguished the case from Slum Clear-
ance, ruling that there was no need present to protect public welfare
and health, which would justify the condemnation at the time of the
taking.14' The court concluded that no one who understood the 1963
Michigan Constitution's public use provision could have concluded
that the condemnation of the plaintiff's property to convey it to other
private parties was constitutional. 142

This is obviously a case of great significance for private property
advocates. But it would be a mistake to contend that it can be read to
greatly hamper the situations of which we complain, the taking of pri-
vate property to give it to the favored few. The court actually pro-
vided a ready outline for astute state and local government officials to
follow when taking private property to distribute it to the favored few.
Learned lawyers will surely carefully characterize the proposed tak-
ings as public necessity of the extreme sort, which will remain some-
how subject to public oversight, 143 and they will allege facts of
independent public significance, rather than private interests,'" such
as slum clearance or public welfare to establish the requisite public
use. So, although we treasure the outcome in Hoffman, we find only a
small measure of comfort in the rationale for the decision. It is a
roadmap on how to take private property and turn it over to the gov-
ernment's friends. We now turn to a recent case involving a govern-
ment threat to take private property in the future. Can such a threat
or plan constitute a compensable taking of private property?

139 Id. at 784.
140 Id.
141 Id. Recall that the Slum Clearance taking turned on Detroit's public use need to pro-

tect the public health and welfare by cleaning up a slum area. The purpose for the taking existed
at the time of the taking, not after the private property was transferred to other private owners.
See In re Slum Clearance in City of Detroit, 50 N.W.2d 340 (Mich. 1951).

142 Hathcock, 684 N.W.2d at 784; see MICH. CONST. art. 10, § 2 (1963) (providing that
"[p]rivate property shall not be taken for public use without just compensation therefore being
first made or secured in a manner prescribed by law").

143 This public oversight would likely result in increased government regulation.
144 The argument will be that the transfer of the taken property to a private entity is not the

controlling purpose and is only "incidental" to the public use goal of removing blight, etc.
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III. A CLOUD OF CONDEMNATION

A. Government Mischief

There is another mischief on the part of condemning authorities
that is placing a cloud of condemnation over private property owners
by announcing plans to condemn private property sometime in the
future. Who wants to buy and invest in property that might be taken
by the government in the future? The effect of the government's
announced intention often is to reduce the value of the property. The
economist Fried Hayek pointed out in his famous work, The Road to
Serfdom, 4 ' that "the more the state 'plans,' the more difficult plan-
ning becomes for the individual.""4 Hayek's wisdom is starkly illus-
trated by the Minnesota Supreme Court's holding in Johnson v. City
of Minneapolis.47 In Johnson the court recognized that a long drawn-
out government sponsored plan to develop Johnson's property which
was never consummated, constituted a compensable taking.",

In 1983, the City of Minneapolis adopted a plan to redevelop sev-
eral blocks including the plaintiffs property. 49 The purpose was to
promote urban development and increase the tax base.' In 1986 the
City entered into a contract with a French corporation to develop the
area. 5' In 1987 the City refused to approve the initial plan and agreed
that the developer could create a second development plan. 2 In
November 1987 the mayor wrote to the prospective anchor tenants
and told them that the developer had not been honest with the pro-
posed tenants and indicated that the purpose of his letter was to dis-
courage their participation in the project.5 3 The very next month, the
City sent a letter to the plaintiffs and other owners of the targeted
property telling them that the City would "go forward" with the pro-

145 FRIEDRICH A. HAYEK, THE ROAD TO SERFDOM 76 (1944).
146 Id.
147 667 N.W.2d 109 (Minn. 2003).
148 Id. at 116 (concluding that the cumulative effect of the City's action substantially inter-

fered with Johnson's property rights).
149 Id. at 111.
150 Id.
151 Id.
152 Id. at 112.
153 Id. The tenants were Nordstroms and Neiman Marcus. Id. The trial court found that

the mayor's action had a detrimental effect on the developer's ability to secure tenants. Id.
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ject and that the City would appraise their properties, "which would
be acquired if the development takes place. 15 4

The saga continues. On December 3, 1987, the developer
presented another plan to the City that the mayor vetoed. 5 On June
1, 1989, the City terminated all negotiations with the developer. 56

When negotiations were terminated, the City failed to inform the
affected property owners that their property was no longer needed. 57

The developer then sued the City for specific performance of the con-
tract. 58 The litigation was not finally resolved until February 1995.59
Sadly, throughout this period the plaintiffs experienced severe diffi-
culty in retaining tenants and attracting new tenants because of the
probability that the properties would be taken by the City. 6

The landowners sued the City claiming that the City's action, or
lack thereof, constituted a compensable taking.1 61 The trial court
found (1) that the City had specifically identified the plaintiff's prop-
erty for acquisition;162 (2) refused to provide information about the
project to property owners;163 (3) failed to communicate to the land-
owners that their property might not be acquired;164 and (4) failed to
tell them that the City had terminated the contract.1 65 The trial court
found that the City's mischief created a "cloud of condemnation" over
the properties from November 1987 until February 1995.16 The court
found that the City, by its conduct, reduced the fair market value of
the property, caused an adverse economic impact on the plaintiffs,
caused a loss of rental income, impaired the existing and prospective
use of the property for an unreasonable time, and interfered with the
plaintiffs' investment-backed expectations. 67 The Court of Appeals,
however, reversed the holding that the City's actions constituted a

15 Id. The letter also stated that the City was not making a definite commitment at this
time.

155 Id. at 113.
156 Id.
157 Id.

158 Id.
159 Id. at 113-14.
160 Id. at 113.
161 Id.
162 Id.
163 Id.
164 Id.
165 Id.
166 Id. at 113-14.
167 Id. at 114.
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taking because the City never "significantly controlled" appellants'
property.168

On appeal, the Minnesota Supreme Court characterized the
appellants' constitutional claim as one for a regulatory rather than a
physical taking. 69 The Court stated that the case of Penn Central
Transportation Co. v. City of New York 170 controls the review of the
appellant's claim under the constitution.171 Anything less than a com-
plete taking requires the balancing test set out in Penn Central.72 The
Minnesota High Court concluded that the Court of Appeals applied
the wrong standard.173 Rather than remanding the case to the Court
of Appeals to apply the Penn Central standard, the Minnesota High
Court looked to the Minnesota Constitution. 174  Minnesota law
defines a taking to "[Ijnclude(s) every interference, under the right of
eminent domain, with the possession, enjoyment, or value of private
property.11 75  The Minnesota High Court concluded that the City's
precondemnation activity constituted a taking of the owners' property
under the Minnesota Constitution. 176 This was so because the City did
not inform the owners when the development project was discontin-

168 Johnson v. City of Minneapolis, 649 N.W.2d 873, 882 (Minn. Ct. App. 2002), rev'd, 667
N.W.2d 109 (Minn. 2003).

169 Johnson, 667 N.W. 2d at 114.
170 438 U.S. 104 (1978).
171 New York's Landmarks Law prevented the owner from using air space over Grand

Central Terminal for office buildings over 50 stories because the city determined they would
adversely affect the architectural features of the landmark building. The Court decided that the
statute did not effect a taking of private property, because it did not interfere with the owner's
present use of the building, necessarily prohibit occupancy of any of the airspace above the
building, or deny all use of air rights above the landmark. The Court decided that "[t]he restric-
tions imposed are substantially related to the promotion of the general welfare and not only
permit reasonable beneficial use of the landmark site but also afford appellants opportunities
further to enhance not only the Terminal site proper but also other properties." Penn Cent., 438
U.S. at 139.

172 The Penn Central test requires a court to consider: (1) the economic impact of the
regulation on the claimant; (2) the extent to which the regulation has interfered with distinct
investment-backed expectations; and (3) the character of the government regulations. Id. at 124.
For a discussion of the Penn Central test in the context of a regulatory taking of water rights
from farmers to protect fish, see Roy Whitehead & Walter Block, Environmental Takings of
Private Water Rights - The Case for Water Privatization, 32 ENvTL. L. RFP. 11162, 11167-68
(2002).

173 Johnson, 667 N.W.2d at 115.
174 Id. The Minnesota Constitution provides that "[p]rivate property shall not be taken,

destroyed or damaged for public use without just compensation." MINN. CoNST. art. 1, § 13.
175 MN. STAT., § 117.025(2) (2002).
176 Johnson, 667 N.W.2d at 115 ("'to be constitutionally compensable, the taking or dam-

age need not occur in a strictly physical sense and can arise out of any interference by the state
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ued and did not properly advise them that it was no longer obligated
to complete the project, which caused the owner's property to become
economically unfit for several years.177 In effect, the High Court con-
firmed Professor Hayek's observation that the more the State plans,
the more difficult planning becomes for the individual.178

B. A Judicial Wake Up Call
The holding in the Johnson case is welcome, long overdue, and it

provides clear judicial warning to state and local government officials
that redevelopment plans that place a "cloud of condemnation" over
private property may constitute a compensable taking. This case is
refreshing because we again see a shift away from the Douglas view
espoused in Berman v. Parker,179 which suggested that takings are
essentially a legislative decision that should be afforded great judicial
deference."s Again, we see a welcome break in the slavish deference
to government officials who want to turn private property over to the
favored few.

CONCLUSION

It is certainly unwise to predict how the Supreme Court will
decide a case. We are pleased, however, that the High Court has
before it, in Kelo, the opportunity to finally announce a clear and une-
quivocal definition of the term public use. What is at stake here is the
same right to private property that William Pitt thundered about so
many years ago forcefully stating that the poorest person may forbid
the government from entering and taking his humble cottage. 81 We
contend that we have advanced a compelling argument that the term
"public use" means that the public must receive a direct benefit from

with the ownership, possession, enjoyment, or value of private property"' (quoting Johnson v.
City of Plymouth, 263 N.W.2d 603, 605 (Minn. 1978))).

177 Id. at 116 (noting that the cumulative effect of the city's actions rendered plaintiffs'
property unmarketable for several years while the negotiations and litigation dragged on).

178 See HAYEK, supra note 145.
179 348 U.S. 26 (1954); see supra text accompanying notes 43-53. The Court will be able to

actually see the effects of the taking of private property for a new baseball park in Washington,
D.C. The new park to be constructed is a mere fifteen blocks from the Court. See Thomas
Boswell, At Last, A Team to Call Our Own, WASH. Post, Sept. 30, 2004, at DI (rejoicing in the
return of major league baseball to Washington). But it might not be such a happy day for private
property owners whose land will be taken.

180 See supra text accompanying note 48.
181 For William Pitt's famous statement, see Pitt, supra note 21, at 1307.
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the takingl" and has the right to unimpeded access to the taken prop-
erty."8 We think our public use argument is consistent with a
Supreme Court decision of 1798 where the Court said that "a law that
takes property from A and gives it to B," is regarded as "against all
reason and justice for a people to entrust a Legislature with such pow-
ers; and, therefore, it cannot be presumed that they have done it. The
genius, the nature, and the spirit, of our State Governments amount to
a prohibition of such acts of legislation; and the general principles of
law and reason forbid them."' Finally, we are interested in the High
Court's reaction to the Kelo court's reliance on Poletown as precedent
for its holding." s This is an important question because of the Hath-
cock court's strong language condemning Poletown as "a radical
departure from fundamental constitutional principles and over a cen-
tury of this Court's eminent domain jurisprudence. . ."I' The High
Court by all of its own rules should give some weight to the Michigan
Supreme Court's interpretation of its own law.

We trust that the Supreme Court will announce a definition of
public use that will minimize the government's power to create eco-
nomic difficulty for private property owners. Professor Hayek will be
pleased if the Court throws up a roadblock on the road to serfdom.

182 E.g., as with a public street or park.
183 E.g., the right to visit and use Yellowstone Park.
184 Calder v. Bull, 3 U.S. 386, 388 (1798).
185 The Kelo court said that Poletown informed its decision in this case. Kelo v. City of

New London, 843 A.2d 500, 529 n.39 (Conn.), cert. granted, 125 S. Ct. 27 (2004); see also supra
text accompanying note 75. We contend it informed the court incorrectly.

186 Wayne County v. Hathcock, 684 N.W. 2d 765, 787 (Mich. 2004).
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