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INTRODUCTION

On the surface, commercial speech continues to be distinguished
from noncommercial speech under the First Amendment. However, a
careful analysis of the development of commercial speech doctrine
reveals that formally abandoning the distinction is merely the natural
extension of, if not entailed by, commercial speech jurisprudence
already in place. It is a distinction without a constitutional difference.
It should be formally abandoned.

I. THE INSTABILITY OF COMMERCIAL SPEECH DOCTRINE
The text of the First Amendment does not distinguish between

commercial and noncommercial speech, but rather plainly states that
"Congress shall make no law ... abridging the freedom of speech."1

Despite this, the United States Supreme Court's holding in Valentine
v. Chrestensen,2 that commercial speech motivated by a desire to
make a profit does not enjoy protection under the First Amendment,
controlled for more than thirty years During this period, it became
apparent that what seems like a "common sense" distinction between
commercial speech and noncommercial speech is extremely difficult
to draw in a constitutionally relevant manner.4
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I U.S. CoNsT. amend. I.
2 316 U.S. 52 (1942).
3 See Breard v. City of Alexandria, 341 U.S. 622 (1951) (forcing a community to admit

solicitors to residents' homes would be a "misuse of the great guarantee [ ] of free speech);
Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376 (1973) (holding
that purely commercial advertising is not protected by the First Amendment).

4 See Cammarano v. United States, 358 U.S. 498, 514 (1959) (Douglas, J., concurring)
("Those who make their living through exercise of First Amendment rights are no less entitled to
its protection than those whose advocacy or promotion is not hitched to a profit motive."); Leh-
man v. City of Shaker Heights, 418 U.S. 298, 314 n.6 (1974) (Brennan, J., dissenting) ("There is
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For example, in New York Times Co. v. Sullivan,5 the Court held
that an advertisement published in the newspaper was not commercial
speech because it "communicated information, expressed opinion,
recited grievances, protested claimed abuses, and sought financial sup-
port on behalf of a movement whose existence and objectives are mat-
ters of the highest public interest and concern," despite the fact that
the advertisement sought monetary contributions.6 The problems that
immediately appear from categorically distinguishing commercial
speech are that (i) speakers are rarely motivated by a monolithic
desire for profit and (ii) it is difficult to determine when speech is
sufficiently motivated by a desire for profit to warrant a different level
of protection.

For this reason, at times the Court has struggled to classify speech
that is motivated by a desire to make a profit as noncommercial so
that it could protect such speech.7 At other times, the Court has held
that communications can "constitute commercial speech notwith-
standing the fact that they contain discussions of important public
issues."' Indeed, as the Court has recognized, "[tihe diverse motives,
means, and messages of advertising may make speech 'commercial' in
widely varying degrees."9 Because determining whether speech is
commercial in nature is a matter of degree, it is unsurprising that a
categorical distinction between commercial and noncommercial
speech is difficult to draw.

The distinction is also difficult to justify. Even if it were a rela-
tively simple task to identify speech sufficiently motivated by a desire
for profit, it is not obvious that such a motive is relevant to the deter-
mination of First Amendment protection.10 In fact, as a review of the
relevant case law reveals, the distinction between commercial and

some doubt concerning whether the 'commercial speech' distinction . . .retains continuing
validity.").

5 376 U.S. 254 (1964).
6 Id. at 266.
7 See id.; see also Bigelow v. Virginia, 421 U.S. 809, 822 (1975) (distinguishing on the

ground that "the advertisement conveyed information of potential interest and value to a diverse
audience").

8 Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 67-68 (1983).
9 Bigelow, 421 U.S. at 826.
10 In Board of Trustees of the State University of New York v. Fox, 492 U.S. 469, 482 (1989),

the Court alternatively defined "commercial speech" as speech that proposes a commercial
transaction rather than merely speech motivated by profit. However, insofar as these two defini-
tions differ, it is difficult to see a relevant difference for constitutional purposes. See, e.g., Va.
State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976) (holding
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noncommercial speech does not in itself capture a constitutionally rel-
evant difference.

Eleven years after Sullivan, the Court in Bigelow v. Virginia1 was
poised to disregard the distinction between commercial and noncom-
mercial speech altogether when it stated, "speech is not stripped of
First Amendment protection merely because it appears in [advertis-
ing] form."'" The Court recognized that at least some speech-in par-
ticular advertising for abortion procedures by for-profit
organizations-although substantially motivated by a desire to make a
profit, nonetheless deserves protection equal to noncommercial
speech.13 Rather than abandoning the distinction between commer-
cial and noncommercial speech altogether, however, the Court instead
distinguished Bigelow from prior cases on its facts. 4 Thus, after Bige-
low, courts still had to choose between giving commercial speech full
First Amendment protection and giving commercial speech no protec-
tion at all. Predictably the definition of "commercial speech" alone,
which the Court had recognized is a matter of degree, could not sus-
tain this dichotomy.

The Court's solution was to provide limited First Amendment
protection for nearly all commercial speech, which lowered the stakes
for determining whether speech was sufficiently noncommercial to
warrant full First Amendment protection. 5 In Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council, Inc.,16 the Court
finally afforded First Amendment protection for commercial speech
that does "no more than propose a commercial transaction."17 In fact,
the Court consciously characterized the speech as commercial, going
so far as to describe the restricted speech as follows: "I will sell you
the X prescription drug at the Y price."'" The Court had finally over-
ruled Valentine, and in doing so recognized that (i) commercial speech
cannot deserve less protection because its content is a commercial

that speech that does no more than propose a commercial transaction deserves First Amend-
ment protection).

11 421 U.S. at 818 (reversing a conviction for violating a statute that made publication to
encourage or promote the processing of an abortion a misdemeanor).

12 Id.
13 1&J at 825.
14 Id. at 821-25.
15 See Va. State Bd of Pharmacy, 425 U.S. at 762.
16 Id. at 748.
17 Id. at 762 (citation omitted).
18 Id. at 761.
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subject, (ii) consumer interest in receiving commercial speech is as
great as hearing political debates, and (iii) the free flow of commercial
ideas is indispensable. 19

Nonetheless, the Court stopped short of affording commercial
speech full First Amendment protection and continued to distinguish
it from noncommercial speech." Instead, the Court provided the fol-
lowing justification for maintaining the distinction: "The truth of com-
mercial speech... may be more easily verifiable by its disseminator
than, let us say, news reporting or political commentary, in that ordi-
narily the advertiser seeks to disseminate information about a specific
product or service that he himself provides and presumably knows
more about than anyone else."21 In addition, "commercial speech
may be more durable than other kinds. Since advertising is the sine
qua non of commercial profits, there is little likelihood of its being
chilled by proper regulation and forgone entirely."'  For twenty years
after Virginia State Board, the Court simply accepted that commercial
speech deserved less protection without argument, usually by refer-
ring to the distinction between commercial and noncommercial
speech as one of "common sense."'

Yet it is difficult to understand how the reasoning in Virginia State
Board justifies recognizing less protection for commercial speech cate-
gorically. Neither verifiability nor durability is relevant to First
Amendment protection in any other area, and it is difficult to see why
these characteristics are relevant to affording commercial speech less
protection as a category of speech. Those who express the view that
the Holocaust never occurred are espousing a view more open to ver-
ification than those who claim that expanding the welfare state will
result in a more just society. However, greater verifiability does not
doom the former view to less protection under the First Amendment.
Similarly, durability is not relevant to First Amendment protection.
Mainstream political speech is much more durable than political
speech on the fringes, but the latter does not thereby receive greater

19 Id. at 761, 763, 765.
20 Id. at 772 n.24.
21 Id.
22 Id.
23 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 498-99 (1996); Rubin v. Coors Brew-

ing Co., 514 U.S. 476, 482 (1995); Posadas de P.R. Assocs. v. Tourism Co. of P.R., 478 U.S. 328,
349 (1986) (Brennan, J., dissenting); Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 64 (1983);
Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 562-63, 575, 578 (1980);
Ohralik v. Ohio State Bar Ass'n., 436 U.S. 447, 455-56 (1978).
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First Amendment protection. Even if verifiability and durability were
constitutionally relevant, however, the category of speech that would
deserve less protection would be speech shown to be more verifiable
and durable. Commercial speech, which does not always possess
these characteristics, would not deserve less protection as a category
of speech.

Recognizing the instability of distinguishing commercial speech
as a category, the Court in recent years has questioned the reasoning
in Virginia State Board. In 44 Liquormart, Inc. v. Rhode Island, Jus-
tice Stevens questioned the justification for the distinction between
commercial and noncommercial speech.' In a section formally joined
by Justices Kennedy and Ginsburg, Justice Stevens stated that
"[regulations that suppress the truth are no less troubling because
they target objectively verifiable information, nor are they less effec-
tive because they aim at durable messages."'25 Thus, "neither the
.greater objectivity' nor the 'greater hardiness' of truthful, nonmis-
leading commercial speech justifies reviewing its complete suppres-
sion with added deference." 26

In 44 Liquormart, Justice Thomas also rejected the Virginia State
Board reasoning, but went even further, stating that there is no "phil-
osophical or historical basis for asserting that 'commercial' speech is
of 'lower value' than 'noncommercial' speech."'27 In addition, Justice
Scalia, joined by Justice O'Conner, recognized that such reasoning
had "nothing more than policy intuition to support it."'2 Justice Scalia
made this observation even though he was only willing to concur in
the result reached by Justice Stevens because the parties had not suffi-
ciently briefed the issue of whether the Court should formally aban-
don the distinction.29 It is significant, however, that a majority of the
Court in 44 Liquormart recognized the inadequacy of the Court's
traditional justification of the constitutional distinction between com-
mercial and noncommercial speech.

Justice Thomas would have further held that any regulation that
merely protects consumers by keeping them ignorant of commercial

24 517 U.S. at 502.
25 Id.
26 1& (quoting Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S.

748, 771 n.24).
27 Id. at 522 (Thomas, J., concurring).
28 Id. at 517 (Scalia, J., concurring).
29 Id. (Scalia, J., concurring).
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speech is per se illegitimate."° In response, Justice Stevens argued that
"protecting consumers from 'commercial harms"' can be a sufficient
reason for greater regulation of commercial speech.31 But this reason
for distinguishing commercial speech does not justify submitting regu-
lations of commercial speech to less scrutiny; rather, it simply allows,
in contrast to Justice Thomas's position, protecting consumers poten-
tially to qualify as a compelling governmental interest for restricting
speech. Justice Stevens's reasoning also accounts for the Court's pre-
vious intuition that government has a greater interest in regulating
speech that is more verifiable-society has little interest in protecting
the flow of demonstrably false information. This reasoning, however,
is entirely consistent with providing the same protection, qua standard
of review, for commercial speech as for noncommercial speech.
Therefore, the subsequent dialogue by the Court in 44 Liquormart
does not reestablish or re-recognize a constitutional justification for a
categorical distinction between commercial speech and noncommer-
cial speech.32

The justification for categorically distinguishing commercial
speech from noncommercial speech given in Virginia State Board has
been recognized as inadequate, and no adequate justification has been
provided to replace it. This alone provides a compelling reason to
abandon the separate doctrines and to provide full protection for
commercial speech under the First Amendment. A closer look at the
Court's commercial speech cases, however, reveals that the Court has
implicitly already done so.

II. THE ROAD TO STRICT SCRUTINY

In 1980, the Court outlined a test designed to provide commercial
speech an intermediate level of protection in Central Hudson Gas &
Electric Corp. v. Public Service Commission.3 The following four-
part Central Hudson test has since provided the analytic framework
used to scrutinize regulations that burden commercial speech.34 First,
the communication must be "neither misleading nor related to an
unlawful activity. '35 Second, the "State must assert a substantial inter-

30 Id. at 518 (Thomas, J., concurring).
31 Id. at 502.
32 See supra text accompanying notes 24-31.
33 447 U.S. at 562-64, 566.
34 See infra this section for a description of cases following the Central Hudson framework.
35 Central Hudson, 447 U.S. at 563-64.
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est to be achieved by restrictions."36 Third, "the restriction must
directly advance the state interest involved."37 Fourth, "if the govern-
mental interest could be served as well by a more limited restriction
on commercial speech, the excessive restrictions cannot survive."38

This test was designed to help alleviate the inevitable problems
that stem from choosing between affording speech full protection or
no protection at all, depending upon whether the speech was suffi-
ciently commercial.39 However, subsequent cases reveal that the
problem of distinguishing between commercial and noncommercial
speech, presumably mitigated by providing commercial speech limited
protection, has not gone away. Rather, as discussed below, the ten-
sion and inconsistencies have become manifest in interpretations of
parts three and four of the Central Hudson test. In the decade follow-
ing Central Hudson, the Court interpreted the Central Hudson test in
Posadas and Fox in a way that provided commercial speech little pro-
tection from regulation.' Predictably, this led to over-regulation of
commercial speech, and again raised the stakes for classifying speech
as commercial. Following Posadas and Fox, and as a result of their
sanction of over-regulation, the Court has steadily strengthened the
Central Hudson test, which now admits little, if any, difference from
the protection afforded noncommercial speech.

In Posadas, the Court upheld a Puerto Rico statute providing that
casinos could not "advertise or otherwise offer their facilities to the
public of Puerto Rico."41 In applying part three of the Central Hud-
son test, the Court stated that the statute directly advanced the gov-
ernmental interest by reducing the demand of casino gambling merely
because advertising, by its very nature, increases the demand for a
product.42 By recognizing such a presumption about the effect of
advertising, part three presented virtually no obstacle for the govern-
ment to overcome in most cases.

In applying part four of the test, the Court recognized two rea-
sons why the Puerto Rico statute did not restrict speech more than

36 Id at 64.
37 Id.
38 ldJ

39 See supra Section I for a description of problems experienced by the court in determin-
ing whether speech was sufficiently commercial for protection.

40 Posadas de P.R. Assocs. v. Tourism Co. of P.R., 478 U.S. 328, 332 (1986); Bd. of Trs. of
State Univ. of N.Y. v. Fox, 492 U.S. 469, 482 (1989).

41 478 U.S. at 332.
42 Id. at 342.
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necessary.4 3 First, the statute did not ban advertising to tourists."
Second, because the government could have banned gambling alto-
gether, it could regulate gambling through the statute. 45 The Court
also declined to consider the possibility of using government speech to
counter casino advertising as an alternative means of achieving Puerto
Rico's objective.' In doing so, the Court, in effect, left it to legisla-
tures to determine whether the objective could be achieved by a more
limited restriction, which simply is part four of the Central Hudson
test.

The Court further interpreted part four of the Central Hudson
test in Fox. The Court rejected the least-restrictive-means test and
instead explained that the means/end "fit" was "a fit that is not neces-
sarily perfect, but reasonable; that represents not necessarily the sin-
gle best disposition but one whose scope is in proportion to the
interest served."'47 Therefore, after Posadas and Fox, the government
simply could presume that the restricted advertising increased the
demand for the product, thereby satisfying part three of the Central
Hudson test; and the government itself could determine which means
were reasonable to serve its interest. At the time of the Fox decision
then, stare decisis was an obstacle to affording commercial speech full
First Amendment protection.

Subsequent to Fox, however, the Court has steadily strengthened
the Central Hudson test, most explicitly in Rubin v. Coors Brewing
Co.' In Rubin, the Court rejected the claim from Posadas that direct
advancement of the governmental objective is presumed by a restric-
tion on advertising simply because advertising, by its nature, is

43 Id. at 343-46.
44 Id. at 343.
45 Id. at 346; see also United States v. Edge Broad. Co., 509 U.S. 418,428 (1993) (upholding

ban on some casino advertising partly because government could have banned all such
advertising).

46 Posadas, 478 U.S. at 344.
47 Bd. of Trs. of State Univ. of N.Y. v. Fox, 482 U.S. 469, 480 (1989) (quotations and cita-

tion omitted).
48 514 U.S. 476 (1995). The strengthening of the Central Hudson test was foreshadowed in

City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993), where the Court stated that
courts and legislatures had "attache[d] more importance to the distinction between commercial
and noncommercial speech than [we do] ... and [had] seriously under estimate[d] the value of
commercial speech." Id. at 419.
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designed to promote a product. 9 The Court also rejected the claim in
Posadas that because a government could restrict all advertising, or
the activity being promoted by the advertising, it is free to regulate the
commercial speech.50 Finally, the Court considered alternative, less-
restrictive, means as relevant to part four of the Central Hudson test.5
In addition, under Rubin, if the government wanted to restrict com-
mercial speech, it had to "demonstrate that the harms it recites are
real and that its restriction will in fact alleviate them to a material
degree."'52

After Rubin, the Central Hudson test placed a substantial burden
on the government when it sought to restrict commercial speech. In
fact, parts three and four have since come to resemble closely the
"narrowly tailored" requirement of strict scrutiny.5 a The most sub-
stantial difference between the Central Hudson test and strict scrutiny
is that part two of the former only requires a substantial governmental
interest and the latter a compelling governmental interest. But this
difference amounts to very little if the Court adopts the implication of
Justice Stevens's view in 44 Liquormart that protecting consumers
qualifies as a compelling governmental interestm Adopting this view
also accounts for part one of the Central Hudson test because protect-
ing consumers will be needed most when the speech is misleading or
promotes an unlawful activity. Adopting Justice Thomas's more
sweeping view-that protecting consumers is per se illegitimate-
would be a more substantial departure from the present Central Hud-
son test. However, as discussed earlier, the debate between Justices
Stevens and Thomas is, in substance, independent of the debate over
which level of scrutiny to apply when reviewing restrictions on com-
mercial speech.5" Because of this, extending full First Amendment
protection to commercial speech, after 44 Liquormart, did not cut
against the Court's precedent.

49 514 U.S. at 490; see also Greater New Orleans Broad. Ass'n. v. United States, 527 U.S.
173, 189 (1999) (rejecting unsupported presumption that casino advertising significantly
increased demand for gambling).

50 Rubin, 514 at 483 n.2.
51 Id. at 488.
52 Id. at 487 (quoting Edenfeld v. Fane, 507 U.S. 761, 770-71 (1993)).
53 See 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996); Greater New Orleans

Broad. Ass'n, 527 U.S. 173; Lorrilard Tobacco Co. v. Reilly, 533 U.S. 525 (2001); Thompson v.
W. States Med. Ctr., 535 U.S. 357 (2002).

54 44 Liquormart, 517 U.S. at 502.
55 See supra text accompanying notes 24-34.
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After 44 Liquormart, the Court applied the Central Hudson test
in Greater New Orleans Broadcasting Association v. United States,56 to
invalidate a restriction on radio advertising for private casinos.
Greater New Orleans is also consistent with recognizing no distinction
between commercial and noncommercial speech." The Court did not
depart from its interpretation of the Central Hudson test in 44
Liquormart and Rubin. Indeed, the Greater New Orleans Court
explicitly stated that it was not replacing the Central Hudson test
because the case presented "no need to break new ground" and "Cen-
tral Hudson, as applied in our more recent commercial speech cases,
provides an adequate basis for decision.""8 The reason for this is that
the "more recent cases," which included Rubin and 44 Liquormart, in
substance, had abandoned lesser scrutiny for restrictions on commer-
cial speech.

Since Greater New Orleans, the Court has twice refused to con-
front directly the issue of whether the distinction between commercial
and noncommercial speech should be formally abandoned.5 9 Both
times, the Court stated that, as in Greater New Orleans, the case
presented "no need to break new ground."'  However, once again the
test applied by the Court is functionally not one of lesser scrutiny. In
the first case, Lorrilard Tobacco Co. v. Reilly, the Court stated that it
did not need to apply the least-restrictive-means test of strict scrutiny
to examine the commercial speech restrictions.6" In the second case,
Thompson v. Western States Medical Center, the Court struck down
the government restrictions because there were less-restrictive alter-
natives that only the Court had considered.62 In fact, as the dissent in
Thompson noted, insofar as some type of lesser scrutiny still applies
to commercial speech restrictions, the majority has "applie[d] the
commercial speech doctrine too strictly."'63 While the dissent correctly
characterized the test applied by the majority, the proper criticism is

56 527 U.S. 173.
57 Id. at 183-96.
58 Id. at 184.
59 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 554-55 (2001) (quotations and citations

omitted); Thompson v. W. States Med. Ctr., 535 U.S. 357, 367 (2002) (quotations and citations
omitted).

60 Lorillard Tobacco, 533 U.S. at 554-55 (quotations and citations omitted); Thompson, 535
U.S. at 367 (quotations and citations omitted).

61 Lorrilard Tobacco, 533 U.S. at 555.
62 Thompson, 535 U.S. at 372-73.
63 Id. at 388 (Breyer, J., dissenting).
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not that the Court has abandoned lesser scrutiny for commercial
speech restrictions, but rather that it has done so without formal
announcement.

III. CONCLUSION
Affording commercial speech full First Amendment protection is

the natural extension of (and is perhaps required by) the Court's juris-
prudence already in place. Just as the Court has come to recognize
that regulations on sexually-explicit but non-obscene speech must sur-
vive strict scrutiny," the Court implicitly has come to recognize that
commercial speech deserves no less protection as a category of
speech. The distinction between commercial and noncommercial
speech is a distinction without a constitutional difference. It should be
formally abandoned.

64 Compare Young v. Am. Mini Theatres, Inc., 427 U.S. 50 (1976) (ordinances prohibiting
operation of adult theaters in certain locations not violative of First Amendment), with United
States v. Playboy Entm't Group, Inc., 529 U.S. 803, 827 (2000) ("signal bleed" scrambling provi-
sion of Telecommunications Act was subject to strict scrutiny).
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