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INTRODUCTION

On March 18, 1998, Patricia Johnson, a grandmother of five, was
arrested in the Over-the-Rhine neighborhood of Cincinnati, Ohio, for
an alleged drug-related offense l To Johnson's misfortune, this neigh-
borhood had been designated as a drug exclusion zone under a munic-
ipal ordinance. 2 In accordance with the ordinance, Johnson received
an exclusion notice prohibiting her for ninety days from entering the
neighborhood in which she was arrested? During this time, Johnson
was effectively barred from visiting her daughter and from helping to
raise her grandchildren, who lived within the exclusion zone.' A little
over a week later, on March 27, 1998, a grand jury refrained from
indicting her and the drug charge was dropped.5 Nonetheless, even
though Johnson had not been convicted of the underlying drug
charges, the exclusion notice remained in force, and Johnson was not
allowed to enter her daughter's neighborhood for the remainder of
the ninety-day period of exclusion.' Subsequently, on April 8, 1998,
Johnson was arrested and charged with criminal trespass after being
found in the neighborhood from which she had been excluded.7

In an ensuing action against the city, Johnson was able to argue
successfully to the Sixth Circuit that the Cincinnati exclusion zones
ordinance represented an unconstitutional infringement of her rights.'

* J.D. Candidate 2005, George Mason University School of Law, Ph.D. in Economics,
Duke University, 2000.

1 Johnson v. City of Cincinnati. 310 F.3d 484, 488-89 (6th Cir. 2002), cert. denied, 539 U.S.
915 (2003).

2 Id.
3 Id. at 489.
4 Although Johnson did not live with her daughter, she did help care for her grandchildren

and regularly took two of her grandchildren to school. Id.
5 Id.
6 Id.
7 d.
S Id. at 487. While all cases involving the Cincinnati exclusion zone found it to be unconsti-

tutional, the various courts used distinct, and, in some cases conflicting rationales for doing so.
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Nevertheless, one week before the Sixth Circuit opinion was released,
the Supreme Court of Oregon found that municipal exclusion zones of
a similar nature were constitutional.' In June 2003, the Supreme
Court of the United States missed an opportunity to resolve this split
by denying Johnson certiorari.1"

This comment will argue that drug and prostitution exclusion
zones are not only counterproductive and unnecessary, but are also an
affront to the United States Constitution. In Part I, municipal exclu-
sion zones are defined and distinguished from similar laws. Part II
analyzes the constitutional arguments that have been made by the
various courts that have addressed the question of exclusion zones
and concludes that exclusion zones, in any form, should be held
unconstitutional. Finally, Part III demonstrates that, from a policy
standpoint, the creation and enforcement of exclusion zones is
inefficient.

I. MUNICIPAL EXCLUSION ZONES

A. A Primer on Exclusion Zones

In recent years municipalities have struggled with drug and pros-
titution problems that have become entrenched in particular neigh-
borhoods. To combat these problems, city leaders have taken a
number of radical steps, including the enactment of exclusion zones."
An individual who is arrested and charged with a targeted crime in
one of these zones is given a notice prohibiting them from entering all
designated exclusion zones for a specified period, up to one year.

The district court hearing the Johnson case held that the ordinance was unconstitutional because
it violated double jeopardy, freedom of association, and a due process right to intrastate travel.
Johnson v. City of Cincinnati, 119 F. Supp. 2d 735, 749 (S.D. Ohio 2000), affd, 3-10 F.3d 484 (6th
Cir. 2002), cert. denied, 539 U.S. 915 (2003). The Sixth Circuit agreed that the ordinance violated
the right to associate and a right to intrastate travel, but did not address the double jeopardy
issue. 310 F.3d at 506 & n.10. In State v. Burnett, 755 N.E.2d 857, 863, 868 (Ohio 2001), the
Supreme Court of Ohio found a violation of a right to intrastate travel, but explicitly rejected
any violation of the constitutional right to freely associate.

9 In State v. Lhasawa, 55 P.3d 477, 479 (Or. 2002), the Supreme Court of Oregon held that
prostitution exclusion zones were not an unconstitutional violation of double jeopardy.

10 City of Cincinnati v. Johnson, 539 U.S. 915 (2003).
11 See, e.g., Phil Busse, Don't Fence Me n!, PORTLAND MERCURY, Oct 8, 2002.
12 In Cincinnati, Ohio, the exclusion zone ordinance specified that there would be a ninety-

day exclusion given upon arrest for a specified drug crime. Burnett, 755 N.E.2d at 859. If the
individual was convicted, a one-year exclusion would be put into effect. Id.
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Failure to abide by such a notice can result in a charge of criminal
trespass.13

In an effort to quell constitutional concerns, municipalities have
designed and amended their ordinances to minimize conflict with rec-
ognized constitutional rights. For example, procedural due process is
satisfied by giving a person served with a notice of exclusion the right
to a hearing on the validity of the notice. 4 Furthermore, there is an
apparent attempt to minimize the harm to persons given exclusion
notices by issuing variances to persons who lived or worked in the
exclusion zone prior to their arrest.5 Finally, in Cincinnati, the ordi-
nance has been revised to automatically terminate a notice of exclu-
sion once charges against that person have been dismissed. 6 While
these efforts are laudable, they do not satisfactorily address the consti-
tutional and policy concerns addressed below.

B. Distinguished from Other "Exclusion Zones"

The term "exclusion zone" has been used to describe laws not at
issue in this comment. It is important not to include these other types
of exclusion zones in this analysis to eliminate confusion and uncer-
tainty. Drug-free zones, probationary exclusion zones, and exclusion
zones fashioned around abortion clinics are not included in the defini-
tion of exclusion zones used in this comment.

Drug-free zones differ from exclusion zones in three important
respects. First, because states and the federal government enact drug-
free zones, any penalty from a violation of the zone is assessed as part
of the state or federal penalty for the underlying offense. 7 There are
unlikely to be double jeopardy concerns in these cases. A penalty
arising from a violation of a municipal exclusion zone, however, is
assessed separately from any state or federal penalties that might

13 See id. at 860 (stating that the defendant was arrested for criminal trespass when he was
found in an exclusion zone, in violation of the notice of exclusion that had been issued to him).

14 See Lhasawa, 55 P.3d at 480 (stating that a defendant who was given a notice of exclu-
sion was entitled to a hearing on the validity of the exclusion).

15 See Burnett, 755 N.E.2d at 859.
16 See Johnson v. City of Cincinnati, 310 F.3d 484, 489 (6th Cir. 2002) (stating that, at the

time the drug charges against Johnson were dismissed, the ordinance had not yet been changed
to require immediate termination of an exclusion notice upon such event), cert. denied, 539 U.S.
915 (2003).

17 See Dan Hitchcock & Kenneth W. Brown, School Zone Next 1,000 Feet - Drug Dealers
Beware?, 25 J.L. & EDUC. 511 (1996) (describing how the federal schoolyard statute doubles
penalties for specified drug offenses).
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apply. Consequently, double jeopardy concerns are heightened under
municipal exclusion zones.

Drug-free zones also differ from municipal exclusion zones in the
behavior that is prohibited. Drug-free zones are typically created to
punish the distribution of drugs in a very localized area." To be found
guilty of violating a drug-free zone the authorities must show that the
individual possessed a significant quantity of drugs while they were in
the zone. Municipal exclusion zones, on the other hand, punish the
otherwise innocent presence of an individual who is in an exclusion
zone, simply because that person has been charged with committing a
prohibited act in an exclusion zone at some point in the past. Consti-
tutional rights of travel and association are therefore implicated in the
creation of municipal exclusion zones, but not in drug-free zones.

Finally, drug-free zones affect a relatively small part of a commu-
nity. The federal schoolyard statute, for example, imposes a doubled
sentence on persons engaged in prohibited drug activities within 1,000
feet of a school.'9 Municipal exclusion zones, conversely, are often
defined to include whole neighborhoods. Free association with fam-
ily, friends, and acquaintances is more likely to be infringed upon
when a whole neighborhood is put off-limits.

The second category of exclusion zones not covered in this com-
ment is probationary exclusion zones. Three cities in Florida have
instituted exclusion zones as a condition of probation for persons con-
victed of prostitution offenses.2' While the Florida exclusion zones
are also municipal, they differ from the zones addressed in this com-
ment because they deal with probation conditions. Because proba-
tioners are traditionally afforded fewer liberty protections than are
other citizens,2' it makes little sense to examine these exclusion zones
along with the drug and prostitution exclusion zones covered by this
comment.

Finally, courts have fashioned exclusion zones to deal with anti-
abortion protestors who threaten to abridge the rights of others.22

Is The federal schoolyard statute, for example, only applies to specified drug offenses that
occur within 1,000 feet of a school. Id. at 511-12.

19 Id. at 511.
20 Sandra L. Moser, Anti-Prostitution Zones: Justifications for Abolition, 91 J. Ciwm. L. &

CRIMINOLOGY 1101 (2001).
21 Id. at 1109-10.
22 See Portland Feminist Women's Health Ctr. v. Advocates for Life, Inc., 859 F.2d 681, 686

(9th Cir. 1988) (holding that a "free zone" could be set up to keep pro-life demonstrators from
obstructing entrance to abortion clinic).
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These differ from the municipal drug and prostitution exclusion zones
addressed in this paper. In particular, these zones are fashioned by
courts as injunctions against unlawful behavior that threatens the
rights of others. 23 Furthermore, the exclusion zones set up by judicial
mandate are even more limited than the drug-free zones created by
schoolyard statutes.24 Consequently, the analysis below is limited to
exclude judicially constructed exclusion zones such as those used to
protect abortion clinics.

All laws categorized as exclusion zones share the institutional fea-
ture of punishing an individual for being in a place where that person
is not supposed to be. Despite this similarity, there are fundamental
differences that are likely to have an effect on whether each law is
constitutional. Therefore, this comment eliminates extended analysis
of drug-free zones, probationary exclusion zones, and judicially cre-
ated exclusion zones to allow for a focused analysis of the issues con-
fronting municipal drug and prostitution zones, as described above.

II. A CONSTITUTIONAL ANALYSIS OF ExcLusION ZONES

The constitutionality of exclusion zones has been challenged in a
number of cases. The results of these cases have not been uniform. In
State v. James, the Court of Appeals of Oregon found that exclusion
zones do not violate the Fifth Amendment prohibition against double
jeopardy.2 5 The Oregon Supreme Court echoed this holding in State v.
Lhasawa.26 Conversely, in Johnson v. City of Cincinnati, a federal dis-
trict court in Ohio found that the exclusion zones at issue violated
double jeopardy, and violated the constitutional rights of intrastate
travel and freedom of association.27 The Sixth Circuit affirmed this
decision without addressing whether the violation of double jeopardy
should be upheld.2' This holding is distinguished from State v. Burnett,
where the Supreme Court of Ohio held that the exclusion zone did
not violate freedom of association, but did invalidate the exclusion
zone, inter alia, on the grounds that it violated the right to intrastate

23 See id at 682-83.
24 See id
25 State v. James, 978 P.2d 415, 416 (Or. Ct. App. 1999).
26 State v. Lhasawa, 55 P.3d 477, 479 (Or. 2002).
27 Johnson v. City of Cincinnati, 119 F. Supp. 2d 735, 749 (S.D. Ohio 2000), aff'd, 310 F.3d

484 (6th Cir. 2002), cert. denied, 539 U.S. 915 (2003).
28 Johnson v. City of Cincinnati, 310 F.3d 484, 506 & n.10 (6th Cir. 2002), cert. denied, 539

U.S. 915 (2003).
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travel.29 Though the final word on the constitutionality of exclusion
zones has yet to be spoken,30 modern constitutional law suggests that
each of the ordinances creating drug and prostitution exclusion zones
should eventually be struck down.

A. Double Jeopardy

The Fifth Amendment of the Constitution provides that "[n]o
person ... subject for the same offence [shall] be twice put in jeopardy
of life or limb. '31 The Supreme Court has held that the Fourteenth
Amendment incorporates this provision of the Bill of Rights to apply
to the states. 32 Because exclusion zones impose a sanction on violators
of drug or prostitution laws in addition to and separate from the crimi-
nal sanctions imposed under these laws, exclusion zones may run afoul
of double jeopardy. In determining whether exclusion zones violate
double jeopardy, the issue to be determined is whether the punish-
ments they confer are of a civil or criminal nature.33 In Hudson v.
United States, the Court outlined a two-step test to determine whether
the imposition of a second penalty constitutes double jeopardy.3'
First, the court must determine whether the second penalty is
expressly or impliedly intended to be criminal or civil.' If the penalty
is intended to be a criminal sanction, the penalty violates double jeop-
ardy.36 If not, the court must determine "whether the statutory
scheme was so punitive either in purpose or effect, as to transfor[m]
what was clearly intended as a civil remedy into a criminal penalty."'37

The Court has provided seven guideposts to aid in the determination
of whether this, in fact, has occurred.3' These are:

(1) [w]hether the sanction involves an affirmative disability or
restraint; (2) whether it has historically been regarded as a punish-

29 State v. Burnett, 755 N.E.2d 857, 863, 868 (Ohio 2001).
30 See City of Cincinnati v. Johnson, 539 U.S. 915 (2003) (denying cert.).
31 U.S. CoNsT'. amend. V.
32 Benton v. Maryland, 395 U.S. 784, 794 (1969).
33 Johnson. 119 F. Supp. 2d at 747. This is true because the punishment for the specified

prostitution and drug offenses are criminal sanctions. Therefore, a second criminal sanction
would constitute double jeopardy.

34 Hudson v. United States, 522 U.S. 93 (1997).
35 Id. at 99.
36 Id.
37 Id. (citations and quotation marks omitted).
38 Id.
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ment; (3) whether it comes into play only on a finding of scienter; (4)
whether its operation will promote the traditional aims of punishment-
retribution and deterrence; (5) whether the behavior to which it
applies is already a crime; (6) whether an alternative purpose to which
it may rationally be connected is assignable for it; and (7) whether it
appears excessive in relation to the alternative purpose assigned.39

Applying the first step of the test outlined above reveals that pen-
alties for violating exclusion zones were clearly intended to be civil.
In both the Oregon and the Ohio cases examining this issue, the
courts found that this was not in dispute.' Next, the second step of
the test must be applied to determine whether the nature of exclusion
zones is sufficiently punitive to transform the expressly civil remedy
into a criminal penalty.

The first factor to be considered is whether the sanction involves
an affirmative disability or restraint. In Johnson v. Cincinnati, the dis-
trict court found that exclusion "involves an affirmative restraint...
against the liberty of those arrested or convicted for the drug-abuse
crimes."41 However, in State v. Lhasawa, the Supreme Court of Ore-
gon found that the restraints on personal liberty were "not serious
enough to qualify as 'affirmative restraints."' 42 The Oregon Court
premised its holding on dicta from Hudson, which stated that exclu-
sion from participation in the banking industry is not an affirmative
restraint because it does not approach imprisonment.43 To read Hud-
son to require a penalty approaching imprisonment, however, would
be to render this factor moot. Under the Lhasawa reading it would be
difficult, if not impossible, to construct a civil penalty that involves an
affirmative disability or restraint. More relevant to the exclusion zone
ordinances examined in this comment is Kennedy v. Mendoza-Marti-
nez, where a draft evader with dual citizenship was criminally pun-
ished for evasion before being served with a civil notice of deportation

39 Id at 99-100 (citation and quotation marks omitted).
40 See Johnson v. City of Cincinnati, 119 F. Supp. 2d 735, 748 (S.D. Ohio 2000) (stating that

the Cincinnati ordinance expressly intends exclusion to be a civil sanction), affd, 310 F.3d 484
(6th Cir. 2002), cert. denied, 539 U.S. 915 (2003). See also State v. James, 978 P.2d 415, 419 (Or.
Ct. App. 1999) (holding that it is undisputed that the Portland ordinance was expressly designed
to be civil).

41 119 F. Supp. 2d at 748.
42 State v. Lhasawa, 55 P.3d 477, 486 (Or. 2002).
43 Id. at 486 & n.12.
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for the same offense." The Kennedy Court suggested that this depor-
tation amounted to an affirmative restraint."5 The exclusion of an
individual who has been arrested for a drug or prostitution offense
from a neighborhood in which they might have friends, family, and
business associations is distinguishable from the facts in Kennedy in
scope, though not in kind. While the defendant in Kennedy was
excluded from the United States and an individual facing an exclusion
order is only excluded from a portion of a city, both are affirmatively
restrained from entering the place of exclusion. Therefore, the federal
district court in Ohio correctly found that exclusion zones constitute
an affirmative restraint.

The next factor to be considered is whether the civil penalty has
traditionally been considered a punishment. The courts agree that the
determination of this factor hinges on whether exclusion is, in fact, a
form of banishment.' Banishment is explicitly defined in Black's Law
Dictionary as "a punishment inflicted upon criminals, by compelling
them to quit a city, place, or country for a specified period of time, or
for life."'47 The Lhasawa court argues that banishment traditionally
meant exclusion from a sovereign's territory for life or a significant
period of time.' The court mistakenly analogizes prostitution exclu-
sion zones to exclusion zones created for abortion clinics.49 While the
prostitution exclusion zones at issue in Lhasawa affect freedom of
movement in whole neighborhoods, exclusion zones for abortion clin-
ics are narrowly drawn to curtail movement associated with certain

44 Kennedy v. Mendoza-Martinez, 372 U.S. 144, 147-48 (1963).
45 Id. at 167-68. While the Court ultimately premised its holding on congressional intent, it

was "convinced" that deportation in Kennedy was a punitive sanction based on the seven factor
test, including the affirmative restraint factor. l.

46 See, e.g., Johnson, 119 F. Supp. 2d at 748 (arguing against the James court's holding that
exclusion zones do not constitute a form of banishment). Although some states have again
become interested in using banishment as a punishment, most states hold intrastate banishment
as void for being against public policy. Matthew D. Borrelli, Banishment The Constitutional and
Public Policy Arguments Against this Revived Ancient Punishment, 36 SUFFOLK U.L. REv. 469,
477-80 (2003).

47 BLACK'S LAW DICrIONARY 183 (4th ed. 1951). While the seventh edition of the diction-
ary (BLAcK's LAW DICTIONARY (7th ed. 1999)) does not include a definition for banishment, the
fourth edition that was used by the court in Lhasawa does. It is unclear if Black's dropped the
term because of the growing divergence in definitions for banishment or out of a recognition that
'banishment' per se is no longer a politically correct legal term.

48 State v. Lhasawa, 55 P.3d 477, 482-83 (Or. 2002). This is an example of how courts that
have employed remedies that would traditionally meet the definition for banishment have rede-
fined the term to suit their needs. Borrelli, supra note 46, at 481.

49 Lhasawa, 55 P.3d at 483.

[Vol. 15:2



20051 MUNICIPAL DRUG AND PROSTITUTION EXCLUSION ZONES 329

types of behavior in a much more limited area. The court is hard
pressed to show that exclusion from an entire neighborhood is more
like exclusion from a 12-foot zone around the entrance to an abortion
clinic, than exclusion from a "city or place." The court's suggestion
that banishment only occurs if exclusion is enforced for a significant
period of time is also misleading. First, banishment is defined as
exclusion for a specified period of time, not a significant period of
time. Secondly, exclusion for ninety days to one year certainly consti-
tutes a significant period of time. For these reasons, the district court
hearing the Johnson case correctly determined that an exclusion zone
is a form of banishment and, consequently, can be regarded as a tradi-
tional form of punishment.

The courts addressing scienter, the third factor of the Hudson
test, are split over whether this factor is satisfied by the exclusion zone
ordinances before them. The dissenting opinion in Johnson took the
view that there was no requirement of scienter in the Cincinnati ordi-
nance because exclusion notices could be given to individuals arrested
for drug crimes without a finding of mens rea.0 Conversely, the James
court found an implicit requirement of scienter in the Portland prosti-
tution exclusion zone ordinance.51 In particular, because a person
who is given a notice of exclusion is entitled to an administrative hear-
ing at which probable cause for the underlying offense must be shown,
a probable finding of scienter must also be demonstrated for the
notice to be deemed valid.52 The Cincinnati ordinance also allows for
a hearing at which "the City must prove, by a preponderance of the
evidence, that the excluded individual committed a specified drug
offense .... 1 Accordingly, while a finding of criminal mens rea is
not required, it is clear that some degree of scienter is required by this
ordinance. Therefore, the third factor of the test weighs in favor of
double jeopardy.

The fourth factor, addressing whether the penalty imposed serves
the traditional aims of criminal law, has been interpreted by the
Lhasawa court to distinguish between punitive and merely deter-
rence-based penalties.: While both civil and criminal penalties have

50 Johnson v. City of Cincinnati, 310 F.3d 484, 518 (6th Cir. 2002) (Gilman, Cir. J., dissent-
ing), cert. denied, 539 U.S. 915 (2003).

51 State v. James, 978 P.2d 415, 420 (Or. Ct. App. 1999).
52 Id
53 Johnson, 310 F.3d at 488.
54 State v. Lhasawa, 55 P.3d 477, 487 (Or. 2002).
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deterrence as a rationale, only criminal penalties have a punitive com-
ponent. In this case, it is unlikely that the ends of general deterrence
will be served by enforcement of exclusion zones. Persons who are
apt to engage in criminal behavior will continue to do so, wherever
they may be located. Because the net effect of these ordinances is
likely to be a shift in crime to other neighborhoods, the deterrent
effect of exclusion zones is expected to be minimal. Therefore, the
punitive aspects of the ordinances overshadow the deterrence aspects,
which weighs in favor of finding that the ordinances are criminal in
nature, if not in intent.

The fifth factor implicates behavior that has otherwise been
deemed criminal. In the case of exclusion zones, there must be proba-
ble cause of a criminal offense before such a notice may be issued.55

Therefore, the fifth factor argues in favor of finding that a notice of
exclusion represents a de facto criminal penalty. 6

The sixth factor addresses "whether an alternative purpose to
which [the sanction] may rationally be connected is assignable for
it.""7 In essence, this factor examines whether there is a civil purpose
that is furthered by the sanction. It must be conceded that, while gen-
eral deterrence objectives are not met by the ordinances, it is likely
that specific deterrence will lead to a reduction of crime in the exclu-
sion zones, which may lead to an increase in living standards for most
people in those neighborhoods.

Nonetheless, whatever small gains are recognized by the commu-
nity, the punitive aspects of exclusion are excessive in relation to the
civil gains. Banishment is an extreme penalty that has a number of
punitive aspects. As noted above, persons subject to exclusion are not
free to enter the zones to visit their families and friends, or to pursue
legitimate business opportunities. No system of variances will suffi-
ciently eliminate these punitive effects. Therefore, any ordinance that
creates a neighborhood exclusion zone will lead to excessive sanc-
tions. This satisfies the seventh factor of the double-jeopardy test.

Together, the above factors suggest that a statutory scheme insti-
tuting exclusion zones is likely to be "so punitive either in purpose or
effect, as to transfor[m] what was clearly intended as a civil remedy

55 James, 978 P.2d at 420.
56 Nevertheless, the Lhasawa court has interpreted Supreme Court rulings as supporting

the proposition that this factor is "all but irrelevant." 55 P.3d at 487.
57 Hudson v. United States, 522 US 93, 99-100 (1997).

[Vol. 15:2



2005] MUNICIPAL DRUG AND PROSTITUTION EXCLUSION ZONES 331

into a criminal penalty. '5 8 Consequently, when jeopardy has attached
in the criminal justice system for offenses also enforced under exclu-
sion zone statutes, an unconstitutional violation of double jeopardy
has occurred.

B. Fundamental Rights
Constitutional law recognizes both explicit rights that must be

protected absolutely, such as the prohibition on double jeopardy, and
fundamental liberty interests that are protected by the Fourteenth
Amendment's due process component.5 9 Where fundamental liberty
interests have been implicated, the court must decide whether the
ordinance threatening the liberty interests must meets a strict scrutiny
or an intermediate scrutiny standard of review to survive.' The John-
son court correctly found that strict scrutiny is the appropriate stan-
dard for the examination of exclusion zones because of the broad
prohibition inherent in the ordinance.61 Thus, to survive constitutional
challenge, an ordinance creating exclusion zones must be narrowly tai-
lored to serve a compelling state interest.62

1. Freedom of Association
Although a constitutional right of association is not explicitly rec-

ognized in the Bill of Rights,' such a right has been recognized as
flowing from the First Amendment's admonishment that "Congress
shall make no law... abridging... the right of the people peaceably
to assemble."'  This right has been incorporated to apply to the states
under the Fourteenth Amendment.'

The Supreme Court has recognized both a freedom of intimate
association and a freedom of expressive association.' 6 The freedom of
intimate association protects an individual's right to enter into and
maintain certain intimate human relationships without undue intru-

5 Id. at 99 (citations and quotation marks omitted).
59 Johnson v. City of Cincinnati, 310 F.3d 484, 502 (6th Cir. 2002), cert. denied, 539 U.S. 915

(2003).
60 See id. (discussing the application of strict and intermediate scrutiny).
61 Id.
62 Id.
63 Id. at 498
64 U.S. CoNsT. amend. I.
65 See De Jonge v. Oregon, 299 U.S. 353 (1937) (holding that the Fourteenth Amendment

incorporates the First Amendment right to assembly and petition).
66 Johnson, 310 F.3d at 498.
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sion by the state." The freedom of expressive association protects an
individual's right to associate for the purpose of speech, assembly,
redress of grievances, and practice of religion.68 Municipal exclusion
zones have the potential to violate both of these associational rights.

In State v. Burnett, after a man was arrested and convicted of a
drug offense, he was issued a notice of exclusion prohibiting him from
entering designated exclusion zones for one year.69 The Ohio
Supreme Court refused to invalidate the controlling ordinance based
on a violation of associational rights because the plaintiff did not show
any specific facts demonstrating that the ordinance interfered with
one of his recognized First Amendment freedoms.7' This holding
demonstrates that First Amendment rights do not protect all associa-
tional activities. Rather, only those associational activities and rela-
tionships that have been recognized by the courts are protected by the
First Amendment.

Determining whether an associational right is protected by the
courts can be a difficult exercise. Typically, familial relationships are
protected associational interests.7" However, in Thompson v. Ashe,
the Sixth Circuit reasoned that because the Supreme Court had not
explicitly recognized an associational right to visit family members, no
such right existed. 2 Conversely, in Johnson, the court took issue with
that reasoning and fashioned an associational right to participate in
the education and rearing of a grandchild by combining general famil-
ial rights with the accepted associational right that parents have to
raise their children.73 Johnson also recognized that an individual has
an associational right to meet with his/her attorney.74 The plaintiffs in
Johnson used the violation of their associational rights to invalidate
the ordinance that created the Cincinnati drug exclusion zones.75

It is unlikely that any municipal ordinance creating broad exclu-
sion zones could be designed in such a way that associational interests
are not infringed upon. As described above, associational rights are
many and varied. A municipality might attempt to codify a variance

67 Id. at 498-99.
68 State v. Burnett, 755 N.E.2d 857, 862 (Ohio 2001).
69 Id. at 860.
70 Id. at 863.
71 Johnson, 310 F.3d at 499-500.
72 Thompson v. Ashe, 250 F.3d 399, 407 (6th Cir. 2001).
73 310 F.3d at 499-501.
74 ld. at 501.
75 Id. at 506.

[Vol. 15:2
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for all associational rights. However, given circuit splits over what
constitutes a valid associational right, such an ordinance would likely
be found void for vagueness. 6 In any case, an ordinance constructed
with variances designed to eliminate any conflict between associa-
tional rights and the ordinance would likely be rendered ineffectual
and/or unmanageable. The best hope for municipalities wishing to
implement exclusion zones is to design a plan that withstands strict
scrutiny. What this would entail is examined below.

2. Intrastate Travel

Exclusion zones have also been challenged on the basis of a fun-
damental right to intrastate travel. While the Supreme Court has not
ruled on whether such a right exists, the Court has accepted the right
to interstate travel as a fundamental right "that has been firmly estab-
lished and repeatedly recognized."77 The right to interstate travel is so
vital that it is "assertable against private interference as well as gov-
ernment action.., a virtually unconditional personal right, guaran-
teed by the Constitution to us all." 78

The Johnson court argues that, throughout the history of this
country, the right to intrastate travel has also been valued as if it were
a fundamental right.79 Additionally, the Johnson court recognized a
"tremendous practical significance of a right to localized travel,
[which] strongly suggests that such a right is secured by substantive
due process."' Consequently, because the right to freely travel
through restricted neighborhoods was infringed, both the Johnson and
the Burnett courts invalidated municipal ordinances based, inter alia,

76 In City of Chicago v. Morales, 527 U.S. 41, 56 (1999), the Court held that a criminal law
may be invalidated due to vagueness either because it fails to give ordinary people proper notice
of what is prohibited or because it would encourage arbitrary aL.d discriminatory enforcement.
In the case of exclusion zones, a generalized variance provision or protected associational rights
would not give proper notice. Ordinary people would not be expected to know what associa-
tional rights they have when district, circuit, and federal/state splits are common for associational
rights. This is especially true for cities like Cincinnati, Ohio, and Washington, D.C., where the
relevant metropolitan areas extend across state lines and circuit jurisdictions.

77 State v. Burnett, 755 N.E.2d 857, 865 (Ohio 2001) (quoting United States v. Guest, 383
U.S. 745, 757 (1966)).

78 Saenz v. Roe, 526 U.S. 489, 498 (1999) (quoting Shapiro v. Thompson, 394 U.S. 618, 643
(1969)).

79 See Johnson, 310 F.3d at 497-98 (providing a recitation of historical references regarding
the importance of intrastate travel).

80 Id. at 498.
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on a finding that the ordinances violated a constitutional right to intra-
state travel.81

It is unclear whether the Supreme Court would uphold a constitu-
tional right to intrastate travel. The lower courts are badly split on
this issue. Rulings by the Courts of Appeals in the Second, Third, and
Sixth Circuits, as well as two rulings by district courts in the Eighth
Circuit, have recognized a fundamental right to intrastate travel.82

However, the Fifth Circuit and district courts in the Fourth and Tenth
Circuits have explicitly rejected a fundamental right to intrastate
travel.83 The state courts are similarly split on this issue.84 The sever-
ity of the split over the recognition of a right to intrastate travel sug-
gests that, while there may be a fundamental right to intrastate travel
that is infringed upon by exclusion zones, court recognition of that
right will depend on local recognition until the Supreme Court decides
to enter the debate.

If a fundamental right to intrastate travel is accepted, exclusion
zones are unlikely to survive, absent a showing that they are narrowly
tailored to meet a compelling state interest under the strict scrutiny
test. This is true because exclusion zones, by definition, restrict the
intrastate travel of persons who are excluded. Consequently, exclu-
sion zones represent a direct infringement on the fundamental right to
intrastate travel.

81 Id at 505-06; Burnett, 755 N.E.2d at 868.
82 Spencer v. Casavilla, 903 F.2d 171 (2nd Cir. 1990) (holding that the Constitution protects

the right to travel freely within a state); Lutz v. City of York, 899 F.2d 255 (3d Cir. 1990) (stating
that the right to move freely in one's neighborhood is implicit in liberty); Johnson v. City of
Cincinnati, 310 F.3d 484, 502 (6th Cir. 2002), cert. denied, 539 U.S. 915 (2003); Hawk v. Fenner,
396 F. Supp. 1, 4 (D.S.D. 1975) (maintaining that the constitutional right to travel includes a
right to intrastate travel); Doe v. Miller, 298 F. Supp. 2d 844, 874 (S.D. Iowa 2004) (agreeing with
the Sixth Circuit's jurisprudence granting a fundamental right to intrastate travel).

83 Wright v. City of ackson, 506 F.2d 900, 901 (5th Cir. 1975) (finding no recognized consti-
tutional right to intrastate travel); Eldridge v. Bouchard, 645 F. Supp. 749, 753-54 (W.D. Va.
1986) (there is no constitutionally recognized right to intrastate travel), aff'd, 823 F.2d 546 (4th
Cir. 1987); Barefoot v. City of Wilmington, 306 F.3d 113, 124 (4th Cir. 2002) (dismissing intra-
state travel claims without discussion); D.L. v. Unified Sch. Dist. # 497,270 F. Supp. 2d 1217 (D.
Kan. 2002) (no fundamental right to intrastate travel), vacated on other grounds, 392 F.3d 1223
(10th Cir. 2004).

84 See, e.g., City of New York v. Andrews, 719 N.Y.S.2d 442,451 (Sup. Ct. 2000) (recogniz-
ing a right to intrastate travel); State v. French, 883 P.2d 644, 653 (Haw. Ct. App. 1994) (recog-
nizing only a right to interstate travel).
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3. Strict Scrutiny

Having found that municipal ordinances imposing drug and pros-
titution exclusion zones likely infringe upon fundamental liberty inter-
ests, courts must determine whether these ordinances survive strict
scrutiny.85 To overcome strict scrutiny, the government must show
that the "ordinance is narrowly tailored to serve a compelling state
interest."'86 This has been interpreted as prohibiting the government
from choosing "means that unnecessarily burden constitutionally pro-
tected activity ... [a]nd if there are other, reasonable ways to achieve
those goals with a lesser burden on constitutionally protected activity,
a State may not choose the way of greater interference. If it acts at all,
it must choose 'less drastic means.'""

Municipalities argue that controlling crime is a compelling state
interest. This is not disputed. What is disputed is whether municipal
ordinances that impose exclusion zones can ever be narrowly tailored
to meet this state interest. The Cincinnati exclusion zone clearly was
not.'6 However, the Johnson court left open the possibility that a nar-
rower version of the Cincinnati exclusion zone ordinance might pass
strict scrutiny.' This dictum is without support. Ordinances imposing
exclusion zones are motivated by a desire to reduce crime in a
targeted area. A mountain of legal scholarship suggests that there will

85 See Johnson v. City of Cincinnati, 310 F.3d 484, 502 (6th Cir. 2002) (holding that exclu-
sion zones, as fundamental liberty interests, are subject to strict scrutiny), cert. denied, 539 U.S.
915 (2003).

86Ia&

97 Dunn v. Blumstein, 405 U.S. 330, 343 (1972).
88 In State v. Burnett, 755 N.E.2d 857, 867 (Ohio 2001), the court suggested that the Cincin-

nati ordinance did not meet the strict scrutiny test because it struck at the "evil with such force
that constitutionally protected conduct is harmed along with unprotected conduct." Similarly,
the Johnson court was disturbed by the ordinance because it "metes out exclusion without any
particularized finding that a person is likely to engage in recidivist drug activity." Johnson, 310
F.3d at 503. The district court hearing the Johnson case suggested that:

"A narrowly tailored ordinance would not authorize the arrest of a grandmother who
entered Over the Rhine for the purpose of seeing her grandchildren. A narrowly tailored
ordinance would not authorize the arrest of a homeless person who entered Over the
Rhine to obtain food, shelter, and clothing from relief agencies. Nor would it prevent any
person from meeting with his or her attorney at the attorney's place of business. A nar-
rowly tailored ordinance would not authorize exclusion without, at a minimum, finding
that the particular person to be excluded was likely to repeat his crime in Over the
Rhine."

Johnson v. City of Cincinnati, 119 F. Supp. 2d 735, 743-44 (S.D. Ohio 2000), affd, 310 F.3d 484
(6th Cir. 2002), cert. denied, 539 U.S. 915 (2003).

89 See Johnson, 310 F.3d at 506 (refusing to foreclose on the possibility that a narrower
version of the ordinance might pass strict scrutiny).
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always be new ways of fighting crime that do not implicate constitu-
tional rights.9" The simplest measure would be to put more police on
the streets. If this does not work, any one of an extended list of other
possible remedies may fulfill the need. It is important to remember,
however, that every reasonable measure that does not infringe upon
constitutional rights must be examined and rejected for valid reasons
before a remedy infringing upon the constitution may be utilized.9

III. EXCLUSION ZoNEs ARE BAD POLICY

To justify exclusion zones under strict scrutiny, proponents must
demonstrate that the imposition of exclusion zones is the only reason-
able means of achieving the goal of combating crime. However far
exclusion zones are from being the only reasonable means of combat-
ing crime, a broader view of their effects reveals that they are ineffi-
cient, and therefore, cannot be categorized as even one of many
reasonable means.

It might be argued that exclusion zone ordinances are an effective
means of combating crime because they result in a reduction of crime
through incapacitation, deterrence, and rehabilitation. 2 First, the
incapacitation aspect of exclusion zones may remove bad influences
from at-risk neighborhoods.93 Second, the threat of municipal sanc-

90 Cf Robert C. Ellickson, New Institutions for Old Neighborhoods, 48 DUKE L.J. 75, 75-76
(1998) (proposing the use of typically suburban Residential Community Associations as a mech-
anism for dealing with urban crime, including drug crimes); Philip B. Heymann, The New Polic-
ing, 28 FORDHAM URB. L.J. 407 (2000) (examining the efficacy of new policing strategies);
Jeffrey Fagan & Victoria Malkin, Theorizing Community Justice Through Community Courts, 30
ForD&mi Un. LJ. 897 (2003) (advocating the use of community courts to more effectively
address crime); and Note, Shame, Stigma, and Crime: Evaluating the Efficacy of Shaming Sanc-
tions in Criminal Law, 116 HARV. L. REv. 2186 (2003) (examining the effectiveness of shaming
sanctions on crime).

91 See Johnson, 310 F.3d at 505 (stating that there must be "affirmative evidence that there
is no less severe alternative" of dealing with a drug problem before a drug exclusion zone ordi-
nance will pass strict scrutiny) (emphasis added).

92 In this section it is assumed that deterrence, rehabilitation, and incapacitation are the
only goals exclusion zones are designed to address. The imposition of exclusion zone ordinances
for punitive/retributive purposes not only represents a prima facie case of double jeopardy, but
also has no bearing on efficiency. See discussion supra Part IIA.

93 The incapacitation goal underlying exclusion zones is evident in comments made by
Councilman Phil Heimlich, a proponent of exclusion zones in Cincinnati. In justifying exclusion
zones Heimlich stated "[i]f you're going to come into our neighborhood and degrade it with
criminal acts, you're going to lose the privilege [of coming to the neighborhood]." Darlene
D'Agostino, Exclusion Zones: Constitutional Rights Vs. Safe Parks, 5 CrrYBEAT 47, 7-10 (Oct.
14-20, 1999), at http://www.citybeat.com/1999-10-14/bq.shtml.

[Vol. 15:2



2005] MUNICIPAL DRUG AND PROSTITUTION EXCLUSION ZONES 337

tions may discourage illegal activity.' Finally, offenders who are
excluded from a bad neighborhood will have fewer contacts with bad
influences.95 These arguments in favor of exclusion zones are short-
sighted and have not been validated by experience.

The direct effect of exclusion zones is the protection of the cov-
ered neighborhood by incapacitating the offender.9 If incapacitation
is successful, the community will be protected both from the bad acts
of the person who has been excluded and by minimizing the bad influ-
ence of the person excluded on at-risk persons in the community.

Even if this reasoning is correct, the argument completely ignores
the secondary effects of this type of incapacitation. Persons who
abide by an exclusion notice given to them do not simply disappear
from the face of the earth. Instead, these persons spend their time
elsewhere, often engaging in similar types of criminal activity. There-
fore, to the extent that their propensity to commit crimes is undeter-
red, the net effect of the incapacitation aspect of exclusion zones may
simply be to shift crime from one neighborhood to another.' Appar-
ently conceding the point, one leading proponent of the Cincinnati
plan demonstrated blatant disregard for the effects on other commu-
nities when he declared "[mly job is Cincinnati, not Northern Ken-
tucky or Indian Hill. If it drives [crime] out of the city, good for us."9'

Shifting crime in itself can be detrimental to the community as a
whole. When crime shifts unexpectedly, the police must respond
quickly and shift resources to address new hot spots that emerge. 9

Furthermore, police in the new neighborhood to which the excluded

94 Lieutenant Ron Roberts of the Eugene, Oregon, Police Department suggested that an
exclusion zone covering a downtown mall likely had some deterrent effect. 5. Public Hearing
and Possible Action: An Ordinance Concerning the Downtown Mall, EUGENE CrrY COUNCIL
MEETING, April 23, 2001 (statement of Lieutenant Ron Roberts), available at http:f
www.ci.eugene.or.us/Council/minutes/010423m2.htm.

95 See id (noting that an exclusion order removes an offender from his social network).
96 This may be true whether or not an individual chooses to obey a notice of exclusion. If

the individual obeys the order, the neighborhood covered by the order is protected from that
person for the term of the notice. Alternatively, if the person refuses to heed the order, that
person may be incarcerated for criminal trespass, thereby protecting the community as a whole.
See, e.g., PORTLAND, OR. Crry CODE § 14B.30.30 (2002) (stating that a person violating a prosti-
tution exclusion notice is subject to arrest for criminal trespass).

97 A representative of the Eugene, Oregon, police department noted that an exclusion zone
covering a downtown mall probably had the effect of both shifting and deterring crime. EUGENE
Crrv COUNCIL MEETING (statement of Lieutenant Ron Roberts), supra note 94.

98 D'Agostino, surpa note 93 (quoting Councilman Phil Heimlich).
99 This may be difficult to achieve if the police department, like all bureaucracies, is subject

to inertia.
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person has been moved will be unaware of the criminous nature of the
excluded individual."1° Therefore, the value of investments that police
make in trying to get to know the criminal elements in their precinct is
diminished when crime shifts unexpectedly. Similarly, shifting
criminals completely undermines the efficacy of policing strategies
based on community involvement, where the community works with
law enforcement to control and eliminate bad elements in the commu-
nity. l01 A community cannot work with police to deal with elements
about which the community itself has little knowledge. Shifting crime
also results in increased uncertainty for residents and businesses in
affected areas. Because people are risk-averse, increased uncertainty
about crime will lead to an exaggerated decline in property values,
over-investment in self-protective measures, and an inefficient decline
in business investment. City councils may try to respond to these
problems by expanding exclusion zones, in some cases to the city lim-
its. 2 However, the political process for doing so may be very slow,
and, if so, would be unable to keep up with trends in crime. Thus,
even if exclusion zones have some benefits for the neighborhoods cov-
ered by the zones, the dynamics of shifting crime are likely to have
undesirable effects for the community as a whole.

Another secondary effect of incapacitation is that it not only cuts
off bad influences affecting the neighborhood, but also good influ-
ences. As Johnson demonstrated, under the Cincinnati exclusion zone
ordinance, a grandmother who was cleared of wrongdoing was pre-
vented from helping her daughter take care of her grandchildren. 1 3

Even putting this anomalous case aside, persons who are actually
involved in drugs or prostitution may also play a positive role in their
community. The fact that the typical exclusion zone ordinance does

100 See Borrelli, supra note 46, at 484 (noting that banished persons may present more of a
danger to the communities they shift their activities to because of the unfamiliarity of the new
jurisdiction with the banished person).

101 See Debra Livingston, Police Discretion and the Quality of Life in Public Places: Courts,
Communities and the New Policing, 97 COLum. L. REV. 551, 578 (1997) (describing the role that
citizens play in identifying problems in typical community policing schemes).

102 The City of Cascade Locks, Oregon, created a drug exclusion zone fully encompassing
its city limits. Jann Carson & Polly Nelson, In the News: The Ultimate Exclusion Zone, AmERI-
CAN CIVIL LIBERTIES UNION OF OREGON, 9 (2001), at http'./www.aclu-or.org/news/news2001/
2001fall/fall2001inthecourts.htm.

103 Johnson v. City of Cincinnati, 310 F.3d 484, 488-89 (6th Cir. 2002), cert. denied, 539 U.S.
915 (2003).

[Vol. 15:2



2005] MUNICIPAL DRUG AND PROSTITUTION EXCLUSION ZONES 339

not allow for judicial discretion precludes judicial determination that a
notice of exclusion will result in a net loss to the community.

It has also been argued that exclusion zones may deter crime. 4

Because the criminal justice system is expensive, exclusion zones
might be seen as imposing a sanction that has deterrent value at little
cost to the criminal justice system. However, it is unlikely that a
municipal sanction such as this will have a meaningful effect on true
criminals. For these persons, the criminal sanctions that are likely to
accompany an exclusion notice are far more onerous than are the
notice itself. The largest effect of exclusion notices is likely to be on
the less culpable, who are less likely to be represented by counsel and
are unlikely to be given meaningful penalties by the criminal justice
system. But it is the less culpable who are most likely to be of value to
the community. Thus, a blanket policy of exclusion is least desirable
when dealing with these persons.

A final argument that can be made on behalf of exclusion zones is
that they may help to rehabilitate the persons given notices. Analo-
gous to the argument that incapacitation keeps bad elements away
from targeted neighborhoods, the rehabilitation argument is based on
the premise that persons who are not inherently bad can be kept away
from bad neighborhoods by exclusion zones. 10 5 This theory suggests
that, far from being created out of a concern for the residents of the
targeted neighborhoods, exclusion zones may be created, at least in
part, out of concern for suburbanites who have gotten involved with
the "wrong" people. If true, this would represent a paternalistic
motive based on fear and ignorance. In any case, there is no evidence
that exclusion zones have actually rehabilitated anyone, either inside
or outside of the bad neighborhoods.

The reality of exclusion zones presents a stark contrast to the pic-
ture painted by its proponents. In particular, there is little evidence to
support the claim that exclusion zones reduce crime. In Cincinnati,
drug exclusion zones were implemented in the Over-the-Rhine neigh-
borhood in 1996.1"6 In that year there were 1,542 drug arrests in that
neighborhood. Despite the enforcement of the exclusion zones, drug

104 See supra note 92.
105 See supra note 93.
106 Bernard Wong, Letter to the Editor, Drug Exclusion Zones Just Don't Work, CINCYN-

NATI PosT, May 9, 2002, at 15A (written by the lead counsel for the federal case against Cincin-
nati's exclusion zones).
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arrests actually increased to 2,128 in 1997 and to 2,767 in 1998.17 If
drug use was actually being deterred or incapacitation had any of its
purported effects, one would have expected the opposite to occur.

IV. CONCLUSION

This comment has demonstrated that municipal ordinances creat-
ing drug and prostitution exclusion zones are bad law and bad policy.
First, these ordinances should be held to be unconstitutional. As
excessively punitive "civil" remedies imposed in addition to criminal
penalties, exclusion notices violate double jeopardy. Exclusion zones
also violate fundamental rights guaranteed by the 14th Amendment to
the Constitution. As impediments to intimate association, exclusion
zones infringe upon the fundamental right to freely associate. As a
restriction on movement, exclusion zones implicate the fundamental
right of intrastate travel. Furthermore, for each of these violations of
fundamental rights, it is unlikely that the ordinances could plausibly
be rewritten to survive strict scrutiny. Second, exclusion zones are
bad policy. They are not only unlikely to achieve the goals for which
they are designed, but they are also likely to have negative secondary
effects on innocent third parties.

107 Id.
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