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INTRODUCTION

The sanctity of the home and its immediate surroundings enjoys
special solicitude in Fourth Amendment jurisprudence. This solici-
tude springs from the language of the Fourth Amendment itself, which
specifically guards the "right of the people to be secure in their...
houses ... against unreasonable searches and seizures ..... 1 The
"physical entry of the home is the chief evil against which the wording
of the Fourth Amendment is directed."'2

This Article argues that the geographical curtilage factors deline-
ated in United States v. Dunn3 arose in, and therefore apply primarily
to, rural dwellings. This path of development has left a large area of
the population without significant protection of their privacy or prop-
erty. Therefore, this article will advocate the consideration of time,
place, and manner of entry, in the context of urban and suburban
dwellings, in the determination of whether the area surrounding a
small, single family home or individual unit in a multi-occupant dwell-
ing is protected by the Fourth Amendment.

Part I traces the origin of the curtilage concept, as it developed
from the language of the Fourth Amendment and the open fields doc-
trine of Hester v. United States.4 It also summarizes the application of
curtilage in the wake of the Supreme Court's watershed ruling in Katz
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1 U.S. CoNsr. amend. IV. The Fourth Amendment was made applicable to the states by
the Fourteenth Amendment. See Mapp v. Ohio, 367 U.S. 643 (1961); Wolf v. Colorado, 338 U.S.
25 (1949).

2 United States v. United States Dist. Court, 407 U.S. 297, 313 (1972).
3 480 U.S. 294 (1987).
4 265 U.S. 57 (1924).
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v. United States,5 examining in particular the Court's development of
the post-Katz factors to be applied in making the curtilage determina-
tion, which it outlined in Dunn.

Part II examines the application of the curtilage doctrine in the
suburban setting, particularly in light of the Supreme Court's ruling
regarding the warrantless seizure of garbage in California v. Green-
wood.' It argues for the centrality of the time, place, and manner of
police incursions onto curtilage, rather than the nature of garbage
itself, in determining whether a warrant is required for a trash seizure
in the wake of Greenwood.

Part III examines police investigatory practices that allow and
sometimes require warrantless entry into the common areas of urban,
multi-occupant dwellings. It advocates an expansion of the definition
of curtilage in the context of apartment complexes, motels, and other
similar multi-occupant dwellings, which in most cases extends beyond
the inner door of an individual dwelling unit, based upon the uses to
which the common areas of the building are put. This Article will fur-
ther argue that application of the Dunn factors makes no sense in this
context. It concludes that the concept of curtilage, as understood
through the lens of Katz, can be applied with equal force in urban
settings to protect the privacy rights of the vast numbers of people
who reside in them.

I. A BRIEF HISTORY OF CURTILAGE

The Fourth Amendment to the United States Constitution is pri-
marily a limitation on the power of government. As such it provides
protection against unlawful searches and seizures. As the United
States Supreme Court stated in McDonald v. United States7:

Power is a heady thing; and history shows that the police acting on
their own cannot be trusted. And so the Constitution requires a mag-
istrate to pass on the desires of the police before they violate the pri-
vacy of the home. We cannot be true to that Constitutional
requirement and excuse the absence of a search warrant without a

5 389 U.S. 347 (1967).
6 486 U.S. 35 (1988).
7 335 U.S. 451 (1948).
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showing by those who seek exemption from the constitutional man-
date that the exigencies of the situation made that course imperative.8

One of the threshold questions in determining whether police
conduct violated the Fourth Amendment is whether that conduct
amounted to a search.9 A search occurs when the police infringe upon
an area in which a suspect has a subjective expectation of privacy that
society is willing to recognize as objectively reasonable."0 Whether a
search or seizure is unreasonable, within the meaning of the Fourth
Amendment, depends upon the facts and circumstances of each case.11

Nonetheless, in construing the Fourth Amendment's proscription
against unreasonable searches and seizures, the general rule has been
that "except in certain carefully defined classes of cases, a search of
private property without proper consent is 'unreasonable' unless it has
been authorized by a valid search warrant. 1 2

In Hester,13 the Supreme Court announced the "open fields doc-
trine," in which it held that the protection of the Fourth Amendment,
in its literal terms, applied only to people, houses, papers, and effects
and did not extend to the "open fields" beyond the home. 4 In doing
so, the Court was relying on the ancient common law distinction
between "open fields" and "curtilage," the latter of which was tradi-
tionally defined as the area immediately surrounding the home, into
which its intimate activities extended.

8 Id at 456.
9 The ultimate standard established by the Fourth Amendment is one of reasonableness.

See Cady v. Dombrowski, 413 U.S. 433, 439 (1973).
10 See California v. Ciraolo, 476 U.S. 207 (1986); United States v. Jacobsen, 466 U.S. 109,

113 (1984).
11 Cooper v. California, 386 U.S. 58, 59 (1967) (citing Preston v. United States, 376 U.S.

364, 366-67 (1964)).
12 Camara v. Mun. Court, 387 U.S. 523, 528-29 (1967) (citing Stoner v. California, 376 U.S.

483 (1964); United States v. Jeffers, 342 U.S. 48 (1951); McDonald v. United States, 335 U.S. 451
(1948); Agnello v. United States, 269 U.S. 20 (1925)). See also Coolidge v. New Hampshire, 403
U.S. 443, 454-55 (1971) (holding that searches conducted outside the judicial process are, without
prior approval, per se unreasonable).

13 265 U.S. 57 (1924).
14 See id at 59. The Fourth Amendment states:

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.

U.S. CONST. amend. IV.
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This literal interpretation of the text of the Fourth Amendment
remained the constitutional norm until Katz v. United States.15 In
Katz, the Court signaled a sharp change in its search and seizure juris-
prudence by abandoning the traditional framework of "constitution-
ally protected areas" in favor of a privacy-based test for Fourth
Amendment application. 6 The Court repudiated the doctrine of
Olmstead v. United States17 and Goldman v. United States"8 which had
held that, if police officers were not guilty of a common law trespass,
the Fourth Amendment did not prohibit them from eavesdropping.
Instead, the Court, in Katz, held that the capacity to claim the protec-
tion of the Fourth Amendment depended not upon a property right in
the invaded place, but rather upon whether the person claiming the
protection had a legitimate expectation of privacy in the place
invaded.9

In Oliver v. United States,20 the Supreme Court first addressed the
questions of what role, if any, curtilage would still play in Fourth
Amendment jurisprudence after the Court's adoption of the reasona-
ble-expectation-of-privacy test as enumerated in Justice Harlan's con-
curring opinion in Katz.2' The Oliver court reaffirmed the importance
of the distinction between curtilage and open fields for the purpose of
reasonable expectation of privacy analysis by holding that the Fourth
Amendment's protection was limited to the area immediately sur-
rounding the home and did not include "open fields," which it defined
as the unoccupied or undeveloped area beyond the curtilage.22

15 389 U.S. 347 (1967).
16 See id. at 350-51.
17 277 U.S. 438 (1928).
18 316 U.S. 129 (1942).
19 See Katz, 389 U.S. at 353; see also United States v. Chadwick, 433 U.S. 1, 7 (1977);

United States v. White, 401 U.S. 745, 752 (1971) (stating that the challenge for courts under the
Katz analysis and the Fourth Amendment is to determine what expectations of privacy are con-
stitutionally justifiable).

20 466 U.S. 170 (1984).
21 See Katz, 389 U.S. at 361 (Harlan, J., concurring).
22 See Oliver, 466 U.S. at 178. The central role of curtilage in Fourth Amendment jurispru-

dence is not only not inconsistent with the reasonable expectation of privacy analysis generated
by Katz, but complements it. As Chief Judge Posner explained in his dissent in United States v.
Redmon, 138 F.3d 1109 (7th Cir. 1998):

[E]ver since the invention of wiretapping, which is a nontrespassory invasion of home or
office, emphasis in the interpretation and application of the Fourth Amendment has
shifted from the protection of property to the protection of privacy. The emphasis that
the courts have given to the distinction between "curtilage" and "open fields," and to the
association of the former concept with intimacy ... are instances of this refocusing of

[Vol. 15:2
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It is now well established that individuals have a reasonable
expectation of privacy for the purposes of the Fourth Amendment not
only in their homes, but also in the curtilage surrounding their dwell-
ing.' While this general principle is easily stated, a survey of deci-

concern from the protection of property to the protection of privacy .... Because expec-
tations of privacy derive in part from the right to exclude others from the property in
question, lawful possession is an important consideration in determining whether a defen-
dant had a legitimate expectation of privacy in the area searched."

Id at 1130-31 (Posner, CJ., dissenting) (citations omitted).
This respect for the centrality of curtilage in determining whether the police may conduct a

warrantless search and seizure is consistent with the Supreme Court's jurisprudence on Fourth
Amendment standing. The Supreme Court has generally required that, in order to challenge the
admissibility of evidence discovered in a warrantless search, a defendant must demonstrate a
reasonable expectation of privacy in the place or object searched. See California v. Ciraolo, 476
U.S. 207, 211 (1988). The reliance on property-law doctrines was explained by the Court in
Rakas v. Illinois, 439 U.S. 128 (1978) (abrogating the automatic standing rule enunciated in Jones
v. United States, 362 U.S. 257 (1960). pursuant to which the "victim" of a search or seizure had
standing to challenge it, and holding that a defendant's "standing" is subsumed within the merits
of the substantive Fourth Amendment claim - namely, whether the challenged search or seizure
violated the Fourth Amendment rights of the criminal defendant seeking to exclude the evidence
obtained thereby by determining whether the disputed search and seizure infringed an interest
of the defendant that the Fourth Amendment was designed to protect), in which the Court
explained:

Legitimation of expectations of privacy by law must have a source outside of the Fourth
Amendment, either by reference to concepts of real or personal property law or to under-
standings that are recognized and permitted by society. One of the main rights attaching
to property is the right to exclude others, and one who owns or lawfully possesses or
controls property will in all likelihood have a legitimate expectation of privacy by virtue
of this right to exclude.

Id. at 143 n.12 (citations omitted). See United States v. Perea, 986 F.2d 633, 639 (2d Cir. 1993)
(finding that Perea had no reasonable expectation of privacy in a taxicab trunk because he did
not have a right to exclude others from the trunk); cf. Kaiser Aetna v. United States, 444 U.S.
164, 179-80 (1979) (recognizing that "the right to exclude" is an essential element of modern
property rights). In Rawlings v. Kentucky, 448 U.S. 98 (1980), the Supreme Court held that the
mere fact that Rawlings claimed ownership of certain drugs that he had placed in a purse belong-
ing to a female companion did not entitle him to challenge the warrantless search of the purse.
In doing so, the Court reasoned that the Fourth Amendment protected only those with a privacy
interest in the place searched and not those with an ownership ot possessory interest in the things
seized See id. at 105-06, 119; see also United States v. Salvucci, 448 U.S. 83, 91-93 (1980) (finding
that possession of seized goods was "too broad a gauge measurement" of Fourth Amendment
rights and that claiming ownership or possession of seized property was but one factor to be
considered in determining whether a defendant has a reasonable expectation of privacy in the
searched premises).

23 See Dow Chem. Co. v. United States, 476 U.S. 227, 235 (1986). Courts have clearly
continued to treat the distinction between curtilage and open fields as significant for Fourth
Amendment purposes. See, e.g., United States v. Jenkins, 124 F.3d 768, 773 (6th Cir. 1997)
(holding that the warrantless physical invasion and seizure of items from the defendants' back

yard violated the Fourth Amendment because the back yard was part of the curtilage of their
home, based on the fact that the back yard was small and immediately accessible from a sliding
glass door in the back of the house, well-tended, used for gardening and laundry, and shielded by
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sions of various courts across the country dealing with the
constitutionality of warrantless searches of private property suggests
that the curtilage doctrine is far from consistently applied. This is
true, at least in part, because the curtilage doctrine arose historically
in the context of rural areas, in cases involving evidence seized from
large tracts of land, which was a context in which the open fields /
curtilage distinction was particularly relevant - hence, the doctrinal
question of where the intimate activities of the home end and the open
fields began. Thus, the Supreme Court concluded its opinion in Oliver
by pointing out:

Most of the many millions of acres that are "open fields" are not close
to any structure and so not arguably within the curtilage. And, for
most homes, the boundaries of the curtilage will be clearly marked;
and the conception defining the curtilage - as the area around the
home to which the activity of home life extends - is a familiar one
easily understood from our daily experience. 2'

In United States v. Dunn,' the Supreme Court reinforced its con-
tinued commitment to the curtilage doctrine by defining the scope of
the curtilage of a residence as the area that "is so intimately tied to the
home itself that it should be placed under the home's 'umbrella' of
Fourth Amendment protection."26 In doing so, the Court articulated
four factors that could be considered in determining whether a partic-
ular area was sufficiently associated with the intimate activities of the
home to be considered within its curtilage and, therefore, entitled to
the same Fourth Amendment protection as the home itself.27 In its
discussion of the scope of curtilage, the Dunn court again defined cur-
tilage in rural, property-based terms, adopting factors for determining

the house and woods); State v. Rogers, 638 A.2d 569, 573 (Vt. 1993) (holding that a marijuana
garden was within the curtilage of the home because the area was 150 feet from the home, within
a natural tree barrier, and was also used for vegetable gardening, but that police observation of
the garden was not a "search" within the meaning of the Fourth Amendment because police did
not physically penetrate the garden); State v. Lange, 463 N.W.2d 390, 393 (Wis. CL App. 1990)
(holding that a garden from which a marijuana bud was seized was within the curtilage of the
defendant's property because it was within ten yards of the home, within a tree boundary, and
was used for laundry and vegetable gardening and that curtilage is automatically entitled to
Fourth Amendment protection).

24 Oliver, 466 U.S. at 182 n.12.
25 480 U.S. 294 (1987).
26 Id. at 301.
27 See id.

[Vol. 15:2
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the boundaries of curtilage that made the most sense in the least
urban settings.' Those four factors were: (1) the proximity of the area
to the home; (2) whether the area was within an enclosure surround-
ing the home; (3) the nature of the uses to which the area was put; and
(4) the steps taken to protect the area from observation by passers-
by.29 While the Court upheld the search in Dunn, it repeatedly
stressed that the area at issue was "unoccupied" and "undeveloped. '30

A majority of modem Americans, however, live in urban and
quasi-urban (suburban) areas. In an urban or suburban environment,
the home is generally coextensive with the entire property, in that inti-
mate residential activities extend throughout the lot on which the
dwelling is located. The leading Supreme Court cases delineating the
modem scope of the curtilage doctrine, therefore, largely leave unan-
swered the questions of whether curtilage exists in these urban con-
texts, and if so, what the scope of urban curtilage is.

II. HOME, SWEET HoME: LIFE IN THE 'Bux.s'
In a line of cases largely separate from the curtilage inquiry,

courts across the country have struggled with the issue of whether,
and to what extent, citizens have a reasonable expectation of privacy
in their refuse. The watershed Supreme Court decision on the subject
of the application of the Fourth Amendment to garbage was Califor-
nia v. Greenwood.31 In Greenwood, the Court held that the Fourth
Amendment did not prohibit the warrantless search and seizure of
garbage that had been left for collection outside of the curtilage of a
home after it has been picked up by the regular neighborhood trash
collector and turned over to the police.32 In Greenwood, the Supreme
Court repeatedly emphasized that Greenwood's garbage had been left
outside of the curtilage of his home and had been delivered to the
police by the regular trash collector at the scheduled time of collec-
tion.33 In framing the issue in the majority opinion, Justice White

28 See id.
29 Id. at 300-01.
30 1I at 304. In Dunn, the Court held that a barn on a 198-acre ranch, located inside a

perimeter fence but fifty yards outside of a second fence surrounding the ranch house, was not
within the curtilage of the house. Id. at 297, 301.

31 486 U.S. 35 (1988).
32 See id. at 37.
33 See, e.g., id. ("[Officer] Stracner asked the neighborhood's regular trash collector to pick

up the plastic bags that Greenwood had left on the curb in front of his house and to turn the bags
over to her .... ); id at 40 ("It is common knowledge that plastic garbage bags left on or at the

20051
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stated: "The issue here is whether the Fourth Amendment prohibits
the warrantless search and seizure of garbage left for collection
outside the curtilage of a home."34

At the intersection of these two strands of Fourth Amendment
jurisprudence lies the question that has divided courts across the
country: what happens when the police conduct warrantless searches
and seizures of garbage, which has no Fourth Amendment protection,
within the curtilage of a residence, which does? One unintended con-
sequence of the Supreme Court's decision in Greenwood seems to be
the increasingly routine law enforcement practice of trespassing
within the curtilage of a residence to make a warrantless seizure of
garbage prior to its collection by the regular trash collectors.35

Greenwood's repeated emphasis on the fact that the garbage was
removed from the curtilage by the regular trash collectors only begs
the obvious question: would the Court's holding have been different if
the police had seized it directly from the curtilage themselves, prior to
regular trash collection? In other words, does the fact that a citizen
lacks a reasonable expectation of privacy in her garbage change the
fact that she has a reasonable expectation of privacy in her front yard?
Interestingly, despite Greenwood's seeming reliance on the curtilage
doctrine to defend the police seizure in that case, the overwhelming
majority of courts that have addressed the question have answered
that curtilage does not matter and that it is reasonable, for Fourth
Amendment purposes, for the police to conduct warrantless entries
onto the curtilage of suburban homes to seize garbage prior to its col-
lection by sanitation workers.36 In reaching this result, courts have

side of a public street are readily accessible to animals, children, scavengers, snoops, and other
members of the public." (emphasis added)); id. at 42 ("the overwhelming weight of authority
rejects the proposition that a reasonable expectation of privacy exists with respect to trash dis-
carded outside the home and the curtilege [sic] thereof" (quoting United States v. Thornton, 746
F.2d 39, 49 & n.II (D.C. Cir. 1984)) (emphasis added)); id. ("of those state appellate courts that
have considered the issue, the vast majority have held that the police may conduct warrantless
searches and seizures of garbage discarded in public areas" (emphasis added)); id at 43-44
("society as a whole possesses no such understanding with regard to garbage left for collection at
the side of a public street" (emphasis added)).

34 Id. at 37 (emphasis added).
35 See, e.g., United States v. Harris, No. 99-5435, 2001 U.S. App. LEXIS 3918 (6th Cir. Mar.

7, 2001).
36 See United States v. Redmon, 138 F.3d 1109 (7th Cir. 1998) (holding that Redmon did

not have a reasonable expectation of privacy in the garbage cans that were placed next to his
garage, specifically rejecting curtilage as a determinative factor in its inquiry, and determining
instead that the accessibility of Redmon's garbage, while in his driveway, made any expectation
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employed various rationales, but the theme of implied invitation is a
recurring one in most courts' analysis of the issue. The courts seem to
use the idea of implied invitation either 1) in the narrow sense that, by
putting garbage in the place of regular collection, even if upon the
curtilage, a resident has extended an implied invitation to the collec-
tors to come get it, so that the police may also avail themselves of that
invitation; or 2) in the broader sense that, merely by having a drive-
way, front walk, porch, etc., a resident has impliedly invited all busi-
ness and social visitors to approach the home and that those parts of
the property are, therefore, not part of the curtilage of the home at
all.' The problem with using either implied invitation theory to jus-
tify a warrantless trash seizure is that, even if an invitation has been
extended, it is not directed to all visitors at all times.38 Rather, the

of privacy that he had therein objectively unreasonable); Sampson v. State, 765 A.2d 629, 636
(Md. 2001) (holding that, for the purposes of trash that had been placed out for collection, the
technical boundary of curtilage was irrelevant and stating that the "focus is on whether the per-
son places his or her trash, for collection, in an area at or near a public way or area, so that it was
readily accessible to the public"); but see United States v. Biondich, 652 F.2d 743, 745 (8th Cir.
1981) ("When a person makes arrangements with a sanitation service to have the items picked
up, however, and when the items are placed in the designated place for collection and the regu-
lar collector makes the pickup in the usual manner on the scheduled collection day, the person
loses his or her legitimate expectation of privacy in the items at the tine they are taken off his or
her premises.-) (emphasis added). But see Espinoza v. State, 454 S.E.2d 765 (Ga. 1995) (holding
that a garbage bag of marijuana was illegally seized from within the curtilage of Espinoza's
apartment when it was taken from the grounds of his duplex building). In so ruling, courts have
frequently relied upon the property-law concept of abandonment, through which an owner relin-
quishes all rights in a piece of property, see e.g., United States v. Segars, 31 F.3d 655, 658 (8th
Cir. 1994); United States v. Scott, 975 F.2d 927, 929 (1st Cir. 1992), which is itself based in the
technical rules of trespass and standing despite the Supreme Court's clear signal in Katz that an
individual's expectation of privacy in the item searched had superceded such concepts in the
Fourth Amendment inquiry. See Katz v. United States, 389 U.S. 347 (1967); see generally Cali-
fornia v. Greenwood, 486 U.S. 35, 49 n.2 (1988) (Brennan, J., dissenting) (noting that the Court
had "discredited" abandonment theory).

37 Courts generally permit police officers to approach the front door of a residence without
a warrant on the reasoning that, by doing what any member of the public is free to do, police are
not conducting a search for Fourth Amendment purposes. See, e.g., United States v. Roberts,
747 F.2d 537, 542 (9th Cir. 1984) (permitting police to approach the defendant's front door in the
middle of the afternoon to ask questions without a warrant); United States v. Hersh, 464 F.2d
228, 230 (9th Cir. 1972) (permitting police to peer through a window to see what was in plain
sight); Davis v. United States, 327 F.2d 301, 303 (9th Cir. 1964) (coining the oft-repeated state-
ment that anyone could "openly and peaceably, at high noon... walk up the steps and knock on
the front door of any man's 'castle' with the honest intent of asking questions of the occupant
thereof - whether the questioner be a pollster, a salesman, or an officer of the law"); State v.
Cloutier, 544 A.2d 1277, 1280 (Me. 1988) ("police officers may avail themselves of the implied
invitation to the same extent as other persons").

38 As Professor LaFave explains:
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implied invitation to the trash collectors, or to visitors in general, is
limited by the time, manner, and purpose for which the visitor enters
the property and approaches the home. As Justice Hannah noted in
his concurring opinion in Griffin v. State9:

[T]he federal courts compare police coming to the front door to sales-
persons or others who may lawfully approach a person's door. The
validity of this comparison is highly questionable. While there is no
doubt a police officer might approach one's door to sell tickets to the
policeman's ball, or sell raffle tickets to a charity function in the same
capacity as a salesperson might, in approaching the door to question
an occupant about alleged illegal activities or the presence of contra-
band, the police officer's purpose is wholly inconsistent with that of a
salesperson. In that case, he or she comes to the door clothed literally
in the authority of the State, and likely in the eyes of the house's occu-
pant, with the greatest power of the State that the average person may
ever deal with face to face in his or her life. We ought also to note that
the average salesperson generally does not come armed, although that
might arguably increase sales.4°

As for the [rationale that the garbage had been conveyed to the trash collector] given in
Greenwood, that might support the conclusion the police can enlist the aid of the garbage
hauler even as to garbage within the curtilage, but it hardly means that the police may
themselves intrude. There is no principle in Fourth Amendment jurisprudence to the
effect that the police are free to do what some individual has been authorized to do.

WAYNE R. LAFAvE, SEARCH AND SEIZURE § 2.6(c), at 695 (4th ed. 2004) (footnotes omitted).
He further notes: "In coming onto the curtilage and taking the trash, the collector is doing
exactly what the householder contemplated." l at 702. In most jurisdictions, dumping or
depositing refuse on public or private property other than where authorized for disposal by the
proper public authority is unlawful. See, e.g., MD. CODE ANN., Criminal Law § 10-110 (Michie
2002). Therefore, citizens who wish to shield their garbage from such trash runs have few legal
options available to them.

39 67 S.W.3d 582 (Ark. 2002).
40 Id. at 594 (Hannah, J., concurring). Judge Posner made a similar observation in his dis-

sent in United States v. Redmon, 138 F.3d 1109 (7th Cir. 1998):
Most homeowners extend an implicit invitation to social and business invitees to walk up
to the front door, but in doing so the homeowner does not, as it were, "waive curtilage."
The social and business invitee, including a police officer whether invited or uninvited,
must confine himself to the prescribed route, rather than treating the invitation as one to
roam the property at will, peering in to the windows of the home.

Id. at 1130 (Posner, J., dissenting). See People v. Camacho, 3 P.3d 878, 885 (Cal. 2000) ("Recal-
ling that the lodestar of our inquiry is the reasonableness of defendant's expectation of privacy,
we assume for the sake of argument the meter reader or the child chasing a ball or pet may have
implied consent to enter the yard for that narrow reason, for a limited time, and during a reason-
able hour. Certainly the same cannot be said for unconsented-to intrusion by police at 11
o'clock at night.").

[Vol. 15:2
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The overriding inquiry under the Fourth Amendment is always
one of reasonableness. It follows, then, that while the police walking
up to the front door of a house at 4:00 p.m. to ask if anyone inside has
seen a missing child may be reasonable, sneaking onto the same part
of the property at 4:00 a.m. to seize garbage for investigative purposes
is not.41 In other words, because a walkway to the front door of a
residence allows entry onto private property, the social and business
invitation impliedly extended thereby is reasonable in scope.42

Support for the argument that the time, manner, and purpose of
entry matter for determining whether an entry constitutes a search for
Fourth Amendment purposes can be found in the community-caretak-
ing doctrine. The United States Supreme Court first placed its impri-
matur upon the community-caretaking doctrine in Cady v.
Dombrowski.43 In Dombrowski, Dombrowski, an off-duty police
officer, drove his car through a guard rail and crashed into a bridge
abutment.44 At the scene, the police officers called a tow-truck and
Dombrowski's disabled car was towed to a privately owned garage in
town.45 Later that evening, the officers arrested Dombrowski for

41 Courts already take into consideration the place, time, and manner of a police encounter
in order to determine whether a seizure has occurred for Fourth Amendment purposes. See, e.g.,
Florida v. Bostick, 501 U.S. 429, 437 (1991) (stressing that where a police encounter takes place
is one factor in determining whether it was consensual). Furthermore, most jurisdictions have
laws and ordinances prohibiting solicitation at certain hours of the day (generally after 9:00
p.m.), which courts have routinely upheld despite the recognition of a First Amendment right in
door-to-door solicitation. See, e.g., Pa. Alliance for Jobs & Energy v. Munhall, 743 F.2d 182 (3d
Cir. 1984) (upholding constitutionality of four local ordinances imposing time-of-day restrictions
on door-to-door solicitation); cf Sec'y of State v. Munson, 467 U.S. 947 (1984) (granting substan-
tial First Amendment protection to door-to-door canvassing and solicitation); Heffron v. Int'l
Soc'y for Krishna Consciousness, 452 U.S. 640, 647 (1981) (recognizing that solicitation is a form
of speech protected by the First Amendment). Many states also have peeping statutes making
intruding into the private areas of the home, without legitimate business there, a crime. See, e.g.,
CAL PENAL CODE § 647 (i) (Deering 2005) (defining the misdemeanor crime of disorderly con-
duct to include the actions of one "[wjho, while loitering, prowling, or wandering upon the pri-
vate property of another, at any time, peeks in the door or window of any inhabited building or
structure, without visible or lawftd business with the owner or occupant" (emphasis added)).

42 See State v. Ross, 4 P.3d 130, 135 (Wash. 2000) (holding that, in order to satisfy the
requirements of the plain view doctrine, "the officer must be conducting legitimate business
when he enters the impliedy open areas of the curtilage").

43 413 U.S. 433, 441 (1973) (validating the warrantless entry and search of an automobile
because the officers were engaged in a "community-caretaking" function and their actions were
unrelated to the detection, investigation, or acquisition of evidence relating to the violation of a
criminal statute).

44 Id. at 435-36.
45 Id
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drunk driving and took him to a local hospital, where, due to the inju-
ries he sustained in the accident, he lapsed into a coma.' One of the
officers then returned to the garage where Dombrowski's car had
been towed to look for Dombrowski's service revolver, which he did
not have on his person at the time of his arrest.47 Upon searching the
car, the officer found several items of evidence in the trunk that ulti-
mately linked Dombrowski to a murder.' Dombrowski was convicted
of first-degree murder, after his motion to suppress the evidence
found in his car was denied.4 9 The Court affirmed Dombrowski's con-
viction, reasoning that the police had searched the car out of "concern
for the safety of the general public who might be endangered if an
intruder removed a revolver from the trunk of the vehicle," rather
than with the purpose of investigating Dombrowski for any crime °

46 l
47 Id. at 436-37. The officers were apparently under the impression that Dombrowski was

required to carry his service revolver at all times and were concerned for public safety when it
could not be located. See id.

48 Id at 437-38.
49 Id at 434. Dombrowski moved to suppress the evidence on the ground that it was

unconstitutionally seized. See id
50 Id at 447. The community-caretaking doctrine is often applied interchangeably with the

emergency-aid doctrine recognized in Mincey v. Arizona, 437 U.S. 385 (1978) (recognizing a
limited exception to the warrant requirement for entry to render emergency assistance), which is
itself confused with the exigent-circumstances exception to the warrant requirement (which still
requires probable cause). In Dombrowsk, the Court applied the community-caretaking doc-
trine to the warrantless search of an automobile, which has less protection under the Fourth
Amendment than private residences, see Colorado v. Bertine, 479 U.S. 367 (1987); South Dakota
v. Opperman, 428 U.S. 364 (1976), but the Dombrowski rationale has been extended in its appli-
cation to searches of homes and their immediate surroundings, as well. See United States v.
York, 895 F.2d 1026 (5th Cir. 1990); United States v. Rohrig, 98 F.3d 1506 (6th Cir. 1996)
(upholding a warrantless search of Rohrig's home when the police entered to turn down loud
music that was disturbing the neighbors as part of their community-caretaking function); United
States v. Nord, 586 F.2d 1288 (8th Cir. 1978) (holding that the police had a right to enter Nord's
apartment as part of their routine community-caretaking function in response to calls to assist
people in need of immediate aid); United States v. Cervantes, 219 F.3d 882 (9th Cir. 2000);
People v. Ray, 981 P.2d 928 (Cal. 1999) (holding that the police entry into a home where drugs
were discovered without a warrant was proper because the officers' conduct was prompted by
the motive of preserving life and community caretaking); State v. Blades, 626 A.2d 273 (Conn.
1993) (holding that the facts underlying the police officers' decision to enter Blades apartment,
without a warrant, were sufficient to create an objectively reasonable belief that the entry was
necessary to protect or preserve life, as required by the community-caretaking function of the
police); United States v. Gaskin, 368 A.2d 1138 (D.C. 1977) (upholding warrantless search of
Gaskin's back porch and seizure of stolen beer therefrom because the police officer was
responding to a "found property" call and did not go to the apartment for the purpose of investi-
gating a crime or making an arrest); People v. Carlile, 600 N.E.2d 916 (Ill. App. Ct. 1992); (hold-
ing that a warrantless seizure of drug paraphernalia from Carlile's house was permissible
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If the lack of an investigatory motive in a warrantless search of a
vehicle, which is afforded much less protection under the Fourth
Amendment than a residence, may be used to declare such an intru-
sion reasonable, it stands to reason that the presence of such an inves-
tigatory motive, when coupled with entry onto the curtilage of a
private residence in a time, place, and manner not consistent with the
invitation impliedly extended to others, would constitute a search for
Fourth Amendment purposes.

because the police were there at Carlile's implied invitation to enter and remove a third party
and were therefore performing a community-caretaking function); State v. Carlson, 548 N.W.2d
138 (Iowa 1996) (finding the warrantless search of Carlton's home, which uncovered a body, to
be objectively reasonable because it fell under the emergency-aid exception to the warrant
requirement); State v. Jones, 947 P.2d 1030 (Kan. Ct. App. 1997) (holding that the Fourth
Amendment did not prohibit warrantless searches of private property conducted pursuant to the
community-caretaking exception to the warrant requirement); State v. Dube, 655 A.2d 338 (Me.
1995) (holding that the initial entry of police into Dube's apartment was lawful as part of the
community-caretaking function); State v. Alexander, 721 A.2d 275 (Md. Ct. Spec. App. 1998)
(adopting a "reasonable basis standard" for police entries into private residences pursuant to the
community-caretaking doctrine); People v. Ohlinger, 475 N.W.2d 54 (Mich. 1991) (recognizing
the community-caretaking doctrine when the police entered Ohlinger's apartment without a
warrant to check on his medical condition after a car accident and arrested him for drunk driv-
ing); State v. Frankel, 847 A.2d 561 (NJ. 2004) (holding that the emergency-aid doctrine justified
a police officer's warrantless entry into a house where he was responding to an open-line 9-1-1
call); State v. Nemeth, 23 P.3d 936 (N.M. CL App. 2001) (adopting and applying a community-
caretaking exception to a warrantless police entry into Nemeth's home); State v. Miller, 709 P.2d
225 (Or. 1985) (recognizing the existence of an "emergency doctrine" exception to the warrant
requirement in the context of criminal investigation); Laney v. State, 117 S.W.3d 854 (Tex. Crim.
App. 2003) (applying the community-caretaking doctrine to a warrantless entry into Laney's
residence); Commonwealth v. Waters, 456 S.E.2d 527 (Va. Ct. App. 1995); State v. Lynd, 771
P.2d 770 (Wash. Ct. App. 1989) (permitting the warrantless search of Lynd's house after police
responded to a 9-1-1 hang-up call originating from his address and found him, with a cut on his
face, loading things into an automobile, as if he were about to leave); State v. Horngren, 617
N.W.2d 508 (Wisc. Ct. App. 2000) (holding that a warrantless entry into Horngren's apartment
was justified under the community-caretaker function). But see United States v. Bute, 43 F.3d
531 (10th Cir. 1994) (holding that the community-caretaking exception to the warrant require-
ment was applicable only in cases involving automobile searches and was inapplicable to the
search of Bute's rented commercial building); but see also People v. Dale, 703 N.E.2d 927, 932-33
(Ill. App. Ct. 1998) (holding that the community-caretaking function did not provide an indepen-
dent exception to the requirements of the Fourth Amendment, but rather was a moniker used to
describe consensual encounters between the police and members of the public). While both the
community-caretaking doctrine and the emergency-aid doctrine involve police functions outside
of a criminal law-enforcement role, due to the different levels of privacy interests involved in an
automobile and a private residence, the doctrines should be treated distinctly, particularly since
Dombrowsk, on its facts, was limited to the warrantless search of automobiles and was pre-
mised, at least in part, upon a "recognition of the distinction between motor vehicles and dwell-
ing places." Cady v. Dombrowski, 413 U.S. 433, 447 (1973). See State v. Mountford, 769 A.2d
639, 644 n.1 (Vt. 2000).
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III. My KINGDOM FOR A DOOR: 400 SQUARE FEET OF PRIVACY

The first standard for determining whether a search has occurred
for Fourth Amendment purposes is whether the individual affected
has a reasonable expectation of privacy in the area searched." In the
case of multi-occupant dwellings, such as apartment complexes,
hotels, and motels, this determination is complicated by the fact that
residents do not occupy the entire dwelling and its surrounding areas
alone. 2 Instead, certain areas of the dwelling are shared among mul-
tiple residents.

Courts have recognized that Fourth Amendment protection can
extend to the curtilage of multi-occupant structures. The Supreme
Court has afforded apartments and hotel rooms status as "homes"
under the Fourth Amendment. 3 Furthermore, the Supreme Court has
refused to expand the implied permission to enter given by motel
guests to motel staff, such as maids, janitors, or repairpeople, to give
motel management the authority to consent to warrantless police
searches of motel rooms.5 4 Unfortunately, however, courts have also
generally ended this protection at the inside of the door of an individ-
ual apartment or motel room, largely on the basis of the Dunn
factors.55

51 United States v. Dionisio, 410 U.S. 1, 8 (1973); Katz v. United States, 389 U.S. 347, 351
(1967).

52 See United States v. Acosta, 965 F.2d 1248, 1256 (3d Cir. 1992); Espinoza v. State, 454
S.E.2d 765, 768 (Ga. 1995) ("Although the boundaries of the curtilage are clearly marked for
most homes, the analysis becomes more complicated when the residence is an apartment in a
multi-family dwelling in an urban area.") (citations omitted).

53 See Stoner v. California, 376 U.S. 483 (1964); Miller v. United States, 357 U.S. 301, 314
(1958).

54 See Stoner, 376 U.S. at 488-90.
55 See supra Part H. Some courts have recognized that Fourth Amendment protection can

extend to the common areas within apartment complexes, hotels, and motels. See, e.g., United
States v. Fluker, 543 F.2d 709 (9th Cir. 1976) (recognizing a reasonable expectation of privacy in
the common hallway of an apartment building); United States v. Carriger, 541 F.2d 545 (6th Cir.
1976); Fixel v. Wainwright, 492 F.2d 480, 484 (5th Cir. 1974) (rejecting the government's argu-
ment that the multi-unit character of a four-unit apartment building meant that Fixel relin-
quished any right of privacy related to the fenced-in backyard); People v. Killebrew, 256 N.W.2d
581, 583 (Mich. Ct. App. 1977) ("Generally, a hallway shared by tenants in a private multiple-
unit dwelling is not a public place. It is a private space intended for the use of the occupants and
their guests, and an area in which the occupants have a reasonable expectation of privacy.");
Espinoza v. State, 454 S.E.2d 765, 767 (Ga. 1995) ("Like residents in single-family homes, apart-
ment residents have a reasonable expectation of privacy in the curtilage surrounding their apart-
ment."); State v. Breuer, 577 N.W.2d 41, 50 (Iowa 1998) (holding that Breuer had a legitimate
expectation of privacy in the area leading from the unlocked outer door of his apartment build-
ing to his apartment door and that the police's actions in opening the outer door constituted a
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One of the difficulties in the application of the Dunn factors to
urban areas is their epistemological reliance upon a suburban concep-
tual framework. Factors like proximity to the home or the existence
of a fence make sense only in a relatively rural area.

This analytical loophole has encouraged the proliferation of two
increasingly popular police investigatory techniques in urban areas
and among multi-occupant dwellings: canine sniffs and knock-and-
talks. Both canine sniffs and knock-and-talks involve an approach
only to the outer door of an individual tenant's apartment or motel
room, with the entry into the unit being justified later, either by con-
sent or by probable cause developed during the initial approach of the
unit. 6 These techniques were designed by police to gain entry for a
search without obtaining a warrant and, ultimately, to avoid the
encumbrances caused by the protections provided by the Fourth
Amendment.57

The "knock-and-talk" is an investigatory method in which the
police approach a dwelling, without probable cause or a warrant,
knock on the door, identify themselves as police officers, and attempt
to "talk" their way inside to conduct a search of the dwelling by gain-

search under the Fourth Amendment, but that the search did not unreasonably invade Breauer's
expectation of privacy with respect to the stairway); but cf. United States v. Roby, 122 F.3d 1120,
1125 (8th Cir. 1997) (holding that a hotel guest has a reasonable expectation of privacy in a hotel
room but not in the corridor outside the room); United States v. Holland, 755 F.2d 253, 255-56
(2d Cir. 1985) (holding that a tenant in a multi-unit building had no expectation of privacy in
common halls and lobbies); but see United States v. Miguel, 340 F.2d 812, 814 (2d Cir. 1965)
(holding that the lobby of an apartment house is not within the curtilage of a tenant's apartment
and so is not protected by the Fourth Amendment); People v. Varnadoe, 203 N.E.2d 781, 782-83
(Ml. App. Ct. 1964) (explaining that areas of a building or property that are used commonly by
tenants or their guests are not within the protection of the Fourth Amendment); Franklin v.
State, 119 A.2d 439, 442 (Md. 1956) (holding that the entrance-way, stairway, and second floor
hallway of Franklin's boarding house were not areas in which he had a right to privacy).

56 See, e.g., Fitzgerald v. State, 837 A.2d 989, 1008 (Md. CL Spec. App. 2003) (holding that a
canine sniff outside of Fitzgerald's apartment door generated sufficient probable cause to sup-
port a subsequent search warrant).

57 See, e.g., Rodriguez v. State, 106 S.W.3d 224, 228 (Tex. Crim. App. 2003) (holding that
Rodriguez had no reasonable expectation of privacy outside the front door of his home, where
the police, without a warrant, had a drug-detecting dog sniff, because the area was not enclosed,
was used as the home's main entrance, and was not shielded from observation by passers-by). It
is interesting to note that the common law of burglary extends to the immediate curtilage of the
home, see, e.g., Arnold v. State, 252 A.2d 878 (Md. Ct. Spec. App. 1969), and that constructive
breaking and entering occurs whenever an entrance is obtained by intimidation, artifice, or
fraud. See, e.g., Brooks v. State, 353 A.2d 217 (Md. 1976); Jones v. State, 234 A.2d 625 (Md. Ct.
Spec. App. 1967).



CIVIL RoTx-rs LAW JOURNAL [Vol. 15:2

ing the occupant's verbal "consent.""8 The knock-and-talk has
become extremely popular with law enforcement agencies around the
country, particularly in areas of high drug activity. Despite its popu-
larity, however, few courts have addressed its constitutionality.59

Nonetheless, several federal circuit courts of appeal have found that
the procedure does not offend the Fourth Amendment, regardless of
the time of day or night at which the search takes place.'

58 See, e.g., United States v. Cabrera, 117 F. Supp. 2d 1152, 1157 (D. Kan. 2000); United
States v. Hardeman, 36 F. Supp. 2d 770, 777 (E.D. Mich. 1998); United States v. Miller, 933 F.
Supp. 501, 505 (M.D.N.C. 1996).

59 Prior to 1991, no appellate case had used the phrase "knock and talk" in a reported
opinion. See State v. Land, 806 P.2d 1156, 1157 (Or. CL App. 1991).

60 See generally, e.g., Rogers v. Pendleton, 249 F.3d 279 (4th Cir. 2001); United States v.
Jones, 239 F.3d 716 (5th Cir. 2001); United States v. Johnson, 170 F.3d 708 (7th Cir. 1999). The
knock-and-talk, in particular, is often conducted late at night. This is despite the almost-univer-
sal recognition that police encounters at a person's dwelling in the middle of the night are
uniquely intrusive and that people awakened at night by police intrusions are uniquely vulnera-
ble to coercion. See Jones v. United States, 357 U.S. 493 (1958); United States v. Jerez, 108 F.3d
684, 690 (7th Cir. 1997); United States v. Young, 877 F.2d 1099, 1104 (1st Cir. 1989) (noting that
the reason for limiting nocturnal searches is to prevent "abrupt intrusions on sleeping residents
in the dark"); Harless v. Thrner, 456 F.2d 1337, 1338-39 (10th Cir. 1972); United States v. Ravich,
421 F.2d 1196, 1201 (2d Cir. 1970) (noting the "peculiar abrasiveness" of nighttime intrusions);
United States ex rel, Boyance v. Myers, 398 F.2d 896 (3d Cir. 1968); State v. Richardson, 904
P.2d 886 (Haw. 1995); Commonwealth v. Grimshaw, 595 N.E.2d 302 (Mass. 1992). It is for pre-
cisely this reason that the federal government and many states have enacted nighttime search
limitations, requiring more than probable cause to justify the execution of a search warrant on a
dwelling place in the nighttime. See Gooding v. United States, 416 U.S. 430, 437 (1974) (noting
that, with the exception of searches for controlled substances, to obtain a warrant for a nighttime
search, the Federal Rules of Criminal Procedure demand positive certainty that the property is
on the person or in the place to be searched); Scott v. State, 782 A.2d 862, 879-80 (Md. 2001)
(Raker, J., dissenting); see, e.g., ARIz. REV. STAT. § 13-3917 (2004) (allowing a nighttime search
only when directed by magistrate, after a finding of good cause); CAt. PENAL CODE § 1533
(2001) (requiring a showing of good cause to execute a warrant other than between the hours of
7 a.m. and 10 p.m.); DE.L. CODE Am*. tit. 11, § 2308 (2000) (permitting nighttime warrant issu-
ance only when it is "necessary in order to prevent the escape or removal of the person or thing
to be searched"); IDAHO CODE § 19-4411 (2000) (requiring judicial approval and reasonable
cause for a nighttime search, mirroring FED. R. Cim. P. 41(c)); MAss. GEN. LAWS ch. 276, § 2
(2001) (requiring judicial approval and reasonable cause for nighttime search); MlrN. STAT. §
626.14 (2003) (requiring that the court determine that a nighttime search is "necessary to prevent
the loss, destruction, or removal of the objects of the search"); NEa. REV. STAT. § 29-814.04
(2003) (requiring a warrant to be served in the daytime unless public interest demands that it not
be so restricted); OR. REV. STAT. § 133.565(3) (1999) (restricting search warrant execution to
daytime hours unless the warrant permits otherwise); UTAH CODE ANN. § 77-23-205 (2003)
(requiring judicial authorization for a nighttime search based on reasonable cause to believe that
it is "necessary to seize the property prior to it being concealed, destroyed, damaged, altered, or
for other good reason"); FED. R. CRIM. P. 41(e)(2)(B) (requiring that the warrant provide for
daytime execution, "unless for good cause the judge expressly authorizes execution at another
time"); ARK. R. CRIM. P. 13.2(c) (providing that a warrant may authorize a nighttime search if a
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To the extent that courts have addressed the constitutionality of
the knock-and-talk, it has primarily been in the context of whether the
police conduct in knocking on the door late at night, without probable
cause or reasonable suspicion, constituted a "seizure" for Fourth
Amendment purposes, such that the occupant of the room would not
feel free to decline the officers' request to enter the room or otherwise
to terminate the police encounter. 61 The primary concern that is usu-
ally expressed with regard to the knock-and-talk procedure, under this
approach, is the inherent intimidation involved when multiple police

judicial officer finds reasonable cause to believe that the place to be searched is "difficult of
speedy access; or the objects to be seized are in danger of imminent removal; or the warrant can
only be safely or successfully executed at nighttime or under circumstances the occurrence of
which is difficult to predict with accuracy"); ME. R. CRaM. P. 41(h) (requiring that the warrant
affirmatively authorize execution at a time other than between the hours of 7 a.m. and 9 p.m.);
VT. R. Cum. P. 41(c) (requiring warrant service between the hours of 6:00 a.m. and 10:00 p.m.
"unless the warrant directs that it may be served at any time"). It is hard to imagine a principled
jurisprudential reason for prohibiting the police from conducting a nighttime search of a resi-
dence when accompanied by a search warrant issued upon a showing of probable cause, while
permitting them to approach a residence in the middle of the night, with no articulable grounds
for suspicion whatsoever to attempt to "talk" their way inside.

The Fourth Amendment also requires that the police, when executing a search warrant,
knock and announce their presence, identity, and purpose prior to their entrance upon private
premises. See State v. Lee, 821 A.2d 922, 926 (Md. 2003); Henson v. State, 204 A.2d 516, 518-19
(Md. 1964); Goodman v. State, 11 A.2d 635, 639 (Md. 1940); Frankel v. State, 16 A.2d 93, 97
(Md. 1940). One of the purposes of the knock-and-announce requirement is to prevent the
sudden, unannounced invasion by unknown persons upon the privacy of citizens. See Irma S.
Raker, The New "No Knock" Provision and Its Effect on the Authority of the Police to Break and
Enter, 20 AM. U. L REv. 467, 469 (1970).

61 See, e.g., United States v. Johnson, 170 F.3d 708, 720 (7th Cir. 1999) (declaring a knock-
and-talk unconstitutional when officers detained the suspect without the reasonable suspicion
necessary to justify an investigative stop); United States v. Conner, 127 F.3d 663 (8th Cir. 1997)
(finding consent not to be voluntarily given when given in response to a knock-and-talk proce-
dure in which four police officers knocked on Conner's motel room door, identified themselves
as police, and demanded that he "open up"); United States v. Jerez, 108 F.3d 684, 690 (7th Cir.
1997) (holding that the officers' conduct in employing a late night knock-and-talk amounted to a
seizure based on the Bostick standard); United States v. Tobin, 923 F.2d 1506, 1518 (11th Cir.
1991) (Clark, J., dissenting); Keenom v. State, 80 S.W.3d 743 (Ark. 2002); see also State v. Fer-
ier, 960 P.2d 927 (Wash. 1998) (en banc) (holding, on the basis of Washington constitutional
law, that consent to search cannot be regarded as voluntary unless the person is informed by the
police that consent is optional, revocable, and may be limited in scope); see generally Ohio v.
Robinette, 519 U.S. 33 (1996) (confirming the totality-of-the-circumstances test for assessing the
voluntariness of a confession); Florida v. Bostick, 501 U.S. 429 (1991) (holding that, when a
person is confronted by the police in a confined place with restricted freedom of movement, the
appropriate inquiry for determining whether the encounter constitutes a "seizure" of the person
is whether a reasonable person would feel free to decline the police request or otherwise termi-
nate the encounter); Schneckcloth v. Bustamonte, 412 U.S. 218 (1973) (outlining the analysis to
be used in determining the voluntariness of a consent to search).
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officers approach a residence at night seeking permission to conduct a
search and the message impliedly conveyed by their presence that, if
consent is not given, the police officers will simply get a warrant and
return.62 As a general rule, where consent has been found to have
been given freely and voluntarily, the knock-and-talk procedure has
been upheld as a consensual encounter and a valid means to request
consent to search a house.63

Applying a similar rationale, that a resident's privacy interest
begins only inside the apartment or motel-room door, courts have
held that dog sniffs of the exterior of urban dwellings, for the purpose
of generating probable cause for entry therein, do not constitute
searches for Fourth Amendment purposes. 64

The problem with these cases is that they focus primarily on the
manner of the (non)-search (i.e. the knocking or dog sniffing) rather
than the location at which the intrusion occurs and the existence of a
privacy interest therein.65 In so doing, they often merely assume that
the reasonable expectation of privacy of a person who resides in an
apartment or hotel room ends at the interior plane of the unit's door.'

62 See, e.g., Griffin v. State, 67 S.W.3d 582 (Ark. 2002) (Brown, I., concurring).
63 See United States v. Cormier, 220 F.3d 1103, 1110 (9th Cir. 2000); United States v. Tay-

lor, 90 F.3d 903, 909 (4th Cir. 1996); United States v. Kim, 27 F.3d 947, 951 (3d Cir. 1994); United
States v. Tobin, 923 F.2d 1506, 1511-12 (11th Cir. 1991). In Washington state, a police officer
conducting a knock-and-talk must inform the individual that he or she may refuse, revoke, or
limit the scope of consent. See State v. Ferrier, 960 P.2d 927 (Wash. 1998) (en banc) (interpret-
ing the Washington Constitution to require that police officers must inform homeowners of their
right to refuse a consent to search before a valid search may commence). Mississippi requires a
"knowledgeable" waiver. See Graves v. State, 708 So. 2d 858, 862 (Miss. 1997) (interpreting the
Mississippi state constitution to require a "knowledgeable waiver" of the right to refuse consent
to search, which was defined as "consent where the defendant knows that he or she has a right to
refuse, being cognizant of his or her rights in the premises").

64 In many of these cases, courts have essentially created a "plain smell" exception to the
warrant requirement. See, e.g., United States v. Colyer, 878 F.2d 469 (D.C. Cir. 1989); United
States v. Marlar, 828 F. Supp. 415 (N.D. Miss. 1993) (upholding a warrantless dog sniff of the
exterior of a motel room door, which opened onto a public sidewalk and parking lot); Fitzgerald
v. State, 837 A.2d 989 (Md. Ct. Spec. App. 2003) (holding that a canine sniff outside of Fitzger-
ald's apartment door was not a "search" because law enforcement was lawfully present there);
Wilson v. State, 98 S.W.3d 265 (Tex. App. 2002) (holding that a dog sniff on the door of Wilson's
hotel room was not a search).

65 See, e.g., United States v. Thomas, 757 F.2d 1359, 1366 (2d Cir. 1985) ("[c]anine sniffs are
recognized as being less intrusive than a typical search used to determine the presence of
contraband").

66 This assumption has persisted despite the fact that, under the common law of property,
"the threshold of one's dwelling is 'private,' as is the yard surrounding the house." United States
v. Santana, 427 U.S. 38, 42 (1976). For instance, in the absence of exigent circumstances, the
Fourth Amendment "prohibits the police from making a warrantless and nonconsensual entry



2005] OPEN FIELDs IN THE INNER CITY

Like the analogous situation involving garbage runs in the suburbs, it
is not the sniffing of the dog or the knocking of the police that makes
the intrusion a search, but the location upon which they are performed
(i.e., the door to an individual's private residence) that constitutes the
invasion. 7 As the Supreme Court explained in Breard v. City of Alex-
andria,' a case in which it held that a statute forbidding solicitors
from approaching private residences without having been invited to
do so did not violate the First Amendment: "It is only by regulating

into a suspect's home in order to make a routine felony arrest." Payton v. New York, 445 U.S.
573, 576 (1980). In Santana, the Court held that the police did not need an arrest warrant to
arrest Santana when they found her standing in the open threshold of her home. The Court did
so, however, because it found that, by standing in the open doorway, she had exposed herself to
the public, thereby relinquishing any reasonable expectation of privacy that she might have had
under Katz. The same cannot be said of occupants of an apartment or motel room when the
door is closed. See Santana, 427 U.S. at 42.

In United States v. Reed, 572 F.2d 412 (2d Cir. 1978), the United States Court of Appeals for
the Second Circuit held that an arrest of a suspect, without a warrant, after she opened her
apartment door occurred "in a place protected by the Fourth Amendment." Id. at 422-23. The
court reasoned that, since Reed was not arrested in the hallway of her apartment building or
while she was standing in the threshold of her apartment, she was not exposed to the public at
the time that the arrest was effectuated. Id; see also Robertson v. State, 740 N.E.2d 574, 576
(Ind. Ct. App. 2000) (holding that there was insufficient evidence to convict Robertson of carry-
ing a handgun without a license since Robertson was "still in a part of his dwelling while carrying
a handgun without a license" when police arrested him in the common hallway of his apartment
building "only two or three steps outside of his apartment [and] within his apartment's
curtilage").

67 Katz was intended to broaden the view of Fourth Amendment protections by recogniz-
ing that privacy interests are protected even if they do not arise from property rights, but that
recognition was never intended to exclude interests that were historically protected by the
Fourth Amendment. While the property concept of trespass no longer singularly defines the
scope of Fourth Amendment protections, it still retains importance in determining the objective
reasonableness of a defendant's expectation of privacy under the Katz framework. See Katz v.
United States, 389 U.S. 347, 353 (1967); Oliver v. United States, 466 U.S. 170, 183 (1984) ("The
existence of a property right is but one element in determining whether expectations of privacy
are legitimate."). As the Katz court itself recognized: "[The Fourth] Amendment protec.; indi-
vidual privacy against certain kinds of governmental intrusion, but its protections go further, and
often have nothing to do with privacy at all." Katz, 389 U.S. at 350. In Alderman v. United
States, 394 U.S._165 (1969), the Court extended Katz's reasoning when it held that Alderman's
property interest in his home was so great as to allow him to object to the electronic surveillance
of conversations emanating therefrom, even though he himself was not a party to the conversa-
tions. See United States v. Thomas, 757 F.2d 1359, 1366 (2d Cir. 1985) (explaining that "a prac-
tice that is not intrusive in a public airport may be intrusive when employed at a person's
home"); United States v. Bonfiglio, 713 F.2d 932, 937 (2d Cir. 1983) ("it was not the enhance-
ment of the senses per se that was held unlawful.... but the warrantless invasion of the right to
privacy in the home") (discussing a dog-sniff search).

68 341 U.S. 622 (1951).
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that knock [on the door] that the interest of the home may be pro-
tected by public as distinct from private action."'69

One analytical device that courts have employed in declining to
suppress the fruits of these investigatory techniques, and thereby
avoiding the recognition and protection of privacy rights in the curti-
lage of more densely populated areas, is to rely upon a quasi-trespass
theory within common areas of urban dwellings that are accessible to
more than one occupant or tenant. In the context of multi-occupant
dwellings, in particular, courts have generally permitted knock-and-
talks and dog-sniff searches in common areas based on the theory that
individual tenants lack the ability to exclude other occupants from
them.7°

The problem with the common-area theory of curtilage is that
Katz's reasonable-expectation-of-privacy test is not coextensive with
the property concept of an exclusive right to exclude. The example of
a single apartment with two roommates living in two separate bed-
rooms provides a useful analogy. While each roommate has a right to
exclude the other from his or her bedroom, neither has a right to
exclude the other from the common areas of that apartment. None-
theless, the two tenants together have a collective right to exclude all
but each other and their guests from the entire apartment. Therefore,
while one roommate could consent to a search of the living room or
kitchen on behalf of the other, it does not follow that the police could
conduct a warrantless search of those areas of the dwelling simply
because they are common to the two roommates.

This example demonstrates the fundamental fallacy with deter-
mining the boundaries of urban curtilage by applying only nineteenth-
century trespass concepts and the twentieth-century Dunn factors to
the twenty-first century reality of urban life. Like the two roommates
in a shared apartment, each resident of an apartment building or
motel is offended by the invasion of the common premises in the same
manner that each member of a single-family household is affronted by
the invasion of the curtilage.

69 Id. at 636-37.
70 In United States v. Holland, 755 F.2d 253 (2d Cir. 1985), for example, the United States

Court of Appeals for the Second Circuit focused on the fact that the hallway in which Holland
was arrested, without a warrant, was common to all of the tenants of his apartment house. In
fact, the court in Holland stressed the administrability of its bright line rule that "the door to a
tenant's 'home' is his apartment door [not] a door at the other end of a common hallway." Id. at
256.
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The central principle of the Fourth Amendment is that a person
may "retreat into his own home and there be free from unreasonable
governmental intrusion. 71 If privacy is confined only to areas that are
exclusively occupied by a single tenant, then most Americans would
be left with only a few hundred square feet in which to confine them-
selves from the increasing governmental intrusions of modern life.
This mistakenly ignores the collective right that the residents of an
apartment building, condominium complex, or hotel have to exclude
all individuals that do not have a legitimate purpose there.72

In McDonald v. United States,73 the United States Supreme Court
held that the conduct of police, in breaking into McDonald's land-
lady's room and persuading her to lead them to McDonald's room,
was unreasonable. Therefore, the Court invalidated the search and
seizure stemming therefrom. 4 In his concurring opinion, Justice Jack-
son seemed to imply that a tenant has a legally-recognizable interest
in the integrity of a landlord's property when he wrote: "But it seems
to me that each tenant of a building, while he has no right to exclude

71 Silverman v. United States, 365 U.S. 505, 511 (1961).
72 As the Georgia Supreme Court explained in Espinoza v. State, 454 S.E.2d 765 (Ga.

1995):
If apartments in a multi-unit building share space, such as a foyer or parking lot, the
shared space is a common area in which the residents generally have no reasonable
expectation of privacy, except when the area is locked and not readily accessible to the
public. In contrast, an apartment resident has a reasonable expectation of privacy in the
dwelling's curtilage. Thus, it is confusing to combine the concepts of "common area" and
"curtilage" in deciding whether a particular area adjoining an apartment building is enti-
tled to protection under the Georgia Constitution. The test should be the reasonableness
of the resident's expectation of privacy and the officer's reasons for being in the yard.

Id. at 768-69 (citations omitted).
The Court of Appeals of Michigan resolved the question of whether a resident of a two-unit

home had a reasonable expectation of privacy in the common areas of that home in a different,
but analogous, way in People v. Hopko, 262 N.W.2d 877 (Mich. Ct. App. 1977). In Hopko, the
court held that a cotenant had a total expectation of privacy in a garden in a shared backyard
within the home's curtilage as to uninvited members of the public, but not as to his cotenant or
third parties in the common yard at the cotenant's invitation, including the police. Id. at 879.
The Hopko court found that the police search and seizure of the marijuana growing in Hopko's
backyard garden did not violate the Fourth Amendment because the police had been invited
there by his cotenant and the marijuana was in plain view from the cotenant's apartment. Id. at
880; see also People v. E., 330 N.Y.S.2d 3 (N.Y. App. Div. 1972) (rejecting the defendants' claim
of a Fourth Amendment violation when the police, at the invitation of the landlord, who had
observed them smoking marijuana, entered the defendants' apartment after seeing marijuana
through the open apartment door because the police were lawfully on the common premises of
the apartment residence at the landlord's invitation).

73 335 U.S. 451 (1948).
74 Id.
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from the common hallways those who enter lawfully, does have a per-
sonal and constitutionally protected interest in the integrity and secur-
ity of the entire building against unlawful breaking and entry." 5

Thus, according to Justice Jackson, despite the fact that the police saw
McDonald in the open operation of a gambling enterprise, in their
open and plain view, the initial illegality, whereby they secured their
vantage point, permeated whatever followed and required the sup-
pression of all evidence seized.

Ultimately, it is important to remember that the Dunn factors
were not meant to be an exhaustive list, but rather were merely meant
to illustrate the primary inquiry of the curtilage doctrine - namely,
whether the area sought to be protected is one that is truly tied to the
intimate activities of the home.76 Occupants of urban, multi-unit
dwellings do participate in intimate activities associated with the pri-
vacy of a home that extend beyond the doors of their apartments into
the common property of the building, such as barbequing on a back
patio or sunbathing on a roof deck. These activities would clearly be
factors, under Dunn, in determining the boundaries of curtilage on a
large ranch-style home. There is no principled reason why the same
activities should not generate a privacy interest in an urban setting,
where privacy is all the more rare and sacred.

As the Court of Appeals of Indiana explained:

Individuals who live in apartments often hang decorations on outside
doors and place doormats on the ground outside the door. Further,
individuals who have apartments that exit immediately outside often
place and keep personal items on their steps or porches. Simply
because one lives in an apartment does not mean that he or she does
not at times occupy the space immediately outside of the apartment
home. Thus, one who lives in an apartment also treats the area imme-
diately outside his or her apartment home as his or her curtilage.77

75 Id. at 458 (Jackson, J., concurring).
76 See Horton v. United States, 541 A.2d 604, 608-09 (D.C. 1988) (finding that, in an urban

context, the uses to which real estate is put is the most relevant factor in determining the bound-
aries of curtilage, since use of the yard and related property is likely to be the primary way in
which one asserts an intimate tie to the home).

77 Robertson v. State, 740 N.E.2d 574, 576 (Ind. Ct. App. 2000) (reasoning that apartment
common areas are part of curtilage and therefore analogous to "dwelling" for purposes of Indi-
ana law allowing possession of unlicensed handgun in one's "dwelling"), vacated on other
grounds, 765 N.E.2d 138 (Ind. 2002) (holding curtilage doctrine not implicated in case at bar).
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In the context of multi-occupant urban dwellings, only a broader
look at the time, place, and manner of police intrusions into common
areas, including the area immediately beyond the door to an individ-
ual unit, can inform the inquiry of whether the police presence there
infringes upon a tenant's reasonable expectation of privacy and, there-
fore, constitutes a search for Fourth Amendment purposes. Employ-
ing this multi-textual definition of curtilage would recognize that
residents in apartment buildings and hotels have a reasonable expec-
tation of privacy, and therefore a curtilage interest exists, in all com-
mon areas of the dwelling in which the residents have a right to expect
that none but their cohabitants and invited guests will enter. This def-
inition of curtilage would include hallways and enclosed yards, each of
which form the curtilage of an individual unit as to all but those
invited there by the resident of any other unit.78 The police could con-
stitutionally conduct a knock-and-talk or dog-sniff investigation in the
common areas of such a dwelling, therefore, only with a warrant
issued upon probable cause or consistent with one of the well-estab-
lished exceptions to the warrant requirement, such as the consent of a
resident or manager."9

IV. CONCLUSION

Katz provides the key to revitalizing the curtilage doctrine in
urban and quasi-urban settings. In accordance with Katz's expecta-
tion-of-privacy test "private residences are places in which the individ-
ual normally expects privacy free of governmental intrusion not
authorized by a warrant, and that expectation is plainly one that soci-
ety is prepared to recognize as justifiable."'  Framed against the his-
torical concern for the appurtenances and approaches to living
quarters that gave rise to the curtilage doctrine, drawing the perimeter
of the protection of the Fourth Amendment at the doorstep of an
urban dwelling is out of step with tradition and precedent. When gov-

78 Even if the common areas of an apartment building or hotel are the subject of a common
easement among all of the residents, the door to an individual unit is within the exclusive control
of that individual resident and private.

79 Cf Chapman v. United States, 365 U.S. 610 (1961) (refusing to permit police to search
tenant's home based on the consent of the landlord who had actual authority to enter the house
for certain purposes because police were not entering for the same purpose).

80 United States v. Karo, 468 U.S. 705, 714 (1984). See United States v. Taborda, 635 F.2d
131, 138 (2d Cir. 1980) ("the very fact that a person is in his own home raises a reasonable
inference that he intends to have privacy, and if that inference is borne out by his actions, society
is prepared to respect his privacy").
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ernmental intrusion crosses the sphere of ordinary domestic activity, it
runs afoul of the paramount concern of the Fourth Amendment. The
common thread among the police investigatory techniques discussed
in this Article is that they require an encroachment upon the curtilage
of a dwelling in order to "develop" probable cause for an entry into
the interior of the dwelling. By drawing the boundary for warrantless
searches beyond the front door of the residence, the curtilage doctrine
protects against these pervasive intrusions, in the absence of probable
cause, by recognizing a protected privacy interest in the area immedi-
ately surrounding the dwelling that is nonetheless still a part of the
intimate activities of the home, even in the context of urban dwellings.
While the police may approach a front door and ring the bell in the
middle of the day without a warrant, in order to conduct routine
police business, that is a far cry from four armed officers arriving
SWAT-team style at a person's residence at midnight, without proba-
ble cause, hoping to seize evidence from the garbage, evince "con-
sent" to enter the premises, or find contraband in "plain smell." And
Katz's privacy-based conception of the Fourth Amendment is nuanced
enough to recognize the difference.

In the post-Katz world of search and seizure jurisprudence, the
Fourth Amendment protects against physical intrusions into private
places. The question for the future, of course, is how we will continue
to define the places that are private. The jurisprudential shift signaled
by the Court's adoption, in Katz, of the legitimate-expectation-of-pri-
vacy test to determine the geographic scope of Fourth Amendment
protection shares a striking parallelism with the Dunn court's redefini-
tion of the scope of Hester's curtilage protection in terms of areas
associated with the intimate activity of the home. Certainly, if an
unsuspecting individual can find privacy in a public telephone booth,
that same individual ought to enjoy at least as much privacy in the
area immediately surrounding her dwelling even though she lives in
the city. Privacy demands that curtilage mean at least that much.
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