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INTRODUCTION

The United States Constitution provides numerous protections
for those accused of crimes. The Sixth Amendment, for example,
guarantees a criminal defendant the right to be tried publicly by jury,
represented by counsel, and "confronted with the witnesses against
him," to name just a few safeguards.' By contrast, the Constitution
provides not a single protection for alleged victims of criminal defend-
ants. Nor does it offer any protections for those who testify against
criminal defendants, be they informants, undercover police officers,
civilian eyewitnesses, or victims.

Beginning in the late 1960's, with the election of Richard Nixon
as President of the United States, the conservative American polity
sought to correct what it perceived as an imbalance in the American
criminal justice system favoring criminal defendants over victims of
crime.2 Following his election to his first term in 1968, President Nixon
appointed four Justices to the Supreme Court whom he believed were
conservatives on criminal justice issues.3 Nixon believed these Justices
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1 U.S. CONsr. amend. VI.
2 For a discussion on this political and legal transition, see Peter Arenella, Rethinking the

Functions of Criminal Procedure: The Warren and Burger Courts' Competing Ideologies, 72 GEO.
L.J. 185, 185-87 (1983) (arguing that most academic commentary which analyzed the Burger
Court's impact on the constitutional rights of criminal defendants failed to recognize the
profound shift that the Burger Court made away from the Warren Court's "concept of individual
rights and fair process norms," in adopting a new "vision of criminal law's goals and procedural
functions").

3 Id.
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would move the Court away from "the due process revolution" of the
Warren years toward "law and order" justice.4 These appointments
included Chief Justice Warren Burger and future chief justice William
Rehnquist. -

Whether the Burger Court provided the "counter-revolution"
hoped for by conservatives remains a matter of some controversy, 6 but
there is no doubt that a sea change occurred in American politics dur-
ing the 1970's and 1980's regarding victims' vs. defendants' rights. As
Americans fled crime-plagued cities in droves for the suburbs, a "get
tough" approach to crime took root across the nation.7 Popular enter-
tainments, like the vigilante films "Deathwish"8 and "The Star Cham-
ber," both reflected and reinforced a growing belief in the American
public that criminals typically "got off on technicalities" or received
shockingly short sentences for serious crimes, while victims were
forgotten.

With the advent of victims' rights movements, increasing pressure
was brought to bear on state legislatures across the nation to enact
laws that would protect certain victims of crime from the anguish they

a Id
5 Warren Burger was appointed Chief Justice in 1969. and William Rehnquist was

appointed an Associate Justice in 1972. In between were the appointments of Harry Blackmun
(1L)7) and Lewis Powell (1971) as Associate Justices. H. Franklin Robbins, Jr. & Steven G.
Masn. nTe Law of ObhcenityOr Absurditv?, 15 ST. THOMAS L. REv. 517, 527 (2003).

" Scn Arenella, iiupra note 2. at 185-87 (criticizing various scholars' assessments that the
Burger Court did not effect a "counter-revolution" in its approach to criminal justice and per-
haps even reinforced due process protections established by the Warren Court).

' Sec Jonathan Simon, Governing Through Crime Metaphors, 67 BROOK. L. REv. 1035,
1059 (21H)2) (describing ho% not only desegregation of schools but also fear of rising street crime
and rioting in the late 1961)'s led to "white flight" to the suburbs and noting that fear of crime
hegan to "drisc a wedge" between many new members of the middle class and the liberal wing
of the democratic party due to the pervasive notion that civil rights reforms represented "indif-
ference to [%oters'] fear of black criminality").

DE -IH WISH (1974), a Dino DeLaurentis production starring Charles Bronson, tells the
storv of Paul Kersey, a mild-mannered New York businessman turned vigilante after the murder
of his %% fe and rape of his daughter by ruthless hoods. The film was extremely popular and led
to imitations and sequels culminating with DEATH WISH IIl (1985). Hollywood.corn Movie
Reviews, at http://www.hollywood.com/movies/detail/movie/233905 (last visited Dec. 14, 2003);
TLA FIt Li AND VIDEO GOIDE 126 (Peter Bleiler ed., 1996-97).

9 THE STAR CHAMBER (1983) stars Michael Douglas as a young, originally idealistic judge
frustrated by constitutional criminal procedure protections that provide opportunities for
numerous guilty criminal defendants to go free on "technicalities," acquittals which he as a judge
has no choice but to uphold. Douglas is drawn into a secret society of like-minded judges who
bestow death sentences on "deserving" defendants wrongly freed by the system.
Hollywood.com Movie Reviews, at http://www.hollywood.com/ movies/detail/movie/179544 (last
visited Dec. 14, 2003); TLA FILM AND VIDEO GUIDE 481 (Peter Bleiler ed., 1996-97).
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experienced when testifying at trial. Beginning in the late 1970's,
women's rights movements persuaded many state legislatures to enact
"rape shield" laws, which limited defense counsel's ability to cross-
examine alleged victims of sex crimes on their past sexual history. l

Also, in the mid to late 1980's, numerous state legislatures enacted
laws allowing child victims of sexual abuse to testify by way of closed-
circuit TV rather than having to face their alleged abusers in the
courtroom, a procedure upheld by the still-young Rehnquist Court.1

These newly-enacted state laws joined already existing state statutes,
passed as early as the beginning of the century, providing for trial clo-
sure during the testimony of alleged sex crime victims or juvenile sex
crime victims.' 2

By contrast, undercover police officers, anonymous informants
and frightened eyewitnesses, potentially endangered by testifying
against criminal defendants, did not receive similar protections by leg-
islative enactment. Although the 1990's saw the "war on drugs," harsh
sentencing statutes like California's three-strikes law,13 as well as Con-
gressional legislation limiting prisoners' rights to federal habeas
corpus review,' 4 no state or federal legislation established procedures
for protecting the identity of non-sex crime or child abuse witnesses at
trial.1" Rather, some state legislatures increased penalties for those
who threatened witnesses and established protective order proce-
dures. 6 Unfortunately, these safeguards did not satisfy the needs of
many witnesses such as undercover police officers who wished to

10 Nora V. Demleitner, Witness Protection in Criminal Cases: Anonymity, Disguise or Other
Options?, 46 AM. J. COMP. L. 641. 641-42 (1998).

11 See Craig v. Maryland, 497 U.S. 836 (1990) (upholding the constitutionality of a Mary-
land statute allowing child witnesses to testify from out of court by way of closed-circuit TV and
providing a comprehensive discussion on the public policy underlying such protections). See also
infra notes 133-40 and accompanying text (providing a fuller discussion on this important case
and its effect on confrontation rights).

12 See infra notes 54-57 and accompanying text (listing a number of state statutes of this
kind and explaining their provisions. Though a number of these statutes were passed at the
beginning of the twentieth century, others were passed in the 1940's, and still others were passed
as recently as the late 1990's).

13 CAL. PENAL CODE § 667(e)(2)(A) (West 1999).
14 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.

1214, 1219 (1996). See infra note 142 for the text of this statute.
15 Cf. infra note 53 (quoting CAL. PENAL CODE § 868.7(a)(2) (West 2003) (providing pro-

tections for endangered witnesses at preliminary hearings)).
16 See, e.g., Commonwealth v. Penn, 562 A.2d 833, 837-38 (Pa. Super. Ct. 1989) (citing 18

PA. CONS. STAT. ANN. §§ 4951-56 and describing that statute's provisions and purposes as
follows:
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remain anonymous rather than testify in open court. As a conse-
quence, in some states, judges established narrowly-defined court-
made law that excluded the public from court during an endangered
witness's trial testimony. 17

As the following Article will show, however, the public trial right
is a deeply fundamental constitutional safeguard, reinforced by well-
established Supreme Court jurisprudence, which most courts are hesi-
tant to intrude upon. Moreover, trial closure is ineffective in assuaging
the concerns of those witnesses who primarily fear disclosing their
physical appearance to the defendant himself.

By comparison, the Supreme Court has held that the Confronta-
tion Clause of the Sixth Amendment, though generally understood by
many to bar the use of witness disguise at trial,18 does not provide a
defendant with an absolute right to face-to-face confrontation with his
accuser. 9 Underscoring this legal principle, the Second Circuit Court
of Appeals recently ruled in Morales v. Artuz 20 that a criminal defen-
dant's constitutional right to confrontation was not violated by the
partial disguising of a state prosecution witness with dark sunglasses
who refused to testify against the defendant without this protection.

For these reasons, it is possible that the continuing conflict
between witness' or victims' rights and defendants' rights may, as one
legal scholar suggested, "eventually lead to the use of anonymous or
disguised witnesses in U.S. courts."' 2 Based upon this potential devel-
opment in the law, this Article provides a comparative analysis of
courtroom closure and witness disguise toward a better understanding
of the two procedures.

the regrading of many forms of intimidation as a third degree felony (rather than a simple
misdemeanor); providing for protective orders and contempt powers to enforce such
orders: and, providing that, any pre-trial release must include conspicuous notice that the
terms of the release include, as a matter of law, a condition that the defendant neither do,
cause to be done, nor permit to be done any act of intimidation or retaliation against the
victim or any witness to the crime charged against the defendant who had been granted
the pre-trial release. This Commonwealth has thus expressly recognized its vital interest
in deterring detecting, and sanctioning attempts to intimidate victims and witnesses).

17 See infra notes 59-119 and accompanying text (discussing common law protections estab-
lished by courts for various categories of endangered trial witnesses).

18 See Demleitner, supra note 10, at 641 (opining that because of the Confrontation Right,
-U S. law [generally] does not permit the use of anonymous or disguised witnesses even in situa-
tions where the defendant or her associates threaten the physical safety of the witnesses").

19 Craig v. Maryland, 497 U.S. 836, 844 (1990).
20 281 F.3d 55, 57 (2d Cir. 2002).
21 Demleitner, supra note 10, at 642.
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The Article's comparative analysis is conducted with an ideal in
mind-that protecting the identity of witnesses should be accom-
plished with a minimum of infringement on defendants' rights. The
analysis suggests that the use of witness disguise may, under certain
trial situations, be preferable to trial closure in providing adequate
protection for endangered witnesses while at the same time preserving
important trial rights for criminal defendants. Though a choice
between trial closure and witness disguise might not be an altogether
happy one for courts to make, it may nonetheless be preferable to the
all-or-nothing closure determination that most trial courts currently
limit themselves to considering. As a matter of logic, it would seem
that the more options a court has, the more closely it can tailor an
appropriate protection procedure to the facts of a given case.

Part I of this Article provides background regarding the Sixth
Amendment Public Trial Right and discusses the constitutional stan-
dards for determining the propriety of criminal trial closure under the
Right. Part II provides a brief discussion of various areas of the law
where trial closure has been established by courts and narrows the
focus of this paper to examining trial closure for the purpose of pro-
tecting witness identity, or what the author calls "public menace clo-
sure." Part III examines the development of "public menace closure"
law under three categories of protected witnesses: undercover police,
anonymous informants, and threatened witnesses, and discusses the
viability of disguise as an alternative to closure under these categories.
Part IV offers a discussion on the current state of the law regarding
witness disguise and provides background on the right to a face-to-
face meeting with one's accuser under the Confrontation Clause. Part
V offers a comparative analysis of trial closure and witness disguise
organized around certain aspects of trial interaction central to safe-
guarding defendants' rights, for example defense cross-examination of
prosecution witnesses. Finally, Part VI suggests a "hybrid" procedure,
potentially useful at certain trials, utilizing both trial closure and wit-
ness disguise in order both to preserve the defendant's Confrontation
and Public Trial Rights and provide adequate protection for the
endangered witness.

It is hoped that this Article's comparative analysis effectively
demonstrates that criminal trial closure and witness disguise can have
distinct constitutional advantages and disadvantages under the facts of
a given case and in light of the safeguards most crucial to a given

2004]
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defendant. The author concludes that, although the use of witness dis-
guise at trial raises significant and troubling constitutional concerns, in
some instances it may offer courts a viable option for effective witness
protection at a lower constitutional cost.

I. THE SIXTH AMENDMENT PUBLIC TRIAL RIGHT

The Sixth Amendment to the United States Constitution provides
in pertinent part that "in all criminal prosecutions, the accused shall
enjoy the right to a ... public trial ... ,2 Of all the protections pro-
vided by the Sixth Amendment,23 the open trial right may be the most
fundamental and essential. As long ago as 1948, in In re Oliver,24 the
Supreme Court described the right as "a safeguard against any
attempt to employ our courts as instruments of persecution."25 In dis-
cussing both the historical background for the right and its relative
importance, the Court noted Jeremy Bentham's pronouncement that,
"[w]ithout publicity, all other checks are insufficient: in comparison of
publicity, all other checks are of small account."26

There are a number of important ways that public trials safeguard
the rights of a criminal defendant. To begin with, when the public and
press have access to a trial, there can be a community dialogue as to
whether the defendant is being tried fairly, and if convicted, whether
he was proven guilty.27

In addition, it is generally believed that all parties at trial will
perform their duties more conscientiously and fairly in a public set-
ting.28 For a criminal defendant, this means not only that the prosecu-

22 U.S. CONsT. amend. VI. The public trial clause applies to the states through the Four-
teenth Amendment. Duncan v. Louisiana, 391 U.S. 145, 148 (1968) (citing In re Oliver, 333 U.S.
257 (1948)). Twenty years before Duncan, the U.S. Supreme Court, in In re Oliver, recognized
that the right was already nearly universal among the states, stating that "[tloday almost without
exception every state by constitution[,] statute, or judicial decision, requires that all criminal
trials be open to the public." 333 U.S. at 267-68. The Oliver Court also indicated the baseline
for what the right ensured, stating, "without exception all courts have held that an accused is at
the very least entitled to have his friends, relatives and counsel present, no matter with what
offense he is charged." Id. at 271-72.

23 Other criminal procedure rights conferred by the Sixth Amendment include the right to
counsel, to notice, to trial by jury, and to confrontation. U.S. CoNsT. amend. VI.

24 333 U.S. 257.
25 Id. at 270.
26 Id. at 271 (citing 1 Bentham, RATIONALE OF JUDICIAL EVIDENCE 524 (1827)).
27 Rovinsky v. McKaskle, 722 F.2d 197, 199 (5th Cir. 1984); Williams v. State, 690 N.E.2d

162, 167 (Ind. 1997).
28 United States v. Powers, 622 F.2d 317, 323 (8th Cir. 1980); Williams, 690 N.E.2d 162.
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tor and the judge may be more fair to him, but perhaps also that his
own attorney will provide more competent representation. 29

Still another important benefit of a public trial is that it provides
a check on the testimony of witnesses and discourages perjury.30 When
a witness testifies before the public, he can never be sure who in the
gallery might have knowledge of what he speaks about since the col-
lective knowledge of the general public is virtually limitless.

Equally important, a public trial may encourage unknown wit-
nesses to come forward and aid in the defense of the accused.3' If
members of the public are excluded, they may not know that informa-
tion they possess is sorely needed and could even counteract false tes-
timony being given at trial.

Perhaps because of this cornucopia of protections inherent in the
public trial guarantee, state and federal courts have consistently held
that a violation of the right is a structural trial error, not subject to
harmless error analysis.3 2 That is, in order to have his conviction
reversed, a criminal defendant need not show that he was prejudiced
by a closure of his trial in violation of the Sixth Amendment.33 He
need only show that the closure was improper under his state's public
trial law or the Supreme Court's established Sixth Amendment public
trial law.34

29 This factor may be of significant concern given the large numbers of defendants who are
represented by public defenders or state-appointed counsel who are often overworked,
underpaid, and have limited resources with which to zealously represent a defendant. See
Andrew E. Taslitz, Wrongful Rights, 18 CRIM. JusT. 4, 10 (2003) (stating that many public
defenders, due to such circumstances, do not effectively and zealously defend their clients and
noting, "[e]ven the many outstanding public defenders generally lack the time and resources
needed for thorough factual investigation and legal research").

30 Rovinsky, 722 F.2d 197; Williams, 690 N.E.2d 162; State v. Haskins, 118 A.2d 707, 709
(N.J. Super. Ct. App. Div. 1955).

31 Rovinsky, 722 F.2d at 199; Tanksley v. United States, 145 F.2d 58, 59 (9th Cir. 1944);
Williams, 690 N.E.2d at 167; State v. Osborne, 103 P. 62, 65 (Or. 1909); Oliver, 333 U.S. at 270
n.24.

32 See State v. Washington, 755 N.E.2d 422, 426 (Ohio Ct. App. 2001) (reversing a defen-
dant's conviction on a public trial violation while stating, "Regrettably, we are constrained to
reverse this case, notwithstanding the overwhelming evidence of [the defendant's] guilt. 'The
violation of the constitutional right to a public trial is a structural error, not subject to harmless
error analysis."' (quoting Bell v. Jarvis, 236 F.3d 149, 165 (4th Cir. 2000) (citing Neder v. United
States, 527 U.S. 1, 8 (1999); Waller v. Georgia, 467 U.S. 39, 49-50 n.9 (1984)))).

33 Id.
34 Id. A state may provide more constitutional public trial protection, but not less. As

explained by one Pennsylvania court, "Our treatment of closure justification does not differenti-
ate between federal and Pennsylvania constitutional rights. Of course, our state constitution
could allow closure on grounds more minimal than those federally imposed-but that standard
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The benchmark case in Sixth Amendment public trial jurispru-
dence is Waller v. Georgia.35 In Waller, the Supreme Court held that a
pre-trial suppression hearing could not be closed over the objection of
a criminal defendant unless the standards for closure, established ear-
lier by the Court under the First Amendment, had been met. 6 These
standards, which were distilled into the four-part "Waller test," pro-
vide that to justify closure, "[1] the party seeking to close the hearing
must advance an overriding interest that is likely to be prejudiced; [2]
the closure must be no broader than necessary to protect that interest;
[3] the trial court must consider reasonable alternatives to closing the
proceeding; and [4] [the trial court] must make findings adequate to
support the closure." 37

Despite the narrow holding of the Waller Court, explicitly refer-
ring only to pre-trial suppression hearings, the Court's opinion estab-
lished by implication that its Sixth Amendment closure test also

would never be of any utility, as federal requirements would always preempt them. Conversely,
while we could set higher requirements for closure under our state constitution than those which
are federally imposed, we see no need to do so.... [Tihe federal guidelines are extremely
stringent. Consequently, we cannot envisage a situation where Commonwealth rights would be
infringed upon if the corresponding federal rights were respected." Commonwealth v. Murray,
502 A-2d 624, 628 n.4 (Pa. Super. Ct.1985). See also State v. Bone-Club, 906 P.2d 325 (Wash.
1995) (rejecting defendant's claim that Washington's closure law developed through media chal-
lenges to closure under Section 10 of the Washington constitution fell short of the Waller
standard).

35 467 U.S. 39 (1984).
36 Id. at 47. The Waller Court looked to the closure standards set forth in Press-Enterprise

Co. v. Superior Court of California, 464 U.S. 501 (1984), a First Amendment case which held that
the right of public access extended to voir dire proceedings. Waller, 467 U.S. at 48. The Court
also cited Globe Newspaper Co. v. Superior Court for Norfolk County, 457 U.S. 596 (1982), as a
fairly contemporaneous First Amendment decision upholding the press and public's right of
access to a criminal trial. Waller, 467 U.S. at 44. The Waller Court also referred to its earlier
First Amendment suppression hearing dicta in Gannett Co. v. DePasquale, 443 U.S. 368 (1979).
Waller, 467 U.S. at 45. The question presented in Gannett was whether the public and press had
an independent right to attend a suppression hearing even where the courtroom participants,
including the accused, had agreed to closure. Gannett, 443 U.S. at 370-71. The Court held that
-members of the public have no constitutional right under the Sixth and Fourteenth Amendments
to attend criminal trials," id. at 391 (emphasis added), but did not reach the First Amendment
question. Id. at 392. The Waller Court nonetheless found that under the First Amendment, "a
majority of the Justices [had] concluded that the public had a qualified constitutional right to
attend such hearings." Waller, 467 U.S. at 45. The Court thereby showed that its holding
extending the Press-Enterprise standards to a suppression hearing was well supported by prece-
dent. Id. at 44-45.

37 Waller, 467 U.S. at 48.
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applied to the trial itself,' and to another pre-trial procedure, voir
dire.39 Accordingly, state and federal courts have de facto applied the
Waller test in reviewing trial' ° and voir dire4' closure orders over the
objections of criminal defendants.

By adapting its established First Amendment rules to the Sixth
Amendment, the Waller Court appropriately returned the public trial
right to its fundamental criminal procedure moorings.42 The Court
emphasized that although the public trial right had lately been defined
in terms of public access and press freedom, it was above all else cre-
ated to protect the rights of the accused.3

Seen one way, the Waller Court's decision expanded Sixth
Amendment public trial rights, since it reaffirmed protections that
already existed" and broadened the scope of protection to encompass
an important pre-trial procedure.45 On the other hand, the Court's
decision established that the public trial right was not absolute and
provided a standard, albeit a strict standard,' by which the protection
could be overcome.

38 The Court discussed the purposes behind the requirement of an open trial and stated
that "[tihese aims [were] no less pressing in a hearing to suppress wrongfully seized evidence."
Id. at 46 (citing Oliver, 333 U.S. at 270 n.24) (emphasis added).

39 The Court noted that the public trial right had been extended to voir dire proceedings
under the First Amendment. Id. at 45 (citing Press-Enterprise, 464 U.S. at 505).

40 Ayala v. Speckard, 131 F.3d 62, 69-72 (2d Cir. 1997) ("Ayala III"); State v. Washington,
755 N.E.2d 422, 424-25 (Ohio CL App. 2001).

41 State v. Cuccio, 794 A.2d 880, 890 (NJ. Super. Ct. App. Div. 2002); People v. Webb, 642
N.E.2d 871, 875 (I1. App. CL 1994). At least one federal court also applied Waller in the context
of voir dire proceedings. See United States v. King, 140 F.3d 76 (2d Cir. 1998) (extending Waller
test protection to a hearing held to determine whether to empanel an anonymous jury).

42 The Court stated, "[There can be little doubt that the explicit Sixth Amendment right of
the accused is no less protective of a public trial than the implicit First Amendment right of the
press and public." Waller, 467 U.S. at 46.

43 The Court noted, "'The requirement of a public trial is for the benefit of the accused."'
Id (quoting In re Oliver, 333 U.S. at 270 n.25). "'[O]ur cases have uniformly recognized the
public-trial guarantee as one created for the benefit of the defendant."' Id. (quoting Gannett
Co. v. DePasquale, 443 U.S. 368, 380 (1979)).

44 See Waller, 467 U.S. at 46 (upholding the balance struck by prior courts between the
defendant's right to a fair trial, the right to an open trial, and legitimate governmental interests).

45 In so doing, the Waller opinion underlined the importance of the suppression hearing to
a just resolution of a criminal case, citing Justice Powell's Gannett concurrence wherein he
explained that the outcome of a case was often effectively decided at that crucial stage. Id.
(citing Gannett, 443 U.S. at 397 n.1 (Powell, J., concurring)).

46 The Court noted that circumstances justifying closure "will be rare.., and the balance of
interests must be struck with special care." Id. at 45. "'The presumption of openness may be
overcome only by an overriding interest based on findings that closure is essential to preserve
higher values and is narrowly tailored to serve that interest. The interest is to be articulated
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II. OVERVIEW OF ESTABLISHED CLOSURE CATEGORIES

The primary prong of the Waller test is that the party seeking to
close a criminal trial must advance an "overriding interest."'47 In addi-
tion, the interest advanced must be one "likely to be prejudiced" by
an open trial.48

In general, courts have narrowly construed what might constitute
an overriding interest, providing few established areas where closure
over the objection of a criminal defendant has been permitted in order
to protect a witness or victim.4 9 The following overview presents the
current state of the law under these established areas, including some
discussion of the justifications courts have offered for ordering clo-
sure. The overview also analyzes the extent to which each category
implicates disguise as an alternative form of witness protection, setting

along with findings specific enough that a reviewing court can determine whether the closure
order was properly entered."' Id. (quoting Press-Enter. Co. v. Super. Ct. of Cal., 464 U.S. 501,
510 (1984)).

47 Id. at 48.
48 Id. The Supreme Court later refined this language. Within the First Amendment con-

text, the Court held that where a defendant moved for closure of proceedings, the test was not to
be one of "reasonable likelihood" of prejudice but of "substantial probability," a higher stan-
dard. Press-Enter. Co. v. Super. Ct. of Cal. ("Press-Enterprise (II)"), 478 U.S. 1, 14 (1986).
Courts have applied this refined standard under the Sixth Amendment. See State v. Washington,
755 N.E.2d 422,425 (Ohio Ct. App. 2001) (conducting its Sixth Amendment Waller analysis after
noting "substantial probability" standard); Ayala v. Speckard, 131 F.3d 62, 69-70 (2d Cir. 1997)
("Ayala III") (recognizing Supreme Court's modification of the Waller language, and discussing
the proper standard to be applied by the Second Circuit under a balancing of interests asserted
verses the degree of closure requested). See infra notes 95-98 and accompanying text for a fuller
discussion on the substantial probability standard.

49 The civil trial context provides a marked contrast. Though it is true that "historically
both civil and criminal trials have been presumptively open," Richmond Newspapers, Inc. v.
Virginia, 448 U.S. 555, 580 n.17 (1980), the interests deemed sufficient to close civil trials under
the First Amendment are far broader and more numerous. In fact, at least one state supreme
court has held that where there is no "presumption of openness" in a civil case, "there is no need
for specific findings demonstrating that closure is essential and narrowly tailored." Natural Par-
ents of J.B. v. Fla. Dept. of Children and Family Servs., 780 So.2d 6, 10 (Fla. 2001) (citing Press-
Enter. Co. v. Super. Ct. of Cal., 464 U.S. 501, 510 (1984)). The Florida Court provided a list of
circumstances when closure might be "necessary":

(a) to comply with established public policy set forth in the constitution, statutes, rules or
case law; (b) to protect trade secrets; (c) to protect a compelling governmental interest
[e.g., national security; confidential informants]; (d) to obtain evidence to properly deter-
mine legal issues in a case; (e) to avoid substantial injury to innocent third parties [e.g., to
protect young witnesses from offensive testimony; to protect children in a divorce]; or (f)
to avoid substantial injury to a party by disclosure of matters protected by a common law
or privacy right not generally inherent in the specific type of civil proceeding sought to be
closed.

[Vol. 15:1



2004] CHOOSE YOUR POISON

up a comparative discussion in Part V of this article regarding the rel-
ative advantages and disadvantages of closure vs. disguise.

Trial closure orders, for the purpose of witness protection, may be
roughly divided into two groups according to the populations shel-
tered by the procedure. The first group consists of those witnesses
threatened by a potential menace "out there" in the body public. This
group is made up of undercover officers,50 anonymous informants, 51

and threatened witnesses.52 Whatever protection has been provided in
these categories has been judge-made rather than statutory.53 The sec-
ond group of witnesses consists of those for whom a public trial may
create shame, embarrassment, or damage to reputation. The incidence
of closure on behalf of this group is far more commonplace, as evi-
denced in the numerous statutes protecting sex crime victims,54 juve-

50 See infra notes 59-86 and accompanying discussion.
51 See infra notes 87-106 and accompanying discussion.
52 See infra notes 107-21 and accompanying discussion.
53 A fruitless search by the author has so far uncovered no statutes providing for closure at

trial under these circumstances. However, California's penal code provides for closure of prelim-
inary hearings in order to protect a witness:

[w]hose life would be subject to a substantial risk in appearing before the general public,
and where no alternative security measures, including, but not limited to, efforts to con-
ceal his or her features or physical description, searches of members of the public attend-
ing the examination, or the temporary exclusion of other actual or potential witnesses,
would be adequate to minimize the perceived threat.

CAL. PENAL CODE § 868.7(a)(2) (West 2003).
54 See, e.g., N.Y. JumcxARY LAw § 4 (McKinney 2003) (providing for discretionary closure

in all proceedings involving, inter alia: seduction, rape, assault with intent to commit rape, or
criminal sexual act); Co. REv. STAT. § 16-5-301 (2003) (providing for discretionary closure in
preliminary hearings in felonious sexual offense cases); ALA. CODE § 12-21-202 (2003) (provid-
ing, inter alia, for discretionary trial closure in "all prosecutions for rape and assault with intent
to ravish"); Miss. CoNsT. ANN. art. III § 26a (ensuring speedy and public trial in criminal prose-
cutions but providing for discretionary trial closure in, inter alia, rape cases); N.C. GEN. STAT.
§ 15-66 (2003) (providing for discretionary trial closure during the testimony of the "prosecutrix"
in prosecutions for attempted and actual rape and other sex offenses); N.D. CENT. CODE § 27-
01-02 (2003) (providing for mandatory public trials admitting all citizens but allowing discretion-
ary closure of trials "of a scandalous or obscene nature"); UTAH CODE ANN. § 78-7-4 (2003)
(providing, inter alia, for closure in actions involving rape or assault with intent to commit rape);
VT. STAT. ANN. tit. 12, § 1901 (2003) (providing for mandatory exclusion of minors and discre-
tionary exclusion of the general public in trials involving matters of a "scandalous or obscene
nature"); Wis. STAT. ANN. § 757.14 (West 2003) (allowing for discretionary exclusion of minors
at trials involving matters of a "scandalous or obscene nature"); id. § 970.03(4)(a) (providing for
closure of preliminary examinations in sexual assault prosecutions, when a complainant estab-
lishes a "compelling" reason for the closure, which can include "the need to protect a complain-
ant from undue embarrassment and emotional trauma").



CIvIL RIGHTs LAW JOURNAL

nile sex crime victims,55 mentally retarded sex crime victims, 56 or
victims generally . prone to "embarrassment or emotional
disturbance. 57

This latter category of closure is not the primary focus of this arti-
cle for two reasons. First, "sexual assault closure" is reasonably well-
established in the law, both by statute and precedent, which means
that courts may not be required to consider as assiduously the alterna-
tives to closure. Second, disguise seems an impractical, somewhat
strange, and perhaps even counterproductive alternative where sexual
assault victims are concerned. That is, disguising the victim/witness
might further compromise the witness's dignity, and do nothing to
lessen the shame, embarrassment, or damage to reputation that the
witness might experience in court.

The following discussion, therefore, centers on "public menace"
closure. Where, however, "sexual assault closure" is useful to the Arti-
cle's Part V discussion of disguise as a protective measure, reference
will be made to it.

III. PROTECTION FROM PUBLIC MENACE

The following discussion examines closure to protect those wit-
nesses who face either an actual, perceived, or generalized threat from
the public by testifying at trial. The second two categories discussed
(anonymous informants and threatened witnesses) may at times natu-

55 See, e.g., MAss. ANN. LAws ch. 278, § 16A (West 2003) (providing for mandatory trial
closure when alleged victim of "rape, incest, carnal abuse, or other crime involving sex" is under
18); LA. REv. STAT. ANN. § 15:469.1 (West 2003) (providing for partial closure during the testi-
mony of an alleged child victim 15 years or younger in rape crimes, or crimes involving "carnal
knowledge of a juvenile"); N.H. REv. STAT. ANN. § 632-A-8 (2003) (providing for in camera
testimony for alleged victims of sexual assault under age 16, "unless good cause is shown by the
defendant," but ensuring that the victim's testimony not be sealed and that the proceeding
remain open during all other testimony).

56 See FLA. STAT. ANN. § 918.16 (West 2004) (providing for mandatory trial closure in any
civil or criminal sex offense case during the testimony of a juvenile witness under the age of 16 or
any witness with mental retardation, and mandatory partial closure at the request of any alleged
victim of a sex offense).

57 Az. R. CRim. P. 9.3(c) provides for discretionary closure "exclud[ing] all spectators
except representatives of the press during the testimony of a witness whenever reasonably neces-
sary to prevent embarrassment or emotional disturbance of the witness." Though the wording of
this statute sounds, at least to this author, overly broad, the comment to Rule 9.3(c) explains:
"Section (c) is included to give the judge or magistrate clear authority to clear the courtroom,
except for representatives of the press, whenever reasonably necessary to protect an emotionally
unstable or immature witness, such as a young rape victim. The defendant's consent is not
required."

[Vol. 15:1
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rally overlap. This is because an anonymous informant, at the time she
testifies against a defendant, may no longer be anonymous to that
defendant and may then receive actual threats from the defendant or
his associates.' For the purposes of this discussion, however, the cate-
gory of "threatened witnesses" generally refers to those witnesses,
such as eyewitnesses or former accomplices, who do not testify after
having purposefully and covertly gathered evidence against a
defendant.

A. Undercover Officers

Courtroom closure to protect the identity of a police undercover
officer is "strictly a New York phenomenon."59 Though New York is
not alone in having a massive crime problem, no other state has well-
established procedural law allowing closure for this purpose.'
Outside New York, only a couple of recorded decisions have reviewed
the propriety of a closure during the testimony of an undercover
officer, only one of which concerned actual trial closure.61 By contrast,
New York's state and federal courts have reviewed many such cases.6"

Closure of criminal trials in New York is exceedingly common-
place, despite the Supreme Court's stern caution that "[c]losed pro-
ceedings, although not absolutely precluded, must be rare and only for
cause shown that outweighs the value of openness."63 One Second
Circuit Court of Appeals Judge noted that closure ordered during the

58 Of course, in rarer cases, the same may be said of undercover police officers.
59 Robin Zeidel, Closing the Courtroom for Undercover Police Witnesses: New York Must

Adopt a Consistent Standard, 4 J.L & POL'Y 659, 663 (1996).
60 See id. Zeidel notes that "[ijn other jurisdictions, where undercover officers face the

same dangers as those in New York, the pattern of closing the courtroom has not developed."
61 A Westlaw search conducted by this author on October 10, 2004, of all federal and state

cases containing the terms "closure" and "undercover police" (within a single paragraph) pro-
duced 185 documents, but only two non-New York cases concerning protection of an undercover
officer through closure. See People v. Seyler, 494 N.E.2d 267, 270 (Ill. App. 1986) (holding that
partial closure not including members of the media ordered only during the testimony of an
undercover narcotics officer did not violate the defendant's right to a public trial and concluding,
"as have the New York courts, that shielding the identity of a police witness, preserving his
future usefulness, and safeguarding his life provides an adequate justification for excluding the
public"). See also State v. Bone-Club, 906 P.2d 325 (Wash. 1995) (holding that a trial court's
failure to balance competing interests before ordering full closure during the testimony of an
undercover police officer at a pretrial suppression hearing violated the defendant's public trial
right).

62 See infra notes 65-67 and accompanying text.
63 Press-Enter. Co. v. Super. Ct. of Cal., 464 U.S. 501, 509 (1984).
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testimony of undercover police officers in "buy-and-bust cases"'64 was
so common as to be the subject of over fifty New York state and fed-
eral appeals cases in one year alone 65 and that "countless more were
[presumably] not appealed. '66 The Judge observed that out of the long
list of state cases he cited, "courtroom closure was upheld in all but
five of [the] cases." 67

New York City's practice of closing trials to protect the identity
of undercover officers has existed since the 1970's.68 After Mayor
Rudy Giuliani ratcheted up New York City's "war on drugs" in the
1990's, the number of undercover officers testifying at trials of narcot-
ics defendants increased greatly, paralleling the large rise in the num-
ber of "buy-and-bust" operations conducted in the city.69

Undercover "buy-and-bust" police officers are integral to the
government's front-line drug operations. Not only do they make
arrests, but frequently they are the only government witnesses called
at trial.7' For this reason, the Second Circuit Court of Appeals has
stated that preserving the effectiveness of undercover officers is "an
extremely substantial [state] interest. '71

64 "Buy-and-bust" cases are those in which an undercover officer makes a drug buy and the
officer, perhaps aided by other officers, arrests the suspect at the point of sale. See Ayala v.
Speckard, 131 F.3d 62, 64 (2nd Cir. 1997) ("The officer, posing as a narcotics user, purchases the
drugs, and the seller is arrested shortly thereafter.").

65 The period referred to was October 20, 1996, to October 8, 1997. Ayala v. Speckard, 131
F3d 62, 80 n.4 (2d Cir. 1997) ("Ayala II") (Parker, J., dissenting).

66 Id. at 80-81 (Parker, J., dissenting).
67 Id. at 81 (Parker, J., dissenting). Judge Parker cited this long list of cases in support of

his dissenting position that trial judges should be required to sua sponte consider alternatives to
trial closure (third Waller prong) even when closure is "limited" or "partial." Id. at 78-79. The
Ayala majority concluded that, "Supreme Court precedents arguably indicate that trial courts
are expected to 'consider lesser alternatives sua sponte' [only] prior to completely closing a pro-
ceeding." Id. at 78 (Parker, J., dissenting) (quoting the majority opinion) (emphasis added). In
reversing its own Ayala II panel ruling, the en banc Second Circuit majority noted, "Until the
decision of the Ayala panel, no case of which we are aware had ever reversed a criminal convic-
tion because the trial judge failed to consider an alternative to courtroom closure (whether com-
plete or partial) that had not been requested by the defendant." Id. at 71. The majority
concluded that there was no "automatic basis" for reversal on this ground and suggested that
reversal was "too high a price to pay to protect [this aspect of the public trial] right." Id.

68 Id. at 82 (Parker, J., dissenting).
69 Id.
70 Id.
71 Id. at 72. New York federal courts have ruled that the Waller "overriding interest"

standard may be "slightly relaxed" to a lesser requirement of a "substantial reason" when clo-
sure is limited to the testimony of just one witness. Johnson v. Artuz, No. 97-CV-0472H, 1999
WL 605704, at *4 (W.D.N.Y. Aug. 2, 1999) (citing Guzman v. Scully, 80 F.3d 772 (2d Cir. 1996);
Woods v. Kuhlmann, 977 F.2d 74, 76 (2d Cir. 1992)).
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When a trial remains open for the testimony of an undercover
officer, members of the public can, of course, observe the appearance
of the officer.'2 After his testimony, the officer may well have to
return to the very same area in which he made his last arrest.73 The
Second Circuit thus concluded that, under the Waller test:

The gravity of the state interest in protecting the secrecy of the
officer's identity from casual observers and the likelihood that this
interest will be prejudiced by the officer's testifying in open court are
both sufficiently substantial to justify the limited closure of the court-
room during the officer's testimony.74

According to the Second Circuit, a court need not find that the
officer faces an actual threat from particular members of the public,75

because the primary interest being protected is the overall effective-
ness of law enforcement, not necessarily the officer's personal safety.76

Indeed, the Second Circuit suggested that an officer's fear of retalia-
tion may not be enough alone to justify closure.77 Though declining to
rule explicitly on the issue, the court noted that, "[an] interest [in per-
sonal safety] could be asserted by any officer presenting significant
evidence against a criminal defendant."7"

By contrast, more than one New York district court as well as
New York's highest state court have ruled that the personal safety of
an undercover officer may constitute an overriding interest.79 How-
ever, even when the subjective fears of the officer are considered by

72 Id.
73 Id.
74 Id.
75 Id.
76 See Ayala v. Speckard, 131 F.3d 62, 72 (2d Cir. 1997) ("Ayala III") ("Since the state

interest in maintaining the secrecy of the undercover officer's identity warranted the limited
closure, we need not consider the respondents' additional point that the closure was also justified
by the risk to the officer's safety.").

77 See Pearson v. James, 105 F3d 828, 830 (2d Cir. 1997).
78 Id. (emphasis added).
79 See People v. Pearson (companion case People v. Martinez), 624 N.E.2d 1027, 1031

(N.Y. 1993) (affirming the trial court's conclusion that "testifying in an open courtroom might
endanger the undercover officer's safety" and was therefore an overriding interest justifying
closure); Johnson v. Artuz, No. 97-CV-0472H, 1999 WL 605704, at *5 (W.D.N.Y. Aug. 2, 1999)
("In some instances, the safety of a witness will certainly be an overriding interest, especially in
cases involving undercover agents, informants, or witnesses whose lives have been threatened."
(quoting Ip v. Henderson, 710 F. Supp. 915, 918 (S.D.N.Y.), affd without opinion, 888 F.2d 1376
(2d Cir. 1989))).

2004]



CIVIL RioHTs LAW JOURNAL

the court, the prosecutor moving for closure may still have to show
that the officer is returning to a localized geographic area where she
already operates, and where her false identity is already established.'
In any event, regardless of whether the officer's personal safety or the
effectiveness of law enforcement is the interest being protected,
shielding the officer's undercover identity remains the essence of that
interest.

Logically then, New York courts considering alternatives to clo-
sure will probably reject procedures that fail to shield the undercover
officer's identity. For example, a defendant's suggestion that "a court
officer [could] be stationed at the door to admit at least those persons
who posed no threat to the officer's safety"81 might not be a viable
alternative. After all, a court officer cannot determine with any cer-
tainty who among strangers might pose a threat, since even the pro-
verbial "little old lady" could be sent by a drug dealer to observe the
officer in court and finger him back in the neighborhood.

By contrast, having the officer testify from behind a screen so
that the jury can see him but not the gallery,' or artfully disguising the

80 See Pearson, 624 N.E.2d at 1031 (holding in Pearson that a sufficient factual showing was
made that the officer would be endangered by returning the very next day to the same Port
Authority area where she had been working for the month prior to the trial, but holding in the
companion case Martinez that a sufficient factual showing was not made that the officer would
be endangered by returning to work .'in the Bronx area'-[consisting ofn more than 41 square
miles and 1.2 million residents." The court noted that if it accepted such a vague showing of
danger to the officer, it would effectively "sanction a rule of per se closure for undercover
officers.").

81 Id. The Second Circuit cast doubt on whether a court, on facts such as those presented
by Pearson, was required to consider alternatives to closure under Waller. The court stated:

While it is surely the better practice, and indeed may be the required practice, for a trial
court explicitly to consider whether closure is broader than necessary, to explore reasona-
ble alternatives to closure, and to make findings adequate to support closure, on the pre-
sent record the court's failure to consider the alternatives defendant now suggests was not
error. Defendant's sole objection and the entire argument before the trial court was con-
centrated on the sufficiency of the People's showing for closure. There had been no
unidentified spectators in the courtroom from the time the trial started, and defendant
made no mention of particular friends or family he wished to have in attendance. Such
measures as stationing a guard at the door, taking names and using a screen might well be
investigated in future cases, but on this record the trial court did not err in failing to
consider them.

Id. at 1031-32 (citations omitted).
Four years later, the Second Circuit held that a trial judge was not required to sua sponte con-
sider alternatives to partial trial closure. Ayala v. Speckard, 131 F.3d 62, 72 (2d Cir. 1997)
("Ayala III"). See supra note 68.

82 Pearson, 624 N.E.2d at 1031 (citing United States v. Lucas, 932 F.2d 1210, 1216-17 (8th
Cir.), cert. denied, 502 U.S. 949 (1991), where such a procedure was utilized).

[Vol. 15:1
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officer so that his true appearance is well concealed, may be very
effective ways to protect the officer without excluding the public. The
Second Circuit has noted, however, that these procedures have "sub-
stantial" disadvantages that could raise objections. 3 For example, a
screen could signal to the jury that the defendant's family or friends
are a danger to the officer and thereby prejudice the jury's opinion of
the defendant." Disguising the officer, on the other hand, could
impede the jury's ability to assess the officer's demeanor and credibil-
ity.' Later in this article, the relative advantages and disadvantages of
these alternative protections will be discussed at greater depth, with
an eye to how innovative uses of disguise might maximize protection
for witnesses while minimizing infringements on defendants' rights.'

B. Anonymous / Confidential Informants

Criminal trial closure to protect confidential informants,' like
closure to protect undercover officers, is overwhelmingly a New York
phenomenon, but not exclusively so. Appellate decisions have been
recorded in other states, for example, in Ohio,8 Indiana, 9 Califor-

83 Ayala, 131 F.3d at 71.
84 Id at 71-72.
85 Id. at 71.
86 See infra notes 154-185.
87 Civil trial closure to protect confidential informants does not, of course, implicate Sixth

Amendment criminal defendants' rights, and has been upheld under a different standard. For
example, in City ofBeflingham v. Chin, 988 P.2d 479 (Wash. Ct. App. 1999), a city drug nuisance
abatement case against a tavern, the Washington Court of Appeals upheld a hearing closure
ordered to protect the identity of an informant based upon the state's "compelling" interest in
protecting the informant and safeguarding ongoing investigations. Id at 486-87.

88 State v. Washington, 755 N.E.2d 422, 425-26 (Ohio Ct. App. 2001) ("[r]egrettably"
reversing conviction "notwithstanding the overwhelming evidence of [the defendant's] guilt"
because record contained no evidence "to establish the substantial probability" that informant's
safety would have been further compromised by public testimony after he had already disclosed
his identity and place of employment on the record).

89 Kendrick v. State, 661 N.E.2d 1242 (Ind. Ct. App. 1996). In Kendrick, the trial court
granted closure during the testimony of an informant who feared for his life if members of the
public were admitted to the courtroom, since certain individuals could first identify him and later
target him for retribution. The appeals court remanded because the trial judge's order was not
accompanied by findings required by the Walter test regarding the interests at issue, the narrow-
ness of the closure, or whether the trial judge had considered alternatives. Id. at 1244. The court
noted that a defendant objecting to trial closure does not have to show specific prejudice to his
rights; that such prejudice is intangible and difficult to prove, and will therefore be presumed.
Id. (citing Waller v. Georgia, 467 U.S. 39, 49 n.9 (1984)).
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nia,9° and Texas.91

The primary interest served by closure during the testimony of a
confidential informant is protection of the informant himself,' though
there may also be an additional interest in maintaining the viability of
ongoing investigations or prosecutions involving that same inform-
ant.93 The party who requests closure to protect the safety of the
informant must accordingly show, under the first prong of the Waller
test, that the informant's safety is "likely to be prejudiced" by an open
trial.9

4

According to the Supreme Court's interpretation of the "likely to
be prejudiced" clause of Waller's first prong, closure requires a show-
ing of "'substantial probability' that the interest in question will be

90 United States v. Leos-Hermosillo, 213 F.3d 644 (9th Cir. 2000) (unpublished disposition)
(upholding district court's closure order in money laundering trial; sufficient findings made
within in camera hearings regarding risks posed to particular informant's life and ongoing inves-
tigations). See People v. Theilen, 74 Cal. Rptr. 2d 899, 903 (Ct. App. 1998) (unpublished deci-
sion) (upholding suppression hearing closure under balancing test set by California Supreme
Court in People v. Hobbs, 873 P.2d 1246 (Cal. 1994), yet noting critically that the Hobbs deci-
sion, id. at 1259, did not reference or follow constitutional standards set by the U.S. Supreme
Court in Waller).

91 United States v. De Los Santos, 810 F.2d 1326, 1331-34 (5th Cir. 1987) (closure, including
exclusion of defendant, during suppression hearing justified to protect safety of informant and
potential arrests of other narcotics dealers). De Los Santos shows that in a confidential inform-
ant case, a court may not only have to adjudicate the propriety of closure but also determine
whether the informant's identity may be withheld from the defendant. In making this determi-
nation, the De Los Santos court reviewed the U.S. Supreme Court's established law on the issue
as follows:

In Roviaro [v. United States, 353 U.S. 53, 59-62 (1957)], the Supreme Court examined the
government's privilege to refrain from disclosing the identity of an informant. The Court
found that the purpose of this privilege is to promote effective law enforcement; citizens
are encouraged by their guaranteed anonymity to communicate information concerning
the commission of crimes to law enforcement officials. However, fairness to the defen-
dant restricts the scope of the privilege. Thus, the privilege is not applicable to any com-
munications if the information will not reveal the informer's identity, if the identity of the
informant is already known, or if the informant or the identity is relevant and helpful to
the defense of the accused. Because of the competing interests, the Court held that there
should be a balancing [of] the public interest in protecting the flow of information against
the individual's right to prepare his defense. Whether a proper balance renders nondis-
closure erroneous must depend on the particular circumstances of each case, taking into
consideration the crime charged, the possible defenses, the possible significance of the
informer's testimony, and other relevant factors.

De Los Santos, 810 F.2d at 1331 (citations omitted).
92 One court has noted, "The dangers of providing law enforcement agencies with informa-

tion ... are well known." People v. C.M., 614 N.Y.S.2d 491, 494 (Sup. Ct. 1994).
93 See supra notes 90-91.
94 Ohio v. Washington, 755 N.E.2d 422, 425 (Ohio Ct. App. 2001); Waller v. Georgia, 467

U.S. 39, 48 (1984).
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prejudiced by public testimony."95 Though "substantial probability"
certainly suggests something more than the "mere possibility" of
prejudice," the Second Circuit Court of Appeals recently suggested
that weighing the proper meaning of modifiers such as "likely" or
"substantial" may be more troublesome than helpful for trial judges.97
Rather, the court recommended a "sensible course" in which the trial
judge would "realize that the more extensive is the closure requested,
the greater must be the gravity of the required interest and the likeli-
hood of risk to that interest"- a sliding scale balancing approach.98

Regardless of the exact standard required for trial closure orders
to protect anonymous informants, orders withstanding appeal may not
only have to provide findings that an actual, particularized threat to
the informant's safety existed,9 but also that closing the courtroom
would make the informant more safe."00 As with undercover police
officers, protecting the safety of an anonymous informant at trial
means protecting the identity of the informant. Therefore, if the iden-
tity of the informant has already been largely compromised, for exam-
ple, if his name and address have been made public, there may be less
justification for closing the trial during his testimony.10 1

Assuming that a particular informant's identity remains undis-
closed, however, alternatives to closure that protect the informant's
identity, such as disguise or barrier screens, present the same advan-
tages and disadvantages as they do in the undercover police context.
As far as disadvantages go, barrier screens may prejudice the jury
against the defendant, and disguise may make it difficult for the jury
to assess the witness's demeanor and credibility."0 2

In the anonymous informant context, however, an additional con-
cern may be more strongly implicated by disguising the witness,
namely the constitutional "preference" for face-to-face Confrontation

95 Washington, 755 N.E.2d at 425 (citing Press-Enter. Co. v. Sup. Court of Cal., 478 U.S. 1,
14 (1986) ("Press-Enterprise II")).

96 Id. (citing Unites States v. Doe, 63 F.3d 121, 130 (2d Cit. 1995)).
97 Ayala v. Speckard, 131 F.3d 62, 70 (2d Cir. 1997) ("Ayala III"). The court made this

observation in the context of an undercover police officer closure case.
98 Id.
9 See, e.g., supra notes 88-91 (providing examples of cases in various jurisdictions where

such findings were deemed crucial in determining the propriety of closure).
100 See supra note 88 (providing an example of reversal on appeal due to the lack of such a

trial court finding).
101 See supra note 88.
1(2 See supra notes 83-85 and accompanying text.
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between witness and accuser. 10 3 Indeed, disguising an anonymous
informant directly implicates one of the traditional purposes cited for
the drafting of the Confrontation Clause-prevention of "trials by
anonymous accusers." 104

Although disguising a police officer also implicates this aspect of
the Confrontation right, the fact that the witness testifies as a police
officer at least provides some clue to his identity. Moreover, whether
the defendant recognizes the particular officer who arrested him, for
example in a "buy and bust," may be less vitally important than the
actuality of the sale, whether there was entrapment, or any number of
other issues. Additionally, the officer may have been disguised in the
field, and therefore the defendant may not recognize the true appear-
ance of the officer anyway.

By contrast, it seems far more crucial to a fair defense that the
defendant be allowed to view an informant in an undisguised state.
Unlike the case of an immediate "buy and bust" arrest, where some
police officer surely took the defendant into custody at the alleged
point of sale, it is possible that an anonymous informant claiming
interactions with the defendant never had any contact with the defen-
dant at all. Moreover, even if the informant did have significant con-
tact with the defendant, the defendant cannot properly defend himself
unless he can make the mental connection with the particular person
who claims to have witnessed the interactions."05 Therefore, it seems
that disguise as an alternative to trial closure may implicate different
constitutional issues depending on exactly whom is being disguised. 1°6

C. Threatened Witnesses

Perhaps not surprisingly, courts across many jurisdictions have
been obliged to confront the constitutionality of courtroom closure to

103 The Supreme Court, in Craig v. Maryland, held that face-to-face confrontation between
accuser and accused was "preferred" but not an absolute right. 497 U.S. 836, 844 (1990).

104 California v. Green, 399 U.S. 149, 179 (1970) (Harlan, J., concurring). See also Coy v.
Iowa, 487 U.S. 1012, 1026 (1988) (Blackmun, J., dissenting) ("the essence of the right protected
is the right to be shown that the accuser is real and the right to probe the accuser... in front of
the trier of fact") (emphasis added).

105 By contrast, he should have no trouble remembering the interactions immediately pre-
ceding his arrest-at the very least he is immediately on notice that they are important to
remember.

106 See infra discussion at note 177 and accompanying and surrounding text (describing
situations where it might be crucial to defendants to view their accusers undisguised in order to
remember the circumstances surrounding the crime they are charged with).
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protect threatened witnesses who are not anonymous informants or
undercover police officers. Studies have shown that witness intimida-
tion is a widespread problem and "more disruptive of the administra-
tion of criminal justice than had generally been assumed."'0 7 As a
result of threats or intimidation, it is not uncommon for a witness to
refuse to testify in open court. This typically forces the court to make
an unhappy choice between coercing the witness through contempt
sanctions or giving in to the witness's request for closure or other pro-
tections, in order to obtain the witness's testimony. °8

Responses from courts across jurisdictions vary greatly, however,
as to whether closure is justified when a witness feels threatened and,
if so, on what particularized grounds. For example, the Indiana
Supreme Court held that the exclusion of all members of the public,
during the testimony of a surprise witness at trial, was justified based
solely on the witness's generalized fear of the defendant's family and
friends and her hesitation when testifying before them. 9 The court
reasoned that the need for limited closure to "assuage the witness's
fears" was "adequately support[ed]" in the record and outweighed
any infringement on the defendant's rights.1"0 By contrast, Penn-
sylvania's highest court held that even an imminent death threat to the
Commonwealth's star witness was not enough to justify closure
ordered only during the testimony of that one witness, and encom-

107 See Commonwealth v. Penn, 562 A.2d 833, 837 (Pa. Super. Ct. 1989) (citing studies
conducted in the early eighties showing that across various jurisdictions "from 8% to 48% of all
complaining witnesses had been subjected to some form of intimidation by the defendant or
someone acting on the defendant's behalf"). The court cited one New York study that showed
that even after reporting intimidation, 22% of victims were again intimidated. Id. See also State
v. Meyer, 576 N.W.2d 260, 273 (Wis. 1998) (citing to national Department of Justice statistics
showing that armed drug dealers threatened witnesses or informants in order to avoid arrest or
prosecution for drug offenses).

108 A number of cases show that when push comes to shove, judges may give in to a suffi-
ciently frightened witness's demands and order closure or other measures to protect the witness.
See, e.g., Butler v. Smith, 416 F.Supp. 1151 (S.D.N.Y. 1976) (holding closure was not unconstitu-
tional when a trial judge, who had earlier ordered the witness to take the witness stand under
pain of contempt, relented and ordered complete closure during the witness's testimony); People
v. Hagan, 248 N.E.2d 588 (N.Y. 1969) (upholding trial closure subsequent to trial judge's initially
expressed inclination to simply swear in the witness and instruct him that he could take his
chances by not testifying); Morales v. Artuz, 281 F.3d 55 (2nd Cir. 2002) (upholding "slight"
disguising of witness when trial judge went back on his initial refusal to allow witness to wear
dark sunglasses during her testimony).

109 Hackett v. State, 360 N.E.2d 1000, 1003-04 (Ind. 1977).
110 Id. at 1004.
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passing the public and the defendant's family but not the media."'
The court reasoned that: "Exclusion of the public would strike at the
essence and meaning of our mandate for an open court, for the public
counterbalances what might otherwise become a tyranny of the
media, and the public and the media together counterbalance the pos-
sible emergence of a corrupt or biased judiciary."1 2

Closure to protect a threatened witness who is not an anonymous
informant or undercover police officer is generally not for the purpose
of protecting the witness's identity. Most often, the person or persons
who pose a danger to a threatened witness already know where the
witness works or lives and are familiar with the witness's appearance.
For example, when a frightened witness testifies against someone
from his neighborhood, the defendant's family and friends may
already know him quite well, and naturally the same is true when a co-
defendant testifies against his former accomplices. 113

The most common rationale for closure to protect a threatened
witness is that some element in the public has taken specific hostile
action against the witness, rendering that witness incapable or unwill-
ing to testify properly. Such particularized threats may, of course,
occur prior to trial, in the halls of the courthouse, or even during the
testimony of the witness. In regard to this last possibility, it seems
highly unlikely, though hardly unheard of,'14 that a menacing member
of the gallery will attempt to attack the witness in the courtroom as he
testifies. The witness may nonetheless be intimidated by the menacing
or intimidating person's presence, particularly if the person grins or
grimaces at the witness;'15 makes a threatening remark in earshot of

111 Commonwealth v. Contakos, 453 A.2d 578, 579 (Pa. 1982).
112 Id. at 580.
113 The facts of People v. Simpson, 544 N.Y.S.2d 381 (App. Div. 1989), provide a typical

hybrid encompassing both of these scenarios. In Simpson, a witness who had earlier participated
in a robbery against a co-defendant's drug operation, testified that he had been threatened prior
to trial by members of the codefendant's family. Trial closure was deemed proper under these
circumstances.

114 Anyone who watches the evening news has probably seen videotape of defendants
attempting to get at witnesses. One such incident was recorded by a Colorado trial court:

[The defendant] dropped to the floor, crawled as quickly as he could underneath the
defense table, was attacking [the witness] physically, [and] had to be restrained by three
sheriffs. He fought the three sheriffs most vociferously, yelled obscenities at [the witness]
and referred to her, among other things, as a liar, and made several obscene references to
her ....

People v. Davis, 851 P.2d 239, 243 (Colo. Ct. App. 1993) (quoting trial record, uncited).
115 See Thomas J. Fleming, Annotation, Exclusion of Public from State Criminal Trial in

Order to Avoid Intimidation of Witness, 55 A.L.R. 4th 1196 § 5a (1987) (citing Bruno v. Herold,
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the witness;116 or observes the witness so closely as to harass him.117

Naturally, when a witness is threatened in the halls of the courthouse
or while testifying, the menacing element has already seen the witness,
and the use of closure or disguise to protect the appearance of the
witness is likely moot. This may or may not be the case where threats
against the witness have occurred prior to trial.

In a typical case, where an eyewitness has received specific
threats from members of the public and is probably already recog-
nized by the alleged perpetrator and his friends or family, the issue of
whether closure serves to protect the witness's identity may not be
addressed by the court at all. For example, when an eyewitness
received specific threats in the form of menacing phone calls and a
dead bird left in a plastic bag on her patio, the Supreme Court of
Nevada, applying a modified Waller test, upheld the removal of four
members of the gallery during the witness's testimony, without refer-
ence to protecting the witness's identity.n The Nevada court relied on
a Second Circuit holding that "'protection of a witness who claim[ed]
to be frightened as a result of perceived threats"' constituted a "'sub-
stantial reason"' for partial closure. 19

In those rarer cases, however, where the court takes measures to
protect a testifying witness even though that witness has received no
specific threats from the defendant or the defendant's supporters,
rationales which emphasize the terrifying nature of the crime, the
frightening qualities of the defendant, the vulnerable qualities of the
witness, and/or the safety benefits to be gained from concealing the
witness's appearance, come to the fore. Because these rationales are

408 F.2d 125, 127 (2d Cir. 1969) (witness became "speechless" when a gang of thirty to forty
spectators in the courtroom leaned forward and grinned and grimaced at him during his swear-
ing in; trial judge's order clearing the public from courtroom upheld)).

116 Id. (citing State v. Raymond, 447 So.2d 51 (La. Ct. App. 1984) (courtroom exclusion of
family members upheld during hearing where wife testified against husband, and son was heard
to make threatening remark, "That's all right, you gonna get it.")).

117 Id. (citing People v. Hargrove, 400 N.Y.S.2d 184 (App. Div. 1977) (ejection from court
of two spectators closely observing the witness such that witness became uncomfortable held to
be infringement on defendants' right to public trial because such actions, without more threaten-
ing behavior, were harmless and insufficient to justify exclusion)).

118 Feazell v. State, 906 P.2d 727, 728 (Nev. 1995). See also People v. Rufus, 432 N.E.2d
1089, 1093-94 (Ill. Ct. App. 1982) (upholding trial closure during the testimony of a threatened
witness without reference to protection of identity, upon trial findings that the witness had had
shots fired at his house and had been verbally threatened by telephone with the words, "Did you
get the message?").

119 Feazell, 906 P.2d at 729 (quoting Woods v. Kuhlmann, 977 F.2d 74,76-77 (2d Cir. 1992)).
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inherently more subjective, amorphous, and generalized, compared to
particularized findings of threats, trial courts may be wary of infring-
ing upon the well-defined and highly protected public trial right on the
basis of such rationales alone.

Nonetheless, the Second Circuit Court of Appeals, in Morales v.
Artuz,120 recently upheld a witness's use of sunglasses to "slightly" dis-
guise herself during her testimony, based precisely on these rationales
alone, and in the complete absence of any particularized findings of
threats from the defendant or his friends.12 1 The Morales decision thus
suggests that witness disguise could be a viable trial court protection
for those witnesses who fear being identified but can supply no evi-
dence of a particularized threat justifying closure under Waller's
"overriding interest" standard.

IV. WITNESS PROTECTION BY DISGUISE

The constitutionality of disguising a witness testifying against a
criminal defendant has never been addressed by the United States
Supreme Court. Surprisingly, the Court has never issued an opinion
on the propriety of any form of witness disguise."2 By contrast, the
Court has addressed the use of witness-protection procedures such as
barrier screens and out-of-court testimony by electronic means." In

120 281 F.3d 55 (2d Cir. 2002).
121 In Morales, an eyewitness to a street shooting was called to testify at the defendant's

murder trial. Id. at 57. The eyewitness was very afraid of the defendant, and refused to testify
without dark sunglasses that concealed her eyes. Id. The trial judge initially ruled against
allowing the witness to testify wearing the sunglasses but when the witness proved intransigent,
he relented and allowed her to wear them. Id. The defendant, who had apparently never
threatened the witness in any way, vigorously opposed the use of the sunglasses and offered to
have the courtroom closed. Morales v. Artuz, No. 98CIV.6558(JGK), 2000 WL 1693563, at *4
n.5 (S.D.N.Y. Nov. 13, 2000). The court, however, noted that "this would not have alleviated the
witness's fear of the defendant, who would still be present." Id. The trial judge deemed the
presence of the defendant, who had a prior record, and his friends in the courtroom, sufficiently
frightening to justify the use of disguise, a finding that was upheld on appeal. Morales, 281 F.3d
at 57. No showing was apparently necessary that the defendant had harmed witnesses before,
that his friends attending in the courtroom had in any way threatened the witness, nor that the
defendant was a member of organized crime. For an analysis of the Morales case, see Aron
Goldschneider, Note, Morales v. Artuz" Concealment and Confrontation-Shades of Coy?, 13
TEMP. POL. & Crv. RTS. L. REv. 293 (2004).

122 In Morales, the Second Circuit Court of Appeals noted that "the [Supreme] Court has
not considered any case involving a disguise that obscures the normal opportunity to observe all
aspects of a witness's demeanor." 281 F.3d at 59.

123 See infra notes 128-40 and accompanying text (discussing the Court's face-to-face Con-
frontation holdings).
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these cases, the Court analyzed the extent to which such procedures
infringe upon the right to Confrontation under the Sixth
Amendment.124

The Confrontation Clause of the Sixth Amendment provides
that, "In all criminal prosecutions, the accused shall enjoy the right...
to be confronted with the witnesses against him."'" Whether the
Framers intended the Clause to grant a defendant the absolute and
unadulterated right to meet his accuser face to face remains a subject
for debate." Beginning in the mid to late 1980's, however, numerous
state legislatures enacted statutes providing procedures by which
alleged child sex abuse victims could testify at trial without directly
confronting their accusers. 12 Eventually, two cases concerning the
constitutionality of these procedures made their way to the Supreme
Court.

In the first case, Coy v. Iowa,1" the Supreme Court ruled uncon-
stitutional an Iowa court's procedure that placed a screen between an
accused child sex abuser and his alleged victims so that the defendant
could only "dimly" perceive the children. 29 The Court concluded that
the barrier infringed on the defendant's constitutional "right to meet
face to face all those who appear and give evidence at trial"'30 because
it ". . . enabled the [accusers] to avoid viewing [the defendant] as they
gave their testimony ... 131 Justice O'Connor's concurrence, how-
ever, stressed that the right to a face-to-face meeting was not absolute
and held out the possibility that in a future case, a procedural safe-
guard could pass constitutional muster if it "called for something
other than face-to-face confrontation," but was "necessary to further
an important public policy."t3 2

174 See infra notes 128-40 and accompanying text.
125 U.S. CoNsT. amend. VI. The Confrontation Clause is applied to the states through the

Fourteenth Amendment. Pointer v. Texas, 380 U.S. 400, 403 (1965).
126 See Goldschneider, supra note 121, at 294 n.17, 304 n.110, for a more complete discus-

sion of this issue.
127 See Maryland v. Craig, 497 U.S. 836, 853-54 nn.2-4 (1990) (listing thirty-seven states

permitting videotaped testimony in child sex abuse cases, twenty-four states permitting testi-
mony by one-way closed circuit TV in child abuse cases, and eight states authorizing testimony
by way of a two-way video system).

128 487 U.S. 1012 (1988).
129 Id. at 1015, 1022.
130 Id. at 1021 (quoting California v. Green, 399 U.S. 149, 175 (1970) (Harlan, J., concur-

ring) (emphasis added)).
131 Id. at 1020.
132 Id. at 1025 (O'Connor, J., concurring).
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That case came along shortly in Maryland v. Craig,133 in which the
Court upheld a Maryland statute allowing child witnesses, allegedly
abused by adult offenders, to testify from outside the courtroom by
one-way closed circuit TV.134 In Craig, the Court adopted Justice
O'Connor's position that exceptions to face-to-face confrontation
were allowable when a trial court made findings that the procedure
was "necessary to further an important public policy" and that the
reliability of the testimony could be "otherwise assured. ' 135 According
to the Craig Court, the Maryland statute furthered an important pub-
lic policy by protecting child abuse victims from the additional emo-
tional trauma that testifying in court would add to their already
considerable injuries. 13 6 The Court further held that, while the proce-
dure compromised face-to-face confrontation, other aspects of the
Confrontation Right, including cross-examination and "observation of
demeanor by the trier of fact,"' 37 were sufficient to "serve the pur-
poses of the Confrontation Clause by ensuring that evidence admitted
against an accused is reliable and subject to the rigorous adversarial
testing that is the norm of Anglo-American criminal proceedings.' 138

The Supreme Court's Craig decision opened the door to
increased use of out-of-court testimony not only in child sex abuse
cases, but in other kinds of cases as well.1 39 Not surprisingly, however,
the Court's opinion was confined to its facts and did not signal what
other circumstances beyond those facts might support "case-specific
findings of necessity," or show "important public polic[ies]," in the
future."4 Similarly, the Court's opinion did not discuss other potential

133 497 U.S. 836 (1990).
134 Id. at 860.
135 Id. at 850. Elsewhere in the opinion, the Craig majority held that face-to-face confron-

tation could be abridged only where there was a "case-specific finding of necessity." Id. at 858
(quoting Coy, 487 U.S. at 1025 (O'Connor, J., concurring)).

1-3 Id. at 852-55.
137 The Court also mentioned "physical presence" and "oath." Id. at 846.
138 Id.
139 Recent decisions on the circuit court level, none of which has been reviewed by the

Supreme Court, include: Harrell v. Butterworth, 251 F.3d 926, 931 (11th Cir. 2001) (no violation
of confrontation rights when foreign nationals unwilling to travel to U.S. testified via two-way
satellite); United States v. Gigante, 166 F.3d 75, 81-82 (2d Cir. 1999) (right to confrontation not
denied by allowing terminally ill witness in federal witness protection program to testify from
remote location over two-way closed circuit television); United States v. Weekley, 130 F.3d 747,
752-54 (6th Cir. 1997) (Confrontation Clause not violated by permitting 12-year-old kidnapping
victim to testify by two-way closed circuit television).

140 Craig, 497 U.S. at 850, 858.
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procedures that might infringe on confrontation, such as witness
disguise.

So far, the only federal circuit court to review criminal witness
disguise is the Second Circuit Court of Appeals, which recently held in
Morales v. Artuz that the Supreme Court's Craig and Coy jurispru-
dence did not apply to a trial court's decision to allow a murder eye-
witness to testify behind dark eye-concealing sunglasses.141 The
Second Circuit concluded that under 28 U.S.C. § 2254(d), the federal
habeas corpus statute as amended by the Antiterrorism and Effective
Death Penalty Act,4  neither Craig nor Coy provided "clearly estab-
lished law" on the constitutionality of "partial" witness disguise.143

Therefore, the Second Circuit, as a federal court, was not constrained
under the habeas statute to apply Craig's "important public policy"
proviso to the Morales state court case, regardless of whether the
defendant's Confrontation rights were implicated.1"

The Second Circuit noted in the alternative, however, that "even
if the law of the Confrontation Clause, as established by the Supreme
Court, is... a generalized right to face-to-face confrontation, the state
courts did not make an unreasonable application of such law. 145

Though the court's ruling was limited to the sunglasses disguise, it did
not suggest, even in dicta, how completely a witness could be dis-
guised before the alterations might become "unreasonable."' 4 Nota-
bly, the court did not mention that at the defendant's previous trial,
which ended with a hung jury, the same witness was permitted by a

141 Morales v. Artuz, 281 F.3d 55, 59, 62 (2d Cir. 2002). The Second Circuit consequently
held that such a partial disguise was not "contrary to constitutional law established by the
Supreme Court," and that petitioner's Sixth Amendment right to "be confronted" by his accuser
had not been violated.

142 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214, 1219 (1996). Under the amendment, a federal court may not issue a writ of habeas corpus
challenging a state court decision determined on the merits, unless "the adjudication of the claim
was (1) 'contrary to, or involved an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States;' or (2) 'resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence presented in the
State court proceeding."' Morales v. Artuz, No. 98CIV.6558(JGK), 2000 WL 1693563, at *3
(S.D.N.Y. Nov. 13, 2000) (quoting 28 U.S.C. § 2254(d)).

143 Morales, 281 F.3d at 59, 62.
144 Id.
145 Id. at 62.
146 See generally id.
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different judge to testify wearing much larger sunglasses and a
kerchief covering the lower part of her face.147

The Second Circuit's Morales decision is significant because it
paves the way for a wider use of witness disguise in future state trials.
The court's conclusion, that established Supreme Court Confrontation
law did not apply to the concealment of a witness's eyes,1 logically
could apply to any kind of disguise, no matter how complete or trans-
forming of a witness's appearance. After all, the Supreme Court has
never provided any "clearly established" law on bald caps, fake mous-
taches, kerchiefs, or spirit gum either!

Taken to its logical conclusion, the Second Circuit's reasoning
suggests that there are currently no applicable federal constitutional
constraints on the use of witness disguise procedures by state trial
courts or prosecutors, and that courts may permit or even implement
such procedures as they see fit. 49 Though courts might at first be
reluctant to venture into uncharted legal territory, authority support-
ing the use of disguise procedures could build over time,15 and yet
provide no standard comparable to Waller to limit how the procedures
could be used.

During this interim period in the evolution of the law, a prosecu-
tor who could not convince a fearful state witness to testify in open
court, but who knew that trial closure would not be upheld under her
state's public trial law, might be able to convince the court that dis-
guise was the best alternative. The trial judge might decide that main-
taining a crucial witness's testimony outweighs any infringement on
the defendant's rights and, in the absence of any law to the contrary,
allow the procedure.

147 Morales, 2000 WL 1693563, at *1 n.2. The witness also sought to wear a hood but the
court did not allow it. Id.

148 Morales, 281 F.3d at 60-61.
149 Unless perhaps a defendant could successfully bring a generalized due process claim.
150 At least one state's highest court has already cited Morales for the proposition that a

"witness's wearing dark sunglasses while testifying [does] not violate [the] right of confrontation
under [the] Sixth Amendment to United States Constitution," and that "wearing dark glasses
does not prevent exposure of a witness's face." Commonwealth v. Lynch, 789 N.E.2d 1052, 1060
(Mass. 2003). In Lynch, though the court concluded that the appellant-defendant failed to sub-
stantiate his claim that a witness who testified against him at trial actually wore dark eye-con-
cealing glasses, it held in the alternative that "if [the witness] had worn dark glasses of some
type, there is no basis on which to conclude that it created a substantial likelihood of a miscar-
riage of justice." Id.

[Vol. 15:1
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Unlike a violation of the public trial right, the Supreme Court's
holdings indicate that violations of the Confrontation Clause do not
constitute structural defects at trial.'5 ' Therefore, even if an appellate
court concluded in any given case that a witness disguise procedure
violated a defendant's Confrontation rights, a harmless error analysis
would still be forthcoming, and the conviction might stand.52 By con-
trast, if that same appellate court were to reverse a trial court's closure
order, that reversal would be premised on structural error and would
automatically necessitate a new trial, at significant state expense, and
with the possibility that a guilty perpetrator would go free. 53

For these reasons alone, it is possible that disguise, now largely
untested as a procedure, might over time become a viable alternative
to trial closure in appropriate cases. The future of witness disguise,
however, will likely depend on whether it can be a useful tool for
prosecutors. If the criminal justice system functions fairly and effi-
ciently, then disguise will be a viable prosecutorial alternative to clo-
sure if it provides comparable witness protection advantages at lower
constitutional costs (lesser infringements on defendants' rights). The
following discussion presents a first attempt at analyzing the costs and
benefits of the approaches.

V. COURTROOM CLosURE v. WrrINEss DISGUISE-A
COMPARATIVE ANALYSIS

If a fearful eyewitness (as yet unfamiliar to the defendant and his
friends) were free to choose between disguising her appearance dur-

151 See McIntyre v. Williams, 216 F.3d 1254, 1258 (11th Cir. 2000) (listing "restriction on a
defendant's right to cross- examine a witness for bias in violation of the Sixth Amendment Con-
frontation Clause," and "admission of the out-of-court statement of a nontestifying codefendant
in violation of the Sixth Amendment Confrontation Clause" as being trial errors rather than
structural errors) (citing Arizona v. Fulminante, 499 U.S. 279, 307 (1991). The Eleventh Circuit
explained that "constitutional violations classified as trial errors are subject to harmless error
analysis and those classified as structural defects require automatic reversal." Id. (citing Brecht
v. Abrahamson, 507 U.S. 619, 629 (1993)). The court's list of structural errors included: "the
total deprivation of right to counsel at trial, a judge who is not impartial, the unlawful exclusion
of members of defendant's race from a grand jury, the right to self-representation at trial, and
the right to public trial." Id. (citing Fulminante, 499 U.S. at 309-10).

152 See Coy v. Iowa, 487 U.S. 1012, 1021 (1988) (remanding to the Iowa Supreme Court to
make a harmless error determination while stating, "We have recognized that other types of
violations of the Confrontation Clause are subject to [a] harmless error analysis, and see no
reason why denial of face-to-face confrontation should not be treated the same.").

153 See supra notes 32-34 and accompanying text (discussing how trial closure errors consti-
tute structural errors).
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ing her testimony and closing the courtroom to the public during her
testimony, it is likely that she would base her choice on the object of
her fear. Common sense suggests that if she most feared a menace in
the public, trial closure would be her choice, but if she most feared the
defendant himself, disguise might be more comforting. Naturally, in
some cases the fearful witness might equally dread the defendant and
his supporters; or in other cases be unable to articulate the source of
her fear.

Accordingly, the primary focus of the following comparison is not
on the relative usefulness of the two procedures, which can vary
greatly depending on the circumstances of a given case and are not
necessarily mutually exclusive options, but on the extent to which the
procedures, in their pure form, are likely to infringe on defendants'
rights. "Pure form" for the purposes of this Article means: trial clo-
sure that excludes all persons other than parties during the testimony
of protected witnesses; and a disguise that completely transforms a
protected witness's appearance so that he may not be recognized.

The analysis is organized around various aspects of trial interac-
tion that courts have deemed most central to safeguarding a defen-
dant's rights. These aspects are culled from both public trial law and
confrontation law and include: effective cross-examination, potential
prejudice to the jury's opinion of the defendant, jury observation of
witness credibility and demeanor, confrontation between accuser and
accused, and the public's role in insuring reliability.

A. Effective Cross-Examination

It is an oft-repeated maxim that cross-examination "is the great-
est engine for the discovery of truth known to our legal system." '154

Moreover, the Supreme Court has concluded that, although not an
absolute right,155 "rigorous adversarial testing" is an integral part of

154 Commonwealth v. Allison, 703 A.2d 16, 23 (Pa. 1997) (Cappy, J., dissenting) (para-
phrasing John Wigmore, author of treatise on evidence and a founding editor of the Harvard
Law Review).

155 "'Of course, the right to confront and to cross-examine is not absolute and may, in
appropriate cases, bow to accommodate other legitimate interests in the criminal trial process."
Craig v. Maryland, 497 U.S. 836, 849 (1990) (quoting Chambers v. Mississippi, 410 U.S. 284, 295
(1973)).

[Vol. 15:1
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"effective confrontation" under the Sixth Amendment to the United
States Constitution.156

Courts have not yet spoken on how protecting a witness's identity
through the use of disguise or courtroom closure impairs effective
cross-examination. The following analysis, however, suggests that both
procedures have an impact in significant but very different ways on a
defendant's capacity to effectively confront and test the witness.

1. Witness Disguise and Cross-Examination
Numerous trial lawyers have noted the importance of controlling

the witness in effective cross-examination,157 and how reading a wit-
ness's facial expressions and body language is an essential part of this
skill.158 An experienced attorney, particularly by maintaining eye con-
tact with the witness, can not only command respect and maintain
control, but can also prod, cajole, and pry information from the wit-
ness that may benefit the accused's defense. A practiced attorney can
sense when a witness is being hesitant, evasive, or unforthcoming
through observing the witness's physical cues 159 or what gamblers call
"tells. ' 160 To the extent that disguise serves as a barrier to the cross-
examiner's ability to assess these signals, it disadvantages effective
cross-examination.

156 See id. at 857 (concluding that "the Confrontation Clause does not prohibit use of a
procedure that, despite the absence of face-to-face confrontation, ensures the reliability of the
evidence by subjecting it to rigorous adversarial testing and thereby preserves the essence of
effective confrontation." (emphasis added)).

157 One trial lawyer offering tips on cross-examination notes, "Experienced trial lawyers
stress the importance to effective cross-examination of maintaining control of the witness and
the subjects of questioning." Joseph B. McDonnell, Cross-Examination: The Trial Lawyer's
Search Engine, 90 ILu BJ. 657, 658 (2002).

158 One commentator has noted, "Successful impeachment... relies on the ability of coun-
sel to maintain rapport with the witness and to adjust the questioning based on physical cues.
This requires the use of eye contact and a close study of the witness's demeanor." Vincent
Creta, Comment, The Search For Justice in the Former Yugoslavia and Beyond, 20 Hous. J. Ir'L
L. 381, 398 (1998).

159 One experienced trial attorney advises, "During an examination, never take your eyes
off the witness. Your eyes will see things that others in the courtroom will not-a sense of
doubt, hesitancy, lack of confidence, or a lie. Let the witness know that your eyes will rarely
leave him; never give him an opportunity to relax or time to conceal." Jack B. Swerling, "I Can't
Believe I Asked That Question": A Look at Cross-Examination Techniques, 50 S.C. L. REv. 753,
771 (1999).

160 See, e.g., MIKE CARO, MIKE CARO's BooK OF TEU.S (Carol Publishing Group 1994 ed.)
(offering illustrated tips on over one hundred "tells," Le., signals or indicators unwittingly com-
municated by poker players that allow their opponents to make informed guesses about the
quality of the cards they hold).
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If the court's proper purpose in employing the use of witness dis-
guise is to protect the identity of the witness with minimum infringe-
ment on the defendant's rights, then it is essential that witness disguise
be artful rather than crude. For example, changes to a person's eye-
brows can substantially alter that person's appearance without signifi-
cant loss of facial expression. Wigs, bald caps, and moustaches, artfully
applied, can also radically change a person's appearance without
reducing emotiveness. By contrast, disguising a witness's eyes with
sunglasses, or applying heavy latex molds to a witness's face might
conceal the witness's emotions and deaden the witness's range of
expression. Additionally, these types of disguises could act as a barrier
behind which the witness might hide-or worse yet, aggressively look
out at the cross examiner without being looked upon in return.

Unfortunately, there is another aspect to cross-examination that
even artful disguise disadvantages: the cross examiner's capacity to get
a sense of the person he is examining. Most of us have had the experi-
ence of playing "dress-up," stepping out onto stage in costume, or
trick-or-treating on Halloween, and in the process becoming "some-
one else." No doubt disguise presents an opportunity for us to leave
our ordinary personalities behind. To the extent that disguises, artful
or crude, make the witness "someone else" or even embolden the per-
son to play a desired "part," they may place the cross examiner at a
disadvantage in "telling the story" of the witness's true nature, for
example, as a narcissist, schlub, deviant, or crank.1 61

Finally, on a practical level, there are evidentiary concerns as
well. For example, if the disguised witness is fat, but the person behind
the disguise is fit, can the defense attorney gain advantage by ques-
tioning the witness's ability to run fast? If the disguised eyewitness
wears glasses but the true person behind the glasses sees with 20/20
vision, can the defense attorney suggest that the eyewitness could not
properly see the defendant? And if this line of questioning is deemed
improper by the judge, does this not present the potential that the
defense attorney will appear incompetent before the jury?

161 But see Wendy Doniger, Masquerading as One's Sel. A Revealing Study of Self-Imper-
sonation in Literature, Commentary, The Religion and Culture Web Forum, April 2003, Univer-
sity of Chicago Martin Marty Center, web site, at: http://marty-center.uchichago.edu/webforum/
042003/commentary.shtml (providing a thoughtful and penetrating review of passages in litera-
ture, as well as philosophical and psychological texts, and suggesting that masks and disguises
may actually liberate and reveal an individual's authentic personality, whereas a person's natural
face can evolve into a kind of mask that skillfully hides the true self).
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2. Courtroom Closure and Cross-Examination

On first thought, it might seem that courtroom closure does not
significantly impact cross-examination. After all, unlike disguise,
which stands between the cross examiner and the witness and perhaps
acts as a barrier, public spectators at trial are located behind the cross
examiner. Yet this simple observation reveals a metaphoric truth-a
skillful cross examiner may benefit from having the public "behind
him."

One practitioner offering advice to young attorneys has sug-
gested, "As you are preparing to cross-examine, think about what you
are going to convey to the jury. Not just the words but also the feel-
ings and the atmosphere in the courtroom."'62 No doubt, skillful attor-
neys try to remain attuned to the mood of both the jury and the public
attending a trial, since public attendees may provide clues as to what
the jury is thinking.

Unlike jury members, who tend to be preoccupied with the grav-
ity of their task, and may feel it is improper to express emotion, public
attendees more closely resemble audience members at a play. Like the
audience at a play, public attendees at a trial more freely express reac-
tions to the proceedings, at least to the extent that the judge allows
them to do so, for example laughing when something is funny. There-
fore the public may be a very useful barometer of how a line of ques-
tioning is "playing" with those listening.

In addition to gauging his performance by the public's reactions,
an attorney may also use the public's reactions to shame a witness or
force the witness to modify his answers to conform to acceptable
social norms. Of course, the difficult or flippant witness may also play
to the audience and perhaps even succeed in embarrassing the cross
examiner, particularly if the examiner is inexperienced. Yet the pres-
ence of the public generally favors the cross examiner in this "battle"
since it remains the witness's thoughts, opinions, and beliefs that are
being held up to scrutiny and a good cross examiner will not hesitate
to remind the witness of this fact. The cross examiner can thus use the
threat of social opprobrium as a tool of great leverage against the wit-
ness, thereby better fulfilling one of his main functions as a zealous

162 Charles T. Hvass, Jr., The New Commandments of Cross-Examination, 28 LrriG. 26, 28
(Summer 2002). Surely the "atmosphere in the courtroom" is significantly affected when the
public is removed from the proceedings, since closed proceedings by their very nature have the
atmosphere of the State about them.
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advocate for the defendant-the rigorous testing and/or discrediting
of the prosecution's witnesses.

B. Potential Prejudice to the Jury's Opinion of the Defendant

Any time that a jury perceives that something procedurally unu-
sual is transpiring at trial, their natural curiosity is awakened and they
cannot help but wonder why the procedure is being implemented. 63

Side bar discussions out of earshot, private in camera meetings, and
exclusion of the public or the jury from the courtroom, all have the
potential to create speculation amongst the jury as to the purpose
behind the procedure. Though perhaps interviews with jurors follow-
ing their trial experiences can reveal much of what the jury was think-
ing during a trial, it is probably the rare juror who will be frank
enough to admit to having formed prejudices about the defendant due
to unusual trial procedures. No doubt, it is still more difficult to pre-
dict the potential prejudicial effect procedures may have before they
are implemented.

Courts faced with the potential for prejudice to a defendant
caused by unusual trial procedures have a difficult choice to make
regarding whether to instruct the jury and how. On the one hand the
court may succeed through instructions in convincing the jury that it is
not because the defendant is an evil or dangerous person that the pro-
cedures are being implemented, thereby heading off the potential for
prejudice. On the other hand, instructions may simply call increased
attention to the procedure and not be believed by the jury anyway.
Worst of all, the jury may take the message as "code" for what the
judge cannot say but really means-that the defendant or his friends
in the courtroom are very bad people indeed.

1. Trial Closure and Prejudice to the Defendant
It is very difficult to assess how courtroom closure during the tes-

timony of a witness may affect the jury's opinion of the defendant, but

163 See, e.g., Moore v. State, 393 N.E.2d 175, 177 (Ind. 1977) (holding that unusual proce-
dure of administering oath to alleged sexual assault victim sitting down so as to conceal her
pregnancy (which subject was off limits to questioning because of Indiana's rape shield law) did
not prejudice defendant by calling more attention to the pregnancy as defendant claimed, and
holding in the alternative that defendant had offered no better solution for concealing the preg-
nancy). See also 1A FED. JURY PRAC. & INsTRUC. § 12.16 (5th ed.) (discussing how it is the best
practice to acknowledge to jurors that a co-defendant is no longer in the courtroom and no
longer a part of a trial and that to do otherwise would only raise the jury's curiosity).
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there certainly is the potential that the jury will form a negative infer-
ence as a result of the procedure. In the case of closure during the
testimony of an undercover police officer, it is possible that an instruc-
tion from the judge to the jury, that the court is being closed because
the officer's anonymity must be preserved, would lessen the prejudice
to the defendant since such an explanation, resting as it does on truth,
sounds plausible. Yet, of course, the jury is still capable of making the
further inference that it is the defendant or his friends who constitute
a threat to the officer.

When the court is cleared during the testimony of an anonymous
informant, explanations to the jury may prove more nettlesome. The
alternative explanation, that the court is being cleared because of the
anonymous informant's continuing involvement in ongoing investiga-
tions, might not only be less believable to a jury but also raise defense
objections that such an instruction bolsters the credibility of the
informant.

Courtroom closure during the testimony of fearful or threatened
witnesses likely leads to an unavoidable signal to the jury that the
defendant has friends who present a danger to the witness. Probably
no instruction the judge could give provides a believable alternative
explanation for why the court is being cleared during the testimony of
the State's star eyewitness to a murder, for example.

Finally, closure during the testimony of an alleged sex victim also
spells potential prejudice to the defendant. Though an instruction to
the jury that the court is being cleared to protect the alleged victim's
privacy and that no inference should be drawn about the defendant's
guilt or innocence may have some effectiveness, it cannot entirely dis-
pel the notion that the alleged victim's privacy is in need of protection
precisely because her testimony is true-she was violated as she says
she was, and by the defendant.

2. Witness Disguise and Prejudice to the Defendant

The question of whether witness disguise prejudices the jury's
opinion of the defendant largely revolves around the issue of whether
the jury recognizes that the witness is disguised. Naturally, if the dis-
guise is artful enough not to be noticed by the jury, no prejudice will
result. By contrast, if the disguise is crude and obviously being
employed for the purposes of concealment (for example, the use of a
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kerchief covering the mouth or dark sunglasses covering the eyes),
some degree of prejudice to the defendant will almost certainly result.

Potential differences in effectiveness aside, artful disguise is obvi-
ously much to be preferred over crude attempts to conceal a witness's
features from observation. Though creating an artful disguise requires
more skill, time, and expense on the part of the court or the State, it
may also save the system resources in the long run through reduced
litigation. More importantly, it is probably fairer to the defendant.

C. Jury Observation of Witness Credibility and Demeanor
In regard to jury observation of witness testimony, witness dis-

guise is of far greater import than courtroom closure. This is not to say
that courtroom closure does not affect the jury's observation of the
witness-for one thing, it deprives the jury of the opportunity to
observe the witness's behavior before the public-but such effects are
peripheral in comparison with how disguise may impede the jury's
ability to assess the qualities of the witness before them.

Inartfully disguising a witness-that is, disguising a witness in a
manner that allows the jury to recognize that the witness has been
disguised- may not only interfere with the jury's ability to read the
expressions, emotions, and comportment of the witness 64 but also
may affect the ideas the jury forms about the witness's character. It is
self-evident that a person requiring the protection of disguise in order
to testify does not present the same profile in the jury's eyes as one
who testifies unaided by disguise.

It is not hard to imagine that an obviously disguised person could
provoke either positive or negative responses in a jury. A prosecutor
might worry, for example, that the jury would give less weight to a
disguised witness's testimony, experience estrangement toward the
witness, or even doubt the witness's veracity simply because he is dis-
guised. On the other hand, a defense attorney might be concerned
that a disguised and visibly fearful witness could garner the jury's
sympathies. 165

164 See Goldschneider, supra note 121, at 318-23 for a full discussion of how obscuring the
jury's view of a witness's eyes interferes with the jury's ability to assess that witness's demeanor
and deprives the jury of a potentially vast resource of information that cannot be had without
access to the witness's eyes.

165 See United States v. Pungitore, 910 F.2d 1084, 1128 (3d Cir. 1990) (finding no error
where a prosecutor asked the jury to consider a witness's disguise because "her fear of the appel-
lants [defendants] could be readily inferred from her attire at trial").
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Artful disguise, though far less likely to cause prejudice as a
crude disguise, presents different concerns. If jury members do not
recognize that a witness is disguised, they will likely form a judgment
about the person before them relative to the facts of the case, but not
the person behind the disguise who actually took part in or witnessed
the facts of the case.

It is well established that changes to a person's appearance can
significantly affect others' opinions of that person. For example, it is a
pervasive and well-established stereotype that glasses make people
look smarter."t 6 It is also a widely held prejudice that overweight peo-
ple, especially men, look less intelligent than their fit counterparts. 7

More subtle changes to a person's face, for instance altering eyebrow
shape, skin tone, the thickness of the nose and lips, hairstyles, or facial
hair can perform remarkable transformations to a person's appear-
ance, for example, converting a "terrorist" into a "professor."' 6

What thoughts then are going through the jury's collective mind
when viewing an overweight bespectacled witness who in reality does
not wear glasses and is fit? Or a witness whose altered eyebrows give
him a "studious" or "serious" affect? Perhaps no one can say. What
one can safely say is that the jury's impression of the witness is proba-
bly quite different from what it would have been had the witness
remained undisguised.'69

Accordingly, to the extent that the jury attaches significance to
the elements of disguise that have actually been used to obscure the
witness's true persona, there is a danger that those observations may

166 A Google search using the words "glasses" and "look smarter" produced 38,500 results,
the vast majority of which were postings in support of this widely-held belief.

167 See, e.g., BIG FAT Btx o, Fat men: dumber?, Mar. 4,2003, at http://www.bigfatblog. com/
archives/000411.php (last visited Oct. 9, 2004) (posting site visitors' criticisms of a controversial
recent study finding that overweight men actually are less intelligent than their thinner
counterparts).

168 See Mornings with Paula Zahn Interview of Candice Skrapec, Professor of Criminology
(CNN television broadcast, Dec. 19, 2001) (transcript available at http://www.cnn.comTPRAN-
SCRIPTS/0112/19/ltm.16.html (providing a discussion on how a computer program called
"faces" allows one to create images of suspects in potential disguises, and showing how Osama
Bin Laden's appearance could be radically altered without the need for plastic surgery).

169 Of course, one can make the argument that we all present a "disguise" to the world in
choosing how to present ourselves, even under normal circumstances. Yet the choices we make,
even if calculated to promote an image of ourselves that is not altogether who we are, are none-
theless our own, and allow others to form opinions about what those choices say about us. By
contrast, when a person is professionally disguised by others, or adopts a persona like an actor
does in a play, the nature of the choices made is altogether different.
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be off-base, misleading or falsely prejudicial. Though it may be true,
as judges and psychologists have suggested, that the jury's visual
observations of the witness are misleading and do not aid the jury in
accurately assessing witness credibility anyway,1 70 such arguments in
the present context are largely beside the point. After all, the fact
remains that the jury is making those assessments, and that the assess-
ments they make will have an impact on their opinion of the witness's
credibility. 171 It is a safe conclusion then that when artful disguise is
used, there will always be the potential that the prosecution has
gained something by dressing up the witness, lost something by dress-
ing down the witness, or at the very least obscured the witness's true
character from the eyes of the jury.

D. Face-to-Face Confrontation Between Accuser and Accused

The Supreme Court has stated that there is something "deep in
human nature" that demands face-to-face confrontation when a per-
son is accused of a crime,'172 and that long-held values underlying the
Confrontation Clause have been passed down "on faded parch-
ment.' 1 73 No doubt any person falsely accused of wrongdoing would
feel a sense of outrage were he denied the opportunity to face his
accuser and demand of him, "Look me in the eye and say that.' '1 74

Both courtroom closure and witness disguise have the potential
to impact on the Confrontation Right. Disguise, and in particular dis-
guise that conceals an accuser's eyes, has obvious implications for a
face-to-face meeting. Courtroom closure, by contrast, does not
directly affect the visual exchange that takes place between the
accuser and the accused, but rather affects the atmosphere in which
this exchange takes place.

170 See Morales v. Artuz, 281 F.3d 55, 61 n.3 (2d Cir. 2002) (citing Jeremy A. Blumenthal, A
Wipe of the Hands, a Lick of the Lips: The Validity of Demeanor Evidence in Assessing Witness
Credibility, 72 NEB. L. Rv. 1157, 1163 (1993), and Olin Guy Wellborn III, Demeanor, 76 COR-
NELL L. Rav. 1075, 1075 (1991)).

171 See Blumenthal, supra note 177, at 1163 (affirming that if a juror notices "telltale
indicators" that the witness is lying, the witness will be "perceived as being deceptive in his
testimony").

172 Coy v. Iowa, 487 U.S. 1012, 1017 (1988).
173 California v. Green, 399 U.S. 149, 173-74 (1970) (Harlan, J., concurring).
174 Coy, 487 U.S. at 1018.
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1. Courtroom Closure and Face-to-Face Confrontation
When an accuser unflinchingly testifies against an accused at trial,

the act may require great courage, moral fortitude, or even a sense of
crusading righteousness. When an accusing witness is purposefully
lying about the defendant, the act may require great perfidy, duplicity,
or deception. Alternatively, when the accusing witness is simply mis-
taken, the act may require a misplaced rectitude about the witness's
own faculties.

The moment when the accuser points the finger at the accused
and declares, "He did it!" is often the most dramatic event that tran-
spires at a criminal trial, and it is a test of the witness's resolve. The
more dramatic the moment of confrontation, the more rigorously the
witness's resolve and certainty is tested. For this reason it seems natu-
ral that the moment be public and that the witness make his declara-
tion before the whole world.

Although the defendant alone faces the criminal charges against
him, he may be supported at trial by his family, friends, and even the
community from which he comes. The witness who accuses the defen-
dant at a public trial with the defendants' supporters present cannot
help but feel the presence of this support. Clearly then, it can be more
difficult for a witness to bring an accusation against a defendant at a
public trial than at a closed trial. Therefore, courtroom closure poten-
tially affects the nature of the face-to-face meeting that takes place at
trial and consequently the exercise of the defendant's Confrontation
Right.

2. Witness Disguise and Face-to-Face Confrontation
When a defendant confronts or is confronted by a fully disguised

accuser, the face-to-face meeting that transpires is surely different
from a meeting where the witness testifies undisguised. Perhaps it
could even be described as a "face-to-disguised face" meeting. In this
regard, witness disguise as an alternative to trial closure raises obvious
Sixth Amendment issues, since the right to face-to-face Confronta-
tion, though not absolute, is strongly preferred by our system of
justice.175

A fundamental purpose, if not the central purpose, behind the
drafting of the Confrontation Clause was to insure against anonymous

175 See id. at 1020-21 (reaffirming that although the right to confrontation is not absolute,
and may give way to other interests, it is nevertheless a crucial aspect of a fair trial).
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accusers.'76 Forms of disguise so thorough as to prevent the defendant
from being able to recognize the identity of the person accusing him
are therefore a cause for concern. Particularly when the accuser testi-
fies to having had intimate contact with the defendant and can provide
precise details about the defendant, the defendant who is unable to
even recognize the accuser, or remember his interaction with that per-
son, is at a distinct disadvantage.

The following potential situation may illustrate this principle:
Imagine that a defendant who has led a debauched life of promiscuity
is accused of date rape. Unfortunately for this defendant, he may have
difficulty remembering any individual sex partner of more than a
month or two ago. If the defendant's accuser is disguised, the defen-
dant will have still less chance of remembering the events of that par-
ticular encounter, or if it took place at all. Though this promiscuous
man may in the eyes of some deserve condemnation for his sexual
misadventures, he is nonetheless innocent until proven guilty regard-
ing the rape in question and deserves a chance to defend himself.177

A similar example in the narcotics context would be the case of a
defendant who was in a drug-induced haze for a period of months and
now finds himself accused of having sold an anonymous informant
some drugs during that period of time. Since this defendant, like the
date rape defendant, is being tried for a particular crime, not for crim-
inal activity in general, it may be essential to his defense that he be
able to distinguish the alleged encounter from other encounters.
Given the defendant's reduced capacity to remember the timing of
events or other details of his life during the period in question, it may
be necessary for him to view the informant undisguised so as to
refresh his memory of the alleged event.

The author suggests that the foregoing examples do not unduly
tax the imagination. However, even in the more typical case where the
defendant knows very well whether he is guilty or innocent, it offends

176 California v. Green, 399 U.S. 149, 179 (1970) (Harlan, J., concurring). See also Coy, 487
U.S. at 1026 (Blackmun, J., dissenting) ("[Tihe essence of the right protected is the right to be
shown that the accuser is real and the right to probe the accuser ... in front of the trier of fact."
(emphasis added)).

177 Going further, even if the defendant is guilty of similar crimes on other occasions, he is
not being tried for other occasions, he is being tried for the crime for which he is charged. Thus
a defendant otherwise guilty but "innocent" in the case for which he is being tried could be
unable to determine, without viewing the undisguised witness, his own guilt or innocence in the
matter at hand!
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deeply-held notions of fair play for a defendant to stand accused by a
witness who testifies from behind a "mask. ' 178

Nonetheless, there could be instances where a witness offers suf-
ficient evidence of threats to justify closure, and a judge, having con-
sidered the alternatives, decides that disguise is the best option. For
the defendant who is not particularly concerned with the true appear-
ance of the witness, or who is not bent on confronting the undisguised
witness, but rather wishes the witness to have to make his accusations
publicly, disguise might also be the most palatable option.

E. The Public's Role in Assuring Reliability

One of the most important rationales undergirding the public
trial right is that public proceedings may encourage those with infor-
mation helpful to the accused's defense to come forward.179 When a
trial is closed to the public, however, the likelihood of this potentiality
in practical terms vanishes."0 Though appellate courts upholding clo-
sure orders are fond of noting that the record of testimony given by
the witness or witnesses who testified during closed proceedings was
made public by transcript,181 this fact, though not meaningless, is
largely irrelevant for a number of reasons. First of all, court transcripts
are not made immediately available to the public, so there may be a
crucial delay between the testimony given at trial and the dissemina-
tion of the text."8 2 Help may therefore arrive too late. Second, unless
the trial is very high profile or notorious, the court transcript will be
published officially but not in readily accessible sources like newspa-
pers, so members of the public may not know they can access it or be
inclined to access it. Third, a good number of people cannot read and
still more do not take the time to read. Fourth, a dry transcript cannot
capture the myriad nuances of language and gesture that occur at live
proceedings. Taken together, these factors suggest that closure of pro-
ceedings reduces to virtual insignificance the chance that a member of

178 United States v. Oliver, 278 F.3d 1035, 1041 (10th Cir. 2001).
179 Gannett Co. v. DePasquale, 443 U.S. 368, 382 (1979).
180 Id
181 See, e.g., Ayala v. Speckard, 131 F.3d 62, 72 (2d Cir. 1997); Bell v. Jarvis, 136 F.3d 149,

168 (4th Cir. 2000).
182 Cf. Press-Enter. Co. v. Super. Ct., 464 U.S. 501, 512 (1984) ("[w]hen limited closure is

ordered, the constitutional values sought to be protected by holding open proceedings may be
satisfied later by making a transcript of the closed proceedings available within a reasonable
time" (emphasis added)).
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the public will come forward with information in time to impeach the
testimony of prosecution witnesses or otherwise aid in the defense of
the accused.

Accordingly, the prosecution witness who testifies before a closed
courtroom undoubtedly does not feel the same sense of constraint on
his testimony that he would feel were he testifying before the public.
When, for example, the prosecution's case relies heavily on witness
testimony by undercover police officers, anonymous informants, or
victims of sex crimes, the absence of the constraining power exerted
by the public's collective knowledge may be a crucial loss to the
defendant.

It is not difficult to see how this could play out in practical terms.
For example, when a police officer testifies to conditions on the
streets, behavior of gang members, police procedure, or any number
of factors touching on interaction between the police and the commu-
nity, members of the public may not only disagree with the officer's
assessment of these factors but may also be able to provide evidence
that contradicts the officer's testimony. Moreover, a member of the
public with knowledge that a police officer is corrupt may be pro-
voked by that officer's testimony at trial to come forward and provide
information against that officer.

Similarly, in sex crimes cases, it may be essential to the defense of
the accused that members of the public with prior contact with the
alleged victim hear her testimony. In those cases, where the accuser's
claim is a fabrication, it is possible that she has told similar lies before
or involved herself with other members of the public in similar ways.
In such circumstances, the possibility that a witness in the public will
come forward with evidence of false prior accusations may be the
defendant's only chance to be saved from a false conviction. 8 3

It is here that disguise offers its greatest potential usefulness as a
procedure that preserves defendant rights. While trial closure largely
closes the door on public participation at trial, witness disguise does
not. Although the general public may not be able to discern the iden-

183 Though Federal Rule of Evidence 412 and many states' similar "rape shield" statutes
bar evidence of an alleged victim's past sexual behavior from being introduced at trial, FED. R.
EvID. 412(b)(1)(C) provides an exception for "evidence the exclusion of which would violate the
constitutional rights of the defendant." It is generally understood that subject to character
admissibility under FED. R. EvD. 404, "FRE 412 does not bar proof of false prior claims of
sexual misconduct." THoMAs A. MAUET & WARREN D. WoLFsoN, TRIAL EVIDENCE 260-61 (2d
ed. 2001).
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tity of the disguised witness, they can still listen to the story the wit-
ness tells and assess its factual content for inconsistencies or untruths.

No doubt there is a danger that members of the public who have
had prior contact with the witness may recognize the person behind
the disguise and compromise the witness's anonymity, but at least dis-
guising the witness and admitting the public allows for a middle
ground. That is, disguise allows for a balancing of the rights of the
accused with the witness's need for safety or ongoing effectiveness as
a police officer. A determination on the propriety of excluding the
general public during the testimony of a witness is essentially an all-
or-nothing proposition. Witness disguise, by contrast, offers something
for both the defendant and the endangered witness but also demands
compromises of both the defendant and the endangered witness. Per-
haps under certain factual circumstances then, it may be the most
equitable solution.

VI. CONFRONTATION RIGHTS V. PUBLIC TRIAL RIGHTS AND A
POTENTIAL SOLUTION

It is hoped that the foregoing discussion has demonstrated that
both closure and disguise negatively impact the rights of criminal
defendants in different ways under different circumstances. It appears
that, as a matter of logic, when a procedure harms certain defendant
rights it may at the same time preserve others. Consequently, were a
court to "choose its poison" (or the defendant's poison as the case
may be) primarily on the basis of preserving the defendant's rights,
that choice might boil down to an assessment of whether confronta-
tion rights or public trial rights take precedence in any given case.

It is to address this potential difficulty that the author suggests a
"hybrid" of closure and disguise approaches that might be of particu-
lar usefulness, inter alia, in those cases where: the defendant himself is
not the primary physical threat to the witness; the witness's primary
concern is to remain anonymous in the public; or where the trial judge
determines that the defendant must be allowed to view the accuser in
order to present a proper defense. The suggestion is as follows:

With the public and jury cleared from the courtroom, the court
would first allow the defendant to view the witness undisguised18" for

184 Or approximately how the witness appeared at the time that he/she had contact with the
defendant. In regard to officers who are disguised in the field, for example, a judge might con-
clude that presenting the witness's appearance in the field to the defendant suffices. On a practi-
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several minutes and direct the witness to recite some perfunctory text,
allowing the defendant to hear the sound of the witness's voice in con-
junction with the witness's true appearance. At the conclusion of this
viewing, the witness would leave the courtroom for another room
where she would be disguised. At this point, the jury and the public
would be brought back into the courtroom; the disguised witness
would enter and be sworn; and questioning would proceed as usual.

This procedure would have the advantage of preserving some
portion of the defendant's confrontation rights as well as his right to a
public trial. At the same time, the procedure would also provide a
good measure of protection for the frightened witness, and in some
cases all the protection needed by the undercover police officer or
informant going back into the field. Though the frightened witness
might still have to fear future retribution from the defendant, at least
during the course of the witness's testimony, those who could harm
the witness would not have the opportunity to mark the witness's
undisguised appearance. 85 Nor in the future is it likely that the defen-
dant's supporters or associates would be able to independently recog-
nize the witness without the defendant pointing her out, which is a
significant protection.

CONCLUSION

Any procedure allowed or implemented by a trial court to protect
a witness through concealment of the witness's identity will require
the court to conduct a balancing of the witness's need for protection
against the defendant's constitutional rights. Courts should consider
any and all procedures, including disguise or closure-disguise hybrids
that maximize witness protection while preserving fairness at trial
under a given set of facts. Though witness disguise, as an alternative
to courtroom closure, carries its own significant constitutional con-
cerns, and may not in every case be a satisfactory protection for an
endangered witness, both the all-or-nothing nature of courtroom clo-
sure and the structural importance of the public trial right compel fur-
ther exploration of this intriguing alternative.

cal level, that is the only persona that the defendant has known. Additionally, such a decision
allows the officer's true appearance to remain hidden.

185 Of course, there is the remote possibility that a convicted defendant could describe or
even draw the true appearance of the witness and supply his associates "on the outside" with this
information. However, unless the defendant had extraordinary visual acuity, this would be
nearly an impossible task.
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