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INTRODUCTION

The last several years have seen a growing crescendo of voices
concerned over racial discrimination by America's law enforcement
agencies. As a result, racial profiling,' a term virtually unheard of five
years ago, is now part of the national lexicon. Intimately tied to
notions of fairness and constitutional standards of equality, concerns
over racial profiling have manifested themselves in at least three dis-
tinct legal arenas. State legislatures represent the first of these arenas.
Currently, at least 17 states have passed laws outlawing the practice of
racial profiling and requiring law enforcement agencies to collect data
on traffic stops or other non-consensual contacts with citizens.2 These
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1 Although used repeatedly in the media as a self-defining term, racial profiling takes on a
variety of meanings depending upon the context in which it is used. Indeed, sharp disagreements
exist among different audiences over the contours of behavior that qualify as racial profiling.
For the purposes of the present discussion, the term "racial profiling" is used to describe discre-
tionary law enforcement decisions that are based, at least in part, on consideration of a person's
race, ethnicity, or national origin.

2 These 17 states include Alabama (ALA. CODE § 32-6-7.3 (2002)), Colorado (CoLo. REv.
STAT. § 42-4-115 (West 2003) (requiring data collection by the Colorado State Patrol and Den-
ver-area law enforcement agencies)), Connecticut (Cor'N. GEN. STAT. § 54-1m. (2003)), Illinois
(625 ILL COMp STAT. ANN. 5/11-212 (West 2003)), Kansas (KAN. STAT. ANN. § 22-4604 (2000)
(authorizing data collection and pilot study)), Louisiana (LA. REv. STAT. ANN. § 32:398.10 (West
2002) (noting that data collection is not required by agencies that have adopted a written policy
against racial profiling)), Maryland (MD. CODE ANN. Transportation § 25-113 (2002)), Massa-
chusetts (2000 MAss. AcTs 228), Minnesota (MINN. STAT. § 626.951 (2003) (stating that partici-
pation in data collection is mandatory by agencies that receive state funding for in-car video
cameras)), Missouri (Mo. REv. STAT. § 590.650 (2003)), Nebraska (NEa. REv. STAT. § 20-504
(2003)), Nevada (NEv. REv. STAT. 289.820 (2002)), North Carolina (N.C. GEN. STAT. § 114-
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statutes are the product of public awareness and concern over discre-
tionary law enforcement activities that may intentionally target minor-
ity citizens or otherwise subject them to differential treatment based
on their race, ethnicity, or national origin. At the federal level, bills
were introduced in the 19971 and 20014 sessions of Congress that
would have required traffic stop data collection by state and local law
enforcement agencies seeking federal financial assistance. Although
these bills were not successful, the issue was again before the 2003
Congress in the "Sense of the Senate" Bill 16, which stated that Con-
gress should ban the practice of racial profiling and require federal,
state, and local law enforcement agencies to take steps to prevent its
occurrence.5

Along with the passage of state laws governing racial profiling
and data collection, private lawsuits brought against law enforcement
officers, and the agencies that employ them, have proliferated greatly.
These lawsuits represent the second area of intersection between
racial profiling and the law. The last five years have witnessed a sig-
nificant increase in reported decisions dealing with claims of racial
profiling by law enforcement officers. Between 1993 and 1998, for
example, no written opinions were authored by the federal courts that
contained the terms "racial profiling" in conjunction with the terms
"police" or "law enforcement."' 6 In the period following 1998, 49
opinions were issued by the federal courts alone that contained such
terms.7 Although written opinions obviously do not represent cases
filed, they do provide some indication of the activity surrounding the
topic of racial profiling in the federal courts and the use of that term

10.01 (2002)), Oregon (OR. REv. STAT. § 14-131-5 to 11 (2001) (authorizing the creation of a
Law Enforcement Contacts Policy and Data Review Committee that may receive and analyze
data "if resources are available")), Rhode Island (R.I. GEN. LAWS § 31-21.1-4 (2003)), Texas
(Tax. CRIM. PROC. CODE ANN. §§ 2.133, 2.135 (Vernon 2001) (requiring data collection but
exempting agencies with in-car video cameras)), and Washington (WASH. REV. CODE ANN.
§ 43.101.410 (West 2002) (requiring data collection within "fiscal constraints")).

3 Traffic Stops Statistics Act, H.R. 118, 105th Cong. (1997).
4 End Racial Profiling Act of 2001, H.R. 2074, 107th Cong. (2001); End Racial Profiling Act

of 2001, S. 989, 107th Cong. (2001).
5 Equal Rights and Equal Dignity for Americans Act of 2003, S. 16, 108th Cong. (2003)

(announcing the "Sense of the Senate" on the subject of racial profiling).
6 The author used Westlaw to conduct the following search in the ALLFEDS database for

the period 1993-98: "RACIAL PROFILING" /P CLAIM /P POLICE "LAW ENFORCE-
MENT." No opinions were located using this search string.

7 For the period subsequent to 1998, the same search terms ("RACIAL PROFILING" /P
CLAIM /P POLICE "LAW ENFORCEMENT") produced 69 reported decisions.
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in the public discourse. All indications suggest that litigation in this
area is accelerating rapidly.

Profiling-related investigations and the resulting consent decrees
negotiated by the U.S. Department of Justice (USDOJ) represent a
third area of intersection between racial profiling and the law. The
Special Litigation section of USDOJ's Civil Rights division is charged
with enforcing the provisions of 42 U.S.C. § 14141,8 which permits
civil actions for injunctive or declaratory relief against state and local
law enforcement agencies that demonstrate a pattern or practice of
misconduct. To date, the Special Litigation section has entered into
consent decrees or memoranda of agreement that address racial pro-
filing or patterns of biased policing with eight law enforcement agen-
cies.' Some of these agreements require the collection and analysis of
demographic data on police stops. USDOJ typically monitors agen-
cies operating under these agreements for continuing statistical evi-
dence of bias.

Increasingly, then, the nation's law enforcement agencies are
being required to collect and analyze traffic stop data for the purpose
of responding to allegations of racial profiling. The problem with this
approach is two-fold. First, most existing statistical analyses of citizen
stop data are ill-equipped to answer the question of whether law
enforcement agencies are engaging in racial profiling. Secondly, even
if social science could provide those answers, the existing legal rules
governing Equal Protection-based claims of selective enforcement can
inhibit law enforcement officers from reasonably considering the race
and ethnicity of suspects.

This article examines problems with the current legal standards
governing constitutionally-based claims of racial profiling and selec-
tive enforcement by the nation's law enforcement agencies. Part I
begins with a discussion of express racial classifications under the

8 42 U.S.C. § 14141 (2002) (The Public Health and Welfare: Violent Crime Control and
Law Enforcement: State and Local Law Enforcement: Police Pattern or Practice: Cause of
Action).

9 These agencies are: the Highland Park, Ill., Police Department; the Mt. Prospect, Ill.,
Police Department; the Columbus, Ohio, Police Department; the Los Angeles Police Depart-
ment; the Montgomery County, Md., Police Department; the New Jersey State Police; the
Stubenvifle, Ohio, Police Department; and the Pittsburgh, Pa., Police Department. The consent
decrees and memoranda of agreement are available at http://www.usdoj.gov/crt/split/
findsettle.htm#Setlements.

20051



CIVIL RIGHTs LAW JOURNAL

Fourth and Fourteenth Amendments ° and argues that under current
legal standards, race can and should be used as a legitimate factor in
law enforcement decision-making. This section also points out the
contradictions between USDOJ's approach to racial profiling in its
consent decrees and its own guidelines on racial profiling that apply to
federal law enforcement agencies.1' The section concludes that the
guidelines, rather than the consent decree approach, come closer to
striking the appropriate balance regarding race and police decision-
making.1 2

Part II of the article discusses the constitutional standards appli-
cable to Equal Protection-based claims of disparate impact arising
from the alleged selective enforcement of facially neutral statutes.
This section contends that the application of selective prosecution
standards 3 to claims of selective enforcement by police officers is
inappropriate and that such an approach unduly burdens both plain-
tiffs and law enforcement officials. In support of this argument, this
section also presents a critical analysis of existing social science
research findings in the area of racial profiling and demonstrates the
weaknesses inherent in existing statistical analyses of law enforcement
stop data.

Part III addresses the proper role for statistical evidence in sup-
port of racial profiling claims. It discusses McCleskey v. Kemp' and
the Court's reluctance to allow the use of statistical evidence of racial
disparities in the death penalty context. It also reviews the treatment
of statistical evidence by lower courts in the racial profiling arena. It
concludes by presenting a mechanism for using officer-to-officer traf-
fic stop comparisons to raise an inference of purposeful discrimination
in support of racial profiling claims.

10 The Supreme Court has long held that the Due Process Clause of the Fifth Amendment
also contains an equal protection component that prohibits invidious discrimination based on
race. See Washington v. Davis, 426 U.S. 229 (1976); Boiling v. Sharpe, 347 U.S. 497 (1954).

It U.S. DEP'T OF JusTIcE, RACIAL PROFILING FACT SKEET (2003), available at http://
www.usdoj.gov/opa/pr/2003/June/racial-profiling-facLsheet.pdf.

12 The Guidelines themselves are not without problems. In particular, they fail to ade-
quately articulate the need to consider race along with other evidentiary criteria. See infra text
accompanying notes 90-92.

13 See United States v. Armstrong, 517 U.S. 456, 465 (1996) (plaintiffs alleging selective
prosecution must demonstrate both discriminatory purpose and discriminatory effect, which
requires proof that similarly situated persons of a different race were not prosecuted).

14 481 U.S. 279 (1987).
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Part IV argues that courts should allow the use of sound statisti-
cal evidence to demonstrate discriminatory intent and maintains that
in such cases, the burden of producing race-neutral reasons for
demonstrable disparities is properly placed on law enforcement
defendants. It also notes that if statistical proof of purposeful discrim-
ination is allowed, then proof of discriminatory impact becomes
unnecessary to make out an Equal Protection-based claim of racial
profiling.1 5

The conclusion to the article is found in Part V, which discusses
the benefits of a legal and policy approach that encourages the adop-
tions of administrative policies permitting the use of race by law
enforcement officers in some circumstances but that also holds indi-
vidual officers accountable for substantial deviations from their peer
group norm.

I. EXPRESS RACIAL CLASSIFICATIONS

Generally, statutes or policies that expressly classify by race are
subject to strict scrutiny analysis under the Equal Protection Clause.16

Until recently, however, few contemporary law enforcement policies
addressed the use of suspect race in law enforcement decision-making.
Increasingly, though, law enforcement agencies are promulgating poli-
cies on racial profiling that, in some cases, expressly permit officers to
consider a suspect's race when making a discretionary enforcement
decision."7 In addition, the Justice Department has recently issued
guidelines on racial profiling to federal law enforcement agencies that
also allow for the consideration of race under some circumstances.1 8

In addition to the constitutional implications of these policies
under the Equal Protection Clause, they also raise Fourth Amend-
ment questions over the reasonableness of using suspect race as a fac-

15 See supra Part II.A for a discussion of the two-prong test for selective prosecution
announced by the Court in Armstrong, 517 U.S. 456, that has been adopted by a majority of
lower courts to address claims of selective enforcement in the racial profiling context.

16 Gratz v. Bollinger, 539 U.S. 244 (2003); Grutter v. Bollinger, 539 U.S. 306 (2003);
Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995); City of Richmond v. J.A. Croson Co.,
488 U.S. 469 (1989).

17 As of 2001, twelve percent of the nation's law enforcement agencies had modified
existing policies and nineteen percent had adopted new policies addressing racial profiling.
LORIE FRIDELL ET AL., RACIALLY-BIASED POLICING: A PRINCIPLED RESPONSE 50 (2001).
These figures are undoubtedly higher today with a larger number of states requiring law enforce-
ment data collection and policy development. See supra note 2.

18 U.S. DEP'T OF JUSTICE, supra note 11, at 3.
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tor in making probable cause determinations. The Fourth
Amendment is also implicated when officers admit using racial criteria
in making stop decisions, even if the use of race in those contexts is
not sanctioned by written policy.

A. Is Race a Reasonable Consideration Under the Fourth

Amendment?

1. Explicit Use of Race in Police Decision-Making

In Whren v. United States,19 the Supreme Court held that a police
officer's subjective intentions are irrelevant in deciding upon the rea-
sonableness of a seizure under the Fourth Amendment.20 As a result,
so long as a police officer has sufficient legal grounds for making a
forcible stop, then the stop is constitutional, at least insofar as the
Fourth Amendment is concerned. After Whren, a complainant alleg-
ing that an officer engaged in racial profiling must look to the Equal
Protection Clause for relief, so long as the officer had an objectively
reasonable basis for making the stop.21

The practical result of Whren is that claims of racial profiling
rarely arise under the Fourth Amendment, and when they do, it is
invariably because a law enforcement officer admits to having used
race as a criterion in making a stop. The question raised in such cases
is whether the determination of reasonable suspicion' or probable
causer as grounds for a Fourth Amendment seizure can be informed
by consideration of the suspect's race or ethnicity.

The Supreme Court has addressed this question directly on two
occasions. In United States v. Brignoni-Poncel Border Patrol officers
on patrol stopped a car for the sole reason that its occupants appeared
to be of Mexican descent.7 Although the Court recognized that most
illegal aliens were from Mexico, and therefore Mexican appearance
was relevant to the task of apprehending those in the country ime-

19 517 U.S. 806 (1996).
20 Id at 813.
21 See id
22 E.g., Terry v. Ohio, 392 U.S. 1, 27 (1968) (permitting the seizure and limited frisk of an

individual based on a reasonable belief that he may be armed and contemplating the commission
of a crime).

23 E.g., Illinois v. Gates, 462 U.S. 213, 233 (1983) (announcing a "totality of circumstances"
test for the determination of probable cause).

24 422 U.S. 873 (1975).
25 Id. at 875.
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gaily,26 it was unwilling to uphold the stop on that ground alone.27

Thus, the problem in Brignoni-Ponce was not that the officers inap-
propriately considered the suspects' ethnicity but rather that they
failed to arrive at an individualized determination of reasonable suspi-
cion, thus rendering the stop unconstitutional.'

Only a year after Brignoni-Ponce was decided, the Supreme
Court returned to the question of whether race could be used as a
criterion for making a stop under the Fourth Amendment, but this
time, the Court reached a different result. 9 In Martinez-Fuerte, Bor-
der Patrol officers manning a permanent, fixed checkpoint 66 miles
north of the Mexican border in California apprehended several illegal
aliens following the questioning of a driver in a secondary inspection
area. The record revealed that all vehicles approaching the check-
point were visually screened and that a small number were referred to
a secondary inspection area for further questioning of the drivers.30

After drawing a distinction between the intrusiveness of the roving
traffic stop at issue in Brignoni-Ponce and the minimal inconvenience
of the checkpoint in Martinez-Fuerte, the Court upheld the constitu-
tionality of the secondary inspection referral "even if it be assumed
that such referrals are made largely on the basis of apparent Mexican
ancestry. 31 Far from being unconstitutional, the Court noted that
selective referrals based primarily on ethnicity actually tended to
advance Fourth Amendment interests by rationally limiting the intru-
sion on the general driving population. 2

Against this backdrop of Supreme Court jurisprudence, lower
courts have split on the question of whether race is a permissible fac-
tor for law enforcement officers to consider under the Fourth Amend-
ment.33 Representing one side of the debate is United States v.

26 Id. at 879, 887.
27 Id. at 887.
28 Cf. Ybarra v. Illinois, 444 U.S. 85 (1979) (execution of a search warrant did not permit

police to frisk bar patrons absent an individualized showing that patrons were possibly armed
and dangerous); Brown v. Texas, 443 U.S. 47 (1979) (invalidating a Texas statute that permitted
police officers to stop and request identification from a citizen without an individualized deter-
mination of reasonable suspicion to believe the person was involved in criminal activity).

29 United States v. Martinez-Fuerte, 428 U.S. 543 (1976).
30 Id. at 546.
31 Id. at 563.
32 Id. at 560.
33 A few cases have dealt with the question of whether the Fourth Amendment prohibits

consideration of race during consensual encounters between police and citizens or before a forci-
ble stop occurs. In United States v. Kim, 25 F.3d 1426 (9th Cir. 1994), DEA agents approached
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Montero-Camargo,34 where the Ninth Circuit announced in dicta that
consideration of a motorist's race or ethnicity in making a traffic stop
violates the Fourth Amendment.35 The leading case taking the oppo-
site approach is United States v. Weaver, § in which the Eighth Circuit
upheld the airport interdiction stop of a young, "roughly-dressed"
Black man when drug enforcement agents possessed information that
Black gang members from Los Angeles were importing drugs into the
Kansas City airport. 7 In that case, race was but one criterion among
others relied upon by the agents in deciding to seize the carry-on bags
of the suspect.38

Crucial to the outcome in Montero-Camargo was the degree of
relevance that the court accorded to ethnicity in reviewing the
officers' reasonable suspicion calculation. In Montero-Camargo, the
Ninth Circuit went to great lengths to explain the population growth

and questioned the defendant in a manner that the court later determined was consensual. Id at
1428-30. In responding to the defendant's challenge that he was stopped because of his race and
that the drugs found in his possession should have been suppressed, the court held that "whether
racial appearance was a suspicional factor actuating [the agent's] interrogation of Kim becomes
immaterial ... [because] the predicate for application of the exclusionary rule under Brignoni-
Ponce is absent, the reasonable cause requirement nugatory, and the agent's motivation for
approaching Kim therefore irrelevant." Id. at 1431. See also United States v. Matau, 191 F.
Supp. 2d 1173 (D. Haw. 2002) (alleged consideration of race by officer was irrelevant because
encounter was consensual under the Fourth Amendment).

34 208 F.3d 1122 (9th Cir. 2000); cf. Lowery v. Commonwealth, 388 S.E.2d 265 (Va. Ct.
App. 1990) (police consideration of driver race as one factor among others justifying a traffic
stop violates the Fourteenth Amendment).

35 Montero-Camargo, 208 F.3d at 1135. The court did not preclude the consideration of
race as a relevant factor in developing reasonable suspicion or probable cause when police are
searching for a specific suspect of a particular race. Id. at 1134 n.21. Other courts have likewise
upheld the use of race in these limited circumstances. See Brown v. City of Oneonta, 221 F.3d
329 (2d Cir. 2000); United States v. Kim, 25 F.3d 1426 (9th Cir. 1994); Buffkins v. City of Omaha,
922 F.2d 465 (8th Cir. 1990); United States v. Bautista, 684 F.2d 1286, 1288-89 (9th Cir. 1982).
Professor Alschuler argues that using race as a physical descriptor (like hair color, height,
weight, etc.) implicates the Fourteenth Amendment but that such use is narrowly tailored, at
least where race is used in combination with other factors. Albert W. Alschuler, Racial Profiling
and the Constitution, 2002 U. CHL LEGAL F. 163, 184 (2002).

36 966 F.2d 391 (8th Cir. 1992); see also United States v. Condelee, 915 F.2d 1206 (8th Cir.
1990) (race and gender of suspected drug courier were relevant in determining reasonable suspi-
cion where drug enforcement agent had prior information concerning race and gender of sus-
pected smugglers).

37 Weaver, 966 F.3d at 392-93.
38 Other criteria included (1) the suspect's arrival from a drug source city (Los Angeles),

(2) the suspect's rapid movement through the airport to waiting taxi, (3) possession by the sus-
pect of carry-on bags but no checked luggage, (4) the suspect's lack of identification, (5) the
suspect's lack of a copy of his ticket, (6) the suspect's nervous demeanor, and (7) inconsistencies
in the suspect's answers to agents' questions. Id. at 394.
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of Hispanics in the Southwest in general and in the area surrounding
El Centro, California in particular.39 The court noted that 73 percent
of the population in Imperial County, California was Hispanic and
concluded, therefore, that Hispanic appearance was of little probative
value in identifying illegal aliens from Mexico.'

The court's analysis ignores the Supreme Court's admonition that
probable cause and reasonable suspicion determinations are to be
based on the sum total of the information available to the police.41

Probable cause is a determination of probabilities as they exist within
particular factual contexts,42 and evidence must be "weighed not in
terms of library analysis by scholars, but as understood by those
versed in the field of law enforcement. 4 3 The Border Patrol in south-
ern California is tasked with apprehending illegal aliens, almost all of
whom in that area are of Hispanic descent. That 73 percent of the
residents of Imperial County, California were also Hispanic is beside
the point. From a Fourth Amendment perspective, the question is
whether, in southern California, a car driven by a person who appears
to be Hispanic is more or less likely to contain illegal aliens than a car
driven by an Anglo. While certainly not sufficient to provide justifica-
tion for a traffic stop by itself, the Hispanic appearance of a driver
near a Border Patrol checkpoint in southern California is clearly rele-
vant in the sense that it makes the existence of a fact - the illegal
immigration status of the driver - more likely. 44 Fortunately, the
Ninth Circuit's poorly reasoned conclusion that race or ethnic appear-
ance "casts too wide a net to play any part in a particularized reasona-
ble suspicion determination" 45 is mere dicta, since the court ultimately
upheld the Border Patrol stop on independent grounds.'

In some law enforcement contexts, then, race is clearly a relevant
factor in identifying particular criminal suspects. As in Weaver, where

39 The traffic stop at issue in Montero-Camargo occurred near a Border Patrol checkpoint
in El Centro, a city located within Imperial County, California. Montero-Camargo, 208 F.3d at
1126.

40 See iL at 1134.
41 See Illinois v. Gates, 462 U.S. 213, 237 (1983).
42 Id. at 232.

43 United States v. Cortez, 449 U.S. 411, 418 (1981).
44 See United States v. Martinez-Fuerte, 428 US. 543, 563 n.17 (1976) ("Thus, to the extent

that the Border Patrol relies on apparent Mexican ancestry... that reliance clearly is relevant to
the law enforcement need to be served.").

45 Montero-Camargo, 208 F.3d at 1134.
46 Id. at 1139.
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police have information that persons of a single race or ethnicity are
involved in a particular criminal enterprise, the race of potential sus-
pects is certainly relevant to their investigation, although not typically
dispositive of criminal wrongdoing.47 Likewise, if persons of a particu-
lar ethnicity represent a significant majority of offenders, as in the
case of illegal immigration along the southern U.S. border, ethnic
appearance would once again be relevant for Fourth Amendment
purposes.48

Standard Fourth Amendment analysis directs law enforcement
officials to consider the totality of the circumstances surrounding the
commission of a particular crime.49 Thus, blanket prohibitions against
the consideration of suspect race or ethnicity are constitutionally inap-
propriate. As long as race is objectively relevant to a determination of
reasonable suspicion or probable cause, it can and should play a role
in determining whether a Fourth Amendment seizure is warranted.

47 One could conceive of a highly unusual situation where persons of a certain race were so
underrepresented in the population that their suspected involvement in a criminal act would
virtually rule out any other suspects. These cases, however, are likely to exist only in the realm
of the hypothetical.

4 Another instance in which race could be relevant to determining reasonable suspicion or
probable cause is in the case of racial incongruity. An unfortunate aspect of modem American
society is that many of our cities remain racially balkanized. In some neighborhoods, it is highly
unusual to see a person of a different race from that of the local residents, who tend to share a
common racial heritage. Some courts have held that evidence of racial incongruity can never
provide grounds to justify a Fourth Amendment seizure, e.g., State v. Barber, 823 P.2d 1068,
1076 (Wash. 1992) (remanding the case to the trial court for additional findings of fact that racial
incongruity played no role in the decision by the police officer to stop and question the defend-
ants), while others have recognized that racial incongruity, standing alone, is insufficient grounds
for a forcible stop, see eg., Phillips v. State, 781 So. 2d 477, 478-79 (Fla. Dist. Ct. App. 2001)
(stop of a Black man merely because he was seen in the vicinity of a burglary that occurred in a
predominately White neighborhood, without other indicia of criminal activity, was held to vio-
late the Fourth Amendment); LaFontaine v. State, 749 So. 2d 558, 560 (Fla. Dist. Ct. App. 2000)
(officer's observation of a White female conversing with two Black males in a predominantly
Black neighborhood did not, without more, provide the officer with grounds to stop and ques-
tion the woman). A person seemingly "out of place" in a neighborhood comprised exclusively of
persons of another race is constitutionally indistinguishable from a person "out of place" behind
a convenience store at 3 o'clock in the morning. Under the right conditions, both sets of circum-
stances might be unusual and in combination with other factors might provide police with rea-
sonable grounds to make a stop.

49 Illinois v. Gates, 462 U.S. 213, 238 (1983)
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2. Racial Classifications Within Law Enforcement Policies
With the proliferation of administrative policies on racial profil-

ing,50 some state and local law enforcement agencies have, for the first
time, expressly codified the disparate treatment of citizens by race and
ethnicity. The Police Executive Research Forum (PERF), which
serves as a think tank for the nation's progressive law enforcement
agencies, advocates a model policy that permits officers to consider
race as one factor among others when they possess credible, locally
relevant information that links persons of a specific race to a specific
crime. For example, under this approach, officers could consider sus-
pect race as a factor in justifying a stop when they possess information
that White college students are purchasing drugs in a predominately
Black apartment complex. 1 Other administrative policies,52 and some
state statutes,53 implicitly allow for the consideration of race as one
factor among others by only prohibiting stops based solely on race.

Recent guidelines on racial profiling issued by the USDOJ also
expressly allow for the consideration of suspect race and ethnicity by
federal law enforcement agencies.' Like the PERF policy, the federal
Guidelines state that officers "may consider race and ethnicity only to
the extent that there is trustworthy information, relevant to the local-
ity or time frame, that links persons of a particular race or ethnicity to
an identified criminal incident, scheme, or organization."'55 Moreover,
the examples given in the Guidelines do not limit the consideration of
race merely to cases of suspect descriptions that include race; rather,
they permit officers to take race into account when they possesses
information or intelligence linking persons of a certain race to a par-
ticular criminal enterprise.'

50 See LomE FRIDELL iE AL., supra note 17.
51 Id. at 57.
52 E.g., LEXINGTON FAYETrE URBAN CounTr Div. OF POLICE, G.O. 00-2, PROFILING POL-

icy (Sept. 25, 2000); ML.m-DADE POLICE DEP'T ORDER 32-01, ENFORCEMENT PROFILING
(2000).

53 E.g., CoNN. GEN. STAT. § 54-11(b) (Supp. 2004) ("'racial profiling' means the detention,
interdiction or other disparate treatment of an individual solely on the basis of the racial or
ethnic status of such individual"); Ky. REv. STAT. ANN. § 15A.195(l) (Michie 2003) ("[n]o state
law enforcement agency ... shall stop, detain, or search any person when such action is solely
motivated by consideration of race, color, or ethnicity"); R.I. GEN. LAws § 31-21.1-2 (Supp.
2004) ("[tlhe general assembly declares that racial profiling as the sole reason for stopping or
searching motorists on our public highways is against public policy").

54 U.S. DEP'T OF JUSTICE, supra note 11, at 3.
55 Id.
56 One example listed in the Department of Justice's Guidelines:

2005]



CIVIL RIGHTS LAW JouRNAL

The PERF model policy and the USDOJ Guidelines comport
with the line of cases that permit law enforcement officers to consider
race as one factor among others in developing particularized suspicion
sufficient to support a Fourth Amendment seizure.5 7 In United States
v. Condelee,58 drug enforcement agents working the Kansas City Air-
port observed the defendant Condelee deplane from Los Angeles and
walk quickly to the airport exit.59 The agents had received a tip that
African-American street gangs from Los Angeles were using "sharply
dressed Black female couriers" to smuggle drugs into the airport.'
Condelee was a Black, well-dressed female carrying a purse and a gar-
ment bag61 and thus caught the attention of the officers, who followed
her through the airport and approached her outside while she waited
for a taxi. At some point during the encounter, one of the agents
displayed his badge and asked the defendant if she was carrying drugs.
After several denials, she eventually admitted that she had cocaine in
her purse, and she was placed under arrest.

The parties to the case agreed that the encounter between Con-
delee and the drug enforcement agents became non-consensual at the
point that the agent showed her his badge and asked if she was carry-
ing drugs.62 At that point, the court held that the stop was supported
by reasonable suspicion based on "Condelee's appearance, demeanor,
and actions prior to the time of the detention."63 Crucial to the court's
analysis was that Condelee's race and manner of dress matched the
information that the agents possessed regarding Black female drug
couriers from Los Angeles. The information utilized by the agents in

The FBI is investigating the murder of a known gang member and has information that
the shooter is a member of a rival gang. The FBI knows that the members of the rival
gang are exclusively members of a certain ethnicity. This information, however, is not
suspect-specific because there is no description of the particular assailant. But because
authorities have reliable, locally relevant information linking a rival group with a distinc-
tive ethnic character to the murder, federal law enforcement officers could properly con-
sider ethnicity in conjunction with other appropriate factors in the course of conducting
their investigation. Agents could properly decide to focus on persons dressed in a manner
consistent with gang activity, but ignore persons dressed in a manner who do not appear
to be members of that particular ethnicity.

57 United States v. Weaver, 966 F.2d 391, 395 n.2 (8th Cir. 1992); United States v. Condelee,
915 F.2d 1206 (8th Cir. 1990).

58 Condelee, 915 F.2d 1206.
59 Id. at 1208.
6 Id.
61 Id.
62 Id. at 1209.
63 1d. at 1210.
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this case linked persons of a specific race and gender to a particular
criminal scheme and thus would have been permissible under the new
USDOJ guidelines on racial profiling. Race was used as one factor
among others in developing particularized suspicion for an investiga-
tive detention. Because suspect race was clearly a relevant factor
under the totality of the circumstances, the court properly upheld its
use under the Fourth Amendment.

In contrast to the Guidelines' common sense approach to the
consideration of suspect race or ethnicity by federal law enforcement
officials, the USDOJ has taken a much harder line with local law
enforcement agencies in its pattern or practice lawsuits and the result-
ing consent decrees and memoranda of agreement. For example, the
consent decree entered into with the Los Angeles Police Department
states that "LAPD officers may not use race, color, ethnicity, or
national origin (to any extent or degree) in conducting stops or deten-
tions, or activities following stops or detentions, except when engaging
in appropriate suspect-specific activity to identify a particular person
or group."'  The consent decree goes on to explain that officers may
consider race or ethnicity only when searching for specific persons
who have been described, in part, by race and then only in conjunc-
tion with other appropriate identifying factors.65 The other consent
decrees that address racial profiling likewise limit the consideration of
suspect race only to situations where officers are seeking specific indi-
viduals who have been described according to race.66

The difference in approach between the Guidelines on one hand,
and the consent decrees and memoranda of agreement on the other, is
puzzling and may reflect nothing more than the 2000 change in presi-
dential administrations and attorneys general. However, the Los
Angeles consent decree was finalized in June of 2001, more than six
months after the Bush administration and John Ashcroft took office.
Another possibility is that USDOJ believes that local law enforcement

64 United States v. City of Los Angeles, No. 00-11769 GAF, Consent Decree at III.H. 103
(C.D. Cal. June 15, 2001), available at httpl/www.usdoj.gov/crt/split/documents/laconsent.htm.

65 J&
66 See, e.g. Ledford v. City of Highland Park, No. 00 C 4212, Consent Decree at III.B.

30-31 (N.D. Ill. Oct. 5, 2000), available at http://www.usdoj.gov/crt/split/documents/High-
landCD.htm; Memorandum of Agreement Between the United States Department of Justice
and the Montgomery County Department of Police and the Fraternal Order of Police, Mont-
gomery County Lodge 35, Inc., at III.A. (Jan. 14, 2000), available at http://www.usdoj.gov/crt/cor/
Pubs/mcagrmt.htm; United States v. State of New Jersey, No. 99-5970(MLC), It 26-28 (D.N.J.
Dec. 30, 1999), available at http://www.usdoj.gov/crt/split/documents/erseycomp.htm.
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agencies require stricter oversight and rules of accountability given
their history of citizen complaints and reports of misconduct.

What is clear is that USDOJ is not free to rewrite the rules of
criminal procedure simply because it believes that some state or local
law enforcement agencies may have abused their authority. The con-
stitutional rules governing Fourth Amendment searches and seizures
permit law enforcement officers to consider suspect race or ethnicity
in developing probable cause when relevant under the totality of the
circumstances. 7 Unfortunately, some state and local governments
seem willing to enter into consent decrees with USDOJ that inappro-
priately limit the discretion of their law enforcement officers.
Undoubtedly, the decision to do so is made after weighing a host of
factors, not the least of which is the time and expense of defending
against a USDOJ lawsuit. Nevertheless, limiting the consideration of
suspect race by local law enforcement officers to only situations
involving physical descriptions of specific persons is not required by
the Fourth Amendment and represents legal overreaching by USDOJ.
Race and ethnicity, like gender,6 age,69 or gang affiliation,70 may be a
relevant predictor of criminal activity under some circumstances,
especially when police possess information that links persons of a spe-
cific race or ethnicity to a particular type of crime or criminal enter-
prise. The Justice Department has no authority to declare it otherwise
or to mandate that state and local law enforcement agencies surrender
a potentially useful tool in combating crime.

B. Can Racial Profiling Policies Survive Equal Protection Analysis?
To the extent that racial profiling statutes, policies, or guidelines

expressly permit law enforcement officers to consider suspect race or
ethnicity in some contexts means that they are potentially subject to
strict scrutiny analysis. Under this approach, law enforcement policies

67 See supra text accompanying notes 44-46.
68 Despite comprising slightly less than 50 percent of the population, men committed 80

percent of the violent crimes in the United States in 2001. BUREAU OF JUSTICE STATISTICS,
CRIMINAL VICrIM1ZATION IN THE UNITED STATES, table 38 (2001).

69 In addition to gender, age is the strongest predictor for criminal behavior. The typical
criminal offender is a young male between the ages of 15 and 24. R.J. Herrnstein, Criminogenic
Traits, in CRIME 40 (James Q. Wilson & Joan Petersilia eds., 1995).

70 Membership in a street gang vastly increases the probability that a person will engage in
criminal behavior. Indeed, street gang cohesion revolves around a commitment to delinquency
or crime. See Malcolm W. Klein, Street Gang Cycles, in CaIME 218 (James Q. Wilson & Joan
Petersilia eds., 1995).
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that classify by race must be narrowly tailored to advance a compel-
ling state interest." Historically, the application of this standard has
resulted in the death knell for most racial classifications, an observa-
tion that led Justice Marshall to conclude that strict scrutiny analysis is
"strict in theory, but fatal in fact."'72 Recently, however, the Supreme
Court has adopted a more flexible approach when considering the
constitutionality of government policies that classify by race and has
recognized that not all racial classifications are invalid under strict
scrutiny analysis.7

In Grutter v. Bollinger,74 the Court upheld the admissions policy
at the University of Michigan Law School under a strict scrutiny stan-
dard even though that policy expressly allowed for the consideration
of applicant race and routinely operated to admit minority applicants
who scored lower on the LSAT than White applicants.75 In reaching
its decision, the majority noted that narrow tailoring does not require
all race-neutral alternatives to be exhausted before using race as a
"plus" factor in admissions decisions.76 In fact, it was the flexible,
individualized nature of the law school admissions process and its use
of race as only one factor among many that allowed the majority to
uphold the policy under a strict scrutiny analysis.'

Similarly, racial profiling policies and guidelines that permit law
enforcement officers to consider race, among other factors, when they
possess "trustworthy information, relevant to the locality or time
frame, that links persons of a particular race or ethnicity to an identi-
fied criminal incident, scheme, or organization 7 also pass muster
under the Equal Protection Clause. If student body diversity in uni-
versity law schools is a compelling governmental interest,79 then surely

71 See Gratz v. Bollinger, 539 U.S. 244 (2003); Grutter v. Bollinger, 539 U.S. 306 (2003);
Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995); City of Richmond v. Croson, 488 U.S.
469 (1989).

72 Fullilove v. Klutznick, 448 U.S. 448, 519 (1980) (Marshall, J., concurring) (citing Univ. of
Cal. Regents v. Bakke, 438 U.S. 265, 362 (1978) (joint opinion)).

73 Grutter, 539 U.S. at 326-27 (2003).
74 Id.
75 Id at 377 (Thomas, J. dissenting) (noting that almost half of white applicants scoring

between 163 and 167 on the LSAT were rejected, while 63 out of 77 Black applicants who had
LSAT scores above 155 were accepted).

76 Id. at 339.
77 Id. at 340 (noting that the admissions process considers all pertinent aspects of diversity

and uses race only as a "plus" factor in the context of individualized admissions decisions).
78 U.S. DEP'T oF Jus'ricE, supra note 11, at 3.
79 Grutter, 539 U.S. at 326.
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crime control also qualifies as such. In fact, ensuring the security and
safety of the populace is among the most fundamental of governmen-
tal responsibilities. Moreover, like the admissions policy approved of
by the Court in Grutter, racial profiling policies are narrowly tailored
to effect the compelling government interest of controlling crime
when they permit police to consider race only in conjunction with
other evidentiary factors and only in the narrow circumstance where
officers possess trustworthy information that links persons of a certain
race or ethnicity to a particular incident, criminal enterprise, or
organization.

Perhaps the most narrowly tailored use of such a policy is in cases
where officers use racial cues to help identify suspects whose race has
previously been described to them. In those cases, race cannot be
used alone to justify a stop because such use of race is not narrowly
tailored and creates too great a probability that the innocent will be
swept up in the net of suspicion. However, when race is considered
with other physical descriptors, or other evidentiary or behavioral
cues, then it is well-adapted to its purpose.' Likewise, consideration
of race is narrowly tailored where officers possess information that
persons of a particular race or ethnic group are involved in a specified
criminal scheme and race is used as one factor among others in taking
law enforcement action."1 Under the Guidelines, officers are not
required to ignore such information and investigate all racial groups
equally. Such an approach would be an inefficient use of scarce law
enforcement resources and would be more likely to implicate innocent
persons than the careful consideration of race in conjunction with
other evidentiary factors.

80 Cf. Buffkins v. City of Omaha, 922'F.2d 465 (8th Cir. 1990) (defendant failed to show
officers' actions were motivated by racial discrimination when officers confirmed that suspect
matched racial description provided, arrived on flight specified, and carried a teddy bear with
seams that appeared resewn) and United States v. Bautista, 684 F.2d 1286 (9th Cir. 1982) (stop
of suspected bank robbers who matched description of Iranian or Mexican suspects upheld
where officers also took into account the nature of the suspects' dress and their proximity to the
scene of the crime) with Florida v. J.L., 529 U.S. 266 (2000) (officers lacked reasonable suspicion
to frisk Black male suspect based on anonymous tip that Black youth wearing a plaid shirt was
carrying a gun) and United States v. Jones, 242 F.3d 215 (4th Cir. 2001) (officer lacked reasona-
ble grounds to stop vehicle carrying four Black men based solely on anonymous tip that four
Black men were acting in a disorderly manner).

81 See United States v. Weaver, 966 F.2d 391 (8th Cir. 1992); United States v. Condelee, 915
F.2d 1206 (8th Cir. 1990).
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The key to a narrowly tailored racial profiling policy that will
withstand scrutiny under the Equal Protection clause is appropriate
limiting language that allows race to be used only as one factor among
others in arriving at an individualized determination of reasonable
suspicion or probable cause.' In fact, it was the lack of individualized
consideration of applicants in the companion case to Grutter that
caused the Court to strike down the race-based admissions policy of
the University of Michigan's College of Literature, Science, and the
Arts. 3 That policy assigned one fifth of the points needed to guaran-
tee admission to all underrepresented minority applicants and thus did
not permit the assessment of each applicant as an individual.84 Simi-
larly, law enforcement policies that permit officers to consider suspect
race without reference to other individual or contextual factors, or
that assigned suspicion merely on racial grounds, also would be
overbroad.

In Brown v. City of Oneonta,' the Second Circuit Court of
Appeals upheld a police "sweep" of Oneonta's non-White residents in
response to an attack of an elderly woman by a Black man several
days before. Police approached and questioned more than 200 minor-
ity men over several days in an attempt to locate the Black male
assailant with a cut on his hand.8 6 Although the police in Brown were
not operating under an official policy that sanctioned their actions, the
facts of the case are useful for analysis under the Grutter standard
because the USDOJ Guidelines provide a hypothetical that is identi-
cal to the facts of Brown.87 Mirroring the rationale from the Court of
Appeals,8 the Guidelines approve of the police investigatory activities
in the hypothetical as appropriate actions not undertaken with a dis-
criminatory purpose in mind. 9

However, assuming for a moment that the Oneonta Police had
been operating under guidelines similar to those from the USDOJ
that permitted their actions, would the guidelines withstand strict
scrutiny analysis under Grutter? Although the Guidelines speak of

82 See Grutter, 539 U.S. at 336-37.
83 Gratz v. Bollinger, 539 U.S. 244, 270-72 (2003).
84 Id
85 221 F.3d 329 (2d Cir. 2000).
86 Id at 334.
87 U.S. DEP'T OF Jus"rcE, supra note 11, at 4.
8 Brown, 221 F.3d at 334-41.

89 I.
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considering race in conjunction with other appropriate factors, they
do so only in the context of one example 9° and do not expressly
require an individualized determination of suspicion that takes
account not only race but other relevant factors as well. In Brown,
officers questioned young minority males based on a description that
included age, gender, race, and the possibility of a cut on the hand.91
But the actual application of these criteria still produced a dragnet-
type investigation that swept more than 200 people into its net. Thus,
race was not used as a "plus"' factor in the investigation but as the
primary motivation for singling out some citizens but not others. No
other relevant indicators of suspicion were used, nor was any attempt
made to link specific individuals to the crime. To the extent that the
USDOJ Guidelines permit this sort of investigation, they are not suffi-
ciently tailored to survive even the loosened strict scrutiny standard
from Grutter.

Racial profiling policies adopted by law enforcement agencies
should, consistent with the strictures of the Fourth93 and Fourteenth
Amendments, permit officers to consider suspect race or ethnicity
when (1) they are searching for a person whose race or ethnicity is
known to them, or (2) they possess information that links persons of
an identified racial group to a particular criminal organization,
scheme, or enterprise. Furthermore, such policies should explicitly
require that race or ethnicity be used only as one factor among others
in a context-specific, individualized determination of suspicion. Poli-
cies written in this manner will ensure that officers can take race or
ethnicity into account when relevant but narrowly circumscribe their
consideration of these criteria in a manner that comports with the
requirements of strict scrutiny under the Equal Protection Clause.

II. DISPARATE IMPACT CLAIMS

Most racial profiling claims in the courts involve allegations that
law enforcement officials targeted minorities for selective enforce-
ment in stops, searches, or arrests under existing facially-neutral laws.
Rather than pointing to explicit policies that allow for differential
treatment, plaintiffs typically allege that the stop practices of an

90 U.S. DEP'T OF JUSTICE, supra note 11, at 4.
91 221 F.3d at 334.
92 Grutter v. Bollinger, 539 U.S. 306, 334-35 (2003).
93 See supra Part I.A.2.
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agency or a particular officer have a disparate impact on the racial
group of which the plaintiff is a member and that such practices are
part of an intentional pattern of racial discrimination. 94

A. The Two-Prong Test from Armstrong

Generally speaking, the Equal Protection Clause of the Four-
teenth Amendment prohibits law enforcement officials from purpose-
fully discriminating against persons because of their race. 95 In United
States v. Armstrong," the Supreme Court reaffirmed a two-part test
for deciding equal protection-based claims of selective prosecution.
The Court held that a criminal defendant seeking discovery based on
an allegation of selective prosecution must demonstrate that a
prosecutorial policy had both a discriminatory effect and was moti-
vated by a discriminatory purpose. Purposeful discrimination does
not require proof of racial animus but does require evidence that the
decision-maker "selected or reaffirmed a particular course of action at
least in part 'because of,' not merely 'in spite of,' its adverse effects
upon an identifiable group." 9 Moreover, in proving the discrimina-
tory effect prong of the test, the Court stated that defendants (or
plaintiffs in civil lawsuits) must show that similarly situated persons of
another race were not prosecuted."

After Armstrong, most lower courts began applying the two-
prong selective prosecution test to claims of selective enforcement by
police in the racial profiling context.9 In addition to proving discrimi-
natory purpose, this test requires racial profiling claimants to provide
evidence that they were treated differently than similarly situated per-

94 See, eg., Marshall v. Columbia Lea Reg'l Hosp., 345 F.3d 1157 (10th Cir. 2003); Chavez
v. I. State Police, 251 F3d 612 (7th Cir. 2001); United States v. Mesa-Roche, 288 F. Supp. 2d
1172 (D. Kan. 2003); Anderson v. Cornejo, 284 F. Supp. 2d 1008 (N.D. II. 2003); Rodriguez v.
Cal. Highway Patrol, 89 F. Supp. 2d 1131 (N.D. Cal. 2000).

95 See McCleskey v. Kemp, 481 U.S. 279 (1987).
96 517 U.S. 456 (1996).
97 Wayte v. United States, 470 U.S. 598, 610 (1985) (quoting Personnel Adm'r of Mass. v.

Feeney, 442 U.S. 256, 279 (1979)).
98 Armstrong, 517 U.S. at 465.
99 See, e.g., Bradley v. United States, 299 F.3d 197 (3d Cir. 2002); United States v. Chavez,

281 F.3d 479 (5th Cir. 2002); Farm Labor Org. Comm. v. Ohio State Patrol, 308 F.3d 523 (6th
Cir. 2002); Flowers v. Fiore, 239 F. Supp. 2d 173 (D.R.I. 2003), affid, 359 F.3d 24 (1st Cir. 2004);
Anderson v. Cornejo, 225 F. Supp. 2d 834 (N.D. Ill. 2002), rev'd in part, vacated in part, 355 F.3d
1021 (7th Cir. 2004).

2005]



CIVIL RiGHTs LAW JOURNAL

sons of another race who were not stopped by the police."° In order
to fulfill this requirement, plaintiffs usually must resort to statistical
evidence showing differences in police traffic stop rates among racial
subgroups of the driving population.101

B. Statistical Challenges to Proof of Discriminatory Impact

Courts and legal commentators alike have recognized the diffi-
culty of requiring racial profiling claimants to identify specific, simi-
larly situated persons of another race who were not stopped by the
police. 2 It goes without saying that police do not keep records of
people whom they might have stopped but did not. Because records
of these individuals do not exist, it is difficult to imagine how the typi-
cal plaintiff could ever identify specific persons who were similarly
situated when the plaintiff was stopped. Perhaps functioning as the
exception that proves the rule, United States v. Chavez13 involved a
private investigator-plaintiff attempting to recreate the circumstances
of a previous traffic stop of a criminal defendant. Chavez, the investi-
gator, was himself stopped by an Illinois state trooper while being fol-
lowed by a female employee of the public defender's office that had
hired him. 4 Addressing Chavez's complaint that he was targeted
because of his Hispanic ethnicity, the court of appeals concluded that
the public defender's office employee following him was similarly situ-
ated "in all pertinent respects" since the two were traveling together
and the Illinois State Police conceded that neither had committed a
traffic infraction.10 5

The unusual facts of Chavez aside, racial profiling claimants not
fortunate enough to have a confederate traveling with them when
stopped will be hard pressed to identify specific individuals who were
similarly situated. Instead, as Chavez and the other named plaintiff in
the case attempted to do, they will offer statistical evidence which pur-

100 See, e.g., Chavez v. Ill. State Police, 251 F.3d 612, 636 (7th Cir. 2001); United States v.
Mesa-Roche, 288 F. Supp. 2d 1172, 1184-85 (D. Kan. 2003).

101 See Mesa-Roche, 288 F. Supp. 2d at 1187.
102 See, e.g., Chavez, 251 F.3d at 639-40; Mesa-Roche, 288 F. Supp. 2d at 1187; Alschuler,

supra note 35, at 204.
103 251 F.3d 612 (7th Cir. 2001).
104 id. at 623.
105 Id. at 637. The court discounted any differences between Chavez and the public

defender's office employee, including the fact that she was a female, was not driving a rental
vehicle, did not have California license plates on her car, was not driving a red car, and did not
have the same types of objects on the front seat of her vehicle. Id.
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ports to show that persons in the plaintiffs' same racial or ethnic group
were stopped disproportionately to their percentage in the relevant
comparison population, thus demonstrating discriminatory impact."°6

Most courts have allowed the use of statistics for this purpose but
have found them lacking in methodological rigor. 7

The use of statistical evidence to prove disproportionality in traf-
fic stops raises a host of methodological problems. First, plaintiffs
must identify and measure the racial composition of the driving popu-
lation from which they were stopped. Census data is an unreliable
estimate of the driving population because it measures the static resi-
dential population of an area rather than its fluid population of motor-
ists." Recognizing this problem, some racial profiling claimants have
relied on observational studies of drivers and violators to establish a
baseline population against which to compare police traffic stops. 0 9

In United States v. Mesa-Roche, the court accepted the premise that
drivers of all races violate the myriad of traffic laws at approximately
the same rate .10 In effect, the court held that drivers of all races are
similarly situated when it comes to the risk of a traffic stop simply
because they are operating their vehicles together on the highways.'
This assumption is not only empirically unsupported,"2 but it defines

106 1d at 641.
107 Id. at 640; see also Marshall v. Columbia Lea Reg'l Hosp., 345 F.3d 1157 (10th Cir.

2003); United States v. Mesa-Roche, 288 F. Supp. 2d 1172, 1189-90 (D. Kan. 2003).
108 See Chavez, 251 F.3d at 644; Michael R. Smith & Geoffrey P. Alpert, Searching for

Direction: Courts, Social Science, and the Adjudication of Racial Profiling Claims, 19 Jus-r. Q.
673, 677 (2002).

109 Mesa-Roche, 288 F. Supp. 2d at 1178-82; State v. Soto, 734 A.2d 350,352-53 (NJ. Super.
Ct. Law Div. 1996).

110 288 F. Supp. 2d at 1192.
ill Id
112 Evidence regarding the traffic violation rates of different racial groups is scant and con-

flicting. In Soto, the defendants' expert, Dr. John Lamberth, designed a traffic violator survey
that used observation of the traffic stream on the New Jersey Turnpike to identify the percentage
of speeding vehicles that contained Black occupants. 734 A.2d at 352-53. Those figures were
then compared to the percentage of all vehicles observed (speeding and non-speeding) contain-
ing Black occupants to ascertain whether Blacks violated the speed limit in greater proportions
than their composition among travelers. Id. In the two studies, vehicles with Black occupants
comprised 13.5% of all vehicles observed, while a comparable 15% of vehicles that exceeded the
speed limit contained Black occupants. Id Note, however, that the study only measured one
violation, speeding, and only at the extreme low end of the spectrum (5 mph over the speed
limit). Moreover, the study purported to ascertain the speeding rate of Black motorists but
included in the pool of speeders any vehicle containing a person who appeared to be Black,
regardless of whether that individual was actually driving the car. Id. Dr. Lamberth also con-
ducted a similar observation study in support of a racial profiling settlement against the Mary-
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"similarly-situated" in the broadest possible terms. The only criteria
necessary for drivers to be considered similarly situated is that they be
driving somewhere on the same interstate highway. Even the Soto
court, which ultimately found in favor of the defendants on their racial
profiling claims, recognized that a racial group's driving population is
an inappropriate benchmark against which to measure police traffic
stop activity.113

In addition to whatever technical violations of the traffic laws
police may observe, they may legitimately take into account a host of
other factors in deciding which of many violators to stop. Those fac-
tors may include the characteristics of the area where the stop is to
occur, traffic patterns on the particular roadway in question, the
behavior of drivers or passengers, and characteristics of the vehicle
itself, among many others. 4 Thus, deciding which drivers are simi-
larly situated is far more complex than the sweeping pronouncement
issued by the court in Mesa-Roche - that every driver is similarly situ-
ated - suggests.

Even if the appropriate benchmark population can be identified,
the racial composition of drivers who could have been stopped by the

land State Police. Samuel R. Gross & Katherine Y. Barnes, Road Work: Racial Profiling and
Drug Interdiction on the Highway, 101 MIcH. L. REv. 651, 664 (2002). In the Maryland survey,
Dr. Lamberth apparently corrected some of the weaknesses with his methods in New Jersey and
had his observers gather racial information only on drivers and on a larger set of traffic viola-
tions, including speeding, changing lanes without signaling, unsafe lane changing, weaving, and
tailgating. ld. He found that Black drivers committed the observed traffic infractions propor-
tionately to their representation among all observed motorists. Id at 687. In contravention to
Dr. Lamberth's findings in New Jersey and Maryland, researchers from the Public Service
Research Institute conducted a traffic observation study that utilized radar-triggered cameras to
take photos of speeders at 14 locations on the New Jersey Turnpike. JAMES E. LANGE, KEN-
NETH 0. BLACKMAN & MARK B. JOHNSON, PUB. SERVS. RESEARCH INST., SPEED VIOLATION
SURVEY OF THE NEW JERsEY TuRNPIKE: FmAL REPORT 4 (2001) (on file with author). The race
and ethnicity of the drivers captured on the photos were then assigned by two panels of three
independent raters. The researchers found no differences in speeding rates among Whites,
Blacks, and Hispanics in 55 mph speed zones but found that Blacks were significantly more
likely than Whites to speed in 65 mph speed zones, even after controlling for age and gender. Id.
at 14. Consequently, the Lange report appears to show different violation patterns among
Blacks and Whites with regard to speeding and suggests that Blacks may be at greater risk for
being stopped by police in higher speed zones.

113 State v. Soto, 734 A.2d 350, 353 n.3 (NJ. Super. Ct. Law Div. 1996) (stating that the
racial composition of violators, not drivers, is the appropriate comparison population for police
traffic stops).

114 See United States v. Brignoni-Pbnce, 422 U.S. 873, 884 (1975) (noting that officers may
take into account "any number of factors" in deciding whether reasonable suspicion exists for a
traffic stop).
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police but were not is, by definition, not readily available from police
or prosecution files like for arrestees in selective prosecution cases.
The dilemma of how to accurately estimate this pool of drivers is
known as the "denominator problem" and has not been resolved by
social scientists.115 In fact, methodological weaknesses in the develop-
ment of a benchmark have resulted in the dismissal of a number of
racial profiling claims against law enforcement officers and
agencies. " "

In Chavez, for example, the court of appeals rejected the plain-
tiff's use of statistics to show discriminatory effect as a matter of
law.1"7 The court found fault with both the police traffic stop data
itself and with the benchmark estimates of the driving population
against which the stop data was compared.118 The stop data captured
driver race in only a small percentage of total stops and thus was non-
random and statistically unreliable.119 Estimates of the Illinois inter-
state driving population against which the stop data was compared
were derived from the 1990 census, as adjusted by the 1990 Nation-
wide Personal Transportation Survey (NPTS). 1 ° The NPTS was not
designed to provide state-level driving information, however, and
even if it was, the court correctly pointed out that "census data can tell
us very little about the numbers of Hispanics and African-Americans
driving on Illinois interstate highways." ''"

115 For a discussion of the strengths and weaknesses of various benchmarking methods, see
LoRE A. FRmELL, By THE NUMBERS: A GUIDE FOR ANALYZING RACE DATA FROM VEHICLE
SToPs chs. 2-10 (2004). Methods that have been used or proposed include the use of raw or
adjusted census data, DMV or licensed driver information, blind enforcement mechanisms such
as red light cameras, traffic crash data, and field observation of drivers and violators, among
others. Id; Geoffrey P. Alpert & Michael R. Smith, Toward a Better Benchmark: Assessing the
Utility of Not-at-Fault Traffic Crash Data in Racial Profiling Research, 6 JusT. Rs. & POL'Y, no.
1, 2004, at 43,45-49; Brian L Withrow, A Comparative Analysis of Commonly Used Benchmarks
in Racial Profiling Research, A Research Note, 6 JusT. RES. & POL'Y, no. 1, 2004, at 71. None of
these methods has proven wholly satisfactory.

116 See Chavez v. Ill. State Police, 251 F.3d 612 (7th Cir. 2001); United States v. Duque-
Nava, 315 F. Supp. 2d 1144 (D. Kan. 2004); United States v. Alcaraz-Arellano, 302 F. Supp. 2d
1217 (D. Kan. 2004); United States v. Parada, 289 F. Supp. 2d 1291 (D. Kan. 2003); United States
v. Mesa-Roche, 288 F. Supp. 2d 1172 (D. Kan. 2003).

117 251 F.3d at 645.
11s Id at 643-45.
119 Id. at 643. llinois had no comprehensive database that captured relevant information

on all traffic stops, regardless of outcome-
120 Id. at 644.
121 Id
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Other courts, too, have found fatal flaws in the racial profiling
statistics offered by plaintiffs in support of their claims. In United
States v. Alcaraz-Arellano,122 the District Court of Kansas held that
the racial profiling study relied on by the plaintiffs was so flawed that
it could not be used to demonstrate discriminatory effect. First, the
roadway observation study that purportedly established a benchmark
driving population was not conducted in the area where the stop com-
plained of occurred and thus could not be generalized to that area.123

Second, the observed sample of vehicles was too small and the ability
of the observers to reliably ascertain Hispanic ethnicity was questiona-
ble. 24 Third, no attempt was made to verify the accuracy or validity of
the police traffic stop data themselves.12 Fourth, the benchmark
developed was for drivers, not violators, which is the more appropri-
ate comparison population.126 Finally, the benchmark statistics were
relevant only to the initial stop of the plaintiff and contained no infor-
mation that non-Hispanics were detained or searched in ways that dif-
fered from the Hispanic plaintiff in the case."r

As these cases demonstrate, courts are skeptical of statistics that
purport to prove discriminatory effect in racial profiling cases.12s In
most instances, courts have found significant flaws in the statistics
offered by complainants that have resulted in the dismissal of their
Equal Protection-based claims on the ground that they did not suffi-
ciently identify a pool of similarly situated persons of another race
who could have been stopped by the police but were not.

122 302 F. Supp. 2d 1217 (D. Kan. 2004). Like United States v. Mesa Roche, 288 F. Supp.2d
1172 (D. Kan. 2003), discussed supra text accompanying notes 110-112, Alcarz-Arellano
involved the Russell County, Kansas Sheriff's Department and a racial profiling study commis-
sioned by the Kansas state legislature. In addition to Mesa-Roche and Alcarz-Arellano, this
same study has given rise to at least two other reported racial profiling cases. See United States
v. Duque-Nava, 315 F. Supp. 2d 1144 (D. Kan. 2004); United States v. Parada, 289 F. Supp. 2d
1291 (D. Kan. 2003).

123 Alcraz-Arellano, 302 F. Supp. 2d at 1229.
124 Id. at 1230. Even the study's author, Dr. John Lamberth, admitted little evidence exists

that observers can reliably determine Hispanic ancestry.
125 lit at 1231.
126 See id. at 1231-32.
127 l1& at 1232.
128 See also United States v. Barlow, 310 F.3d 1007, 1011-12 (7th Cir. 2002) (citing the

flawed statistical methodology of the plaintiff's expert in rejecting plaintiff's claim of discrimina-
tory enforcement by agents of the DEA).
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C. Courts' Rejection of Aggregate Statistics to Prove Discriminatory
Intent

Even if plaintiffs can overcome Armstrong's discriminatory effect
hurdle with evidence of racial disparities in police traffic stops, they
must still prove purposeful discrimination to make out a constitutional
violation for the unequal enforcement of a facially-neutral law or pol-
icy.129 Direct evidence that a police officer acted with discriminatory
intent is often hard to come by. Occasionally, an officer may candidly
admit that a suspect's race or ethnicity influenced the officer's deci-
sion to stop, search, or arrest the suspect. Such was the case in United
States v. Weaver 1" and United States v. Condelee,'31 where officers tes-
tified that they stopped the defendants at least in part because they fit
the racial characteristics of persons whom the officers believed were
transporting drugs.

Officers also may use racially offensive language or make state-
ments from which an inference could be drawn that their enforcement
actions were racially motivated. For example, in Chavez v. Illinois
State Police,'3 one of the plaintiffs, an African-American man, stated
that the defendant officer referred to him as one of "you people.' 1 33

Often, though, plaintiffs possess no such evidence and instead attempt
to prove purposeful discrimination based on statistical evidence pur-
porting to show aggregate differences in the way Whites and similarly
situated minorities are treated by the police. Under this theory, proof
of discriminatory effect is tantamount to proof of intentional
discrimination.

In response to this argument, most courts have stated that statis-
tics, by themselves, are insufficient to prove discriminatory purpose in
racial profiling cases.134 Most of these cases cite McCleskey v. Kemp 135

129 McCleskey v. Kemp, 481 U.S. 279,292 (1987) (holding that purposeful discrimination is
the foundation of Equal Protection analysis); Washington v. Davis, 426 U.S. 229, 248 (1976)
(noting that invalidating race-neutral laws based solely on the ground of disproportionate impact
might invalidate "a whole range of tax, welfare, public service, regulatory, and licensing statutes
that may be more burdensome to the poor and to the average black than the more affluent
white").

130 966 F.2d 391 (8th Cir. 1992).
131 915 F.2d 1206 (8th Cir. 1990).
132 251 F.3d 612 (7th Cir. 2001).
133 d at 645.
134 See United States v. Barlow, 310 F.3d 1007, 1011 (7th Cir. 2002) (statistics are rarely

sufficient to prove an Equal Protection violation); Chavez, 251 F.3d at 647 (statistics may not
serve as sole proof of discriminatory intent in a racial profiling case); United States v. Duque-
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for the proposition that the Supreme Court has accepted the use of
statistics to prove discriminatory intent only in limited contexts not
reflected in the situation of racial profiling by police.13 6

In McCleskey, the defendant challenged the constitutionality of
Georgia's death penalty system on Eighth and Fourteenth Amend-
ment grounds. 37 In support of his claims, he offered a statistical anal-
ysis which showed that in the aggregate, Black defendants who
murdered White victims were more likely to receive a death sentence
than other victim-offender racial combinations.138 According to the
defendant, this statistical evidence proved that he was discriminated
against because of his race and the race of this victim.'39

In adjudicating McCleskey's Fourteenth Amendment claim, the
Supreme Court assumed the validity of the statistical analysis on
which it was based.14 Nevertheless, the Court rejected his Equal Pro-
tection argument, holding that the statistical evidence failed to
demonstrate that decision-makers had acted with discriminatory pur-
pose in his specific case, which the Court held was a predicate to
recovery on Equal Protection grounds. 41 In support of its conclusion,
the majority reviewed, and then distinguished, a series of earlier deci-
sions that had accepted the use of statistics to prove intentional
discrimination. 42

Nava, 315 F. Supp. 2d 1144, 1162 (D. Kan. 2004) (proponent cannot rely solely on statistics to
prove discriminatory effect or impact); United States v. Hare, 308 F. Supp. 2d 955, 997 (D. Neb.
2004) (purely statistical evidence alone is rarely sufficient to support an equal protection claim);
United States v. Alcaraz-Arellano, 302 F. Supp. 2d 1217, 1234 (D. Kan. 2004) (defendant must
produce non-statistical evidence to demonstrate discriminatory intent); United States v. Parada,
289 F. Supp. 2d 1291, 1306 (D. Kan. 2003) (defendant must show evidence specific to his own
case of discriminatory intent); United States v. Mesa-Roche, 288 F. Supp. 2d 1172, 1194-95 (D.
Kan. 2003) (plaintiff cannot rely solely on statistics to prove discriminatory purpose but must
also show a link between the statistics and the discrimination).

135 481 U.S. 279, 293 (1987).
136 See, e.g., Chavez, 251 F.3d at 647; Duque-Nava, 315 F. Supp. 2d at 1162 n.56; Parada,

289 F. Supp. 2d at 1306 n.43.
137 481 U.S. at 286.
138 ld at 286-87.
139 Id. at 292.
140 Id. at 291 n.7.
141 Id. at 292-93.
142 Id. at 293-96 (citing Bazemore v. Friday, 478 U.S. 385 (1986) (racial disparity in employ-

ment claim brought under Title VII); Castaneda v. Partida, 430 U.S. 482, 495 (1977) (statistical
disparity between Hispanic representation of those summoned to grand jury duty and Hispanic
population in the county); Turner v. Fouche, 396 U.S. 346, 359 (1970) (statistical disparity
between Blacks in population and those on grand jury lists); Whitus v. Georgia, 385 U.S. 545, 552
(1967) (disparity between Black population and Black representation on grand jury venire);
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Relying on McCleskey, lower courts also have rejected the use of
statistics to raise an inference of purposeful discrimination in the
racial profiling context. However, this reading of McCleskey is over-
broad and fails to recognize that properly obtained statistical evidence
of large racial disparities in police traffic stops may provide compel-
ling proof of purposeful discrimination. Unfortunately, when con-
fronted with weak methodological designs and flawed statistical
evidence of discriminatory effect, most lower courts have erroneously
concluded that McCleskey also demands the rejection of statistics to
prove discriminatory purpose.

III. THE PROPER ROLE FOR STATISTICAL EVIDENCE OF
PURPOSEFUL DISCRIMINATION IN RACIAL PROFILING
CASES

Most courts that have addressed the issue have agreed that statis-
tical evidence of racial disparities in police traffic stops is admissible to
prove the discriminatory effect prong of a selective enforcement
claim. 43 Thus, racial profiling complainants can use statistics to prove
that they were treated differently than similarly situated persons of
another race. As discussed above, though, most courts also have con-
cluded that statistical proof of discriminatory effect cannot be used, by
itself, to raise an inference of discriminatory purpose, which is the
other necessary component to an Equal Protection-based claim of
selective enforcement.1" This section argues that when obtained and
used properly, statistical evidence of racial disparities in traffic stops is
appropriate to show both discriminatory effect and discriminatory
purpose.

A. Putting McCleskey in the Proper Context
In rejecting the use of statistical evidence to demonstrate discrim-

inatory intent in McCleskey, the Court detailed the difficulties of

Gomillion v. Lightfoot, 364 U.S. 339, 340 (1969) (racial disparity among those removed from
municipal boundary following redistricting); Yick Wo v. Hopkins, 118 U.S. 356, 373 (1886)
(racial disparity among those denied permits to operate laundries)).

143 See United States v. Barlow, 310 F.3d 1007, 1011 (7th Cir. 2002); Chavez v. Ill. State
Police, 251 F.3d 612, 640 (7th Cir. 2001); United States v. Duque-Nava, 315 F. Supp. 2d 1144,
1155-56 (D. Kan. 2004); United States v. Alcaraz-Arellano, 302 F. Supp. 2d 1217, 1226 (D. Kan.
2004); United States v. Parada, 289 F. Supp. 2d 1291, 1305 (D. Kan. 2003); United States v.
Mesa-Roche, 288 F. Supp. 2d 1172, 1187-88 (D. Kan. 2003).

144 See supra text accompanying note 134.

20051



CIVIL RiGHTs LAW JOURNAL

drawing an inference of discrimination in a particular sentencing deci-
sion from aggregate statistics showing disparities in death sentences
over time and across the State of Georgia. Unlike the statistics used
in the venire-selection and Title VII cases, which typically relate to a
single jury commission or employer, the Court noted that the death
penalty analysis in McCleskey attempted to "deduce a state policy by
studying the combined effects of the decisions of hundreds of
juries" '145 and many prosecutors and then infer from that analysis that
decision-makers discriminated against McCleskey in his particular
case. Another difference between the statistics offered in McCleskey
and the venire or employment discrimination cases was that the state
had no practical opportunity to rebut the statistics because public pol-
icy prevents calling jurors or prosecutors as witnesses to testify about
their decision-making rationales. 48 Finally, the aggregate racial dis-
parities shown in Georgia death sentences simply were not large
enough to warrant overturning the state's capital punishment system,
which, by its nature, depends upon the discretionary judgments of
many actors. 147

The use of statistics to demonstrate discriminatory intent in the
typical racial profiling case does not present the same problems that
troubled the Court in McCleskey, at least when an individual law
enforcement officer is the target of the lawsuit or motion to suppress.
To begin with, lawsuits that allege discrimination by a single named
law enforcement officer do not require a combined statistical analysis
of multiple decision-makers. Unlike the analysis in McCleskey, which
involved data from more than 2,000 Georgia death penalty cases, 48

each with a separate jury and prosecuting attorney, a selective
enforcement claim that names a single police officer, state trooper, or
deputy sheriff requires only that a court assess the actions of a single
individual. The problem of deducing purposeful discrimination in a
particular case based on the aggregate analysis of decisions made by
many other entities is simply not present where a single law enforce-
ment officer is named as the defendant. As the Supreme Court itself
noted in McCleskey, the decisions of a single entity over time are

145 481 U.S. at 295 n.15.
146 Id. at 296.
147 See id. at 297.
148 See DAVID C. BALDUS, GEORGE WOODWORTH & CHARLES A. PULASKI, EQUAL JUS-

TICE AND THE DEATH PENALTY (1990) for a complete discussion of the statistical analysis relied
upon by the defendant in McCleskey.
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DEPOLITICIZING RACIAL PROFILING

fairly attributable to that entity and indicate a consistent policy that
may raise an inference of purposeful discrimination if not rebutted.'49

Moreover, unlike McCleskey, where issues of confidentiality and
public policy precluded calling jurors to testify regarding the motiva-
tions for their decisions in death penalty cases, individual law enforce-
ment officers and the agencies that employ them have a meaningful
opportunity to rebut a prima facie showing of purposeful discrimina-
tion in racial profiling cases. Police officers regularly serve as wit-
nesses and are accustomed to justifying their decisions under rigorous
cross-examination. Moreover, the government is in a much better
position than a racial profiling complainant to explain a particular
officer's stop practices. Once statistical evidence of racial disparities
in a police officer's traffic stop patterns is presented, agency records,
supervisory directives, and the testimony of other officers are all
sources that may explain the apparent disparities. It is appropriate to
place the burden of producing such evidence on the entity that has the
best access to it - the government.

B. Officer-to-Officer Statistical Comparisons in the Courts

Although the McCleskey Court believed that the Baldus study
was insufficient to support an inference of discrimination, 5 ' a prop-
erly conducted analysis of an individual officer's traffic stop patterns
can produce "exceptionally clear"151 evidence of purposeful discrimi-
nation. A promising technique for assessing potential discrimination
in the traffic stop practices of a particular officer is to compare the
racial composition of the officer's stops to the racial composition of
stops made by other officers who work the same assignment in the
same general area and at approximately the same time of day.152

Sometimes referred to as "internal benchmarking,"' 53 this technique
helps eliminate systematic variations in the drivers or traffic violators
encountered by different officers and helps rule out non-discrimina-
tory hypotheses for observed disparities.' 54 In its simplest form, the
idea is to compare the proportion of minority drivers stopped by

149 See McCleskey, 481 U.S. at 295 n.15.
150 Id at 297.
151 Id
152 Fridell, supra note 115, ch. 8.
153 Samuel Walker, Searching for the Denominator: Problems with Police Traffic Stop Data

and an Early Warning System Solution, 3 JusT. REs. & POL'Y, no. 3, 2001, at 63.
154 See Fridell, supra note 115, at 14445.
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Officer A to the proportion of minority drivers stopped by Officers B,
C, D, and E, making sure to match the comparison officers to Officer
A by time, location, and assignment.15 5

Plaintiffs have attempted to use this type of statistical comparison
in several reported racial profiling cases. In United States v. Mesa-
Roche,156 the court accepted the plaintiffs internal benchmarking evi-
dence as proof of discriminatory effect 157 but rejected its use to prove
discriminatory purpose. The statistics relied on by the plaintiff in
Mesa-Roche were based on several pieces of evidence. First, traffic
stop records from the Russell County Sheriff's Department showed
that the deputy in question stopped far more Hispanic motorists than
his counterparts on the Russell County Sheriff's Department. Second,
the plaintiff relied on an observation study of Kansas motorists along
a stretch of Interstate 70 in another county158 to conclude that the
population of Hispanic drivers on the interstate was substantially
lower than the proportion of Hispanic drivers stopped by the deputy.
Finally, the plaintiff compared the Hispanic proportion of the deputy's
stops to the proportion of Hispanics stopped by the Kansas Highway
Patrol on another stretch of the same interstate.15 9

In analyzing the statistics offered, the court rejected the compari-
son between the deputy's stops and those of his colleagues, noting that
the deputy in question was the only one who regularly patrolled the
interstate highway through Russell County."6 In other words, the
geographic match between the deputy and the comparison group was
not close enough to rule out the possibility that the deputy faced a
different driving population on the interstate highway than other
officers from the sheriffs department who patrolled different types of
roadways. Next, the court cited substantial methodological flaws in
the observation study that called its results into question, including the
failure of the researcher to conduct a sufficient number of observa-
tions and the failure to check the accuracy of the observations by

155 Id.
156 288 F. Supp. 2d 1172 (D. Kan. 2003).
157 Id at 1190.
158 The observation study took place between Colby, Kansas and the Kansas-Colorado

border, which was approximately 130 miles away from the location where the traffic stop of the
defendant occurred. Id. at 1181.

159 id. at 1188.
160 Id.
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employing more than one observer.' 61 Turning to the final piece of
evidence, the court found that the difference between the proportion
of Hispanic motorists stopped by the deputy (34%) and the propor-
tion of Hispanic motorists stopped by the Highway Patrol (7%) 130
miles away on the same interstate was sufficient to prove the discrimi-
natory effect prong of the defendant's selective enforcement claim.
Relying on McCleskey, though, the court rejected this same statistical
evidence as proof of discriminatory purpose. 162

In another case brought against the same Russell County deputy,
and which relied on the same statistical evidence, another judge from
the District Court of Kansas rejected the use of the internal
benchmarking evidence even for the purpose of demonstrating dis-
criminatory effect. 63 Like Judge Robinson in Mesa-Roche, Judge
Crow found the Lamberth observation study to be methodologically
unsound. As a result, he rejected the comparison between the dep-
uty's stops and those of the Kansas Highway Patrol (KHP) because
the KHP data had been collected as part of the flawed observation
study.164

Although both cases reached the correct results, they did so for
the wrong reasons. In Mesa-Roche, Judge Robinson accepted as
proof of discriminatory effect comparisons made of Deputy Schnei-
der's stops to those conducted by Highway Patrol officers 130 miles
away. However, the match between the officer in question and the
group of officers to whom he is being compared should, at a mini-
mum, account for geographic and job assignment differences that may
explain differential stop patterns of minority drivers. In Mesa-Roche,
the comparison stops were made by a different police agency alto-
gether - a state highway patrol agency that undoubtedly had different
policies, guidelines, and priorities than the county sheriff's department
for whom Deputy Schneider worked. Likewise, the Highway Patrol

161 Id. at 1190. The study was conducted by Dr. John Lamberth as part of a Kansas state
legislature-sponsored study of racial profiling in that state. See John C. Lamberth, RACIAL PRO-
FILING STUDY AND SERVICES: A MULTIJURISDICTIONAL ASSESSMENT OF TRAFFIC ENFORCE-
MENT AND DATA COLLECTION IN KANSAS (2003).

162 See supra Part III.A.
163 United States v. Alcaraz-Arellano, 302 F. Supp. 2d 1217, 1233 (D. Kan. 2004).
164 Id. Judge Crow did not distinguish between the flaws in the observation data and the

KHP-derived stop data. In reality, the KHP data were official records of traffic stops made by
KHP officers and were not part of the flawed observation methodology employed by Dr. Lain-
berth. Unfortunately, Judge Crow's conclusory analysis applied the taint from the flawed obser-
vation data to the KHP data themselves. Id.
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stops were made on the same interstate highway but in a location 130
miles to the west of where the traffic stop complained of occurred.
This was simply too large a geographic difference to support the
assumption that the driving population in Russell County's stretch of
1-70 was the same as that along the Kansas-Colorado border.

Judge Robinson in Mesa-Roche should have rejected the plain-
tiff's internal benchmarking comparison because of the lack of corre-
spondence between the stop made by Deputy Schneider and the
comparison stops made by the KHP officers. Judge Crow in Alcaraz-
Arellano should have rejected that comparison for the same reason
and not because the KHP data was originally reported in some other
flawed study. Nothing indicated that the KHP data itself was unrelia-
ble165 only that it appeared in a report that was based on a flawed
methodology.

C. A Roadmap for the Use of Internal Benchmarking

Although the internal benchmarking comparisons in the Kansas
cases were flawed, the basic analytic approach is sound and offers a
realistic tool for assessing the traffic stop practices of individual
officers. Internal benchmarking techniques are now being used as
part of agency early warning systems to identify and intervene with
potential problem officers.1 In the appropriate case, these tech-
niques could also be used to raise an inference of purposeful discrimi-
nation in support of a racial profiling claim where the activities of an
individual officer are at issue. As noted above, sound methodological
practice requires comparing officers' stops to a cohort of other officers
by similar job assignment, geographic location, and time of day.

Recently, a racial profiling study was completed of a large metro-
politan police department in the southeastern United States. For con-
fidentially purposes, this agency will be referred to as the Palmville
Police Department (PPD). The study was based on data reported by
PPD officers on more than 66,000 traffic stops conducted from April
through October 2001. As part of the study, each of the 66,000 stops
was geocoded and mapped using spatial analysis software. This tech-
nique allowed for the aggregation of stops by various levels of geogra-

165 In fact, Judge Robinson found "no reason to impugn or question the data self-reported
by the Kansas Highway Patrol." United States v. Mesa-Roche, 288 F. Supp. 2d 1172, 1189 (D.
Kan. 2003).

166 Walker, supra note 153, at 83.
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phy, including census tracts. Although the focus of the original study
was on agency-wide stop practices, the data allows for officer-to-
officer comparisons as a means of demonstrating how such an analysis
can be accomplished.

The data reported in Table 1 below are used for illustrative pur-
poses and reflect nighttime stops1 67 made by officers in a randomly
selected census tract in Palmville. 168 For the sake of brevity, only
officers who made at least 20 stops are shown. The percentage of
Blacks stopped by each officer was compared against the overall per-
centage for the group (4.8%) using a t test.169 None of the differences
tested were statistically significant, 7 ° although Officer 6 showed a rel-
atively high t value.

Again for the sake of illustration, suppose that Officer 6 was the
target of a racial profiling complaint. The analysis reflected in Table 1
properly compares the stop activity of Officer 6 to all other officers
who made stops in the same small geographic area, over the same
time of day, and between the same months. In addition, Officer 6 is a
uniformed patrol officer and is therefore compared only against other
uniformed patrol officers from the same agency. Matching officers
along these criteria allows the fact-finder to reasonably conclude that
the racial composition of Officer 6's traffic stops should not substan-
tially deviate from the group norm. The simple difference of means
test employed in the analysis allows for a straightforward determina-
tion of whether the proportion of Black stops made by Officer 6 devi-
ated enough from the group norm that the difference was not likely
due to chance. In this case, the percentage of stops made by Officer 6
involving Black drivers was higher than the group norm of 4.8 percent,

167 7 p.m. to 7 a.m.
168 Stops were recorded in 258 of the county's census tracts. Collectively, these areas

reflect the unincorporated portion of the county for which the Palmville P.D. has primary law
enforcement responsibility.

169 A t test can be used to determine whether a sample differs significantly from the popu-
lation from which it was drawn. FEaius RrrCHEY, THE STATISTICAL IMAGINATION: ELEMEN-
TARY STAMSnCS FOR THE SOCIAL SCIENCES 311-24 (2000). In this case, the difference between
the proportion of Blacks stopped by each officer (sample) and the proportion of Blacks stopped
by all officers in the census tract (population) serves as the basis for comparison.

170 Statistical significance refers to the likelihood that the observed difference was the
result of chance or some other non-systematic process, such as sampling error. The conventional
significance level (alpha) used in the social sciences is .05. At that level, an observed difference
between a particular officer's minority stop proportion and that of the population will occur by
chance less than 5 times out of 100. See JACK LEvrN & JAMEs ALAN Fox, ELEMENTARY STATIS-
TICS IN SOCIAL RESEARCH 220-21 (9th ed. 2003).
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but the difference did not reach the commonly accepted
for statistical significance of p < .05.71

TABLE 1 INTERNAL COMPARISON OF NIGmITTIME STOP
PROPORTIONS

[Vol. 15:2

benchmark

No. of Black Pct. Black
Officer Total Stops Stops Stops t

1 27 0 0 -
2 21 0 0 -
3 61 3 4.9 .042
4 27 1 3.7 -. 296
5 259 10 3.9 -. 783
6 244 17 7.0 1.327
7 35 3 8.6 .786
8 34 1 2.9 -. 632
9 52 4 7.7 .775

10 39 2 5.1 .092

As the above analysis reveals, one of the difficulties in analyzing
traffic stop data based on small units of geography is that some
officers will have made an insufficient number of stops in any particu-
lar area to allow for a statistically meaningful analysis. Although only
the 10 most active officers were reported in Table 1, 123 officers made
stops in the particular census tract reflected in the table. Most of
those officers recorded total stops in the single digits. Given those
small numbers, an alternative analytic approach is needed that will
allow for meaningful statistical comparisons between officers when
the number of stops by any given officer in a single census tract is
small.

One technique for overcoming the small n problem is to aggre-
gate all stops made by a particular officer and compare them against
stops made in the same areas by all other officers. Again using census
tracts as the unit of analysis, if the officer being investigated made
stops in 10 census tracts, then his stops could be compared against

171 Given the number of stops made by Officer 6 (n=244), a t value of 1.645 or greater
would be statistically significant at the .05 level using a one-tailed test. RONET BACHMAN &
RAYMOND PATERNOSTER, STATISTICAL METHODS FOR CRIMINOLOGY AND CRIMINAL JUSTICE

272-82, Table B.3 (1997).
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those made by other officers in the same 10 census tracts. In con-
ducting this type of analysis, however, it is important to account for
the proportion of the officer's stops made within each area. If an
officer was assigned to a minority neighborhood for a period of time,
for example, then his or her minority stop proportion may be higher
than that of the group against which the officer is being compared. In
that case, the officer's expected stop percentage must be weighted to
account for the higher number of stops made by the officer in the
minority neighborhood. The figures below serve to illustrate this
technique using stops from a single Palmville officer.

TABLE 2 DISTRIBUTION OF NIGHTTIME STOPS BY OFFICER Y

Off. Y Exp.
Prop. Black Total No. No. Black No. Black Off. Y Exp.
Stops by All Stops by OfM Stops by Off. Stops (Col. 2 Prop. Black

Census Tract Officers Y Y x CoL 3) Stops
1 .594 1 1 0.594 14.48/108 -
2 378 1 0 0.378 .134
3 .172 6 2 1.032
4 .298 4 0 1.192
5 .487 2 0 0.974
6 .254 1 0 0.254
7 0 1 0 0
8 .099 88 19 8.712
9 .276 2 0 0.552

10 .364 1 0 0.364
11 .427 1 1 0.427

TOTALS - 108 23 14.48

Officer "Y" made 108 nighttime traffic stops in 11 identifiable
census tracts. The total number of stops made by all officers within
these tracts was 2,378. The proportion of Black drivers stopped by all
officers within each tract is reported in the second column of Table 2
and ranges from 0 (Tract 7) to 59.4 percent (Tract 1). Column 3 shows
the total number of stops made by Officer Y within each of the tracts,
while Column 4 shows the number of Blacks stopped by Officer Y in
each tract. Based on the proportion of Black stops made by all
officers within each of the tracts (Column 2), the number of Black
stops that Officer Y would be expected to make in each of the tracts is
reported in Column 5 and represents the product of Columns 2 and 3.
The figures in Column 5 add up to approximately 14, which represents
the total number of Blacks that Officer Y would be expected to stop if
the proportion of Blacks that he stopped within each tract mirrored
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those of all other officers. Finally, Column 6 shows the expected pro-
portion of Black stops by Officer Y (13.4%) given the total number of
stops that he made.

The determination of whether Officer Y stopped Black drivers
more often than expected requires a comparison between the actual
proportion of Blacks that he stopped and the proportion that he
would be expected to stop given his unique distribution of stops within
the 11 census tracts. This type of analysis takes into account the larger
proportion of Officer Y's stops in Census Tract 8 as compared to the
peer comparison group. Eighty-one percent of Officer Y's total stops
were made in Census Tract 8, while among all officers, only 50 percent
of the total stops (1,185 out of 2,378) were made in that area. Hypo-
thetically, if peer group stops in Census Tract 8 were predominately of
Blacks, and Officer Y stopped Blacks proportionately to his peers in
that area, then Officer Y's overall expected distribution of Black stops
would be higher than the peer group because he made more of his
total stops in that census tract.

Thus, the most appropriate analysis is to compare Officer Y's
expected proportion of Black stops to his actual proportion of Black
stops. The calculation of Officer Y's overall expected proportion of
Black stops necessarily takes into account his unique distribution of
stops among census tracts too because it is based on an expected num-
ber of Black stops in each tract, which again is based on the propor-
tion of Black stops made by other officers in those same areas. When
aggregated, Officer Y's total number of expected Black stops (sum of
column 5) can be divided by his total number of stops (n=108) to pro-
duce the overall expected Black proportion of stops for Officer Y. It
is then possible to compare this expected proportion of Black stops
for Officer Y to his actual proportion of Black stops using a t test to
determine whether any observed difference is statistically significant.

Following this logic, the difference between the two proportions
(actual vs. expected) for Officer Y was examined for significance using
a t test. Thus, the proportion of Blacks actually stopped by officer Y
(23/108 = .213) was compared to his expected proportion of Blacks
stopped (.134, column 6 from Table 2 above). With a one-tailed test,
the t value was relatively large (2.056) and significant (p = .021), indi-
cating that only two samples out every 100 taken from the same popu-
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lation would produce differences of that magnitude. 72 Thus, the
overall proportion of Blacks stopped by Officer Y was significantly
higher than would be expected based on stops made by other officers
in the same areas and during the same time of day. In this case,
Officer Y is an outlier who stopped far more Black drivers than his
peers.

The strength of a carefully constructed internal benchmarking
analysis like the one illustrated above lies in its simplicity and poten-
tial widespread availability. The types of analyses shown require only
that agencies collect stop data on driver race, time, and stop location,
which many do already. The analyses themselves are relatively simple
to conduct and can be accomplished with ubiquitous spreadsheet pro-
grams. From a substantive standpoint, the logic of internal
benchmarking is compelling. The racial stop patterns of officers who
work the same assignments, in the same areas, and at the same times
of day should be roughly equivalent. Therefore, when stops are
matched by geographic location, time, and assignment, internal
benchmarking helps rule out race-neutral explanations for observed
disparities and is sufficient to raise an inference of discrimination.
Although he mistakenly accepted a flawed internal benchmarking
analysis as proof of discriminatory effect in Mesa-Roche,'73 Judge
Robinson was correct in recognizing the ability of this type of analysis
to reveal potential discriminatory behavior.

Despite its advantages as a tool to monitor police behavior, inter-
nal benchmarking has weaknesses as well. Chief among these is that it
lacks any external measure of who ought to be stopped. If racial pro-
filing is pervasive throughout an agency, internal benchmarking may
only identify the worst offenders, leaving others undetected. Because
the comparative norm is developed from within the agency itself,
internal benchmarking may overlook officers who engage in illegal
racial profiling but do so at lower levels than some of their peers. In
that case, unconstitutional behavior becomes the norm against which
more egregious practices are judged, while the norm itself goes
unpunished.

On a more practical level, internal benchmarking requires a fairly
large number of stops per officer in order to be effective. Without a

172 Using a two-tailed test produces a p value of .042, which remains statistically significant
at the .05 level.

173 United States v. Mesa-Roche, 288 F. Supp. 2d 1172, 1190 (D. Kan. 2003).
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certain baseline level of stop activity, statistical benchmarking is not
possible, although qualitative comparisons could still be made among
officers. Even utilizing an aggregation technique like the one dis-
cussed above, 4 officers may not produce a sufficient number of stops
for analysis in smaller agencies.

IV. PURPOSEFUL DISCRIMINATION AND THE ARMSTRONG TEST
REVISITED

At least one federal court has accepted the use of internal
benchmarking as partial proof of an Equal Protection violation.'75

Even this court, however, was unwilling to allow its use, standing
alone, as prima facie evidence of discriminatory intent under the two-
prong test from United States v. Armstrong.176 However, an internal
benchmarking analysis that sets a high bar for statistical significance
will identify an officer as a statistical outlier only when his or her pro-
portion of minority stops exceeds that of a similarly situated peer
group by such an amount that the difference is almost assuredly not
due to chance. 77 In addition, carefully matching the comparison
group by time, location, and job assignment eliminates most legitimate
causes for an observed difference and leads to the logical inference
that the disparity resulted from intentional discrimination.

Moreover, reliance on McCleskey v. Kemp 7 ' for the proposition
that statistical proof of discriminatory intent is impermissible com-
pletely ignores the jury venire179 cases that allow for the use of statisti-

174 See supra Table 2 and accompanying text.
175 Mesa-Roche, 288 F. Supp. 2d at 1190.
176 517 U.S. 456, 465 (1996). The two-pronged test of Armstrong states that a federal

prosecutorial policy had both a discriminatory effect and was motivated by a discriminatory pur-
posed. Id.

177 As discussed previously, supra note 170, the conventional alpha level for statistical sig-
nificance used in the social sciences is .05. However, courts also could require an even more
exacting alpha level, .01 perhaps, which would establish a prima facie case of intentional discrim-
ination only if the observed difference in proportions would occur by chance in 1 out of 100
samples.

178 481 U.S. 279, 293-95 (1987).
179 See Castaneda v. Partida, 430 U.S. 482 (1977) (prima facie case of discrimination not

rebutted where county population was 79% Mexican-American but only 39% of those summed
to grand jury duty were of Mexican descent); Turner v. Fouche, 396 U.S. 345 (1970) (Equal
Protection violation shown where African-Americans constituted 60% of the county population
but only 37% of grand jury venire members); Whitus v. Georgia, 385 U.S. 545 (1967) (unex-
plained three to one disparity between African-American population and grand and petit jury
venire membership was prima facie evidence of discrimination); see also Gomillion v. Lightfoot,
364 U.S. 339 (1960) (removal of 400 Blacks and no Whites as a result of redrawn municipal
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cal evidence to prove purposeful discrimination in support of Equal
Protection claims. In fact, these cases far more closely resemble a typ-
ical racial profiling claim than McCleskey's unsuccessful statistical
challenge to Georgia's death penalty system. As the Court noted in
McCleskey, "decisions of a jury commission ... over time are fairly
attributable to the commission... and therefore, an unexplained sta-
tistical discrepancy can be said to indicate a consistent policy of the
decisionmaker. 'I ° In the same manner, racial disparities in the traffic
stop patterns of a single police officer when compared to those of a
closely matched peer group must also fairly represent the decisions of
the particular officer or of the law enforcement agency itself. In racial
profiling cases involving individual police defendants, an internal
benchmarking comparison is straightforward and is based on the con-
temporaneous decisions of a single state actor with reference only to
other similarly situated persons. 1'

If courts accept the proposition that statistical evidence alone can
be sufficient proof of intentional discrimination in traffic stops under
the right conditions, then the discriminatory impact prong from Arm-
strong82 becomes superfluous. This element requires proof that simi-
larly situated persons of a different race were not stopped by the
police.18 However, internal benchmarking implicitly offers that proof
by comparing stops made by the defendant officer to those made by
similarly situated officers exposed to the same driving population. A
statistically significant racial disparity between the two groups of stops
necessarily indicates that similarly situated drivers were treated differ-
ently (i.e. not stopped). Thus, the evidence necessary to prove the
discriminatory impact prong of the Armstrong test is the same evi-
dence used to show discriminatory purpose, and the two elements, for
all intents and purposes, become merged.

At that point, the burden of explaining why the defendant officer
stopped far more minorities than his peers is properly placed on the

boundaries showed intentional discrimination); Yick Wo v. Hopkins, 118 U.S. 356 (1886) (pur-
poseful discrimination shown where all 202 Chinese merchants were denied laundry permits
while 79 of 80 White applicants were approved).

180 McCleskey, 481 U.S. at 295 n.15.
181 Cf. id& at 297 ("Requiring a prosecutor to rebut a study that analyzes the past conduct of

scores of prosecutors is quite different from requiring a prosecutor to rebut a contemporaneous
challenge to his own acts." (citations omitted)).

182 United States v. Armstrong, 517 U.S. 456 (1996).
183 See id. at 465 (noting that a selective prosecution claim requires proof that similarly

situated individuals of a different race were not prosecuted).
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law enforcement officer himself or on the agency that directs his work.
In reality, race-neutral reasons may exist for the observed disparities.
Perhaps the officer was assigned to a particular minority neighbor-
hood during the period in question, or maybe the officer was given a
special assignment that otherwise brought him into contact with a dis-
proportionate number of minority citizens. If so, these facts will
emerge early in the discovery process and the case can be disposed of
on summary judgment if appropriate. In any case, though, the officer
and his supervisors are in a far better position to explain the disparity
than the potential plaintiff and should not be permitted to hide behind
a legal shield that denies appropriate relief based on sloppy legal anal-
ysis and misperceptions of heretofore weak statistical evidence of
racial profiling.

A better approach is to recognize the merger of Armstrong's two
prongs where sound statistical evidence of discriminatory intent is
available and use a burden shifting-type framework instead of the
Armstrong test in cases where the decisions of individual officers are
at issue. For example, Marshall v. Columbia Lea Regional Hospital",
involved allegations that a Hobbs, New Mexico police officer stopped
and arrested the defendant because of his race for driving under the
influence and resisting arrest."8 Although statistical evidence was not
used in the case, the court noted that "a challenge to the specific acts
of a particular police officer bears some resemblance to a claim of
racial discrimination in the use of peremptory jury challenges, which
also involves the acts of a single state actor (prosecutor) in the course
of a single incident (the selection of a jury)."'86 The court went on to
apply a Batson-style burden shifting test in refusing to grant the
defendant summary judgment and remanding the case for further
consideration."8 7

The Supreme Court of New Jersey has also applied a burden-
shifting approach to the question of discriminatory purpose in a racial
profiling case." In Segars, the defendant alleged that a police officer

184 345 F.3d 1157 (10th Cir. 2003).
185 ma. at 1161.
186 aid at 1168 (citing Batson v. Kentucky, 476 U.S. 79, 96-97 (1986)).
187 Id. at 1171. The court noted that the evidence presented may have been sufficient to

create a triable issue on the defendant's claim of selective enforcement. However, the Court of
Appeals remanded the case because the district court made no reference to this evidence in its
order, nor did the defendants offer analysis or explaination of this evidence in its brief.

18 State v. Segars, 799 A.2d 541 (N.J. 2002).
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ran a computer check on his license plate solely because of his race.'8 9

Noting that a racial profiling allegation is simply a specialized claim of
racial discrimination, the Supreme Court of New Jersey applied a Title
VII-type framework for analysis of the defendant's Equal Protection-
based claim and concluded that he bore the burden of proving dis-
criminatory intent by a preponderance of the evidence." However, if
he was successful in establishing a prima facie case of discrimination,
then the burden would shift to the state to articulate a race-neutral
reason for the officer's actions.191 The burden of production in the
rebuttal case was light and involved no assessment of persuasiveness
or credibility of the rebuttal evidence.192 Furthermore, the defendant
bore the ultimate burden of persuasion on the question of discrimina-
tory purpose. 93

The burden-shifting approach applied by the court in Marshall
and further explicated in Segars is the appropriate framework for
deciding the question of discriminatory purpose in racial profiling
cases involving individual police defendants and methodologically
sound statistical evidence. Under this approach, "a police officer's
pattern of traffic stops and arrests ...and other relevant circum-
stances may support an inference of discriminatory purpose."' 94 This
inference is rebuttable by the government, however, and the racial
profiling plaintiff should bear the burden of persuading the fact-finder
that the officer acted intentionally in discriminating against him or
her. This approach strikes the proper balance between protecting the
discretion of police officers in traffic enforcement and ensuring that
they use their discretion appropriately and within the boundaries of
the Constitution.

V. CONCLUSION

Current legal and policy approaches to the issue of racial profiling
are drawn too narrowly. Statutes and law enforcement policies that
permit consideration of race only when police are searching for a par-

189 lId at 543. The defendant was subsequently charged and convicted with driving with a
suspended license, which was upheld on appeal to the New Jersey Appellate Division. Id. at
543-45.

190 Ida at 549.
191 Id.
192 Id. at 549-50.
193 Id. at 550.
194 Marshall v. Columbia Lea Reg'I Hosp., 345 F.3d 1157, 1168 (10th Cir. 2003).
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ticular suspect whose race is known to them inappropriately constrain
efficient and effective law enforcement.195 With some modifications,
policy approaches advocated by PERF and applied by the USDOJ to
federal law enforcement agencies strike a better balance by allowing
officers to take race into account both when searching for a particu-
larly described suspect and when they possess reliable and credible
information that links persons of a certain race to a particular criminal
scheme or enterprise. 96 Given the Supreme Court's recent cases on
the consideration of race in university admissions, the PERF and
USDOJ Guidelines should survive strict scrutiny analysis as applied to
governmental policies that expressly classify by race. 197

At the same time, developing case law on racial profiling inappro-
priately constrains the use of statistical evidence to prove purposeful
discrimination, thereby leaving victims of unequal enforcement with-
out an adequate federal remedy under the Constitution. 9 Although
most statistical evidence offered to date in support of racial profiling
claims has been flawed, a properly conducted internal benchmarking
analysis is a viable approach to identifying possible intentional dis-
crimination by individual officers. Courts should permit plaintiffs to
use such evidence to raise an inference of purposeful discrimination,
which could then be rebutted by officers if they can demonstrate race-
neutral reasons for their disparate traffic stop patterns. 99

The implications of the foregoing observations are two-fold.
First, requiring law enforcement agencies to explain the disparate stop
practices of individual officers will encourage the more widespread
adoption of policies and mechanisms for tracking and monitoring
officer decision-making. This in turn could be used to help identify
potential problem officers as part of an early warning system and
would, over time, lead to more professional police practices. Second,
the adoption of administrative policies that expressly permit the com-
mon-sense consideration of suspect race and ethnicity under narrowly
drawn circumstances will make these heretofore hidden practices
more open and will sanction their use as effective tools for combating
crime and terrorism.

195 See supra text accompanying notes 62-64.
196 See supra text accompanying notes 49, 52-54.
197 See supra Part I.B.
198 See supra Part II.C.
199 See supra Part IV.
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