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INTRODUCTION

In May of 1995, American Multi-Cinema ("AMC") constructed
the world's first stadium seating multi-plex, The Grand, in Dallas,
Texas.1 In the years since, the seating configuration has become
extraordinarily popular with the public, and virtually every other
major theater chain in the country has adopted it.2 The design pro-
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reviewing this comment.

1 See Robert W. Butler, AMC Reinvents Moviegoing From Seating to Screens, Everything is
Different at Independence Complex, K.C. STAR, Dec. 15, 1995, at 3. The Grand was also the
largest multiplex in the United States when it opened, and immediately became one of the top
grossing theaters in the country. Phillip Wuntch, Flexing their 'plexes: Theater behemoths change
moviegoing habits, DALLAS MoRNiNG NEWS, Dec. 29, 1995, at 1C.

2 See Jonathan V. Last, ADA Goes to the Movies, THE DAILY STANDARD, Jan. 24, 2003
("The first stadium theater, The Grand, a 24-screen megaplex in Dallas, was such a success that
stadium seating quickly became the industry standard. Virtually every movie theater built since
1995 has incorporated stadium seating."), at http://www.weeklystandard.com/ContentPublic/
Articles/000/000/002/152ynehd. asp?pg=2 (last visited Sept. 21, 2004). This popularity was virtu-
ally instantaneous. Within five months of The Grand's opening, a rival theater company,
Cinemark, USA, had already announced plans to invest $100 million in six large stadium seating
multi-plexes in Houston. See Greg Hassell, Houston Ropes $100 Million, Six-Cinema Deal, CHI.
TRui., Oct. 29, 1995, at 7T. By December 1995, the stadium seating trend had moved into Wash-
ington state with plans announced for a 3000 seat stadium style theater and entertainment com-
plex. See Patti Epler, Silver Screen - 16, Actually - Coming to Auburn, THE NEWS TRIa.
(Tacoma, Wash.), Dec. 6, 1995, at Al.

The popularity of stadium style movie theaters has been so substantial that smaller theater
companies that do not incorporate the design have been unable to keep theaters operating.
Companies using the design have closed traditional theaters that cannot compete with their
newly constructed facilities. See Darrell Satzman, Theaters Rebound as Stadium Seats Provide a
Big Lift: Stadium Seating Boosts Film Attendance, L.A. Bus. J., March 10, 2003, at 1; Press
Release, AMC Entertainment, Inc., AMC Entertainment clarifies theater closing plans, at http://
www.investor.amctheaters.com/ReleaseDetail.cfm?ReleaselD=55738 (last visited Sept. 21, 2004)
(on file with author).
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vides unobstructed viewing of the movie screen3 by elevating the
viewer approximately eighteen inches above the viewer sitting in the
preceding row. Accomplishing this goal means placing the seats on
steep risers accessible only by stairs. To accommodate more viewers,
as well as wheelchairs, theaters also provide traditional seating on the
main floor at a shallow slope. The wheelchair spaces in many stadium
style theaters are, therefore, not located in the stadium seating section
but are instead placed toward the front of the theater.4 This construc-
tion provides handicapped patrons with a steeper viewing angle than
that available in the stadium sections.5

Almost immediately after construction of the first multi-plexes,
disabled patrons began complaining both to their local theater manag-
ers, and to their attorneys. Lawsuits filed under the Americans with
Disabilities Act( ("ADA") began springing up around the country, all
centered on the appropriate interpretation of § 4.33.3 of the Ameri-
cans with Disabilities Act Accessibility Guidelines ("ADAAG").7
This section requires that patrons using wheelchairs be afforded "lines
of sight comparable to those for members of the general public."
Specifically, these suits have challenged a number of federal district
and circuit courts to decide whether this language imposes a viewing
angle requirement, or simply unobstructed viewing. The Department
of Justice (DOJ), charged with educating the public on the ADA's
obligations,9 has not made the courts' job easier by interpreting
§ 4.33.3 inconsistently between 1991 and 2003.10 The Fifth Circuit, in

3 See Jim Sloan, Theater Opens in Brandon, TmE TAMPA TRIB., Nov. 7, 1995, at 1. ("With
such 'stadium seating,' no patron will have a view blocked.")

4 See Last, supra note 2 ("[Tlhe only wheelchair seats were in the 'traditional' sloped area
at the front of the theater. By any definition, these wheelchair seats were less good than the new
stadium seats."); Joe Huber, Will Theaters Receive Two Thumbs Up From Individuals with Disa-
bi/ities, PALAESTRA, Jan. 1, 2002, at 54 ("For the most part, seating for individuals with disabili-
ties in these new theaters is located extremely close to the screen."); Butler, supra note 1, at 3
("The new auditoriums are wheelchair accessible; however, the design allows wheelchair place-
ment only on the floor at the very front of the auditorium.").

5 See Huber, supra note 4, at 54 ("Because they are being located close to the screen,
individuals with disabilities often strain their eyes and must constantly hyperextend their necks
during the show.").

6 42 U.S.C. §§ 12101 - 12213 (2004).
7 28 C.F.R. pt. 36, App. A (2004).
8 Id. § 4.33.3.
9 See 42 U.S.C. § 12206(c)(3).
10 The debate stems from the DOJ's interpretation of the "lines of sight" language in a 1994

Technical Assistance Manual Supplement as requiring unobstructed views. OFFICE ON THE
AMERICANS wITH DISABILmEs Acr, U.S. DEP'T OF JUsTICE, AMERICANS wrrH DIsABILrTEs
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Lara v. Cinemark USA, Inc.," held that the language in § 4.33.3 was
unambiguous, and only required an unobstructed view. 12 Conversely,
the Ninth Circuit, in Oregon Paralyzed Veterans of America v. Regal
Cinemas, Inc.,13 and the Sixth Circuit, in United States v. Cinemark
USA, Inc., 4 held the DOJ's interpretation of § 4.33.3, requiring com-
parable viewing angles as well as unobstructed views, was reasonable
and consistent, and therefore, warranted deference. 15 Because of this
split, the movie theater industry currently lacks concrete guidance for
theater design, construction, and operation.

This comment argues that the Ninth and Sixth Circuits erred in
adopting the Justice Department's interpretation of § 4.33.3, which
requires comparable viewing angles for wheelchair patrons. Part I
provides background on the Americans with Disabilities Act, the
DOJ's initial interpretation of § 4.33.3 in a series of stadium design
cases, the stadium seating movement, and the DOJ's shifting interpre-
tation of the clause "lines of sight comparable." Part II argues that
there is compelling evidence that the DOJ, and the Architectural and
Transportation Barriers Compliance Board (the Access Board), 6

knew or should have known that viewing angle concerns in movie the-
ater design existed even before the advent of stadium style theaters.
Given this knowledge, the fact that the DOJ issued an interpretation
of § 4.33.3 without addressing viewing angles suggests this omission
was intentional. Finally, Part I addresses the appropriate level of
deference courts should give the DOJ's latest interpretation of
§ 4.33.3, and argues that the Ninth Circuit erred in deferring to the
interpretation presented in Oregon Paralyzed Veterans of America v.
Regal Cinemas, Inc." The Ninth Circuit completely deferred"8 to an
interpretive rule under an ambiguous regulation, when the court

ACT TITLE I TECNMCAL ASSISTANCE MANUAL § 111-7.5180 (Nov. 1993 ed. Supp. 1994), availa-
ble at http://www.usdoj.gov/crtlada/taman3up.html (last visited Sept. 21, 2004). The DOJ offered
an interpretation of this same language in a brief filed with the Fifth Circuit in Lara v. Cinemark
USA, Inc., 207 F.3d 783 (5th Cir. 2000). The DOJ's interpretation added a viewing angle
requirement to the unobstructed view previously required.

11 207 F.3d 783 (5th Cir. 2000).
12 Id. at 789.
13 339 F.3d 1126 (9th Cir. 2003).
14 348 F.3d 569 (6th Cir. 2003).
15 Or. Paralyzed Veterans, 339 F.3d at 1133; Cinemark, 348 F.3d at 579.
16 See discussion infra Part I.A.
17 339 F.3d 1126 (9th Cir. 2003). In Cinemark, the Sixth Circuit applied the same deference

standard as the Ninth Circuit. See 348 F.3d at 578. Since the Ninth Circuit originated this line of
reasoning as applied to § 4.33.3, and the Sixth Circuit opinion adds little to the argument, this
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should have applied the less deferential Skidmore19 standard. Under
this standard, because of the sheer number of various interpretations
offered, their inconsistency with prior interpretations of the same sec-
tion, and the lack of notice to the movie theater industry, courts
should not defer to the DOJ's latest position. Instead, courts should
enforce the "unobstructed view" standard offered in 1994 by the DOJ.

I. THE ADOPTION OF THE AMERICANS wITH DISABILITIES ACT,
AND ITS IMPACT ON STADIUMS AND THEATERS.

A. Rule Making Under the Americans with Disabilities Act

In 1990, Congress adopted the Americans with Disabilities Act20

to address the needs of forty-three million physically or mentally dis-
abled Americans. 21 Congress found that discrimination against Amer-
icans with physical and mental disabilities was a "serious and
pervasive social problem"'  that affected access to most of life's major
activities.' The ADA attempted to cure this discrimination by pro-
viding a set of "clear, strong, consistent, [and] enforceable"'24 stan-
dards designed to end disability discrimination in the United States.
Congress divided the ADA into four titles, each concentrating on a
different area of life presenting discriminatory practices to disabled

Comment argues that the Ninth Circuit's opinion, and the Sixth Circuit's opinion by extension,
was erroneous in its deference reasoning.

18 Similar to the deference standard set forth in Chevron, U.S.A., Inc. v. Natural Resources
Defense Council Inc., 467 U.S. 837 (1984), the Ninth Circuit relied on cases such as Martin v.
Occupational Safety & Health Review Comm'n, 499 U.S. 144 (1991), and Thomas Jefferson Univ.
v. Shalala, 512 U.S. 504 (1994), for the proposition that the court should defer to an agency's
interpretation of its own regulation unless doing so would be plainly erroneous or inconsistent
with the plain meaning of the regulation. See Or. Paralyzed Veterans, 339 F.3d at 1131.

19 Skidmore v. Swift Co., 323 U.S. 134 (1944) (holding an agency's interpretation of an
ambiguous regulation or statute serves as persuasive authority, but is not deserving of substantial
deference).

20 Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101 - 12213. The ADA is the
latest of Congress' efforts to pass meaningful anti-discrimination legislation. For a timeline of
earlier legislation and a discussion of the Constitutional ramifications of the Americans with
Disabilities Act, see Robert E. Rains, A Pre-History of the Americans with Disabilities Act and
Some Initial Thoughts as to its Constitutional Implications, 11 ST. Louis U. PuB. L. REv. 185
(1992).

21 See 42 U.S.C. § 12101(a)(1).
22 See id § 12101(a)(2).
23 See id. § 12101(a)(3) (specifying discrimination in "employment, housing, public accom-

modations, education, transportation, communication, recreation, institutionalization, health ser-
vices, voting, and access to public services").

24 See id. § 12101(b)(2).
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Americans. Title I addresses discrimination in the employment con-
text. 5 Title H addresses access to public services.26 Title III, the title
this comment is primarily concerned with, addresses access to public
accommodations and services operated by the private sector.27

Finally, Title IV2 addresses miscellaneous provisions including,
among other items, promulgation of regulations and standards neces-
sary to implement the ADA's structural and design accessibility
specifications.'

The Access Board is responsible for promulgating regulations
and guidelines instructing the public on ADA compliance.3 ° Congress
instructed the Attorney General to adopt Title III regulations that, at
a minimum, encompassed the Access Board's proposed guidelines.3"
The Access Board systematically develops proposed guidelines,
known as the ADA Accessibility Guidelines (ADAAG), including
formation of an advisory committee' that develops proposed rules
and eventually publishes them in the Federal Register for public com-
ment.33 The DOJ is also responsible for issuing technical assistance

25 Id. §§ 12111 - 12117.
26 Id. §§ 12131 - 12165.
27 Id. §§ 12181 - 12189.
28 Id. §§ 12201 - 12213.
29 See id. §§ 12204, 12206.
30 42 U.S.C. § 12204 provides for an initial maximum nine-month period for the Access

Board to establish guidelines that would supplement the existing Title II and Title III minimum
guidelines. Congress established the Access Board in 29 U.S.C. § 792 (2004). The Access Board
comprises twenty-five members: thirteen Presidential appointees, plus the department heads (or
their designees) of the Departments of Health and Human Services, Transportation, Housing
and Urban Development, Labor, Interior, Defense, Justice, Veterans Affairs, Education, Com-
merce, the United States Postal Service, and the General Services Administration.

31 See H.R. REP. No. 101-485, pt. 2, at 118-119 (1990); AccEss BOARD, BOARD RULEMAK-
iNGO, available at http:/lwww.access-board.gov/about/boardrulemaking.htm (last visited Sept. 21,
2004) (on file with author) ("In most cases, the Board develops 'guidelines,' which do not
directly affect the public but instead serve as the basis for 'standards' issued by other agencies,
which do [directly affect the public] .... In this sense, Board guidelines serve as the minimum
baseline for the enforceable standards.").

32 See infra note 137 for details of the original advisory committee.
33 This is a great simplification of the actual proposed rulemaking process. The Access

Board typically first creates an advisory committee that develops rule requirement recommenda-
tions. Based on these recommendations, the Access Board develops a proposed rule, adds pre-
amble, figures, commentary, and then prepares a regulatory assessment. The Proposed rule is
then submitted to the Office of Management and Budget (OMB). The OMB has ninety days to
complete its review and give the rule clearance. Following OMB clearance, the rule is published
in the Federal Register for public comment; the comment period usually lasts 30 - 120 days,
during which time the Access Board may hold public hearings on the proposed rule. Upon
closure of the public comment period, the board reviews the comments and makes changes to
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manuals to guide Title III compliance? 4 Both the DOJ and private
citizens may bring ADA enforcement actions. 35 For stadiums and the-
aters, one of these regulations, § 4.33.3,1 has been the source of con-
tinual confusion, debate, and litigation since its inception.

ADAAG § 4.33.3 requires that owners and operators of public
accommodations provide wheelchair users with "lines of sight compa-
rable to those available for members of the general public., 37 Section
4.33.3 also sets dispersal requirements requiring more than one wheel-
chair location in any seating plan exceeding 300 seats, unless
exempted due to a steep incline of five percent or more.38

B. The Stadium Cases: Initial Challenges to § 4.33.3 and
Unobstructed Viewing

The definition of the clause, "lines of sight comparable," first
became an issue in a line of cases brought against stadium owners,
architects, and operators. In these cases, the DOJ argued that "lines
of sight comparable" required unobstructed viewing over standing
patrons.39

the rule as necessary. It then re-submits the rule to OMB with a final regulatory assessment. At
this point, OMB has ninety days to complete the review. The final rule is published in the
Federal Register. The DOJ then considers Title III rules for adoption as regulations. See AccEss
BOARD, supra note 31.

34 See 42 U.S.C. §§ 12206(c)(2)-(3) (2004).
35 See 28 C.F.R. § 36.501(a) (2004); 42 U.S.C. § 12188 (2004).
36 28 C.F.R. § 36 app. A, § 4.33.3 (2004).
37 Standard 4.33.3, entitled "Placement of Wheelchair Locations" reads, in its entirety:

Wheelchair areas shall be an integral part of any fixed seating plan and shall be provided
so as to provide people with physical disabilities a choice of admission prices and lines of
sight comparable to those for members of the general public. They shall adjoin an accessi-
ble route that also serves as a means of egress in case of emergency. At least one compan-
ion fixed seat shall be provided next to each wheelchair seating area. When the seating
capacity exceeds 300, wheelchair spaces shall be provided in more than one location. Read-
ily removable seats may be installed in wheelchair spaces when the spaces are not required
to accommodate wheelchair users.
EXCEPTION: Accessible viewing positions may be clustered for bleachers, balconies, and
other areas having sight lines that require slopes of greater than 5 percent Equivalent
accessible viewing positions may be located on levels having accessible egress.

Id.
38 See supra note 37 "EXCEPTION" text.
39 Compare Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 580 (D.C. Cir.

1997) (holding that § 4.33.3 required "lines of sight," or unobstructed viewing, over standing
patrons), with Caruso v. Blockbuster-Sony Music Entn't Centre, 193 F.3d 730, 736-37 (3d Cir.
1999) (holding no requirement of "lines of sight equivalent to standing patrons" because The
DOJ's interpretation was invalid since it was issued without notice and comment) and Indep.
Living Res. v. Or. Arena Corp., 982 F. Supp. 698, 738-42 (D. Or. 1997) (holding no valid line of
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The Access Board's initial 1991 proposed guidelines specifically
requested comment regarding the issue of requiring sightlines over
standing patrons.40 Later that year, the Board issued a guideline that
expressly left the standing patron issue for further evaluation in the
recreational facilities guidelines.1 The DOJ adopted this guideline
exactly as recommended, but did not adopt the sightlines commentary
included by the Access Board. 2 At this point, it seems that both the
DOJ and the Access Board agreed that the regulation, simply using
the words "lines of sight comparable," imposed no requirement that
stadium operators provide wheelchair users sightlines over standing
patrons.43 This agreement would not last long.

In 1993, the DOJ began investigating the accessibility of the 1996
Olympic facilities in Atlanta." Over the course of this investigation,
the DOJ changed its previous unofficial4 5 interpretation of the regula-
tion and took the position that a line of sight over standing patrons
was required in stadium seating designs.46 Significantly, although the
DOJ's unofficial position was changing, their "official" position
remained unchanged: they had none. Even though the DOJ pub-
lished a Technical Assistance Manual ("TAM") in 1993, 47 this manual
did not interpret § 4.33.3's "lines of sight" language. The first inter-

sight requirement because the DOJ's interpretation was invalid, having been issued without
proper notice and comment).

40 See Americans With Disabilities Act (ADA) Accessibility Guidelines for Buildings and
Facilities, 56 Fed. Reg. 2296, 2313-14 (proposed Jan. 22, 1991) (to be codified at 36 C.F.R. pt.
1191).

41 See Americans With Disabilities Act (ADA) Accessibility Guidelines for Buildings and
Facilities, 56 Fed. Reg. 35,408, 35,440 (July 26, 1991) ("The issue of lines of sight over standing
spectators will be addressed in guidelines for recreational facilities.").

42 See Dep't of Justice Preamble to Regulation on Nondiscrimination on the Basis of Disa-
bility by Public Accommodations and in Commercial Facilities, 28 C.F.R. pt. 36, App. B (2004)
(does not specifically address the requirements of § 4.33.3 at all).

43 See D.C Arena, 117 F.3d at 581. At a Major League Baseball conference, the deputy
chief of the Public Access Section of the DOJ said "there is no requirement of line of sight over
standing spectators." As courts have pointed out, one speech does not an official position make,
however this is interesting given the pattern of shifting interpretations presented over the next
few years and discussed in Part I.D.2.

44 See id.
45 Unofficial because, despite the Major League Baseball speech, see id, the DOJ had not

formally interpreted § 4.333 in a Technical Assistance Manual or any other form of official com-
munication to the public.

46 See id
47 OFFICE ON THE AMERICANS WITH DISABILITIES Acr, U.S. DEP'T OF JUSTICE, THE

AMERICANS wrrii DISABILrrEs Acr TrTLE III TECHNICAL ASSISTANCE MANUAL § 111-4.4600
(1993), available at http://www.usdoj.gov/crt/ada/taman3.html.
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pretation of this language came in a TAM Supplement, issued by the
DOJ in December 1994. This Supplement interpreted "lines of sight
comparable" as requiring sightlines over standing spectators. 4  With
this TAM Supplement, the DOJ now had an official position and
interpretation of the language adopted in § 4.33.3.

Stadium owners, operators, and architects opposed this interpre-
tation, arguing that it was invalid under the Administrative Procedure
Act49 because the DOJ had issued it without notice and comment.50
Litigation did little to resolve the issue. The D.C. Circuit Court of
Appeals, in Paralyzed Veterans of America v. D.C. Arena L.P.,51 held
that the TAM Supplement was a valid interpretive rule 52 which was
thereby exempt from notice and comment 53 because it was not incon-
sistent with any prior interpretation offered by the DOJ.54 Since the
DOJ had not previously interpreted this ambiguous regulation, the
court deferred to the TAM Supplement's reasonable interpretation.55

48 The 1994 TAM Supplement interpreted § 4.33.3 as requiring
that wheelchair locations provide people with disabilities lines of sight comparable to
those for members of the general public. Thus, in assembly areas where spectators can be
expected to stand during the event or show being viewed, the wheelchair locations must
provide lines of sight over spectators who stand. This can be accomplished in many ways,
including placing wheelchair locations at the front of a seating section, or by providing
sufficient additional elevation for wheelchair locations placed at the rear of seating sec-
tions to allow those spectators to see over the spectators who stand in front of them.

OFFICE ON THE AMERICANS wrH DISABILmEs Acr, supra note 10. This TAM was not limited
to stadiums alone, and clearly implies a requirement of unobstructed view in any public accom-
modation where the public's view is generally unobstructed.

49 5 U.S.C. § 553 (2003).
50 See id. § 553(b), (c) (requiring notice and comment for all proposed administrative rules

enacted by an executive agency).
51 117 F.3d 579 (D.C. Cir. 1997).
52 Id. at 588 (finding that the interpretation in the TAM supplement is not "sufficiently

distinct or additive to the regulation to require notice and comment").
53 See 5 U.S.C. §553(b)(3)(A) (exempting "interpretive rules, general statements of policy,

or rules of agency organization, procedure, or practice" from the notice and comment
procedure).

54 D.C. Arena, 117 F.3d at 587 ("We conclude finally, however, that the Department never
authoritatively adopted a position contrary to its manual interpretation and as such it is a per-
missible construction of the regulation.").

55 Citing Thomas Jefferson University v. Shalala, 512 U.S. 504 (1994), the D.C. Circuit
deferred to the DOJ's interpretation consistent with Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984), which held that an agency's interpretation, whether
passed through notice and comment or not, of ambiguous statutory language should be given
deference if its construction is permissible. See D.C. Arena L.P., 117 F.3d at 584. The court did
not apply the lower deferential standard required of interpretive rules mandated by Martin v.
Occupational Health and Safety Review Comm'n, 499 U.S. 144, 157 (1991) (discussed infra notes
192-98 and accompanying text). While under Martin, the D.C. Circuit would give the TAM
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While D.C. Arena is considered the "benchmark"56 case on § 4.33.3
and the unobstructed sightline requirement, other courts have found
the TAM Supplement interpretation invalid, primarily due to the
express reservation of the sightines issue in the Access Board's pro-
posed rules.57 These courts found that since the Access Board's com-
mentary specifically deferred the issue for later consideration, § 4.33.3
cannot impose unobstructed sightline requirements.58

This comment considers the position taken by the D.C. Circuit in
D.C. Arena controlling. 9 Although a circuit split still exists on this
issue, movie theater litigants universally accept and rely upon the gui-
dance in the TAM Supplement as a valid interpretation, and no court
in the movie theater context has expressed any skepticism regarding
the TAM Supplement's viability as a valid interpretation.

C. 1995: The Stadium Style Theater Revolution Begins

In May 1995, AMC opened its first stadium seating theater, The
Grand.' ° This Dallas theater set new profitability records for the com-
pany, and both AMC and its competitors quickly copied and adopted
its design nationwide.61 While certainly hugely successful with the

Supplement less deference than a formal rule passed through notice and comment, given the
lack of a prior inconsistent interpretation and the ambiguous nature of the "lines of sight compa-
rable" language in §4.33.3, it is unlikely that the result of the case would be any different. See
Part III for more discussion of deference to an agency's interpretation.

56 Jonathan C. Fritts, "Down in Front'": Judicial Deference, Regulatory Interpretation, and
the ADA's Line of Sight Standard, 86 GEO. LJ. 2653, 2654 (1998).

57 See Caruso v. Sony-Blockbuster Entm't Centre at Waterfront, 193 F.3d 730, 736 (3d Cir.
1999); Indep. Living Res. v. Or. Arena Corp., 982 F. Supp. 698, 737-43 (D. Or. 1997).

58 See Caruso, 193 F.3d at 736; Indep. Living Res., 982 F. Supp. at 743.
59 For commentary on the unobstructed sightlines issue in stadium design, see Fritts, supra

note 56 (arguing that the TAM Supplement should be given deference as a valid interpretation
of § 4.33.3 because, although the Access Board's proposed rules specifically deferred the ques-
tion of sightlines, the DOJ did not adopt this commentary in its regulation), and James Kurack,
Standing in Front of the Disabled- Judicial Uncertainty Over Enhanced Sightlines in Sports Are-
nas, 8 VILL. SPORTS & Er. LJ. 161 (2001) (detailing the relevant case law and efforts to pro-
vide enhanced sightlines to wheelchair users, and recommending adoption of the TAM
Supplement as a valid interpretation of § 4.33.3).

60 See supra note 1.
61 See supra note 2.
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public,62 it was ironically the ADA's "unobstructed view" requirement
that actually prompted stadium style theater development.63

There are two basic stadium seating formats. AMC has used "full
stadium seating" since 2001. 6 Many theaters continue to use what
this comment refers to as "standard stadium seating." The difference
is in the configuration of the seats closest to the screen, and the loca-
tion of the wheelchair seating areas. In standard stadium seating, the
guest entrance is on the bottom of the stadium seating section, with a
few rows placed on a traditional slope in front of the screen. 5 An
aisle separates the traditional seating from the stadium section.
Because of the impossibility of navigating a wheelchair up the stairs
into the stadium section, wheelchair seating in standard stadium style
theaters is located amongst the general seating in the traditional sec-
tion, much closer to the screen than the stadium seating.

AMC developed full stadium seating in 2001.1 Full stadium seat-
ing eliminates the traditional seating plan in front of the screen, and
instead utilizes a smaller stadium section at the front of the theater, as
well as the stadium section at the rear of the theater.67 Instead of
entering on the bottom of the stadium section, the guest enters on a
walkway between the upper and lower stadium sections." This con-
figuration allows theaters to place wheelchair seating within the sta-
dium sections of the theater, thereby providing unobstructed views
and comparable viewing angles to wheelchair bound patrons.69 Thea-

62 Studies show that moviegoers are willing to drive twice as far to attend a movie in a
stadium seating theater rather than a traditional theater, and may be willing to pay more for the
experience. Larry Feldman, Movies and Malls - A Winning Combination; Theater Closings on
Rise, REAL ESTATE WEEKLY, June 25,2003, at S10. Indeed, Paul Dergarabedian, president of a
box office tracking firm, Exhibitor Relations, has commented that "For a lot of people, the thea-
ter they are going to is as important a decision if not more important than the film they are
seeing." Satzman, supra note 2, at 1.

63 See Huber, supra note 4, at 54.
64 See United States v. AMC Entm't, Inc., 232 F. Supp. 2d 1092, 1096 (C.D. Cal. 2002).
65 See Butler, supra note 1, at 3.
66 See AMC Entm't, 232 F. Supp. 2d at 1096.
67 See Last, supra note 2; A Conversation with Frank Moson of MBK Construction, Ltd., a

Major Builder of Megaplex Theaters, RETAIL TR' mc, Nov. 1, 1999, available at http.//retailtraf-
ficmag.com/development/analysis/retail-conversation-frank-moson/index.html (last visited
Sept. 21, 2004).

68 See A Conversation with Frank Moson of MBK Construction, Ltd., a Major Builder of
Megaplex Theaters, supra note 67.

69 One commentator has noted that no one has benefited more from full stadium seating
than disabled patrons who now enjoy seats centered vertically in the stadium section with ample
room on either side for companions. See Last, supra note 2. Other theater companies have also
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ters using this style of seating have not yet been subject to ADA
litigation.70

D. The Litigation Begins: Stadium Seating Challenges from
California to Massachusetts

1. Complaints from the Disabled Community and Theater Owner
Defenses

Private citizens,71 and the DOJ,1 in response to private litigation,
have challenged § 4.33.3's application to movie theaters in court. The
complaints are easy to summarize. After theater chains opened stan-
dard stadium-style facilities, disabled patrons began experiencing
problems. As full stadium seating had not yet been implemented, the-
ater owners provided wheelchair users with seating in the front three
to five rows of the traditionally sloped portion of the theater in front
of the stadium section. These patrons complained that the theaters
were providing them with inferior and uncomfortable seats.73 They
believed that the problem was made even worse by the fact that their
disabilities did not allow them to slump down in their seats to correct
for the steep viewing angle.74 Complaints of eyestrain,75 neck pain,76

developed methods of solving the stadium seating wheelchair dilemma. "Builders of the 24-
screen Medico Megaplex at Arundel Mills, MD, installed elevators and extra ramps enabling
users of wheelchairs to view films from positions other than the extreme front of the theater."
Huber, supra note 4, at 54.

70 Full stadium seating offers everything sought by the plaintiffs in standard stadium seating
litigation, and everything the DOJ claims is required by § 4.33.3.

71 See generally Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339 F.3d 1126 (9th
Cir. 2003); Lara v. Cinemark USA, Inc., 207 F.3d 783 (5th Cir. 2000); Or. Paralyzed Veterans of
Am. v. Regal Cinemas, Inc., 142 F. Supp. 2d 1293 (Dist. Or. 2001); Lara v. Cinemark USA, Inc.,
No. EP-97-CA-502-H, 1998 U.S. Dist. LEXIS 14447 (W.D. Tex. Aug. 21, 1998).

72 See generally United States v. Cinemark USA, Inc., 348 F.3d 569 (6th Cir. 2003); United
States v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73 (D. Mass. 2003), vacated on other grounds,
380 F.3d 558 (1st Cir. 2004); United States v. AMC Entm't, Inc., 245 F. Supp. 2d 1094 (C.D. Cal.
2003); United States v. AMC Entm't, Inc., 232 F. Supp. 2d 1092 (C.D. Cal. 2002); Cinemark
USA, Inc. v. Dep't of Justice, No. 3:99-CV-0183-M, 2000 U.S. Dist. LEXIS 9646 (N.D. Tex. July
6, 2000).

73 See Lara, 207 F.3d at 785.
74 See Replacement Brief for Appellants at 8-9, Or. Paralyzed Veterans of Am., 339 F.3d

1126 (No. 01-35554). available at 2001 WL 34134394.
75 See Or. Paralyzed Veterans of Am., 339 F.3d at 1128; AMC Entm't, 232 F. Supp. 2d at

1097.
76 See Meineker v. Hoyts Cinemas Corp., 216 F. Supp. 2d 14, 15 (N.D.N.Y. 2002), vacated

on other grounds, Meineker v. Hoyts Cinemas Corp., No. 02-9034, 2003 WL 21510423 (2d Cir.
July 1, 2003); AMC Ente't, 232 F. Supp. 2d at 1097; Lara, 207 F.3d at 785.
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dizziness," and nausea 78 were common. Overall, wheelchair bound
patrons felt that the theaters' wheelchair seating was "an insult to peo-
ple with disabilities,"'79 and contrary to the ADA's intent, was not
comparable to the experience afforded the non-disabled public.

While not disputing the existence of these symptoms, the theater
companies offered two main defenses. Relying on the dispersal lan-
guage in § 4.33.3,80 theater owners argued that the standard only
requires "lines of sight comparable" in theaters with more than 300
seats.8" The courts have been unreceptive to this argument, however,
finding that the 300-seat threshold is only relevant to the number of
wheelchair seating locations that must be included in a facility.'
Although only a single wheelchair seating area is required in a theater
with less than 300 seats,83 the lines of sight in that location must still be
comparable to those afforded the general public.'

More significantly, and successfully, theater owners have argued
that both the courts and the DOJ have already interpreted "lines of
sight comparable" as only requiring an unobstructed view.85 The thea-
ters argue that since the seating reserved for wheelchair users contains
no obstructions, they have, therefore complied with the "lines of
sight" requirement.

While this latter argument sounds reasonable in light of prior case
law, the issue was complicated when the DOJ entered the picture, first
as an amicus, then later as a litigant in enforcement actions.

77 See Or. Paralyzed Veterans of Am., 339 F.3d at 1128.
78 Id.
79 Replacement Brief for Appellants at 6, Or. Paralyzed Veterans of Am., 339 F.3d 1126

(No. 01-35554), available at 2001 WL 34134394.
80 See 28 C.F.R. pt. 36, App. A, § 4.33.3 (2004) ("When the seating capacity exceeds 300,

wheelchair spaces shall be provided in more than one location.").
81 See Lara, 207 F.3d at 786-89.
82 See id.
83 See Meineker v. Hoyts Cinemas Corp., 216 F. Supp. 2d 14, 18 (N.D.N.Y. 2002), vacated

on other grounds, Meineker v. Hoyts Cinemas Corp., No. 02-9034, 2003 WL 21510423 (2d Cir.
July 1, 2003).

84 See Lara, 207 F.3d at 787-88.
85 See Meiniker, 216 F. Supp. 2d at 17; Or. Paralyzed Veterans of Am. v. Regal Cinemas,

Inc., 339 F.3d 1126, 1132-33; United States v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73, 82 (D.
Mass. 2003), vacated on other grounds, 380 F.3d 558 (1st Cir. 2004). This argument rests on the
holding in Paralyzed Veterans of Am. v. D.C. Arena, 117 F.3d 579 (D.C. Cir. 1997), discussed
supra Part .B, which held that the 1994 TAM Supplement was a valid interpretation of the
"lines of sight comparable" language in §4.33.3. Theater owners argued that they relied on this
interpretation, and that the court should not defer to an inconsistent interpretation that assigns
greater obligations.

[Vol. 15:1
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2. Pick an Interpretation, Any Interpretation: the DOJ's shifting
position on a viewing angle requirement

The Access Board's position on the meaning of "lines of sight
comparable" has been reasonably clear. 86 The same cannot be said for
the DOJ's understanding of this language.

After resolution of the stadium cases,' and the theater industry's
acceptance of the 1994 TAM Supplement's "unobstructed view" inter-
pretation of § 4.33.3, the DOJ reevaluated its earlier interpretation,
without notice or comment, to include a requirement of comparable
viewing angles. As the Access Board noted in its 1999 notice of pro-
posed rulemaking, 9 the DOJ had adopted three different interpreta-
tions of "lines of sight comparable" by that year.9° The DOJ
introduced its first interpretation requiring comparable viewing angles
in an amicus brief filed with the United States District Court for the
Western District of Texas in Lara v. Cinemark, USA, Inc.91 That inter-
pretation required that "[w]heelchair locations must be provided lines
of sight in the stadium seating seats within the range of viewing angles
as those offered to most of the general public in the stadium style
seats, adjusted for seat tilt,"' and that angles above thirty five degrees

86 In their commentary to the 1991 proposed guidelines the Access Board first stated that
the "issue of lines of sight over standing spectators will be addressed in guidelines for recrea-
tional facilities." 56 Fed. Reg. 35,440 (July 26, 1991). This indicates the Access Board's belief
that § 433.3 did not reach the issue of standing spectators at that time. Additionally, in its 1999
proposed rulemaking notice, the Access Board acknowledged that further rulemaking would be
necessary to adopt the DOJ litigating position requiring comparable viewing angles. 64 Fed.
Reg. 62,248, 62,277-78 (Nov. 16, 1999). Again, the Board's position is clear that it did not
believe, in 1999, that § 433.3 reached the issue of viewing angles.

87 See supra Part I.B.
88 As stated previously, while there is an apparent circuit split regarding the application of

§ 4.33.3 to the problem of standing patrons, theater owners, and courts litigating theater cases,
have universally adopted the DOJ's position in D.C. Arena as an official interpretation of the
section. Therefore, despite the apparent split, this Comment considers the DOJ's position
requiring unobstructed views controlling.

89 See 64 Fed. Reg. 62,248, 62,277-78 (Nov. 16, 1999).
90 The three interpretations identified in the proposed rulemaking correspond to the DOJ's

original position on the subject ("provide a view of the screen, in terms of lack of obstruction
(e.g. a clear view over the heads of other patrons), that is in the top [fifty] percent of all seats of
any type sold in the auditorium," 64 Fed. Reg. 62,248, 62,277-78 (Nov. 16, 1999)), and the posi-
tions adopted in the original Lara litigation and the subsequent Oregon Paralyzed Veterans case.
Yet another interpretation was offered in a 2003 case discussed later in this section.

91 No. EP-97-CA-502-H, 1998 U.S. Dist. LEXIS 14447 (W.D. Tex. 1998).
92 Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 142 F. Supp. 2d 1293, 1296 (D.

Or. 2001).
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exceeded an industry-recognized "discomfort threshold."93  DOJ
changed its position again for the Lara appeal, dropping the earlier
District Court reference to the "discomfort threshold" and adopting
new language requiring viewing angles "equal to or better than the
median" angle from other theater seats. 94 By the time the Ninth Cir-
cuit considered the issue in Oregon Paralyzed Veterans of America v.
Regal Cinemas, Inc.,95 the DOJ had adopted yet another interpreta-
tion, this time requiring wheelchair seating with viewing angles"equivalent to or better than the viewing angles.. .provided by 50 per-
cent of the seats in the auditorium."" Yet another interpretation,
offered in 2003, required compliance with a four-part viewing angle
compliance test which was so restrictive that a large portion of seats
in the stadium section of the theater would fail, and some theaters
would have no seats that passed the test at all. 7 While the DOJ
clearly seems interested in a comparable viewing angle requirement
for wheelchair-bound patrons, the changing nature of the standards
and requirements seems to have made reasonably accurate predic-
tions for compliance virtually impossible. In nine years, the DOJ has
offered five separate, distinct interpretations of § 4.33.3.9 Yet the

93 Brief for Appellees at 10, Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339
F.3d 1126 (9th Cir. Apr. 13, 2002) (No. 01-35554), available at 2002 WL 32154039.

94 Id.
95 339 F.3d 1126 (9th Cir. 2003).
96 64 Fed. Reg. 62,248, 62,277-78 (Nov. 16, 1999); see also Or. Paralyzed Veterans of Am.,

339 F.3d at 1135 (Kleinfeld, J., dissenting).
97 This District Court rejected this interpretation as overly complicated, unworkable, and

restrictive in United States v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73 (D. Mass. 2003), vacated
on other grounds, 380 F.3d 558 (1st Cir. 2004). Despite this rejection, the court upheld the
DOJ's argument for a viewing angle requirement.

98 The Access Board has now also recommended viewing angle requirements. In its latest
recommendations, the Access Board incorporated a very broad viewing angle requirement, stat-
ing simply that "[bloth the horizontal and vertical viewing angles must be considered in the
design of assembly areas.... Sight lines are calculated according to certain industry conventions
and practices." AccEss BOARD, ASSEMBLY AREAS: SIGFr LImEs, at http://www.access-
board.gov/adaag/about/4.33.htm (last visited Sept. 21, 2004). The full text of the Sight Lines
passage reads:

Both the horizontal and vertical viewing angles must be considered in the design of
assembly areas. A variety of factors determine the quality of "vertical" sight lines, such as
the distance from performance areas, row spacing, staggering of seats, and floor slope.
Sight lines are calculated according to certain industry conventions and practices. Some
conventions, such as the average eye level height of a seated adult is [sic] within the
accepted range for people seated in wheelchairs. Industry conventions for determining
lines of sight may be adequate for facilities where the audience is not likely to stand
during events or performances. However, sports arenas and other facilities where specta-
tors may stand during events add a critical dimension to achieving lines of sight from
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DOJ still expects theaters owners and designers to know what is
required of them.99

3. The Courts Decide the Issue (Sort of)
. Disagreement Amongst the Circuits

Although there have been numerous district court cases examin-
ing the viewing angle issue, only three federal appeals courts have had
the opportunity to address it, and each has adopted a different
interpretation. t10 0

The Fifth Circuit, in Lara v. Cinemark USA, Inc.,1" 1 depended
primarily on a plain language interpretation of § 4.33.3.1' Finding
that the regulation was unambiguous on its face, the court looked to
other regulations using the "lines of sight" language outside the ADA
context, and determined that its commonly accepted meaning only
required unobstructed viewsY°3 Given that stadium style movie thea-
ters were not invented until four years after the regulations were
promulgated, the court determined that the DOJ did not intend to
impose a viewing angle requirement in the original regulation."° The
Fifth Circuit also relied heavily on the Access Board's Notice of Pro-

wheelchair spaces. When only conventional seated sight lines have been used to deter-
mine the seating bowl shape, standing spectators usually obstruct the line of sight for
several rows in front of a person using a wheelchair who cannot stand with the rest of the
audience. In such facilities, wheelchair spaces must provide lines of sight over standing
spectators. This can be accomplished by increasing the elevation of wheelchair seating or,
in some cases, locating wheelchair seating at cross aisles.

Id.
99 Although the Sixth Circuit never specifically stated what interpretation the DOJ argued

in United States v. Cinemark U.S.A., Inc, the Sixth Circuit went beyond merely accepting and
imposing the DOJ's interpretation. Instead, it chose to remand the case to the district court for a
determination of how comparable viewing angles had to be under § 4.33.3. See United States v.
Cinemark U.S.A., Inc., 348 F.3d 569, 579 (6th Cir. 2003).

10o Compare Lara v. Cinemark USA, Inc., 207 F.3d 783, 784-85 (5th Cir. 2000) (finding no
requirement of comparable viewing angles in Standard § 4.33.3) with Or. Paralyzed Veterans of
Am. v. Regal Cinemas, Inc., 339 F.3d 1126 (9th Cir. 2003) (finding § 4.33.3 contained a compara-
ble viewing angle requirement) and United States v. Cinemark USA, Inc., 348 F.3d 569 (6th Cir.
2003) (same).

101 207 F.3d 783 (5th Cir. 2000).
102 See id at 787.
103 See id at 788-89. Specifically, the court looked at the phrase's usage in the contexts of

an FCC regulation requiring unobstructed lines of sight between antennae and the communities
served, a direct supervision regulation requiring a line of sight of the person under supervision,
and a snowmobile regulation requiring a clear line of sight between operators under the age of
16 and a responsible person over 21.

104 See id. at 788.
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posed Rulemaking, which acknowledged the litigating positions taken
by the DOJ and the fact that further notice and comment was neces-
sary to codify these positions. 5 The court reasoned that if § 4.33.3
already encompassed the viewing angle requirement, there would be
no reason for the Access Board to receive further comment on adopt-
ing the DOJ's viewpoint.1°6 The fact that the Access Board felt fur-
ther comment was necessary indicates that a viewing angle
requirement was never intended in the first place.

Three years later, the Ninth Circuit addressed the issue in Oregon
Paralyzed Veterans of America v. Regal Cinemas, Inc."° Here, the
court considered the Fifth Circuit's opinion, and rejected it.1 8 Assum-
ing ambiguity in the regulation, the Ninth Circuit jumped straight into
deference analysis.109 Noting the distinction between the deference
given to an agency's interpretation of a statute under Chevron,11° and
the deference given to an agency's interpretation of its own regula-
tion, the court determined that it must defer to the DOJ's position so
long as it is reasonable.' The Court found that the DOJ's interpreta-
tion was clearly reasonable in light of the dictionary definition of
"lines of sight"'1 2 and the spirit of the ADA generally.11 3

Later, in 2003, the Sixth Circuit Court of Appeals echoed the
Ninth Circuit's opinion, with one notable exception. In United States
v. Cinemark USA, Inc.,"a the Court accepted the reasoning of the
Ninth Circuit, holding that the plain language of § 4.33.3 required con-
sideration of similar viewing angles in stadium style movie theaters. 5

105 Id.
106 See id. ("Significantly, the proposed regulations define 'line of sight' problems only in

the context of obstructed views, and recognize that additional language will be necessary to
codify the DOJ's litigating position.").

107 339 F.3d 1126 (9th Cir. 2003).
108 See id. at 1132.
109 The court focuses attention on the reasonableness of the interpretation offered by the

DOJ, but never specifically refuted the Fifth Circuit's finding that the statute was unambiguous.
110 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
111 Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339 F.3d 1126, 1131 (2003) (cit-

ing Thomas Jefferson Univ. v. Shalala, 512 U.S. 504 (1994); Martin v. Occupational Safety &
Health Review Comm'n, 499 U.S. 144 (1991)).

112 See Or. Paralyzed Veterans of Am., 339 F.2d at 1131 (citing Webster's Third New Inter-
national Dictionary's definition of lines of sight as "a line from an observer's eye to a distant
point (as on the celestial sphere) toward which he is looking or directing an observing
instrument").

113 See id. at 1133.
114 348 F.3d 569 (6th Cir. 2003).
115 See id. at 575-79.

[Vol. 15:1
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While the Sixth Circuit applied the same deference standard as the
Ninth Circuit, the Court stopped short of ordering a retroactive rem-
edy requiring major renovation of existing theaters. Instead, the
Court noted that because Cinemark reasonably relied on the DOJ
certified local building codes as an assurance of ADA compliance, a
prospective remedy will usually, although not always, be appropri-
ate. 6 The court left this determination to the district court on
remand.1 7

ii. New Rationales from the District Courts
Three U.S. District Court decisions add some particularly inter-

esting arguments to the "lines of sight comparable" debate. In
Meineker v. Hoyts Cinemas Corp.,"' the Northern District of New
York concluded that, although "lines of sight" on its own does not
encompass viewing angles, the word "comparable" gives the standard
a qualitative element.119 The theaters in this case had a substantial
portion of their seating in a traditionally sloped seating area in front
of the stadium section.1 20 The court ruled that the theater did not have
to place wheelchair seating in the stadium section.121 By placing this
seating in the rear of the traditional sloped section, with a substantial
part of the audience, theater owners satisfied the qualitative require-
ments of lines of sight comparable, as well as § 4.33.3's integration
requirement.'2

The District of Massachusetts expressly disagreed with this inte-
gration plan in United States v. Hoyts Cinemas Corp. finding that, in
stadium style theaters, the "fixed seating plan" was the stadium sec-
tion not the traditional sloped section.123 The court applied deference
similar to that used by the Ninth and Sixth Circuits and determined

116 See id at 581-83.
117 The Sixth Circuit also rejected several of Cinemark's other arguments. However, as

these do not bear on the issues discussed in this comment, they will not be discussed.
118 216 F. Supp. 2d 14 (N.D.N.Y. 2002), vacated on other grounds, Meineker v. Hoyts Cine-

mas Corp., No. 02-9034, 2003 WL 21510423 (2d Cir. July 1, 2003).
119 See id at 18 ("The requirement that a line of sight be 'comparable' clearly imposes a

qualitative requirement that the sight line be "similar" and not merely 'similarly
unobstructed."').

120 Id. at 15.
121 Id. at 19.
122 See 28 C.F.R. pt. 36, App. A, § 4.33.3 (2003) ("Wheelchair seating shall be an integral

part of any fixed seating plan.").
123 256 F. Supp. 2d 73 (D. Mass. 2003), vacated on other grounds, 380 F.3d 558 (1st Cir.

2004).
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that the DOJ position was reasonable since it was consistent with the
position it adopted in the Lara amicus brief.124

Finally, in United States v. AMC Entertainment, Inc.,125 the Cen-
tral District of California offered a unique approach to the issue.
After an impressive enumeration of the viewing angle issue from the
early nineteenth century until the present, the court held that § 4.33.3
contained a viewing angle requirement that AMC should have known
about because of its prominence as a theater design issue for more
than a century. 126 This determination is particularly interesting given
its focus on how the defendant should have interpreted § 4.33.3 rather
than how the DOJ actually did interpret § 4.33.3.127 Although AMC
argued that, given the issue's apparent predominance in the literature,
the DOJ could have easily incorporated viewing angles into its official
interpretation, the court merely noted this argument in a footnote,
and never addressed its validity. 2 Like the District of Massachusetts,
the court determined that the DOJ's position was not inconsistent
because of its consistency with the Lara litigating position. 29

124 See id. at 90 ("The Government's arguments in this case are not inconsistent with those
it has been making since Lara and are not simply post hoc rationalizations or a 'convenient
litigati[on] position' in violation of Bowen v. Georgetown University Hosp. Rather, the Govern-
ment's position regarding Section 4.33.3 is consistent with the regulation and has been consist-
ently maintained by the Government at least since the Lara litigation.") (internal citations
omitted).

125 232 F. Supp. 2d 1092 (C.D. Cal. 2002).
126 See id at 1111. Some of the same sources were cited by the DOJ for the same purpose

in Cinemark USA, 348 F.3d 569, 576 n.6 (6th Cir. 2003).
127 See AMC Entm' 232 F. Supp. 2d at 1092 ("[I]t is clear to the Court that AMC under-

stood - or should have understood that the meaning of 'lines of sight' in the context of motion
picture theaters referred not only to possible obstructions but also to viewing angles. With that
understanding came the obligation under the ADA to attempt to provide wheelchair-bound cus-
tomers with comparable viewing angles to those provided to members of the general public.").
As detailed in Part II, this is an alarming development in that it indicates the possibility of
liability based on the understanding that a theater owner should have had regarding the ADA,
rather than the requirements imposed by the DOJ interpretations of the law.

128 See id. at 1099 n.7.
129 See id. at 1113 ("The position taken by the Government in connection with this litiga-

tion is consistent with the position it took in the 1998 Lara amicus brief, and, more recently, in
the United States v. Cinemark USA, Inc. action.").
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II. EVIDENCE OF THE ACCESS BOARD'S AND THE DOJ's INTENT
TO LEAVE VIEWING ANGLES UNADRESSED BY § 4.33.3:
KNOWLEDGE OF THE ISSUE IN GENERAL THEATER
DESIGN PRE-1990 AND 1994.

There can be no doubt that the stadium style theater design did
not exist before the 1995 opening of The Grand in Dallas. The Fifth
Circuit noted that before 1995, the viewing angle problem had not
been an immediate concern for the Access Board. 130 The court relied
on this fact to show that the DOJ's litigating position was against the
Access Board's original intent. 131 After all, how could the Access
Board have promulgated a rule governing viewing angles in stadium
style theaters when these theaters and this concern, did not yet exist?
However, while the Fifth Circuit's decision ended with the proper
result, its reasoning is not altogether convincing. In fact, one can
make a strong case that the Access Board and the DOJ considered, or
should have considered, viewing angle issues before the adoption of
the ADAAGs.

Examining this issue requires a modification of the Fifth Circuit's
reasoning. The question is not whether stadium style theaters were
considered before adopting the DOJ's regulations, the question is
whether the DOJ or the Access Board knew, or should have known,
that viewing angle considerations were important in theater design
before adopting the regulations. If the Access Board or the DOJ
knew about and ignored viewing angle issues in 1990, when the regu-
lations were formulated, or in 1994, when the TAM supplement con-
taining the official interpretation of § 4.33.3 was issued, a permissible
inference could be made that the DOJ intended to leave the issue
unaddressed.1"

The Access Board's and the DOJ's actual knowledge of the view-
ing angle issue must be considered first. In March 1991, four months
before the DOJ's adoption of regulations, the National Association of

130 Lara v. Cinemark USA, Inc., 207 F.3d 783, 788 (5th Cir. 1998) (noting that "questions
regarding 'viewing angle' did not arise until well after the DOJ promulgated section 4.33.3). The
Fifth Circuit also noted that the 1994 TAM "does not address problems involving viewing
angles" and that the Access Board's most recent proposed rule making recognized the need for
further codification to adopt a viewing angle requirement. Id.

131 Id. at 789 (holding that, when adopted, there was a "lack of any evidence that the
Access Board intended section 4.33.3 to impose a viewing angle requirement").

132 See generally Gibson wine Co. v. Snyder, 194 F.2d 329, 334 (D.C. Cir. 1952) (Miller, J.,
dissenting).
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Theater Owners (NATO) sent a letter to the Access Board, in
response to proposed rule making, which specifically mentioned that
sightlines in theaters were generally measured from the rear of the
theater.133 The AMC court thought that this letter proved that AMC
was thinking about viewing angles in 1991. While this may be true,
sending the letter to the Access Board as a comment to proposed rule
making means that the Access Board considered the issue as well.
Despite this consideration, the Access Board promulgated the
ADAAGs without mention of viewing angles at all. 34

Of course, one letter, with a tenuous connection to viewing angles
at best, cannot be conclusive of the issue. Given the sheer volume of
rules promulgated in 1991, the Access Board may have purposely left
the viewing angle issue for a later interpretation. To this end, it is also
necessary to examine what the DOJ knew about the viewing angle
issue before releasing its official interpretation of "lines of sight com-
parable" in the 1994 TAM Supplement. 35 The evidence is over-
whelming that the DOJ was aware of the issue before publishing the
TAM supplement. Two separate letters to the DOJ from NATO spe-
cifically mentioned viewing angles, not in the context of stadium style
movie theaters, but in the theater context generally. 36 Despite these
letters clearly indicating that viewing angles changed depending on
where a patron sat, even in a standard movie theater, the DOJ did not
address the issue in its official interpretation of § 4.33.3 contained in
the TAM Supplement in December, 1994.

It is also reasonable to assume that the Access Board and the
DOJ should have known about the viewing angle issue from other
sources both before the adoption of the original ADAAG in 1991 and
before the TAM Supplement in December 1994. As an agency
responsible for promulgating rules and regulations consistent with

133 See AMC Entre't, 232 F. Supp. 2d at 1101.
134 Id.
135 See OFFICE ON THE AMERICANS wrrIH DISABILITIES ACT, supra note 10.
136 AMC Entn't, 232 F. Supp. 2d at 1101 ("On or about July 6, 1992, [NATO attorney /

lobbyist Steven] Fellman transmitted a letter to [the DOJ] on behalf of NATO, in which he
stated that 'line of sight is usually considered in terms of degrees.... Indeed, the degree of line
of sight will vary from seat to seat in a motion picture theater and also vary from within any
given seat to various portions of the screen.' On or about November 11, 1992, Fellman transmit-
ted a letter to [the DOJ] on behalf of NATO with which he enclosed drawings that 'demonstrate
lines of sight' in a typical theater. The drawings show a 'red cone' depicting viewing angles in the
theater. The accompanying letter states: 'Seating in the rear of the auditorium affords the small-
est viewing angle and thus is the best for a patron with limited flexibility.').

[Vol. 15:1
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Title III's mandates, the Access Board conducts independent research
to formulate proposed rules for notice and comment. 137 Even cursory
research into the architectural design of movie theaters would have
uncovered viewing angle concerns. The "first and still definitive state-
ment on the subject of sight lines in modern theater design,"138 pub-
lished in 1838,139 specifically noted that viewing angles were an
important consideration in theater design. Furthermore, treatises and
articles written in 1964,14 1966,41 1977,142 1980,143 1988,1" 1989,145 and
199016 all addressed the viewing angle issue. Furthermore, even if the
Access Board did not consider leading theatrical architects' view-
points, it is seemingly unimaginable that they could have overlooked
the Society of Motion Picture and Television Engineers (SMPTE), an
industry group "recognized as the global leader in the development of
standards and authoritative practices for film, television, video and
multimedia."147 In 1990, the SMPTE published guidelines for movie

137 See AccESS BOARD, supra note 31 ("It has become standard practice for the Board to
establish advisory or regulatory negotiation committees to help develop or update its accessibil-
ity guidelines and standards. This is the typical process the Board follows in developing rules:
Create an advisory committee to develop recommendations on the requirements of a rule,
[etc]."). The original Advisory Board was created in 1994, and consisted of 22 members, includ-
ing representatives from the design and construction industry. See 64 Fed. Reg. 62,248-49 (Nov.
16, 1999).

138 AMC Entm't, Inc., 232 F. Supp. 2d at 1098 (citing GEORGE C. ISENOUR, THEATER
DESIGN (1977)).

139 See John Scott Russell Treatise on Sightfines and Seating, 27 EDINBURGH NEW PHIL. J.
(1838), cited in AMC Entr't, 232 F. Supp. 2d at 1098-99.

140 See BURNS-MEYER & EDWARD C. COLE, THEATERS AND AUDITORIUMS (2d ed. 1964),
cited in AMC Entre't, 232 F. Supp. 2d at 1099.

141 See Rubens Meister, The Iso-Deformation of Images and the Criterion for Delimitation
of the Usable Areas in Cine-auditoriums, J. Soc'Y MOTION PICTURE & TELEVISION ENO'RS, Mar.
1966, at 179-82, cited in AMC Entre't, 232 F. Supp. 2d at 1099.

142 See GEORGE C. IZENOUR, THEATER DESIGN 4,284 (1977), cited in AMC Entm't, 232 F.
Supp. 2d at 1099.

143 See Ernst Neufert, Theaters, in ARcHrrEc's DATA 355 (Peter H. Frink 2d Intl. ed.
1980), cited in AMC Entm't, 232 F. Supp. 2d at 1100.

144 See C.G. Ramsey & H.R. Sleeper, Theater Design Criteria, in ARCHITECTURAL
GRAPHIC STANDARDS 37 (Peter J. Frink 8th ed. 1988), cited in AMC Entm't, 232 F. Supp. 2d at
1100.

145 See 5 ENCYCLOPEDIA OF ARCHITECTURE 81-3 (Peter H. Frink ed., 1989), cited in AMC
Entm't, 232 F. Supp. 2d at 1099.

146 See Joseph DeChiara, Theaters: Sight Lines, in TIME-SAVER STANDARDS FOR BUILDING
TYPES 404 (3d ed. 1990), cited in AMC Entre't, 232 F. Supp. 2d at 1099.

147 Society of Motion Picture & Television Engineers, SMPTE History, at http://
www.smpte.org/membership/ (last visited Sept. 21, 2004).
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theaters that included viewing angle recommendations.14" The
SMPTE readopted and reissued these guidelines in their entirety in
1994.149 In addition to these standards, NATO issued a document
entitled "Position Paper on Wheelchair Seating in Motion Picture
Theater Auditoriums" which addressed the fact that viewing angles in
the back of the house were smaller than those in the front.1 50 Given
NATO's prior involvement in the ADA comment process, it is diffi-
cult to believe that the DOJ did not know about this publication.

Finally, the City of Los Angeles' Disabled Access Division of the
Building and Safety Department became involved in the issue when,
in September 1994, it refused to grant a permit to AMC for construc-
tion of their first Los Angeles stadium style theater.1 51 The Disabled
Access Division specifically expressed doubts regarding the lines of
sight afforded wheelchair patrons, but granted approval after AMC's
appeal.152 Again, it is difficult to believe that the division responsible
for ADA enforcement in the second largest city in the country would
not have communicated this concern to the DOJ, especially given the
unique architecture proposed. Three months later, the TAM supple-
ment contained no reference to viewing angles whatsoever. 153

The DOJ almost certainly knew, or should have known, that
viewing angles were an integral part of theater design, and yet it did
not address the issue in either of the two prime opportunities it pos-
sessed."54 The Supreme Court has held that consideration of an issue,
followed by its subsequent exclusion from the statute's language cre-
ates an inference that the issue was intentionally excluded from the

148 See AMC Ent't, 232 F. Supp. 2d at 1099-1100.
149 See id. at 1100.
150 See id. at 1101.
151 See id at 1097.
152 See id. at 1097-98.
153 While the government could argue that the TAM supplement was issued in direct

response to the issues encountered in the Olympic Stadium in Atlanta, and the stadium cases
such as Paralyzed Veterans of America v. D.C. Arena L.P., 117 F.3d 579 (D.C. Cir. 1997), this
does not avoid the problem that viewing angles were not addressed. Certainly, in a stadium of
75,000 people, different seats will have better or worse viewing angles than others. Indeed the
D.C. District Court, in the trial opinion for the D.C. Arena case, acknowledged that stadiums do
encompass viewing angle concerns. See Paralyzed Veterans of Am. v. Ellerbe Becket Architects
& Eng'rs, P.C., 950 F. Supp. 393, 398 (D. D.C. 1996). Furthermore, it is hard to acknowledge
that stadiums do not have viewing angle issues, but stadium-style theaters do.

154 See OFMCE ON THE AMERICANS wITH DIsABILrrIEs Acr, supra note 47 § 111-4.4600;
OMCE ON THE AMERICANS wTi DISABILITIs ACr, supra note 10.
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statute's scope.'55 In I.N.S. v. Phinpathya,'156 the Supreme Court inter-
preted a deportation statute giving the Attorney General discretion to
suspend deportation proceedings if the alien had been continuously
physically present in the United States for seven years.15 7 The defen-
dant had left the country for a three-month trip to her native country
during the preceding seven years.158 The Court refused to adopt the
Ninth Circuit's position that the trip did not interrupt the statutory
requirement of seven years of continuous physical presence. 159 The
Court noted that Congress had considered flexible administration of
this requirement in both earlier versions of this law as well as in other
statutes.W When Congress desired flexibility, it said so, and the omis-
sion of flexibility language meant that the continuous physical pres-
ence requirement was to be strictly enforced.1 61 Because Congress
had considered flexibility, and did not include it in the text, the Court
would not read flexibility into the statute. 162

In the regulatory context, Judge Miller of the D.C. Circuit Court
of Appeals also recognized the validity of such an inference. 63 In
Gibson Wine Co. v. Snyder,"M the D.C. Circuit considered a wine
labeling regulation. The labeling regulations were ambiguous as to
whether wine manufacturers had to label the wine with the specific
type of fruit used (i.e. boysenberries) or with the general category of
fruit (i.e. blackberries). 165 The regulation specifically mentioned
"blackberry wine" as an example, despite the known existence of
many varieties of blackberry. 166 Dissenting from the majority's deci-
sion, Judge Miller noted that the Commissioner clearly knew of the
boysenberry species of blackberry when he adopted the regulation. 67

155 See generally, I.N.S. v. Phinpathya, 464 U.S. 183 (1984) (holding that the term "continu-
ous physical presence" in a deportation statute did not allow for a temporary absence from the
country in light of past consideration of such an exception followed by its omission in the statu-
tory text).

156 464 U.S. 183 (1984)
157 Id. at 185.
158 Id.

159 I.N.S. v. Phinpathya, 464 U.S. 183, 196 (1984).
160 Id. at 189 - 91.
161 Id. at 190 - 91.
162 Id
163 See Gibson Wine Co. v. Snyder, 194 F.2d 329, 334 (Miller, J., dissenting).
164 194 F.2d 329 (D.C. Cir. 1952).
165 See id. at 333.
166 See 27 C.F.R. § 4.21(e)(5) (2003).
167 Gibson Wine, 194 F.2d at 334 (Miller, J., dissenting).
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"Had he intended to exclude one variety, he could and should, and
doubtless would, have said so in the regulation - it would have been
easy to do. '168

Likewise, in the theater context, it seems clear, that had the DOJ
wanted to include a viewing angle requirement in its interpretation of
the regulation, it could, should, and doubtless would have done so
when it had the chance. The fact that, despite clear actual and con-
structive knowledge of the issue before publishing the regulation and
interpretation, the DOJ did not address viewing angles leads to a
strong inference that the DOJ did not initially intend to read a view-
ing angle consideration into § 4.33.3.

The AMC court disagreed with this reasoning, using the same
data to place liability for ADA violations on AMC.169 This reasoning
is completely at odds with the text of the ADA. AMC's reasoning
puts responsibility for interpreting the ADA's requirements on the
theater owner. However, this is clearly not Congress' intent. Congress
explicitly wanted "clear and comprehensive"170 regulations, and gave
the Attorney General responsibility for "develop[ing] a plan to assist
entities covered [by the ADA]... in understanding the responsibility
of such entities." 7 Congress did not intend to bind private entities by
their own interpretations of the ADA." If courts continue to hold
owners and operators of public accommodations liable based on their
own beliefs or suspicions about what the ADA should mean, instead
of what the DOJ says it does mean, than the entire enforcement sys-
tem will become laughable. Congress intended objective enforcement
standards to exist. 173 They made this clear by mandating the promul-
gation of guidelines and regulations, and their intent is clearly

168 1d

169 See United States v. AMC Entm't, Inc., 232 F. Supp. 2d 1092, 1111 (C.D. Cal. 2002)
("Based on the record in this action, it is clear to the Court that AMC understood - or should
have understood - that the meaning of 'lines of sight' in the context of motion picture theaters
referred not only to possible obstructions but also to viewing angles. With that understanding
came the obligation under the ADA to attempt to provide wheelchair-bound customers with
comparable viewing angles to those provided to members of the general public.").

170 42 U.S.C. § 12101(b)(1) (2004).
171 42 U.S.C. § 12206(a)(1); see also §§ 12206(c)(2)(C), 12206(c)(3).
172 An observation noted by the First Circuit in United States v. Hoyts Cinemas Corp., 380

F.3d 558, 573 (1st Cir. 2004) ("Whether or not viewing angles mattered to patrons, the defend-
ants were entitled to provide the minimum the law required of them.").

173 42 U.S.C. § 12101(b)(1).
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defeated if courts can impose liability based on the subjective musings
of the affected industries. 17 4

Furthermore, holding an industry liable for their own interpreta-
tions of the ADA, instead of enforcing the law under the DOJ's offi-
cial interpretations, removes any incentive for private entities to
improve accessibility on their own. Relying on the DOJ's position
allows theater owners and operators to experiment with new accessi-
bility solutions without fear that they will later be bound by them
should they be operationally burdensome. So long as theater owners
comply with the basic guidelines set forth by the DOJ, they may oper-
ate without fear of future liability arising out of a good-faith attempt
to offer a superior service to its customers. Under the reasoning
employed by the AMC court, theaters have no incentive to be innova-
tive. Any attempt to go beyond the DOJ's bare minimum shows con-
sideration of a possible area of ADA expansion, and opens the theater
to liability should it discontinue the service. The only effect achieved
by this interpretive regime is stagnation of more efficient, customer
friendly, and profit generating procedures and infrastructures, in favor
of the safety of operating under the bare minimum requirements of
the ADA.

III. No DEFERENCE DUE: APPLICATION OF MARTV AND
SKIDMORE TO THE DOJ's SHIFTING INTERPRETATION OF
§ 4.33.3.

Even if the evidence of the DOJ's prior knowledge of the viewing
angle issue is unconvincing to courts, the DOJ's interpretation of
§ 4.33.3 is not entitled to the substantial deference the Ninth Circuit
gave it in Oregon Paralyzed Veterans of America.175 While this com-
ment does not argue that any of the DOJ's multiple interpretations,
standing alone, are unreasonable interpretations of § 4.33.3, the sheer
number and changing criteria of these interpretations greatly weakens
their reasonableness and thereby decreases the deference they are
due. The Supreme Court's rulings in Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc.,176 Christensen v. Harris County,17 7

174 See supra note 127.
175 See Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339 F.3d 1126 (9th Cir.

2003).
176 467 U.S. 837 (1984).
177 529 U.S. 576 (2000).
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Martin v. Occupational Safety and Health Review Commission,17 and
Skidmore v. Swift & Co. ,179 guide the level of deference courts should
afford these interpretations.

Under Chevron, a court defers to an agency's interpretation of an
ambiguous statute that Congress charges the agency with administer-
ing if the agency's construction is reasonable. 180 Chevron did not dif-
ferentiate between regulations that are substantive rules, which have
the force of law and are promulgated using a notice and comment
process,181 and regulations that are interpretive rules.182 Interpretive
rules are an enumerated exception to the notice and comment
requirements,183 and only offer an explanation as to what a regulation
or statute means, but do not create any new rights or obligations. 4

Consequently, from 1984 until 2000, courts gave interpretive rules the
same level of deference as substantive rules.18 5

In 2000, the Supreme Court decided Christensen v. Harris
County i 6 and the deference rules changed."8 In Christensen, the
Court determined that interpretive rules were not accorded the same
deference as substantive rules."la Instead, the Supreme Court, in
affirming the continued vitality of Skidmore v. Swift Co.,"89 held that
interpretive rules were "entitled to respect"" ° depending on the thor-
oughness of the consideration displayed by the agency, the validity of

178 499 U.S. 144 (1991).
179 323 U.S. 134 (1944).
180 See Chevron, 467 U.S. at 844.
181 See 5 U.S.C. § 553(b) (2004).
182 For further reading on the murky distinction between interpretive and substantive rules,

see 2 AM. JUR. 2D Administrative Law § 161 (1994); William Funk, When is a "Rule" a Regula-
tion? Marking a Clear Line Between Nonlegislative Rules and Legislative Rules, 54 ADMN. L.
REv. 659 (2002); Richard J. Pierce, Jr., Distinguishing Legislative Rules from Interpretive Rules,
52 ADMmiN. L. REV. 547 (2000).

183 See 5 U.S.C. § 553(b)(3)(A).
184 See Gibson Wine Co. v. Snyder, 194 F.2d 329,331 (D.C. Cir. 1952); Cabais v. Egger, 690

F.2d 234, 238 (D.C. Cir. 1982).
185 See Christensen v. Harris County, 529 U.S. 576 (2000).
186 Id.
187 For a background on the changing deference levels between Chevron and Christensen

and United States v. Mead, 533 U.S. 218 (2001), see Gregg D. Poisky, Can Treasury Overrule the
Supreme Court?, 84 B.U. L. REv. 185, 189-211 (2004).

188 See Christensen, 529 U.S. at 587. ("Interpretations such as those in opinion letters - like
interpretations contained in policy statements, agency manuals, and enforcement guidelines, all
of which lack the force of law - do not warrant Chevron style deference.") (emphasis added).

189 323 U.S. 134 (1944).
190 Christensen, 529 U.S. at 587 (citing Skidmore, 323 U.S. at 140).
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the reasoning offered, consistency with earlier and later interpreta-
tions, and "all those factors which give it the power to persuade."''

While these cases decided the level of deference courts should
give to interpretive regulations of statutes, a different inquiry is neces-
sary when deciding the level of deference due to an agency's interpre-
tation of its own regulation. While Chevron and Christensen govern
the appropriate deference given to a regulation that interprets a stat-
ute, Martin v. Occupational Safety and Health Review Commission
addresses the level of deference due when an agency interprets an
ambiguous regulation that the agency itself promulgated." Under
Martin, "an agency's construction of its own regulations is entitled to
substantial deference."1 93 When the regulation is ambiguous, "the
reviewing court should give effect to the agency's interpretation so
long as it is reasonable."" While Martin mandates Chevron-like def-
erence to an agency's interpretation of its own regulation, the
Supreme Court took the additional step it did not take in Chevron: it
provided a lower level of deference for interpretive rules. 195 When
faced with interpretive rules, and specifically "agency enforcement
guidelines,"'96 a court applies the less deferential Skidmore stan-
dard.197 As in the statutory interpretation context, "these informal
interpretations are... entitled to some weight on judicial review," but
are not automatically controlling if reasonable.' 98

Since courts need not address the appropriate deference standard
due an unambiguous regulation or interpretation,199 analyzing the
DOJ's viewing angle interpretations first requires consideration of

191 Skidmore, 323 U.S. at 140.
192 499 U.S. 144 (1991).
193 See id. at 150 (citing Lyng v. Payne, 476 U.S. 926, 939 (1986)).
194 See id.
195 See id. at 157 (explaining that agency enforcement guidelines are an informal interpre-

tation of a regulation, but the guidelines are entitled to some weight on judicial review).
196 See id.
197 See Martin v. Occupational Safety & Health Review Comm'n, 499 U.S. 144, 157 (1991).
198 See id (citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)); see also Thomas

Jefferson Univ. v. Shalala, 512 U.S. 504, 515 (1994) ("an agency's interpretation of a statute or
regulation that conflicts with a prior interpretation is entitled to considerably less deference than
a consistently held agency view" (internal quotations omitted)).

199 See Martin, 499 U.S. at 150 n.5 (1991) (acknowledging that a regulation's ambiguity is a
necessary initial inquiry in analyzing the appropriate deference level, but that since neither party
challenged it, the court assumes ambiguity without deciding it); accord Chevron, U.S.A., Inc. v.
Natural Res. Def Council, Inc., 467 U.S. 837, 842-43 ("If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress.").
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§ 4.33.3's ambiguity. The Fifth Circuit's decision in Lara is the only
decision to interpret § 4.33.3's language as unambiguous.200 Despite
the Lara court's finding, it is difficult to accept this determination.
The very fact that the DOJ can come up with six different interpreta-
tions of the same language speaks to its ambiguity, not to mention the
explicit findings of ambiguity by the D.C. Circuit in D.C. Arena.20'
Clearly, the regulation, as written, is ambiguous.

As § 4.33.3 is an ambiguous regulation, the court must give the
much lower Skidmore deference to the DOJ's interpretation of the
rule.' °3 The Ninth Circuit improperly ignored the Skidmore standard
of deference completely, thereby exposing the fatal flaw in its reason-
ing. Oregon Paralyzed Veterans of America v. Regal Cinemas, Inc.
relied on Thomas Jefferson University v. Shalala203 and Martin v.
Occupational Safety & Health Review Commission24 in completely
deferring to the DOJ's interpretation of § 4.33.3.201 This reliance, how-
ever, was misplaced, given that the DOJ's interpretation is an inter-
pretive rule passed without notice and comment. Martin directs
courts faced with such rules to apply the less deferential Skidmore
standard.0 4 Under this standard, it becomes clear that the court
should not defer to the DOJ's constantly changing interpretation.

200 Presumably because of this finding, the Lara court never reached the deference ques-
tion, but instead relied on the plain meaning of "lines of sight" as used in other contexts. See
Lara v. Cinemark USA, Inc., 207 F.3d 783, 788-89 (5th Cir. 2000).

201 See Paralyzed Veterans of Am. v. D.C. Arena, 117 F.3d 579, 583 (D.C. Cir. 1997)
("[T]here was no uniformly understood construction of the language prior to the time it was
picked up by the Board and the Department .... The words simply had not taken on a well-
understood meaning.").

202 While it is not clear at all that the interpretation offered by the DOJ is an interpretive
rule that merely explains, as opposed to an invalid substantive rule, imposing obligations that
were not expected before its adoption, this comment does not reach this question. Not surpris-
ingly, the DOJ has consistently characterized its position as interpretive, a necessity given the
conspicuous absence of notice and comment. The DOJ automatically loses should a court decide
this rule is substantive, and therefore invalid. However, courts have not yet made this determi-
nation, and it seems likely that given the breadth of the regulation, none will.

203 512 U.S. 504 (1994) (stating that an agency's interpretation of its own regulations must
be given controlling weight if reasonable).

204 499 U.S. 144 (discussed supra text accompanying notes 175-79).
205 See Or. Paralyzed Veterans of Am. v. Regal Cinemas, Inc., 339 F.3d 1126, 1131 (9th Cir.

2003).
206 See Martin, 499 U.S. at 155.



A MAJOR PAIN IN THE NECK

A. Prior Inconsistency
The two courts2°" that addressed the consistency of the DOJ's

interpretation both missed the real issue. Both the California District
Court and the Massachusetts District Court held that the DOJ's inter-
pretation was consistent with the position adopted in the Lara brief.2 8

Two problems arise from this determination.
First, this statement is simply untrue. While the general nature of

the interpretations are consistent, i.e. both involve viewing angle
requirements, it is beyond doubt that the DOJ has changed its posi-
tion on what the viewing angle requirement entails numerous times
since the Lara brief.2' Even the Access Board acknowledged that the
DOJ's position has been inconsistent.210

On a more basic level, however, both courts completely ignore
the overall inconsistency of the DOJ's interpretations. Even if a court
feels that the DOJ's multiple positions, on angle requirements, since
Lara are all consistent, there is no consistency in the DOJ's overall
interpretation of § 4.33.3. The TAM Supplement in 1994 defined
"lines of sight comparable" as providing an unobstructed view. This
was the first, and only, official interpretation of this regulation, and
provides the measuring stick by which future interpretations must be
gauged. Viewed this way, the DOJ's viewing angle interpretation is
clearly inconsistent with its prior interpretation. While the viewing
angle requirements may be, arguably, consistent with Lara, the fact
remains that Lara itself was inconsistent with the TAM Supplement in
1994. At best, the Lara interpretation and its progeny are amend-
ments to the TAM Supplement interpretation that are impermissible
without notice and comment.21 I These inconsistencies, both with prior

207 See United States v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73 (D. Mass. 2003), vacated
on other grounds, 380 F.3d 558 (1st Cir. 2004); United States v. AMC Entme't, Inc., 232 F. Supp.
2d 1092 (C.D. Cal. 2002).

208 See Hoyts, 256 F. Supp. 2d at 90 ("The Government's arguments in this case are not
inconsistent with those it has been making since Lara and are not simply post hoc rationaliza-
tions or a 'convenient litigati[on] position' in violation of Bowen v. Georgetown University Hosp.
Rather, the Government's position regarding Section 4.33.3 is consistent with the regulation and
has been consistently maintained by the Government at least since the Lara litigation.") (inter-
nal citations omitted); AMC Entm't, 232 F. Supp. 2d at 1113 ("The position taken by the Gov-
ernment in connection with this litigation is consistent with the position it took in the 1998 Lara
amicus brief, and, more recently, in the United States v. Cinemark USA, Inc., action.").

209 See supra Part I.D.2.
210 See 64 Fed. Reg. 62,278 (Nov. 16, 1999).
211 See Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997)

("Once an agency gives its regulation an interpretation, it can only change that interpretation as
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viewing angle requirements and prior interpretations of the general
regulation, weaken the case for deference.

B. Thoroughness of Consideration

Skidmore deference also requires a court to look at the thorough-
ness of the agency's consideration."' The rapidly shifting interpreta-
tions of the viewing angle requirement illuminate an obvious lack of
thoroughness in consideration. If formal notice and comment
rulemaking is at one end of the "thorough consideration" spectrum,
an interpretation of the same regulation that changes at least four
times in five years must be at the other end. The DOJ seems to offer a
new interpretation each time it comes to court in the hopes that a
court will finally accept one. This kind of haphazard interpretation
shows a lack of depth in considering the issue and the impact of its
interpretations, and further weakens the case for deference.

C. Notice

Finally, the issue of notice must be addressed. Perhaps, this issue
is best categorized under Skidmore's consideration of "all those fac-
tors which give it the power to persuade." ' Notice is important when
deciding how persuasive the DOJ's position is since the DOJ's inter-
pretations have clearly blindsided theater owners. In D.C. Arena, the
D.C. Circuit noted that the DOJ published the TAM Supplement
before the Arena adopted its seating design.214 Despite knowledge
that the DOJ was interpreting "lines of sight comparable" to encom-
pass unobstructed viewing, the Arena adopted a seating plan with
obstructed views for wheelchair-bound patrons. Here, no such notice
exists.

The first interpretation, or hint of an interpretation, to adopt the
viewing angle requirement was the amicus brief filed in Lara, long

it would formally modify the regulation itself: through the process of notice and comment
rulemaking.... Under the APA, agencies are obliged to engage in notice and comment before
formulating regulations, which applies as well to 'repeals' or 'amendments'. To allow an agency
to make a fundamental change in its interpretation of a substantive regulation without notice
and comment obviously would undermine those APA requirements." (internal citations
omitted)).

212 See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).
213 See id.
214 See D.C. Arena, 117 F.3d at 582, 587. The TAM Supplement was issued in December

1994, and D.C. Arena chose a seating plan incorporating obstructed seating in January 1995.
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after the theater was approved by the city,21 and after litigation had
already begun. Consequently, the theater industry could not have had
notice of the DOJ's interpretation until at least 1998,216 and by then a
substantial number of stadium style theaters were already
operating.2"

One could propose that the Lara brief itself was sufficient to put
subsequent construction on notice. This argument fails for two rea-
sons. First of all, and most importantly, the Fifth Circuit's holding that
"lines of sight comparable" did not encompass a viewing angle
requirement sent a message to the industry that the 1994 TAM Sup-
plement interpretation was still good law.2"' After the Fifth Circuit's
decision, theater owners could reasonably rely on the fact that the reg-
ulation did not impose a viewing angle requirement. Furthermore,
the constantly changing nature of the DOJ's position meant that, even
if the Lara brief put the industry on "viewing angles" notice, theater
owners could not possibly have known how to comply. Given the
apparent lack of notice and the differing interpretations given to the
movie theater industry, it seems difficult to give the DOJ's interpreta-
tions much weight.

Under Skidmore, a court's consideration of an agency's interpre-
tation must account for any vast inconsistencies with both recent
interpretations, as well as past interpretations of the regulation.
Courts must also consider the hit and miss nature of these interpreta-
tions as a signal of substandard consideration of the issue, and must
look at the lack of notice afforded interested parties, such as the thea-
ter industry in the present case. After examining all these considera-
tions, courts should give very little weight to the DOJ's position.
Courts should also find the 1994 TAM Supplement interpretation con-
trolling until the DOJ adopts an amended regulation following notice
and comment.

215 The Texas Department of Licensing and Regulation and the City of El Paso inspected
and approved the theater's seating configuration on or about September 1997. Lara v. Cinemark
USA, Inc., 207 F.3d 783, 785 (5th Cir. 1998). The Lara case was litigated in the Western District
of Texas in August 1998, almost a year after the opening of the theater in question.

216 See United States v. Hoyts Cinemas Corp., 380 F.3d 558, 573 (lst Cir. 2004).
217 See supra note 2.
218 Lara v. Cinemark USA, Inc., 207 F.3d 783, 789 (5th Cir. 2000).
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CONCLUSION

The ADA should encompass a viewing angle requirement. Any-
one who has ever attended a movie at a stadium style theater can
attest to the quality experience this design affords. Giving this same
opportunity to disabled guests would increase both the enjoyment of
the experience for the guest, as well as the revenue and goodwill
opportunities for the theater. Although requiring the provision of this
opportunity should be the rule, the question posed thus far is whether
this is the rule. As it stands today, the answer is no. While the ques-
tion of viewing angles may be moot in those theaters designed with
full stadium seating, many other theaters still operate with standard
stadium seating. Without clear, consistent, and unambiguous gui-
dance from the DOJ and the Access Board, in the form of new
rulemaking with full notice and comment, theater compliance will still
depend largely on geography, and very little on consistent legal
reasoning.


