
LIFE AFTER LAWRENCE V. TExAs:
AN EXAMINATION OF THE DECISION'S IMPACT ON A

HOMOSEXUAL PARENT'S RIGHT TO CUSTODY OF

HIS/HER OWN CHILDREN IN VIRGINIA

"The effects of... prejudice, however real, cannot justify a ... classifi-
cation removing a ... child from the custody of its natural mother. The
Constitution cannot control such prejudice, but neither can it tolerate
it. Private biases may be outside the reach of the law, but the law can-
not, directly or indirectly, give them effect. "1

Jennifer Ellis Lattimore *

INTRODUCTION

The 2000 United States Census identified more than 600,000
households containing same-sex partners living in 99.3% of the coun-
ties in America.2 Almost 14,000 of these households are in the Com-
monwealth of Virginia, which has experienced a 350% increase in
same-sex households between 1990 and 2000.3 These households
often consist of families who, although they may not meet the tradi-
tional image of the all-American family, are raising children just like
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Boston College, 1999. Thank you to the Honorable Dennis J. Smith and Mr. Glenn Lewis for
their inspiration and untiring dedication to the development and education of young lawyers.
Thank you to April Bolton-Smith, my mentor and editor, for giving me the courage to reach
higher. A special thank you to Nicholas Bartolomeo, whose selflessness carried me through law
school, and an extra-special thank you to my husband, Gary Lattimore, for reminding me that
(1) there is always more than one way to view the world; and (2) love really does make the world
go 'round.

1 The United States Supreme Court's holding in the context of racial prejudices. Palmore
v. Sidoti, 466 U.S. 629 (1984).

2 Brief for Petitioners at 19, Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102); Brief of
Amici Curiae of the American Civil Liberties Union et al. at 9, Lawrence (No. 02-102) (citing
DAVID M. SMITH & GARY J. GATES, HUMAN Riorrrs CAMPAIGN, GAY AND LESBIAN FAMILIES
IN THE UNITED STATES: SAME-SEX UNMARRIED PARTNER HOusEHoLDs 1-2 & Tables 1, 4 (Aug.
21, 2001), available at http://www.hrc.org/Content/ContentGroups/Publicationsl/census.pdf).

3 TAVIA SIMMaoNs & MARTIN O'CoNNEIA, U.S. DEP'T OF COMMERCE, MARRIED COUPLE
AND UNMARRIED PARTNER HousEmoLws: 2000, available at http://www.census.gov/prod/2003
pubs/censr-5.pdf [hereinafter "Simmons"]; HUMAN RIGHTs CAMPGAIN, HUMAN RIGHTS CAM-
PAIGN FOUNDATION/CENsUS 2000, available at http://www.hrc.org/ContentIContentGroups/Publi
cationsl/Documents/Increased.pdf.
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their heterosexual counterparts. In fact, 33% of all same-sex female
couples have children of their own living in the same household, and
22% of homosexual male couples live with their own children.4 In
some cases, the homosexual couple uses artificial insemination or a
surrogate mother in order to have a child. In other cases, the child
was born during a prior heterosexual relationship or marriage and the
homosexual parent was given physical custody. This comment will
deal with the latter scenario. The reality of these families cannot be
disregarded merely because they do not match the "nuclear" model of
a married couple raising their biological children.'

Under current Virginia law, if custody proceedings are initiated
against a homosexual parent living with a child born to a prior hetero-
sexual marriage, the trial judge can and will take the child away from
the homosexual parent if she is living openly in a same-sex relation-
ship.6 The judge can do so even without a showing of actual harm to
the child resulting from the parent's homosexuality.7 Even when
someone who is not a natural parent of the child, such as a grand-
mother, comes forward to claim the child, the trial judge can take the
child away from the natural parent by reason of the natural parent's
homosexuality alone.8 While these examples may seem incredible,

4 Simmons, supra note 3, at 10.
5 Brief for Petitioners at 19, Lawrence (No. 02-102) (citing Troxel v. Granville, 530 U.S. 57,

63 (2000)) ("The demographic changes of the past century make it difficult to speak of an aver-
age American family. The composition of families varies greatly from household to house-
hold."); Michael H. v. Gerald D., 491 U.S. 110, 124 n.3 (1989) (plurality opinion) ("[tihe family
unit accorded traditional respect in our society... includes the household of unmarried parents
and their children").

6 See Roe v. Roe, 324 S.E.2d 691, 694 (1985). In Roe, the homosexual father was divested
of physical custody as long as he lived with his homosexual partner in the same household as the
child. Id. The mother, who had cancer and had been denied custody previously due to her
inability to care for the child, was awarded custody. Id.

7 1d at 728. The Virginia Supreme Court found no actual harm at the time of the trial, but
reasoned that the certainty of social condemnation from peers in the future was enough.

8 See Bottoms v. Bottoms, 457 S.E.2d 102 (1995). Although the majority opinion cited vari-
ous reasons in addition to the mother's homosexuality to justify removing the child from the
mother's custody, Justice Keenan's vigorous dissent suggested the opposite: "The record plainly
shows that the trial court made a per se finding of unfitness based on the mother's homosexual
conduct." The disagreement between the majority and dissent in Bottoms highlights a problem
with custody determinations addressed infra, which is that even if the trial judge insists that her
decision is based on many factors, the judge is not required to disclose exactly which factor she
relied upon to render her decision and therefore leaves room for hidden bias that can be easily
masked behind more legitimate claims.
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they represent real cases decided by the Virginia Supreme Court as
recently as 1995."

In custody proceedings, the trial judge has complete discretion to
determine the living arrangement in the child's best interests, based
on an evaluation of a number of different factors under Virginia law.
One of the factors that courts consider is the "moral climate" of the
potential household." According to the Virginia Supreme Court, pur-
suant to the immorality and criminal nature of homosexuality under
Virginia law," homosexuals are per se unfit custodians if they are liv-
ing with a same-sex partner in the same household as the child. 2 Vir-
ginia courts base this conclusion on the criminal nature of intimate,
homosexual conduct pursuant to Virginia's sodomy statute, the immo-
rality associated with homosexuality as evidenced by the existence of
the statute, and the potential for social condemnation among peers
due to the community's abhorrence for homosexuals. 3

The United States Supreme Court's 2003 decision in Lawrence v.
Texas, invalidating a Texas sodomy statute on due process grounds,
calls Virginia's sodomy statute into question. The Lawrence opinion
focused on each citizen's fundamental right to a personal, private
sphere free from state intervention. 4 Virginia's statute, like the inval-
idated Texas statute, poses a threat to privacy. If the Virginia sodomy
statute fails constitutional scrutiny, the Virginia courts' rationale for
considering the homosexuality of a parent in custody determinations
may fail as well. If the United States Supreme Court has ruled that a
state may not justify an intrusion into one's personal affairs on the
basis that an action violates the majority's view of morality, then Vir-
ginia courts may not condemn homosexuality as a "moral climate"

9 See Roe, 324 S.E.2d at 694.
10 See id at 726 (weighing homosexual parent's conduct against "society's mores").
11 Despite the United States Supreme Court's holding in Lawrence that a similar sodomy

statute in Texas was unconstitutional, Virginia has not repealed its anti-sodomy law. See Chris L.
Jenkins, Va. Crime Panel Backs Dual Strategy on Sodomy Law, WASH. POST, Jan. 14,2004, at Bi,
available at 2004 WL 55831133.

12 Roe, 324 S.E.2d at 694 (holding that a child's best interests are not promoted by award-
ing custody to a parent who carries on an active homosexual relationship in the same residence
as the child).

13 See, e.g., id. See also Brief for Petitioners at 42 n.28, Lawrence v. Texas, 539 U.S. 558
(2003) (No. 02-102) (citing Bottoms v. Bottoms, 457 S.E.2d 102, 108 (Va. 1995), as proof that
even facially nondiscriminatory sodomy laws are used to justify restricting gay parents' custody
of or visitation with their own children).

14 Lawrence, 539 U.S. at 578 ("tlheir right to liberty under the Due Process Clause gives
them the full right to engage in their conduct without intervention of the government).
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that is not in the child's best interest. Without any other rational basis
or legitimate state interest, Virginia cannot deny homosexual parents
the right to custody of their children without violating due process and
equal protection.

This comment will first provide some background on Virginia
law. Part II will analyze the Lawrence v. Texas decision and its impact
on the Virginia sodomy statute. Part III will address whether, given
the Lawrence decision, the Virginia courts have a rational basis for
denying homosexuals the right to custody of their own children.

I. BACKGROUND: VIRGINIA SODOMY, CUSTODY AND
ADOPTION LAWS

A. The Virginia Sodomy Statute
Virginia passed its first sodomy ban in 1792.15 The modern law

makes both homosexual and heterosexual sodomy a class 6 felony;
however, it is rarely used to prosecute private and consensual
exchanges. 6 Rather, the Commonwealth uses the sodomy statute pri-
marily to prosecute nonconsensual sodomy, sodomy with minors,
solicitation to commit sodomy (prostitution), or public sexual acts, 17

15 Brief of Amicus Curiae Center for the Original Intent of the Constitution at A-8, Law-
rence (No. 02-102). It is unclear whether the statute at that time prohibited both male and
female sodomy. If the law was taken from the common law of England, it may be that the
offense was defined the same way as it was in early England. Under English common law,
"Buggery is... committed by carnal knowledge against the ordinance of the Creator and order
of nature, by mankind with mankind, or with brute beast, or by womankind with brute beast."
Id. at 6 n.5 (citing EDWARD COKE, THE THIRD PART OF THE INSTITUTES OF THE LAWS OF
ENGLAND 58-59 (1641). See also Commonwealth v. Paris, 51 Va. Cir. 128, 129 (1999) ("[tlhe
Commonwealth's sodomy statute may be traced to a 1792 statute that condemned buggery with
man"), affd, 545 S.E.2d 557 (Va. Ct. App. 2001).

16 See VA. CODE ANN. § 18.2-361(A) (Michie 2004) (one who "carnally knows any male or
female person by the anus or by or with the mouth" is guilty of a Class 6 felony); Minor v.
Commonwealth, No. 3105-01-02, 2002 WL 31898318, at *1 (Va. CL App. 2002); Paris, 151 Va.
Cir. 128, at *3; Brief of Amici Curiae of the American Civil Liberties Union et al. at 15 n.18,
Lawrence (No. 02-102) ("In Virginia, we found 21 prosecutions [for sodomy], from 1812 to 2001,
none of which were plainly private and consensual and three of which were unclear."); see also
RICHARD A. POSNER & KATHERINE B. SILBAUGH, A GUIDE TO AMERICA'S SEX LAWS 66 (1998)
("Prosecutions for sodomy are today almost entirely limited either to sexual conduct in a public
place . . . or sexual conduct involving force or lack of consent, where a sexual assault charge
would be difficult to prove .... ").

17 See, e.g., Fisher v. Commonwealth, No. 0278-00-4, 2001 LEXIS 342, at *1 (Va. Ct. App.
2001) (oral sodomy was not consensual); DePriest v. Commonwealth, 537 S.E.2d 1 (Va. Ct. App.
2000) (sodomy was performed in public park); Santillo v. Commonwealth, 517 S.E.2d 733 (Va.
Ct. App. 1999) (sodomy was nonconsensual and performed between an adult and a minor);
Branche v. Commonwealth, 489 S.E.2d 692 (Va. Ct. App. 1997) (defendant convicted of solicita-
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none of which implicate constitutional privacy concerns. Virginia
courts also use the sodomy statute to justify conclusions about a par-
ent's morality in child custody and adoption disputes.18

B. Virginia Custody Determination and Adoption Statutes
Virginia law requires judges to give primary consideration to the

best interests of the child in custody determinations. 19 The court
presumes that the best interests of the child will be served by placing
her in the custody of her natural parents. 0 However, clear and con-
vincing evidence that allowing the natural parent to maintain custody
of the child will cause the child actual harm rebuts this presumption.21

In such cases, the trial judge may decide that the best interests of the
child would be better served by awarding custody to "any other per-
son with a legitimate interest."' In order to determine the best inter-
ests of the child, the Virginia courts must look to specific guidelines
outlined in the Virginia Code.3 The Virginia Code specifically identi-
fies several factors that must be considered, as well as a catch-all fac-

tion to commit a felony under Va. Code Ann. §18.2-29 where the felony solicited was oral sod-
omy); Paris v. Commonwealth, 545 S.E.2d 557 (Va. Ct. App. 2001) (oral sodomy of a minor).

18 See, e-g., Roe v. Roe, 324 S.E.2d 691, 694 (Va. 1985) (holding that a child's best interests
are not promoted by awarding custody to a parent who carries on an active homosexual relation-
ship in the same residence as the child. The Roe court reasoned that the unlawful nature of and
the social condemnation associated with homosexuality make the award of custody to such a
parent an abuse of judicial discretion. Id.

19 VA. CODE ANN. § 20-124.2(B) (Michie 2003).
20 Id.
21 Szemier v. Clements, 202 S.E.2d 880, 884 (Va. 1974) (citations omitted); Williams v. Wil-

liams, 501 S.E.2d 417, 418 (Va. 1998).
22 See VA. CODE ANN. § 20-124.2(B) (Michie 2003). Va. Code Ann. §20-124.1 defines a

"person with legitimate interest" as a term which "shall be broadly construed and includes, but is
not limited to grandparents, stepparents, former stepparents, blood relatives and family mem-
bers provided any such party has intervened in the suit or is otherwise properly before the
court."

23 See Va. Code Ann. § 20-124.3 (Michie 2003), which reads:
In determining the best interests of a child for purposes of determining custody.. .the
court shall consider the following:
1. The age and physical and mental condition of the child, giving due consideration to

the child's changing developmental needs;
2. The age and physical and mental condition of each parent;
3. The relationship existing between each parent and each child, giving due considera-

tion to the positive involvement with the child's life, the ability to accurately assess
and meet the emotional, intellectual and physical needs of the child;

4. The needs of the child, giving due consideration to other important relationships of
the child, including but not limited to siblings, peers and extended family members;

5. The role that each parent has played and will play in the upbringing and care of the
child;
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tor, "such other factors as the court deems necessary and proper to
the determination." This final factor allows the court broad discretion
to determine the arrangement that promotes the child's best inter-
ests.24 One of the factors the Virginia Supreme Court has held rele-
vant to the best interests calculus is the sexual orientation of the
parent.' According to Virginia courts, homosexual conduct is rele-
vant to child custody determinations for three reasons: (1) it is punish-
able as a class 6 felony in Virginia; (2) it is immoral; and (3) the social
condemnation attached to homosexual behavior may impose a burden
on the child that will inevitably affect the child's relationships with her
peers and the community at large.26 Pursuant to this reasoning, the
Virginia Supreme Court has held that homosexuals living with a part-
ner in the same household as the child are per se unfit custodians.27 In
fact, if the trial court awards custody to a homosexual living with a
partner, such an award merits an automatic reversal as abuse of dis-
cretion under Virginia jurisprudence.'

The trial judge does not need to elaborate on exactly how much
weight or consideration she has given to each of the statutory factors
when determining best interests.29 As long as some evidence con-
tained in the record supports the trial court's ruling, and the trial court
has not abused its discretion, the trial court's decision must be
affirmed on appeal.30

6. The propensity of each parent to actively support the child's contact and relationship
with the other parent, including whether a parent has unreasonably denied the other
parent access to or visitation with the child;

7. The relative willingness and demonstrated ability of each parent to maintain a close
and continuing relationship with the child, and the ability of each parent to cooperate
in and resolve disputes regarding matters affecting the child;

8. The reasonable preference of the child, if the court deems the child to be of reasona-
ble intelligence, understanding, age and experience to express such a preference;

9. Any history of family abuse...
10. Such other factors as the court deems necessary and proper to the determination.
The judge shall communicate to the parties the basis of the decision either orally or in
writing.

24 See VA. CODE ArN. § 20-124.3(10) (Michie 2003); see also Brown v. Brown, 518 S.E.2d
336, 338 (Va. 1999) (holding that "the trial court has broad discretion in determining what pro-
motes the children's best interests").

25 See Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995); Roe v. Roe, 324 S.E.2d 691 (Va.
1985); Doe v. Doe, 284 S.E.2d 799 (Va. 1981).

26 Bottoms, 457 S.E.2d at 108 (citing Roe, 324 S.E.2d at 694).
27 Roe, 324 S.E.2d at 694.
28 Id. at 691.
29 Brown, 518 S.E.2d at 338.
30 Id.

[Vol. 15:1
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Adoption is governed by guidelines similar to custody, but is
viewed by the court as a much more "drastic and far-reaching action"
because it is "as final, and often as devastating, as though the child
had been delivered at birth to a stranger."31 While custody can be
modified, an adoption order, once finalized, permanently divests the
natural parent of all legal rights and obligations with respect to the
child.32 The child becomes the child of the person adopting her, "to
the same extent as if the child had been born to the adopting parent in
lawful wedlock. '33

Before an adoption can be granted over the objection of the natu-
ral parent and on the basis of the child's best interests, the court must
find by clear and convincing evidence that a continued relationship
with the natural parent would be detrimental to the child's welfare.'
Factors to be weighed in determining whether a parent is unfit include
the parent's "misconduct that affects the child" and "the nature of the
home environment and moral climate in which the child is to be
raised."35 While the Virginia courts have declined to hold homosexu-
als unfit parents per se,3  the Virginia Supreme Court has held that
where a natural mother has engaged in a lesbian relationship, her
"unnatural lifestyle" is a proper factor to consider in determining her
fitness as a mother and the best interests of the child.37

C. Virginia Case Law - DoE, ROE, AND BOTTOMS

Three important cases outline Virginia jurisprudence in this area
of the law: Doe v. Doe, 38 Roe v. Roe,39 and Bottoms v. Bottoms.4' Doe

31 Doe v. Doe, 284 S.E.2d 799, 805 (Va. 1981).
32 J&

33 Id. (citing VA. CODE ANN. § 63.1-233 (Michie 2003)).
34 Malpass v. Morgan, 192 S.E.2d 794, 799 (Va. 1972) ("[C]onsidering the finality of adop-

tion as it affects the non-consenting parent, we think something more is required than a mere
showing of friction between the contesting adults and of 'some reaction' on the part of the child.
Where, as here, there is no question of the fitness of the non-consenting parent and he has not by
conduct or previous legal action lost his rights to the child, it must be shown that continuance of
the relationship between the two would be detrimental to the child's welfare.").

35 Bottoms v. Bottoms, 457 S.E.2d 102, 1087 (Va. 1995).
36 Doe, 284 S.E.2d at 806. Note that homosexuals are per se unfit custodians under Vir-

ginia law, but not unfit parents. Thus the court can divest a homosexual of custody but must
take care before completely severing his parental rights.

37 Id.
38 284 S.E.2d 799.
39 324 S.E.2d 691 (Va. 1985).
40 457 S.E.2d 102 (Va. 1995).

2004]
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presented an adoption dispute, whereas Roe and Bottoms dealt with
custody determinations. The three cases taken together demonstrate
the way that Virginia courts apply the factors of the best interests test
to homosexual parents in adoption and custody proceedings.

Doe v. Doe presented the homosexuality issue in a Virginia adop-
tion case for the first time." John Doe and his second wife, Ann, peti-
tioned for custody of the child (Jack Doe) born to him and his former
wife, Jane Doe.42 Custody between the parties had already been set-
tled: Jack spent the summers with his mother in Yellow Springs, Ohio,
and the school year with his father, stepmother, and their child in
Rocky Mount, Virginia.43 John and Ann Doe petitioned for adoption
based on their "desire to solidify their family unit by having Jack as a
permanent member," as well as their "concern over the relationship
between Jane and the woman with whom she lives in Ohio."'

The trial court granted John and Ann's adoption petition because
Jane's "open lesbian relationship. . .would have a definite detrimental
effect on Jack [and] ... would result in serious mental and emotional
harm."'4 The Virginia Supreme Court disagreed, finding Jack Doe a
well-adjusted 11 year-old of above average intelligence who was "cre-
ative, happy, and sensitive" and "obviously ... not heretofore ...
scarred or adversely affected by the conduct of either parent." 46 The
Virginia Supreme Court also reviewed an overwhelming amount of
testimony in support of Jane's parenting skills, including three sepa-
rate investigative reports, one of which contained the Virginia Com-
missioner of Welfare's recommendation that the adoption petition be
denied.47 After reviewing such evidence, the court determined that it
could not render Jane unfit without adopting a rule that makes homo-
sexual parents unfit per se because the petitioners had established no
evidence, scientific or otherwise, that Jane's lesbianism would be det-
rimental to the child's welfare.48 Opting not to adopt a per se rule, the
Virginia Supreme Court denied the adoption petition.4 9 The court
wrote: "Regardless of how offensive we may find Jane's lifestyle, its

41 Doe, 284 S.E.2d at 805.
42 Id. at 801.
43 Id
44Id.
45 Id. at 804.
46 Id.
47 Id. at 803-4.
48 Id. at 804-5.
49 Id. at 806.

[Vol. 15:1
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effect on her son's welfare is not a matter of which we can take judi-
cial notice. We take judicial notice of generally known or easily ascer-
tainable facts.""0 The Virginia Supreme Court was quick to qualify its
opinion as not "approving, condoning, or sanctioning such unortho-
dox conduct, even in the slightest degree."'" Rather, "Jane's unnatu-
ral lifestyle was a proper factor to have been considered in
determining her fitness as a mother and what was in the best interest
of the child."'52

Future cases in the Virginia courts were not as forgiving of "such
unorthodox conduct." In Roe v. Roe, a 1985 Virginia Supreme Court
custody case, Catherine Roe filed for a temporary restraining order to
remove her daughter from David Roe's home. 3 Catherine filed suit
because "it ha[d] just come to her attention" that David Roe was "liv-
ing with a man who was his homosexual lover," and that "the two men
occupied the same bed in a bedroom in the house in which [David
Roe] lived with the child."' Catherine Roe also alleged that the child
had reported seeing the two men "hugging and kissing and sleeping in
bed together," and that "other homosexuals visited the home and
engaged in similar behavior in the child's presence."55 The trial court
found each parent to be a "fit, devoted, and competent custodian. 56

The trial court also interviewed the nine-year-old girl and found her to
be a "very lovely, outgoing, bright.. .happy child [who] seemed...
well adjusted and outgoing. 5 1 The trial court found no evidence that
the father's conduct had adversely affected the child.58 Nevertheless,
the trial court awarded joint legal custody to both parents on the con-
dition that David Roe not share a bedroom or bed with "any male
lover or friend while the child [was] present in the home."59

In deciding the case, the Virginia Supreme Court rejected David
Roe's reliance on Doe v. Doe as misplaced because of the difference
between custody determinations and adoptions: whereas custody
determinations are "ad hoc and subject to change upon changing con-

So Id. at 805 (citing Ryan v. Commonwealth, 247 S.E.2d 698 (Va. 1978)).
51 Id. at 806.
52 Id.
53 Roe v. Roe, 324 S.E.2d 691, 692 (Va. 1985).
54 d
55 id.
56 Id.
57 Id.
58 Id.
59 Id. at 692.

2004]
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ditions, adoptions are final and irrevocable. '"60 The Virginia Supreme
Court then argued that "[the court was] not presented, in Doe, with
the question of the impact of a homosexual relationship upon a child
in the context of day-to-day custody," and that although they had
"refused to terminate all parental rights of the lesbian mother in
Doe," they had "stopped far short of finding her a fit and proper cus-
todian for her son, or even of approving his visitations in her home,
while her existing living arrangements continued."'61 The court rea-
soned that rather than Doe, Brown v. Brown ruled the facts of the
case. 62 (Brown dealt with a mother whose adulterous relationship
with a male lover in the same home as the children while the divorce
suit was pending rendered her an unfit custodian.63) The Virginia
Supreme Court then held that "[David Roe's] continuous exposure of
the child to his immoral and illicit relationship renders him an unfit
and improper custodian as a matter of law."'64 Further, his unfitness
"is manifested by his willingness to impose [the burden of social con-
demnation from peers and the community] upon [his daughter] in
exchange for his own gratification." 65 Therefore, the best interests of
the child "will only be served by protecting her from the burdens
imposed by such behavior," 66 and the trial court abuses its discretion
when it awards custody to a parent who carries on an active homosex-
ual relationship in the same residence as the child.67

The Virginia Supreme Court reaffirmed the Roe holding ten
years later in Bottoms v. Bottoms when a grandmother filed for cus-
tody of her granddaughter due to her daughter's lesbian relationship.61

The trial court found the mother's conduct "illegal" and "immoral,"
awarding custody to the grandmother notwithstanding the law's pre-
sumption that custody reside with the natural parent.69 The Court of
Appeals reversed, holding the evidence failed to prove that the les-
bian relationship had a deleterious effect on the child.7" The Virginia

60 Id. at 694.
61 Id. at 693-4.
62 Id. at 694.
63 Id. (citing Brown v. Brown, 237 S.E.2d 89 (Va. 1977)).
64 Id.
65 Id.
66 Id.
67 Id. at 691.
68 Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995).
69 Id. at 107.
70 Id.

[Vol. 15:1
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Supreme Court affirmed the trial court's ruling, and claimed to base
its decision divesting Sharon of custody on considerations other than
merely her immoral behavior.7' However, the Virginia Supreme
Court wrote that Sharon's homosexuality had actually harmed the
child, as evidenced by the child's use of vile language and the fact that
he holds his breath until he turns purple.72 The Virginia Supreme
Court also reaffirmed the Roe court's concern that social condemna-
tion resulting from Sharon's homosexuality would burden the child
and "inevitably afflict the child's relationships" with peers and the
community at large. 3

Justice Keenan dissented in Bottoms, arguing that the trial court
had, without explicitly saying so, made a per se unfitness finding based
on the mother's homosexuality.74 Citing Doe and the Virginia Court
of Appeals' decision in Bottoms, Justice Keenan argued that "adverse
effects of a parent's homosexuality cannot be assumed without spe-
cific proof."7" Since there was no evidence in the record of any
adverse impact on the child due to his mother's homosexual conduct
(i.e. vile language and holding one's breath is not abnormal behavior
for a child), the "majority improperly presumes that its own percep-
tion of societal opinion and the mother's homosexual conduct are ger-
mane to the issue of whether the mother is an unfit parent. '76 The

71 Id. at 108:
In the present case, the record shows a mother who, although devoted to her son, refuses
to subordinate her own desires and priorities to the child's welfare. For example, the
mother disappears for days without informing the child's custodian of her whereabouts.
She moves her residence from place to place, relying on others for support, and uses
welfare funds to "do" her fingernails before buying food for the child. She has partici-
pated in illicit relationships with numerous men, acquiring a disease from one, and "sleep-
ing" with men in the same room where the child's crib was located. To aid in her mobility,
the mother keeps the child's suitcase packed so he can be quickly deposited at the
grandmother's.

As appalling as the mother's conduct may appear, the grandmother's situation was no better: the
grandmother's long-time boyfriend had sexually abused Sharon Bottoms when she lived with her
mother, and Sharon had removed her child from her grandmother's home fearing potential for
abuse for the child as well. Bottoms v. Bottoms, 444 S.E.2d 276 (Va. Ct. App. 1994), rev'd, 457
S.E.2d 102 (Va. 1995).

72 Bottoms v. Bottoms, 457 S.E.2d 102, 108 (Va. 1995) ("There is proof in this case that the
child has been harmed ... by the conditions under which he lives when with the mother for any
extended period. For example, he has already demonstrated some disturbing traits. He uses vile
language. He screams [and] holds his breath until he turns purple ... 

73 Id. (citing Roe v. Roe, 324 S.E.2d 691, 694 (Va. 1985)).
74 Id. at 109 (Keenan, J., dissenting).
75 Id. (Keenan, J., dissenting) (citing Bottoms v. Bottoms, 444 S.E.2d 276,283 (Va. Ct. App.

1994); Doe v. Doe, 284 S.E.2d 799, 805 (Va. 1981)).
76 Bottoms, 457 S.E.2d at 109 (Keenan, J., dissenting).



CIVIL RioT-rs LAW JOURNAL

Bottoms case inflamed many people across the United States, and
numerous law review articles have been written about it.77 Neverthe-
less, it remains good law in Virginia today.

II. LAWRENCE v. TEXAS AND THE FUTURE OF VIRGINIA'S
SODOMY STATUTE

A. A Brief Explanation of Traditional Due Process and Equal
Protection Review
Before discussing Lawrence v. Texas and its potential impact on

Virginia law, a brief explanation of the due process and equal protec-
tion standards used by the United States Supreme Court is in order.
Due process protects the fundamental rights and liberties that are
deeply rooted in our country's history and tradition, as determined by
our national history, legal traditions, and contemporary practices.78

Under the Supreme Court's due process jurisprudence, if state action
infringes upon an interest deemed "fundamental," it must be narrowly
tailored to serve a compelling interest.79 The Supreme Court will rec-
ognize a right as "fundamental" if "evidence of our national history,
legal traditions, and contemporary practices establishes that such right
is 'deeply rooted in this Nation's history and tradition.'" '8 The pro-
cess of determining whether a law is narrowly tailored to serve a com-
pelling interest is referred to as "strict scrutiny" or "heightened
scrutiny.""1 If the right at issue is not deemed "fundamental," the
court will subject the law to rational basis review, a process by which
the court determines whether there is a rational relationship between
the law and a legitimate state interest. 2

Equal protection claims originate in the Fourteenth Amend-
ment's promise that "no person shall be denied the equal protection

77 See, e.g., Mark Strasser, Fit to be 71ed On Custody, Discretion, and Sexual Orientation,
46 Am. U. L. REv. 841 (1997); Peter Nash Swisher & Nancy Douglas Cook, Bottoms v. Bottoms:
In Whose Best Interest? Analysis of a Lesbian Mother Child Dispute, 34 U. LOuiSVILLE J. FAM.
L. 843 (1995/1996); B. Drummond Ayers, Jr., Judge's Decision in Custody Case Raises Concerns,
N.Y. TimEs, Sept. 9, 1993, at A16; Evan Thomas, The War Over Gay Marriage, NEWSWEEK, July
7, 2003, at 8, available at 2003 WL 8639382.

78 Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (citing Snyder v. Massachusetts,
291 U.S. 97, 105 (1934)).

79 Id. at 721 (internal citations omitted).
80 Id. at 710, 720-21.
81 Kevin F. Ryan, A Flawed Performance, 29 VT. B. J. & L. DIG. 5, 7 (2003) (citing Gluck-

sberg, 521 U.S. at 721).
2 Id.
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of the laws."' Strict scrutiny and rational basis review also play a role
in equal protection jurisprudence.8 4 Strict scrutiny applies in situa-
tions where the law uses a suspect classification or substantially
infringes upon a fundamental right.' A suspect or quasi-suspect class
is a "group generally defined by [its] status, such as race, ethnic origin,
gender and illegitimacy, and not by the conduct in which [the people
in the group] engage."'  Strict scrutiny in the equal protection context
also requires that the law be narrowly tailored to serve a compelling
state interest. 7 Under rational basis review, the Court will sustain the
law if the classification drawn by the statute rationally relates to a
legitimate state interest.'8 Regardless of whether the scrutiny applied
is rational or strict, the Supreme Court "insist[s] on knowing the rela-
tion between the classification adopted and the object to be attained"
in every equal protection challenge because "by requiring that the
classification bear a rational relationship to an independent and legiti-
mate legislative end, [the Supreme Court] ensure[s] that classifications
are not drawn for the purpose of disadvantaging the group burdened
by the law."' In most cases, the law will be sustained "if it can be said
to advance a legitimate government interest, even if the law seems
unwise or works to the disadvantage of a particular group, or if the
rationale for it seems tenuous."'

B. The LAWRENCE V. TEXAS DECISION

The Supreme Court's recent hallmark decision in Lawrence v.
Texas invalidated a Texas sodomy statute proscribing "deviate sexual
intercourse" between individuals of the same sex.91 In Lawrence,
Texas police officers responding to a reported weapons disturbance
entered the apartment of Mr. John Lawrence and witnessed Mr. Law-
rence and Mr. Tyron Garner engaging in a sexual act.92 The officers
arrested the two individuals and charged them with violating the

83 U.S. CoNsT. amend. XIV.
84 See Romer v. Evans, 517 U.S. 620 (1996).
85 See Romer, 517 U.S. 620.
86 Able v. United States, 155 F.3d 628, 632 (2d Cir. 1998).
87 See, e.g., Romer, 517 U.S. at 632.
88 Lawrence v. Texas, 539 U.S. 558, 579 (2003) (O'Connor, J., concurring in the judgment)

(citing City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985)).
89 Id. at 632-3 (citing R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 181 (1980)).
90 Id. at 632 (citing New Orleans v. Dukes, 427 U.S. 297 (1976)).
91 Id. at 558, 563 (citing TEx. PENAL CODE ANN. §21.06(a) (Vernon 2003)).
92 Id.
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Texas sodomy law.93 Mr. Lawrence and Mr. Garner were convicted
and appealed to the Texas Supreme Court on equal protection and
due process grounds.94 Their appeal was unsuccessful due to the
Supreme Court's decision in Bowers v. Hardwick, which was, at the
time, controlling on the due process aspect of the case.95 Before ana-
lyzing the Lawrence decision, further explanation of Bowers is neces-
sary, because for 17 years, it provided support for decisions denying
gays and lesbians many civil rights that other Americans take for
granted, including the right to raise children.' It is also important
because the premises relied upon in the Bowers decision were summa-
rily overturned, on almost every point, by Lawrence v. Texas.97

1. Bowers v. Hardwick
In Bowers v. Hardwick, a 1986 case, Mr. Hardwick had been

charged with violating the Georgia sodomy statute by engaging in
consensual, homosexual sex in the bedroom of his own home. 98

Although the District Attorney decided not to prosecute him, Mr.
Hardwick brought suit challenging the constitutionality of the statute
because as a practicing homosexual, it placed him in "imminent dan-
ger of arrest." 99 Mr. Hardwick pursued a due process argument rather
than equal protection because the Georgia statute prohibited both
homosexual and heterosexual sodomy." The trial court relied on
Doe v. Commonwealth's Attorney for the City of Richmond to dismiss
Mr. Hardwick's claim.' The Court of Appeals for the Eleventh Cir-
cuit reversed the trial court's decision, pointing out that subsequent

93 Id.
94 Id.
95 Id.
96 The Supreme Cour 2002 Term-Leading Cases, 117 HAv. L. REv. 297, 297-98 n. 2

(2003).
97 Lawrence, 539 U.S. at 564-78.
98 Bowers v. Hardwick, 478 U.S. 186, 187-88 (1986).
99 Id. at 188.
100 Id. (citing GEORGIA CODE ANN. §16-6-2(a) (1984) ("A person commits the offense of

sodomy when he performs or submits to any sexual act involving the sex organs of one person
and the mouth or anus of another.")).

101 Id. (citing Doe v. Commonwealth's Attorney for Richmond, 403 F. Supp. 1199 (E.D.
Va. 1975), affd, 425 U.S. 901 (1976)). In Doe, the United States District Court for the Eastern
District of Virginia decided that the Virginia sodomy statute was constitutional as applied to
consensual, private homosexual sex. Because it was relied upon in Bowers and holds there is no
authoritative judicial bar to the proscription of homosexuality, its continuing validity is question-
able after Lawrence v. Texas.
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Supreme Court decisions in Griswold v. Connecticut, 2 Einstadt v.
Baird,"3 Stanley v. Georgia,"°4 and Roe v. Wade"0 5 had undermined the
Doe decision."' Pursuant to the reasoning in those decisions, the
Court of Appeals held that the Georgia sodomy statute violated Mr.
Hardwick's fundamental rights because his homosexual activity is "a
private and intimate association beyond the reach of state regulation
by reason of the Ninth Amendment and the Due Process Clause of
the Fourteenth Amendment."'07

The Supreme Court reversed the Eleventh Circuit's decision,
holding that there is no fundamental right to engage in consensual,
homosexual sodomy and therefore, no due process violation. 08 The
Supreme Court distinguished prior precedent (Griswold, Eisenstadt,
and Roe) as dealing with family relationships, marriage, procreation,
and contraception, whereas the Bowers case presented no connection
to family, marriage or procreation." 9 The Court also explained that
laws prohibiting sodomy "have ancient roots" going back to the com-
mon law, and that to argue that the right to engage in homosexual
sodomy is fundamental, i.e., "implicit in the concept of ordered lib-
erty, is, at best, facetious."" 0 The Court went further to state that
there is a rational basis for the law as well, because it is based on
notions of morality: "The law... is constantly based on notions of
morality, and if all laws representing essentially moral choices are to

102 381 U.S. 479 (1965) (invalidating a state law prohibiting the use of drugs or devices of
contraception because citizens have a right to liberty and privacy in the marriage relation and in
the marriage bedroom).

103 405 U.S. 438 (1972) (extending the right to make decisions regarding sexual conduct
beyond the marital relationship by invalidating a law that prohibited distribution of contracep-
tives to unmarried persons).

104 394 U.S. 557 (1969) (invalidating a state law making private possession of obscene
materials a crime).

105 410 U.S. 113 (1973) (recognizing the right of a woman to make fundamental decisions
affecting her destiny).

106 Bowers v. Hardwick, 478 U.S. 186, 189 (1986) (citing Bowers v. Hardwick, 760 F.2d
1202 (11th Cir. 1985)).

107 Id.
108 Id at 191.
109 Id 190-1. The Supreme Court also distinguished Stanley v. Georgia as "firmly

grounded in the First Amendment" whereas the right to engage in homosexual sex has no similar
support in the text of the Constitution. Id. at 195 (citing Stanley v. Georgia, 394 U.S. 557
(1969)).

110 Id. at 193-4.
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be invalidated under the Due Process Clause, the courts will be very
busy indeed.""'

2. The Lawrence Majority Opinion

Unlike the statute in question in Bowers, the Texas sodomy stat-
ute in Lawrence proscribed only homosexual, not heterosexual sod-
omy. 1 2 Therefore, Mr. Lawrence and Mr. Garner argued the case on
both due process and equal protection grounds. The two issues before
the Court were (1) whether the sodomy statute violated the Four-
teenth Amendment's guarantee of equal protection; and (2) whether
the sodomy statute violated the petitioners' interests in liberty and
privacy protected by the Due Process Clause of the Fourteenth
Amendment." 3 Although the Supreme Court could have decided
Lawrence on equal protection grounds alone, leaving the due process
determination in Bowers intact, the Court took the more controversial
route and decided the case on due process grounds, overruling Bowers
v. Hardwick only 17 years after it had been decided." 4 The Supreme
Court did address the equal protection aspect but declined to use it as
a basis to overturn the Texas sodomy statute because even though
such a claim would be tenable, "[holding the statute] invalid under the
Equal Protection Clause [might cause] some [to] question whether a
prohibition would be valid if drawn differently, say, to prohibit the
conduct both between same-sex and different-sex participants.""'

The Lawrence decision did four important things: (1) it extended
the Court's conception of privacy to include sexual conduct and rela-
tionships outside of marriage; (2) it discredited the historical intoler-
ance for homosexuals described in the Bowers opinion; (3) it
recognized that the criminalization of homosexual conduct invites dis-
crimination in other areas and that such discrimination is intolerable;
and (4) it held that the State may not use popular views of morality as

111 Id. at 196. This is all very intriguing because Lawrence v. Texas will say the opposite
just seventeen years later.

112 Lawrence v. Texas, 539 U.S. 558, 563 (2003) (citing Tx. PENAL CODE ANN. §21.06(a)
(Vernon 2003)).

113 Id. at 564.
114 Id. at 566 (citing Bowers v. Hardwick, 478 U.S. 186 (1986)).
115 Id. at 575. This distinction is important because it directly impacts the Virginia statute,

which is written to prohibit sodomy between both same-sex and different-sex participants. See
VA. CODE ANN. §18.2-361 (Michie 2003).
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the sole justification for upholding a law that disadvantages
homosexuals.116

Writing for the majority, Justice Kennedy first defined the liberty
protected by the Due Process Clause as extending beyond the "spatial
bounds" of the home to include "autonomy of self that has more tran-
scendent dimensions." ' Justice Kennedy then contravened Bowers'
position on the Griswold, Eisenstadt, Roe, and Casey precedents.,,
Whereas Bowers claimed that these cases had no connection to homo-
sexuality, Kennedy cited the cases in support of the proposition that
the right to privacy extends to sexual conduct outside of marriage and
belongs to the individual." 9 With this understanding of the liberty
interest at stake, Kennedy explained that the Court had misunder-
stood the issue in Bowers: "to say that the issue.. .was simply the right
to engage in certain sexual conduct demeans the claim the individual
put forward."'' Rather, the sodomy statutes' penalties have "more
far-reaching consequences" and "seek to control a personal relation-
ship that, whether or not entitled to formal recognition in the law, is
within the liberty of persons to choose without being punished as
criminals." '21 The Court then suggested that its decision should, as a
general rule, counsel against State attempts to define the meaning of
the relationship or set boundaries on it "absent injury to a person or
abuse of an institution the law protects."1 2

The Lawrence opinion also questioned the Court's prior histori-
cal discussion of sodomy laws in Bowers." According to Justice Ken-
nedy, rather than reflecting an aversion to homosexuality "rooted in
the nation's history," the research suggests that early sodomy prohibi-
tions were directed at non-procreative sex in general, whether prac-
ticed by homosexual or heterosexual couples, and that the modem
sodomy statutes targeting homosexuals did not develop until the last
third of the 20th Century.124 Therefore, because the Bowers decision
relied on historical grounds that the Lawrence court found "not with-

116 See Lawrence, 539 U.S. 558.
117 The Supreme Court, 2002 Term-Leading Cases, supra note 97, at 299 n.2 (2003) (citing

Lawrence v. Texas, 539 U.S. 558, 562 (2003)).
118 Id.
119 Id.
120 Lawrence, 539 U.S. at 567.
121 Id.
12 Id.
123 Id.
124 Id. at 570.
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out doubt and, at the very least, overstated," sodomy laws cannot be
called "rooted in the nation's history.1' 25 Kennedy also emphasized
that to the extent such historical views were persuasive, the Court
"did not take account of other authorities pointing in an opposite
direction. 1 2 6 Those authorities included the British Parliament's
repeal of laws punishing homosexual conduct and the European Court
of Human Rights' decision in a case analogous to Bowers and Law-
rence, which held similar laws invalid under the European Convention
on Human Rights. 127

Two other points deserve attention because of their relevance to
the discussion below. First, the Lawrence Court also recognized the
fact that when the State makes homosexual conduct criminal, "that
declaration in and of itself is an invitation to subject homosexual per-
sons to discrimination both in the public and private spheres."' 2 This
recognition follows the "more far-reaching consequences" discussion
in the beginning of the opinion.129 The other metapoint, which has
been assailed by Scalia and others," is the rationale for declaring the
Texas sodomy statute without rational basis. To do so the Court favor-
ably cites Justice Stevens' dissenting opinion in Bowers for the pro-
position that "the fact that the governing majority in a State has
traditionally viewed a particular practice as immoral is not a sufficient
reason for upholding a law prohibiting the practice; neither history
nor tradition could save a law prohibiting miscegenation from consti-
tutional attack." '' The Court also referred to its decision in Planned
Parenthood of Southeastern Pennsylvania v. Casey to emphasize its
position that "[o]ur obligation is to define the liberty of all, not to
mandate our own moral code.' 32

125 The Supreme Court, 2002 Term-Leading Cases, supra note 97, at 298 n.2 (2003) (citing
Lawrence, 539 U.S. at 562, 571).

126 Lawrence, 539 U.S. at 572.
127 Id. at 573.
128 Id.
129 See id. at 567.
130 See discussion on Scalia's dissent infra Part. II(B)(3).
131 Lawrence, 539 U.S. at 577-8 (citing Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Ste-

vens, J., dissenting)).
132 Id. at 571 (citing Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 850

(1992)).
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3. Justice O'Connor's Concurrence

Justice O'Connor's concurrence in the judgment argued that the
case ought to be decided on equal protection grounds rather than due
process, which would leave Bowers intact.133 Justice O'Connor con-
sidered the issue in this case to be whether "moral disapproval is a
legitimate state interest to justify, by itself, a statute that bans homo-
sexual sodomy but not heterosexual sodomy."'"4 She concluded that it
is not, and that "[m]oral disapproval of this group, like a bare desire to
harm the group, is an interest that is insufficient to satisfy rational
basis review under the Equal Protection Clause."' 35 Justice O'Connor
did not foresee the same problem that Justice Kennedy referred to
with respect to deciding the case on equal protection grounds. She
reasoned that even if the states passed sodomy bans that apply to both
heterosexuals and homosexuals, the political process will remedy the
problem as long as the law applies equally to all the people: "[T]here
is no more effective practical guaranty against arbitrary and unreason-
able government than to require that the principles of law, which offi-
cials would impose upon a minority, be imposed generally. ' '1 36

Justice O'Connor also clarified in her opinion that while this law
is unconstitutional as applied to private, consensual conduct, that does
not mean other laws with legitimate state interests which distinguish
between homosexuals and heterosexuals would similarly fail rational
basis review. 37 One might argue that with this statement, Justice
O'Connor has laid the groundwork for future decisions wherein she
plans to argue that laws prohibiting same-sex marriage or perhaps
even laws discriminating against homosexuals in custody or adoption
cases do indeed have legitimate state interests and therefore survive
rational basis review.1 38

133 1d. at 579 (O'Connor, J., concurring in the judgment).
134 Id. at 582 (O'Connor, J., concurring in the judgment).
135 Id. (O'Connor, J., concurring in the judgment) (citing Dep't of Agric. v. Moreno, 413

U.S. 528, 534 (1973); Romer v. Evans, 517 U.S. 620, 634-35 (1996)).
136 Id. at 585 (O'Connor, J., concurring in the judgment) (citing Ry. Express Agency, Inc.

v. New York, 336 U.S. 106, 112-13 (1949) (Jackson, J., concurring)). However, if the law is
enforced selectively, the portion of the electorate living without fear of enforcement has no
incentive to fight the law.

137 Id. (O'Connor, J., concurring in the judgment).
138 This is not an original thought, but was suggested by a brilliant George Mason Law

School professor, Professor Maxwell Stearns, during discussion in a Constitutional Law class.
Justice O'Connor used the same strategy when discussing strict scrutiny of racial classifications in
Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 237 (1995), carefully writing that "strict in
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4. Justice Scalia's Dissent
Justice Scalia, joined by Justice Thomas, addressed the implica-

tions of the Court's application of rational basis review, arguing that
since majoritarian concepts of morality could not justify upholding the
sodomy statute in this case, other laws regulating such things as adul-
tery, fornication, adult incest, and homosexual marriage would also
fail rational basis review.1 39 Therefore, according to Justice Scalia, the
majority's decision will have "far-reaching implication[s]," such as the
end of all morality legislation.1"

Justice Scalia dismissed the equal protection argument because,
although the law distinguishes as to the partner, men and women are
both subject to its prohibition.141 He argued that since this distinction
is the same as those drawn in state laws prohibiting marriage with
someone of the same sex, the law cannot be a denial of equal protec-
tion. 42 According to Justice Scalia, under Justice O'Connor's applica-
tion of rational basis review in Lawrence, laws prohibiting same sex
marriage for the purpose of preserving the traditional institution of
marriage are really just expressing the state's moral disapproval of
same-sex couples. 43 As such, despite Justice O'Connor's disclaimer
about other laws with potentially legitimate state interests, her reason-
ing places marriage laws in jeopardy. Justice Scalia concludes with a
scalding admonishment that the Lawrence opinion "is the product of a
Court. . .that has largely signed on to the so-called homosexual
agenda."1" He continued:

theory [is not] fatal in fact" in order to preserve affirmative action in a later case. Justice
O'Connor did in fact hold in Grutter v. Bollinger, 539 U.S. 306 (2003), that the University of
Michigan Law School's affirmative action plan survived strict scrutiny.

139 Lawrence, 539 U.S. at 599 (2003) (Scalia, J., dissenting).
140 Id. (Scalia, J., dissenting). According to one author, Justice Scalia might as well say that

'permitting whites and blacks to marry opens the door to people marrying their dogs - the leap
involved is both outrageous and mean-spirited." Ryan, supra note 82, at 8. Rather, the laws that
are likely at risk as a result of Lawrence are those that interfere with adult consensual relations.
The majority of the academic response seems to think that despite Justice Kennedy's sweeping
language, the Court does not mean that the mere fact that something is viewed as immoral
disqualifies it as a subject of legislation because "most criminal laws reflect the reigning morality
in society, as does a wide array of legislation and common law ranging from contract to tort to
environmental law." Ryan, supra note 81, at 8.

141 Lawrence, 539 U.S. at 599-601 (Scalia, J., dissenting). Note that this is the same argu-
ment advanced by Judge Dennis Smith in 2001 in the Circuit Court of Fairfax County, in Paris v.
Commonwealth, 545 S.E.2d 557 (Va. Ct. App. 2001). See discussion infra Part II(C)(1).

142 Lawrence, 539 U.S. at 599-600 (Scalia, J., dissenting).
143 Id. at 601 (Scalia, J., dissenting).
144 Id. at 602 (Scalia, J., dissenting).
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Many Americans do not want persons who openly engage in homo-
sexual conduct as partners in their business, as scoutmasters for their
children, as teachers in their schools, or as boarders in their home.
They view this as protecting themselves and their families from a lifes-
tyle that they believe to be immoral and destructive. 45

Therefore, according to Justice Scalia, the Court should leave reg-
ulation of homosexuality to the people rather than to the courts,
because what the Court calls "discrimination" is "perfectly legal" in
most states, and "what Texas has chosen to do is well within the range
of traditional democratic action [and] ... should not be stayed through
the invention of a brand-new 'constitutional right' by a Court that is
impatient of democratic change." 48

5. Precedential Questions and Implications

Despite Justice Scalia's biting dissent, the Lawrence decision has
been called "a landmark decision" that "affirms gay privacy and opens
the way to a revolution in family life."147 At the same time, many
questions remain. Although Justice Kennedy does not explicitly hold
that the right to engage in private, consensual homosexual sex is "fun-
damental," he strongly intimates as much.148 Yet, rather than apply
strict scrutiny, the Court uses rational basis review to strike the law
down. 49

Such a combination of approaches departs from the traditional
due process jurisprudence and suggests a shift in the Supreme Court's

145 Id. (Scalia, J., dissenting).
146 Id. at 603 (Scalia, J., dissenting).
147 Evan Thomas, The War Over Gay Marriage, NEWSWEEK, July 7, 2003, at 38, available at

2003 WL 8639382.
148 Lawrence, 539 U.S. at 578 (internal citations omitted):

The petitioners are entitled to respect for their private lives. The State cannot demean
their existence or control their destiny by making their private sexual conduct a crime.
Their right to liberty under the Due Process Clause gives them the full right to engage in
their conduct without intervention of the government. . .It is a promise of the Constitu-
tion that there is a realm of personal liberty which the government may not enter.. .The
Texas statute furthers no legitimate state interest which can justify its intrusion into the
personal and private life of the individual.

See also Robert C. Post, Forewarit" Fashioning the Legal Constitution: Culture, Courts, and Law,
117 HARV. L. REV. 4 (2003).

149 Lawrence, 539 U.S. at 577 (citing Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Ste-
vens, J., dissenting) ("[tihe fact that the governing majority in a State has traditionally viewed a
particular practice as immoral is not a sufficient reason for upholding a law prohibiting the
practice").
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approach to these issues in the future. According to Robert C. Post,
the David Boies Professor of Law at the Yale Law School, the Law-
rence opinion is "strikingly innovative" because, "although it nods in
the direction of the traditional approach," it ultimately "shatters, with
all the heartfelt urgency of deep conviction, the paralyzing carapace"
that was the Court's "sharp bifurcation between 'fundamental' liberty
interests and other liberty interests. 150 Lawrence also ignores the
Supreme Court's traditional distinction between strict scrutiny and
rational basis review. 51 Instead, the Court seems to be weighing the
strength of the State's regulatory interests against the specific liberty
interests threatened by the statute.152 When addressing those liberty
interests, the Court's "legal and rhetorical energy seems directed...
at a concern for the dignity of enduring intimate relationships and a
refusal to permit 'stigma' to be imposed because of those relation-
ships.' 53 Post then makes the interesting point that these themes of
respect and stigma, which have traditionally been associated with
equal protection, are totally new to the substantive due process doc-
trine." Therefore, Justice Scalia's claim that the Court has invented a
"brand-new Constitutional right" misses the mark because "the Court
has been using the Equal Protection Clause to recognize and repair
such harms for more than two generations. ' 155 The fact that the right
is usually remedied by the Equal Protection Clause instead of the Due
Process clause does not negate the existence of the right. As Post
explains, "the Court is plainly not intervening to protect some hereto-
fore unknown constitutional value."'56

While the Lawrence opinion opens the door to litigation on these
issues, the law is far from settled. All we know now is that a homosex-
ual's right to have intimate relations with another adult is no longer
not a "fundamental" right, and that even under rational basis review,
calling homosexuals criminals based on moral considerations does not
meet the requirements of due process or equal protection, or poten-
tially, a combination of both. Perhaps this is precisely what the

150 Robert C. Post, Foreword: Fashioning the Legal Constitution: Culture, Courts, and Law,
117 -ARv. L. REv. 4, 96 (2003).

151 Id.
152 Id.
153 Id. at 97 (citing Lawrence, 539 U.S. at 567, 575).
154 Id. at 97-9.
155 Id. at 98-9.
156 Id. at 100.
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Supreme Court intended. As Post posits, the best interpretation of
the decision is to view it as an opening bid in a conversation that the
Court expects to have with the American public:

The Court has advanced a powerful and passionate statement that is
plainly designed to influence the ongoing national debate about the
constitutional status of homosexuality. But the Court has not commit-
ted itself to the full consequences of its position. It has crafted its
opinion so as to allow itself flexibility to respond to the unfolding
nature of public discussion. If the public becomes inflamed by the
implications of the Court's intervention, refusing to ameliorate its
deep-seated opposition to same-sex marriage and therefore adamantly
resisting the logic of Lawrence's reasoning, the Court retains the
option of invoking the public-private distinction as a rationale for fur-
ther inaction.157

If President George W. Bush's 2004 State of the Union address is
any indication of the public's response, his proposed federal constitu-
tional amendment could eradicate any progress made by the Law-
rence decision.'58 When brought up for consideration in the Senate,
the amendment fell far short of the votes needed to put it on the table
for debate.'59 However, as this article goes to press, President Bush
has just been re-elected and the Republican Party has gained a major-
ity in both the House and Senate, in part due to a record turnout from
evangelical Christians who want to see a federal constitutional amend-
ment banning gay marriage.16

The Virginia legislature has already bellowed its response to the
United States Supreme Court's "opening bid" in this conversation. In
April 2004, the Virginia legislature passed H.B. 751, the "Affirmation

157 Id. at 104-5.
158 PRES. GEORGE W. BUSH, STATE OF THE UNION ADDRESS (Jan. 20, 2004), available at

http://www.whitehouse.gov/newsreleases/2004/01/20040120-7.html ("If judges insist on forcing
their arbitrary will upon the people, the only alternative left to the people would be the constitu-
tional process.").

159 Press Release, People for the American Way, Right Wing Intensifies Anti Gay Election
Year Strategy (July 14, 2004), available at http://www.pfaw.org/pfaw/general/default.aspx?oid=16
349.

160 Dana Milbank, For the President, a Vote of Full Faith and Credit, WASH. POST, Nov. 7,
2004, at A7.
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of Marriage Act," by supermajority t6' The "Affirmation of Marriage
Act," criticized as unconstitutional and one of the most regressive and
discriminatory pieces of legislation in the country, not only denies rec-
ognition for any type of civil union in the Commonwealth of Virginia,
but also declares all contracts purporting to bestow "the privileges of
marriage" void and unenforceable.162 The Act also specifically
responds to the Lawrence decision, stating in its legislative findings
that "the United States Supreme Court in Lawrence v. Texas... failed
to consider the beneficial health effects of heterosexual marriage, as
contrasted to the life-shortening and health compromising conse-
quences of homosexual behavior, and this to the detriment of all citi-
zens regardless of their sexual orientation or inclination."1 63 The new
law has already attracted one forum-shopper who stood to benefit
from it: Ms. Lisa Miller-Jenkins, a self proclaimed "former lesbian,"
moved her daughter and her custody battle down to Virginia after a
Vermont court granted visitation rights to her former partner.1 64 A
Frederick County Circuit Court judge gave Lisa Miller-Jenkins, the
biological mother, sole custody of the child on the grounds that the
Marriage Affirmation Act voids any claim Ms. Miller-Jenkins's former
partner would have had to the child.16 Virginia's exercise of jurisdic-
tion in this case is unprecedented and violates a separate Virginia stat-
ute.1 66 The Vermont judge who ordered the initial temporary custody
order granting visitation rights is now holding Ms. Lisa Miller-Jenkins
in contempt for failing to abide by the Vermont order.1 67 The matter

161 See VA. CODE ANN. § 20-45.3 (Michie 2004); Jeremy Sewall, Virginia Legislature Passes
Ban on Civil Unions, CONCERNED WOMEN FOR AMERICA, Apr. 26, 2004, available at http./
www.cwfa.org/articledisplay.asp?id=5559&department=CFI&categoryid=famly.

162 See Adrian Brune, Gays Mobilize to Protest New Va. Law, WASH. BLADE, June 25,
2094, available at http://www.hrc.org/Template.cfm?Section=Home&CONTENTID=20386&
TEMPLATE=/ContentManagement/ContentDisplay.cfm; Press Release, Official Site of the
Governor of Virginia, Governor Warner Announces Action on Bills (Apr. 16, 2004), at http://
www.governor.virginia.gov/Press-Policy/Releases/2004/AprO4/0416.htm (Governor Warner
wrote: "I have grave doubts about the constitutionality of this broad wording, and I believe that
it could have a host of unintended consequences.").

163 H.B. 751, Gen. Assem., 2004 Sess. (Va. 2004).
164 S. Mitra Kalita, Vt. Same-Sex Union Null in VL, Judge Says, WASH. POST, Aug. 25, 2004,

at B1; Calvin Trice, Judge Rules that Va. Law Voids Issue of Custody for Gays, RICH. TIMES-
DISPATCH, Aug. 25, 2004, at Al.

165 Kalita, supra, note 164.
166 The Virginia statute that the exercise of jurisdiction violates is Va. Code Ann. § 20-

146.12 (Michie 2004). See note 167, infra.
167 Jonathan Finer, Vt. Judge Claims Control of Same-Sex Custody Fight, WASH. POST,

Sept. 9, 2004, at All. The Vermont judge stated that "the judicial system as a whole simply
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is far from settled, as Ms. Lisa Miller-Jenkins' former partner has
appealed the Virginia court's decision.

The "conversation" has just begun. Unless and until a federal
constitutional amendment is ratified, Virginia judges will play a criti-
cal role in this conversation with the American public. They will
determine the constitutional limits of the Commonwealth's power to
regulate sexual behavior in the context of child custody and adoption
disputes, and ultimately determine the impact Lawrence will have on
the rights of homosexual parents.

C. The Future of Virginia's Sodomy Statute

1. Prior Challenges to Virginia's Sodomy Statute
Prior challenges to the Virginia sodomy statute's constitutionality

have failed under the Bowers v. Hardwick precedent.' 68 In the most
recent decision upholding the sodomy statute, Commonwealth v.
Paris, the Circuit Court of Fairfax County rejected Mr. Paris's due
process challenge to the statute, citing Bowers for the proposition that
the Constitution does not confer a "fundamental right upon homosex-
uals to engage in sodomy."" 6 When addressing the equal protection
grounds, the court held that the statute proscribes all persons from
such conduct and therefore does not violate equal protection. 170 The
Court also emphasized that were it to decide that the law targets
homosexuals by classifying acts typically engaged in by homosexuals,

cannot allow parties to try to take advantage of legal and cultural differences which may make
one state favor the position of a particular party over another." Id. In fact, this is precisely the
reason why the Uniform Child Custody Jurisdiction and Enforcement Act ("UCCJEA"),
adopted by Virginia law, exists. The UCCJEA prohibits courts from exercising jurisdiction over
a custody case unless the case is brought in a court of the child's "home state." VA. CODE ANN.
§ 20-146.12 (Michie 2004). The "home state" is defined as the place in which the child has lived
for the six months immediately preceding the filing of custody proceedings. Id. § 20-146.1. In
Ms. Miller-Jenkins' case, the child's home state is Vermont. Counsel for Ms. Miller-Jenkins'
former partner, Janet Miller-Jenkins, is appealing the Circuit Court of Frederick County's order
as this article goes to press.

168 See Paris v. Commonwealth, 545 S.E.2d 547 (Va. Ct. App. 2001), in which the Virginia
Court of Appeals held that the right to engage in oral sodomy with a minor family member is not
a protected liberty interest. While the facts and holding are not particularly interesting for the
purposes of this comment, the court says much in dicta about equal protection and due process
as applied to Virginia's sodomy law which may foretell the court's treatment of a future constitu-
tional challenge on more favorable factual circumstances.

169 Commonwealth v. Paris, 51 Va. Cir. 128, 129-30 (1999), affd, Paris v. Commonwealth,
545 S.E.2d 557 (Va. Ct. App. 2001).

170 Id. at 132.
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strict scrutiny would not apply because homosexuals do not constitute
"a recognized suspect class."17' Under rational basis scrutiny, the law
survived because it "was enacted to prohibit certain sexual conduct
deemed by the legislature to be deviant, with a goal of promoting
decency by prohibiting such conduct."172 The circuit court opinion
concludes:

Laws often represent moral choices, and the fact that the morality
reflected in the law is not shared by Mr. Paris does not render the law
unconstitutional. Mr. Paris and others who attack the existence of sod-
omy laws do not stand remediless in this situation; their remedy is,
however, in the ballot box, not in the courts.173

Ironically, only two years later, Justice Scalia would argue the
same, but in dissent.174

2. The Future of Virginia's Sodomy Statute

The constitutionality of Virginia's sodomy statute is clearly ques-
tionable after Lawrence v. Texas. A successful challenge to the law
would likely argue that the statute violates due process because it
invades fundamental liberty and privacy interests, specifically, the
right to engage in sexual conduct outside of marriage and the liberty
of persons to choose their personal relationships.175 Lawrence v. Texas
held the majority's view on morality alone may not constitute a
rational basis for this type of law.'76 In Paris v. Commonwealth and
decisions upholding the Virginia sodomy statute, morality was the sole
justification relied upon under rational basis review.'" Just as critical

171 Id.
172 l& at 133.
173 Id.
174 Lawrence v. Texas, 539 U.S. 558, 603-04 (2003) (Scalia, J., dissenting).
175 An equal protection claim would probably not prevail because the law applies to both

heterosexuals and homosexuals, unlike the Texas law. Compare VA. CODE AN.. §18.2-361
(Michie 2003) with TEX. PENAL CODE ANN. § 21.06(a) (Vernon 2003).

176 Lawrence, 539 U.S. at 577 (citing Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Ste-
vens, 1. dissenting)).

177 See Paris, 51 Va. Cir. 128 (upholding the law under rational basis review because "it was
enacted to prohibit certain sexual conduct deemed by the legislature to be deviant, with a goal of
promoting decency by prohibiting such conduct"), aff'd, Paris v. Commonwealth, 545 S.E.2d 557
(Va. Ct. App. 2001); Doe v. Commonwealth's Attorney for Richmond, 403 F. Supp. 1199, 1202
(E.D. Va. 1975) (holding that proscription of homosexuality serves a rational state interest
because moral delinquency is likely to result from homosexuality).
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is the Supreme Court's conclusion in Lawrence that "[t]he State can-
not demean [a homosexual person's] existence or control their destiny
by making their private sexual conduct a crime. Their right to liberty
under the Due Process Clause gives them the full right to engage in
their conduct without intervention of the government. ' 178 Since Vir-
ginia has not stated a legitimate rational interest in prohibiting sod-
omy, the statute does not pass constitutional muster under the
Lawrence decision. Rather, "the fact that the governing majority in a
State has traditionally viewed a particular practice as immoral is not a
sufficient reason for upholding a law prohibiting the practice. '179

Even federalism arguments would not succeed, because the protection
required by the Constitution supercedes any claim to states' rights.180

The current Virginia statute is a perfect example of the reason
why the Supreme Court struck down Texas's statute on due process
grounds rather than equal protection: "Were we to hold the statute
invalid under the Equal Protection Clause[,] some might question
whether a prohibition would be valid if drawn differently, say, to pro-
hibit the conduct both between same-sex and different-sex partici-
pants." 181  The Virginia sodomy statute falls directly within this
category of laws that prohibit the conduct between both same-sex and
different-sex participants." u Multiple scholarly articles also suggest
that Lawrence v. Texas spells the end of sodomy statutes in the
states.183

The Virginia State Crime Commission ("the Commission")
recently reviewed the sodomy statute in response to the Lawrence v.
Texas decision and recommended that the existing law remain on the
books."8 The Commission left the statute intact due to pending cases
that were filed; the Commission wishes to see the old statute undergo
judicial scrutiny before changing the law.'85 However, the Commis-
sion did recommend a new version of the statute that would prohibit

178 Lawrence, 539 U.S. at 578.
179 Id. at 577 (citing Bowers v. Hardwick, 478 U.S. 186,216 (1986) (Stevens, J., dissenting)).
180 Colorado once tried to amend its state constitution to prevent the Supreme Court's civil

rights decisions from helping its homosexual citizens. See Romer v. Evans, 517 U.S. 620 (1996).
The Supreme Court invalidated the amendment on equal protection grounds. Id.

181 Lawrence, 539 U.S. at 575.
192 See VA. CODE ANN. §18.2-361 (Michie 2003).
183 See, e.g. Ryan, supra note 81, at 5.
184 Chris L. Jenkins, Va. Crime Panel Backs Dual Strategy on Sodomy Law, WASH. POST,

Jan. 14, 2004, at B1, available at 2004 WL 55831133.
185 Id.
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sodomy performed in public rather than in private. 186 The proposed
version demonstrates the close read the Virginia Crime Commission
has given to the Lawrence opinion, since it appears to fall within a
narrow exception outlined in the opinion. When holding that the
State may not interfere with the petitioner's rights to engage in inti-
mate conduct, the Supreme Court distinguished cases involving "pub-
lic conduct," among other things."s The Virginia Crime Commission
obviously sees a public prohibition as a way to avoid the privacy and
due process implications in the opinion.

Although other public sexual acts are punishable as misdemean-
ors, the new version of the sodomy law would remain a felony, punish-
able by up to five years in prison. 8 Some might argue that this
decision reflects a strategic move that will enable judges to continue to
deny homosexuals the right to raise their children based on the crimi-
nal status of homosexual conduct. Basing a custody decision on the
fact that a parent has committed a misdemeanor would render anyone
who has received a speeding ticket or downloaded a song from the
internet an unfit custodian, whereas a felony conviction is a rare and
serious matter.

Because the new law treats homosexual conduct differently than
other public sexual conduct, an equal protection challenge may suc-
ceed. Under equal protection analysis, the Court will determine
whether there is a rational basis for treating one class differently than
another. If the Court uses a similar approach to its analysis in Law-
rence, weighing the strength of the Commonwealth's regulatory inter-
ests against the specific liberty interests threatened by the statute, the
Court's concern for stigma (A la Post, supra at II(B)(5)) will likely lead
it to see the statute as disguised moral disapproval rather than a legiti-
mate exercise of police state power.18 9

186 Id.
187 Lawrence v. Texas, 539 U.S. 558, 578 (2003).
188 Jenkins, supra note 184, at B1.
189 See Post, supra note 150, at 96; see also supra text accompanying notes 151-156.

[Vol. 15:1



LIFE AFTER LAWRENCE V. TEXAS

III. THE FUTURE OF VIRGINIA CUSTODY AND ADOPTION LAWS
AFTER LAWRENCE V. TExAs: CAN A PERSON'S
HOMOSEXUALITY BE CONSIDERED IN THE "BEST
INTERESTS" CALCULUS?

One week after the Supreme Court decided Lawrence v. Texas,
Newsweek magazine highlighted a Virginia custody case to demon-
strate the force of the decision:

The most immediate impact of Lawrence will be on custody battles.
One Virginia judge, for instance, asked a lesbian to detail her homo-
sexual acts in court testimony and then told her she would lose her
child because her behavior was immoral. That sort of reasoning will
likely no longer pass constitutional muster."

The Newsweek reporter is referring to the Bottoms v. Bottoms
case, discussed in Section I(c) supra, where the Virginia Supreme
Court divested Sharon Bottoms of custody due to her lesbian relation-
ship.1 91 The reporter may be correct: that sort of reasoning may no
longer satisfy due process or equal protection after Lawrence. How-
ever, despite the fact that the reasoning previously relied upon by the
Virginia courts is probably no longer legitimate, due to the structure
of the best interests calculus and the considerable amount of discre-
tion that has been vested in the trial judge, the Virginia general dis-
trict and circuit court judges will ultimately decide the weight they will
attach to the Lawrence decision in custody proceedings.

A. Is There a Rational Basis for Denying Homosexuals Custody of
Their Children?

When a homosexual parent stands to lose custody of her natural
child, the existence of multiple parties and multiple rights complicates
the analysis. In Lawrence, the Texas regulation interfered only with
Mr. Lawrence and Mr. Gamer's right to engage in private conduct
that arguably did not affect any other person. When dealing with the
rights of both parents and children, there must inevitably be a weigh-
ing of the interests involved to determine whether, without violating
due process or equal protection, the Virginia Supreme Court can still
declare a person "an unfit [and] improper custodian as a matter of

190 Thomas, supra note 147, at 43.
191 See Bottoms v. Bottoms, 457 S.E.2d 102, 108 (Va. 1995).
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law" because he is a homosexual living in an open, committed
relationship. 92

Both the Supreme Court of the United States and the Virginia
Supreme Court have recognized that the right of a parent to raise her
child is a fundamental right. 93 As the United States Supreme Court
has emphasized on multiple occasions, "the rights to conceive and to
raise one's children have been deemed essential, basic civil rights of
man, and rights far more precious than property rights." 194 Therefore,
under traditional due process analysis, the Virginia court's decisional
law would be subject to strict scrutiny. 95 Equal protection analysis
will most likely produce a rational basis review, since the United
States Supreme Court has not defined homosexuals as a suspect
class. 94 Because both scenarios require that a rational relationship
exist between the law and a legitimate state interest, this section will
focus on whether Virginia law would survive rational basis review. 97

The laws at issue here involve children and family, both legiti-
mate state interests. Although the United States Supreme Court has
recognized that freedom of personal choice in matters of family life is

192 See Roe v. Roe, 324 S.E.2d 691 (Va. 1985) (holding that continued exposure of a child
to homosexual activity / relationships rendered father unfit for custody as a matter of law); see
also supra Section I(C).

193 Troxel v. Granville, 530 U.S. 57, 65 (2000); Williams v. Williams, 501 S.E.2d 417, 418
(Va. 1998).

194 Stanley v. Illinois, 405 U.S. 645, 651 (1972) (holding the right to raise a child extends to
adoptive parents, who share the same rights regardless of whether they had conceived the child
themselves, as well as to single parents). See also Pierce v. Soc'y of Sisters, 268 U.S. 510, 534-35
(1925) (the State cannot unreasonably interfere with the liberty of parents and guardians to
direct the upbringing and education of children under their control); VA. CODE ANN. § 63.2-1215
(Michie 2003) (adopted children are, for all intents and purposes, the child of the adoptive par-
ents and are entitled to all the rights and privileges as if born to the adoptive parents in lawful
wedlock); Levy v. Louisiana, 391 U.S. 68, 71-72 (1968) (holding that denying illegitimate chil-
dren the right to recover for the wrongful death of their mother constituted invidious discrimina-
tion against them).

195 Washington v. Glucksberg, 521 U.S. 702, 721 (1997).
196 In both Lawrence v. Texas, 539 U.S. 558 (2003) and Romer v. Evans, 517 U.S. 620

(1996), the Supreme Court could have declared homosexuals a suspect class deserving height-
ened scrutiny. In both cases the Court based its decision on rational basis review, probably
because the more conservative Justices understand that defining homosexuals as a suspect class
will preclude them from upholding laws in the future that favor heterosexuals in the marriage
and family context.

197 Lawrence, 539 U.S. at 579-80 (O'Connor, J., concurring in the judgment) (citing City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985)).



LwE AF ER LAWRENCE V. TEXAS

constitutionally protected,1' the State may interfere if the public
interest demands. However, when it does, the United States Supreme
Court must carefully examine the importance of the governmental
interests advanced and the extent to which they are served by the
challenged regulation.1" The Virginia Supreme Court has spoken on
this matter as well, holding that state interference with a parent's right
to raise his child must be justified by a compelling state interest, and
that to constitute a compelling interest, such interference must be "for
the purpose of protecting the child's health or welfare."2"

The question that remains, then, is whether homosexuals
adversely affect a child's health or welfare by virtue of their sexual
orientation alone. Under Virginia law, an open and healthy adult
homosexual relationship carried on in a child's presence is presumed
to adversely affect the child's welfare.210 The Virginia Supreme Court
justifies this conclusion by pointing to the criminality of the conduct,
the perceived immorality of homosexuality, and the social condemna-
tion attached to it that will "inevitably" affect the child's relationships
with her peers and the community at large. 2 Academics and courts
in other states argue other justifications for denying homosexuals the
right to raise children, including potential developmental deficiencies
in the children such as gender confusion, an assumption that children
in a gay home environment risk sexual molestation, and fear of an
increase in homosexuality among the children raised by homosexu-
als .21 The following paragraphs will address each of the arguments.
To satisfy federal due process and equal protection, as well as Virginia
law, the articulated justifications in the following paragraphs must be

198 Moore v. City of E. Cleveland, 431 U.S. 494, 499 (1977) (plurality opinion) (citing
Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639-40 (1974)).

199 Id. at 500 (citing Poe v. Ullman, 367 U.S. 497, 554 (1961) (Harlan, J., dissenting)).
200 Williams v. Williams, 501 S.E.2d 417, 418 (Va. 1998).
201 Roe v. Roe, 324 S.E.2d 691 (Va. 1985) (open homosexuality renders a parent an

improper custodian as a matter of law, and a trial court judge abuses her discretion when she
awards custody to a parent who carries on an active homosexual relationship in the same resi-
dence of the child).

2 Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995) (citing Roe, 324 S.E.2d at 694).
203 Lynn D. Wardle, The Potential Impact of Homosexual Parenting on Children, 1997 U.

ILL L. REv. 833, 852-54 (1997); see also Julie Shapiro, Custody and Conduct: How the Law Fails
Lesbian and Gay Parents and Their Children, 71 IND. L. J. 623, 646 (1996); Steve Susoeff, Com-
ment, Assessing Children's Best Interests When a Parent is Gay or Lesbian: Toward a Rational
Custody Standard, 32 U.C.L.A. L. REv. 852, 876 (1985); N.K.M. v. L.E.M., 606 S.W.2d 179, 186
(Mo. Ct. App. 1980) (children raised by homosexual parents might be condemned to sexual
disorientation).
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rationally related to the health or welfare of the child to pass constitu-
tional muster.

1. Criminality of the Conduct

The Virginia Supreme Court has held that because sodomy is ille-
gal, the child's exposure to such illicit behavior is harmful.' This
argument holds little weight after Lawrence, as discussed in Section II
(c)(ii) supra, because the United States Supreme Court has already
declared that criminalizing private sexual conduct serves no legitimate
state interest.0 5 Therefore, the Virginia sodomy statute, as it stands
now, arguably offends due process and is invalid.m The United States
Supreme Court was fully aware that states like Virginia use criminal
sodomy statutes to justify custody and adoption decisions in this man-
ner, but struck the Texas sodomy statute down anyway. This was
because the Court recognized that, "when homosexual conduct is
made criminal by the law of the State, that declaration in and of itself
is an invitation to subject homosexual persons to discrimination in
both the public and in the private spheres."' If the new sodomy stat-
ute is enacted, Virginia courts will likely continue to use it to justify
finding homosexuals unfit custodians.2 s However, because the
Supreme Court recognized that the potential for discrimination was a
reason to invalidate the Texas sodomy statute, any further claim that
the behavior is criminal, advanced in order to preclude homosexuals
from a fundamental human right that heterosexuals enjoy, is not going
to be tenable before the United States Supreme Court. This is espe-
cially true if Mr. Post is correct when he suggests that the Supreme
Court is moving toward combining equal protection concerns for
stigma with a due process concern for dignity.2 9

204 See, e.g., Bottoms, 457 S.E.2d at 108.
205 See Lawrence v. Texas, 539 U.S. 558 (2003).
206 See discussion on the future of Virginia's sodomy statute supra Section H(C).
207 Lawrence, 539 U.S. at 575. In fact, the Petitioners' Brief filed in Lawrence makes

explicit mention of the Bottoms case in Virginia as proof that even facially nondiscriminatory
sodomy laws are used to justify restricting gay parents' custody of or visitation with their own
children. Brief for Petitioners at 43, Lawrence (No. 02-102) (citing Bottoms, 457 S.E.2d at 108).

208 See supra note 184.
209 See discussion supra Section II (B)(5).
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2. Moral Harm

Another argument advanced by the Virginia Supreme Court is
that homosexuality harms the child by exposing him to a defunct
moral climate."10 The moral fitness argument reasons that if the par-
ent's behavior is immoral, when the child is residing with the parent,
the immoral parent will teach the child that the parent's conduct is
acceptable. This must be recognized as an injury to the child's moral
well-being, because the child will grow up without a proper sense of
what is right and wrong.211 The argument rests entirely on the court's
acceptance of the premise that the parent's conduct is immoral.212 The
Virginia decisions therefore, turn not only on an assessment of a par-
ent's immorality, but also a judicial assessment of what a parent
chooses to teach to his or her child. The "moral harm" justification
was dubious even before Lawrence, but the criminal nature of the
conduct served to reinforce the argument. After Lawrence, this argu-
ment does not meet the United States Supreme Court's definition of a
legitimate governmental interest.

Even before the Lawrence opinion was issued, the Virginia
Supreme Court's reliance on majoritarian standards of morality to jus-
tify interference with a person's right to raise a child was questionable.
As early as 1925, the United States Supreme Court held that the free-
dom to raise a child includes the right to teach one's own child right
and wrong as the parent sees fit.21 In 1972, the Court struck down a
state law compelling Amish parents to send their children to high
school, holding that "a way of life that is odd or even erratic but inter-
feres with no rights or interests of others is not to be condemned
because it is different." 214 Rather, the Court emphasized that "there
can be no assumption that today's majority is 'right' and the Amish
and others like them are 'wrong.' '' 215 Under these precedents, a
judge's personal view of whether the parent is teaching the child

210 See, e.g., Roe v. Roe, 324 S.E.2d 691 (Va. 1985).
211 Shapiro, supra note 203, at 655.
212 Id.
213 Pierce v. Soc'y of Sisters, 268 U.S. 510, 535 (1925); Wisconsin v. Yoder, 406 U.S. 205

(1972).
214 Yoder, 406 U.S. at 224 (holding that the First and Fourteenth Amendments prevent a

state from compelling Amish parents to cause their children, who have graduated from the
eighth grade, to attend formal high school to age 16).

215 Id. at 223-24.
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"proper" morality should have no place in the assessment of parental
fitness absent some concrete and articulable harm to the child.2" 6

Contrary to Justice Scalia's argument in his Lawrence dissent,
questioning whether a majoritarian norm can justify state action is not
novel. For years, many have questioned whether majoritarian concep-
tions of morality could justify state action when no consensus on the
issue existed. As Erasmus noted, "mere numbers in approval do not
make for the justness of a measure." '217 If "numbers in approval" suf-
ficed, the Nazi criminal code that allowed for the punishment of any
act that contradicted "sound popular feeling" was just.218 The Found-
ing Fathers also believed that the majority has no right to impose its
beliefs on minority.219 Madison articulated this concern in Federalist
10 when he wrote "measures are too often decided, not according to
the rules of justice and the rights of the minor party, but by the supe-
rior force of an interested and overbearing majority."'22

The United States Supreme Court itself wrote that "the state's
affirmative sponsorship of particular ethical, religious, or political
beliefs is something the state should not attempt in a society constitu-
tionally committed to the ideal of individual liberty and freedom of
choice. '2

The academic community and the Supreme Court both agree that
no consensus exists about the morality of same-sex relations.222 The

216 See Juliet A. Cox, Comment Judicial Enforcement of Moral Imperatives: Is the Best
Interest of the Child Being Sacrificed to Maintain Societal Homogeneity?, 59 Mo. L. Rav. 775,
781 (1994) ("It is the legal duty and challenge of the court to draw boundaries within the sanctity
of the family only where necessary for the protection of society and its children, and not as a
means of arbitrary enforcement of a hypothetical norm."); see also Bottoms v. Bottoms, 457
S.E.2d 102, 109 (Va. 1995) (Keenan, J., dissenting) (arguing that the Virginia Supreme Court
ought to refrain from imposing its own perception of homosexuality and morality upon the
child).

217 Brief of Amicus Curiae Institute for Justice at 21, Lawrence v. Texas, 539 U.S. 558
(2003) (No. 02-102) (citing DESIDERIus ERASMUS, THE EDUCATION OF A CHRISTIAN PRINCE 221
(Lester Born trans., Notion 1964) (1540)).

218 Id. (citing Act of June 28, 1935, cited in H.L.A. HART, LAW, LiBERTY AND MORALITY
12 (Stanford Univ. Press 1963)).

219 Id. at 20.
220 Id. at 20-21 (citing THE FEDERALIST No. 10, at 77 (James Madison) (Clinton Rossiter

ed., 1961).
221 Bellotti v. Baird, 443 U.S. 622 (1979) (holding that a Massachusetts law imposed an

undue burden on a minor's right to seek an abortion because it (1) required minors to obtain
parental consent before receiving an abortion, and (2) required parental notification for any
judicial proceedings brought by a minor seeking an abortion).

222 See generally Lawrence v. Texas, 539 U.S. 558 (2003) (the majority opinion discusses the
different views and opinions regarding the morality of homosexuality); see also Strasser, supra
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Supreme Court held in Lawrence v. Texas that under these conditions,
invocation of a majoritarian standard of morality does not constitute a
legitimate government interest.m The State is not permitted to
impose its own conception of morality on its citizens if the imposition
infringes upon a fundamental liberty.224

Therefore, the morality argument fails rational basis review
because imposition of a majoritarian moral code is not a legitimate
government interest. In order for a court to constitutionally deprive a
homosexual parent of the right to raise a child, the evidence must
demonstrate that the parent's behavior actually causes appreciable
harm to the child.

When considered in light of equal protection principles, the
morality argument also fails. No one could credibly argue that holding
homosexuals unfit custodians as a matter of law does not constitute
discrimination against them. Justice O'Connor's concurrence in Law-
rence demonstrates why this distinction is no longer constitutionally
acceptable even under rational basis review. She states that the
Supreme Court "has never held that moral disapproval, without any
other asserted state interest, is a sufficient rationale under the Equal
Protection Clause to justify a law that discriminates among groups of
persons."'22 Unless the Virginia courts can come up with an interest
other than moral disapproval, denying homosexuals custody of their
children violates equal protection as well.

The adoption and custody cases that divest homosexual parents
of custody of their child impose a particular conception of morality on
the parent. This conception was explicitly rejected as illegitimate in
Lawrence. The moral judgment imposed deprives the parent of a fun-
damental liberty, the right to bear and raise her child, without a

note 77, at 859-60; Shapiro, supra note 203, at 655-56 (citing John M. Fmnis, Law, Morality, and
"Sexual Orientation", 69 NoTRE DAME L. REv. 1049 (1994) (arguing that homosexual conduct is
always immoral)); Michael J. Perry, The Morality of Homosexual Conduct: A Response to John
Finnis, 9 NoTRE DAME J.L. ETHics & PUB. POL'Y 41 (1995) (arguing that homosexual conduct
may be moral); Paul J. Weithman, A Propos of Professor Perry: A Plea for Philosophy in Sexual
Ethics, 9 NOTRE DAME J.L. Ermcs & PuB. POL'Y 75 (1995) (rejecting Fmnis' thesis while criti-
quing Perry's argument).

223 See Lawrence, 539 U.S. at 577 ("the fact that the governing majority in a State has
traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a
law prohibiting the practice; neither history nor tradition could save a law prohibiting miscege-
nation from constitutional attack" (quoting Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Ste-
vens, J., dissenting))).

224 Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 850 (1992).
225 Lawrence, 539 U.S. at 582 (O'Connor, J., concurring in the judgment).
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rational relationship to a legitimate state interest and therefore vio-
lates due process and equal protection requirements under the
Constitution.

3. Social Prejudice

Virginia courts have also used the potential for social condemna-
tion from peers and the community as a result of the parent's homo-
sexuality to justify removing children from a homosexual parent's
custody.'2 6 According to one article in favor of granting homosexuals
custody of their kids, the "seriousness of the [social condemnation]
concern must not be understated."227 Twenty years ago, when anti-gay
prejudice was much more prevalent than it is today, gay rights activists
acknowledged that 5% of children who lived with openly gay parents
experienced harassment from other children." Although anti-gay
prejudice has improved since the 1980s, to the point that research now
shows that fear of stigmatization is far in excess of actual incidence of
stigmatization, 9 it does still exist. Unfortunately, one need only look
to Justice Scalia's dissent in Lawrence, where he writes (without any
citation to authority) that "many Americans" do not want homosexu-
als anywhere near themselves or their children as confirmation that
anti-gay prejudice still exists. 230

Each time the court recognizes social condemnation as a valid
reason for divesting a parent of custody of his child, society's lack of
acceptance of gays becomes further memorialized in the law.231 In
fact, the Supreme Court has held, in the context of racial biases, that

226 Bottoms v. Bottoms, 457 S.E.2d 102, 108 (Va. 1995).
227 Susoeff, supra note 203, at 877.
228 J4
229 Shapiro, supra note 203, at 652 (citing Susan Golombok et al., Children in Lesbian and

Single-Parent Households: Pscyhosexual and Psychiatric Appraisal, 24 J. CHILD PsYCHOL. & Psy-
CHtATRY 551, 565-67 (1983); May E. Hotvedt & Jane B. Mandel, Children of Lesbian Mothers, in
HOMOSEXUALITY: SOCIAL, PSYCHOLOrICAL, AND Bioooica. IssuEs 275 (William Paul et al.,
eds., 1982); Sharon L. Huggins, A Comparative Study of Self-Esteem of Adolescent Children of
Divorced Lesbian Mothers and Divorced Heterosexual Mothers, 18 J. HOMOSEXUALrrY 123, 132-
33 (1989).

230 Lawrence v. Texas, 539 U.S. at 602 (Scalia, J., dissenting) (people see anti-gay legisla-
tion as "protecting themselves and their families from a lifestyle they believe to be immoral and
destructive"). The irony in this line of reasoning is that those who most loudly proclaim that
social condemnation is inevitable for homosexuals and is reflected in the law are the same peo-
ple creating and supporting the laws and policies that reinforce such condemnation and ensure
its continued existence.

231 Susoeff, supra note 203, at 877.
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"the reality of private biases and the possible injury they might inflict
are not permissible considerations for removal of an infant child from
the custody of its natural mother. 23 2 Stigma is an illegitimate justifi-
cation even under rational basis review, according to one author,
because the Supreme Court held in City of Cleburne v. Cleburne Liv-
ing Center, Inc. that "[t]he Constitution cannot control such prejudices
but neither can it tolerate them. Private biases may be outside the
reach of the law, but the law cannot, directly or indirectly, give them
effect."'233 The bottom line is that recognition of the prejudice prob-
lem does not justify the court in using it to deny custody without evi-
dence of actual harm.' Neither of the Virginia cases citing social
condemnation as a reason to deny custody contained any evidence of
actual harm to the child due to harassment from other children.235

Because the court needs evidence of actual harm to the child's health
or welfare, denial of custody based on a possibility of future prejudice
violates a fundamental right without a rational basis.

4. Social Science Research

Many courts, activists, and scholars argue that children raised by
homosexual parents miss out on the advantages of dual-sex house-
holds,236 suffer developmental deficiencies such as gender confu-
sion,237 and experience a high risk of becoming homosexuals
themselves.' According to one author, the higher incidence of
homosexual behavior also creates suicidal behavior, prostitution, sub-

232 See id at 878-89 (citing Palmore v. Sidoti, 466 U.S. 429, 433 (1984)).
233 Note, Custody Denials to Parents in Same-Sex Relationships- An Equal Protection Anal-

ysis, 102 HARV. L. REv. 617,631-32 (1989) (citing City of Cleburne v. Cleburne Living Ctr., Inc.,
466 U.S. 429, 433 (1984)).

234 Susoeff, supra note 203, at 877.
235 See Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995); Roe v. Roe, 324 S.E.2d 691 (Va.

1985).
236 See Wardle, supra note 203, at 852-54.
237 Susoeff, supra note 203, at 880 (citing In re J.S. & C.., 129 N.J. Super. 486 (1974), affd,

142 NJ. Super. 499 (1976)); see also Bruce R. Voeller, Gay Fathers, 27 FAM. COORDINATOR 149,
154 (1978) (discussing the popular concern about child molestation by gay men).

238 Susoeff, supra note 203, at 881 (citing S. v. S., 608 S.W.2d 64, 66 (Ky. Ct. App. 1981)
(ustifying withdrawing mother's custody because daughter "may have difficulties in achieving a
fulfilling heterosexual identity of her own in the future"); N.K.M. v. L.E.M., 606 S.W.2d 179, 186
(Mo. Ct. App. 1980) ("[while homosexuality might be a] permissible lifestyle ... who would
place a child in a milieu where she might be inclined toward it?")).
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stance abuse, HIV infection, highly promiscuous behavior with multi-
ple sex partners, and premature sexual activity.239

However, a large body of social science research suggests the
opposite. For example, the American Academy of Pediatrics (AAP)
has recently announced its support for co-parent and second-parent
adoptions by homosexual parents based on the "considerable body of
professional literature that suggests children with parents who are
homosexual have the same advantages and expectations for health,
adjustment and development as children whose parents are heterosex-
ual."2' Other research suggests that children of homosexuals do not
demonstrate a difference in social interactions or experience anxiety,
depression, self-esteem, or behavioral problems.241 Rather, these chil-
dren exhibit "impressive psychological strength," show a greater level
of affection and attentiveness, and demonstrate concern for younger
children."242 The same study showed that children of homosexual par-
ents do in fact display some differences in gender behavior, but the
differences are not necessarily negative: for example, children of les-
bian mothers are less likely to conform to cultural gender roles and
are more likely to aim for nontraditional careers in medicine, law, and
engineering.243

Although much research has been conducted to examine the pos-
sible genetic, hormonal, developmental, social, and cultural influences
on sexual orientation, no findings have emerged that permit scientists
to conclude that sexual orientation is determined by any particular set
of factors.2 Rather, studies regarding offspring of gay and lesbian

239 Wardle, supra note 203, at 852-54 (citing Ritch C. Savin-Williams, An Exploratory Study
of Pubertal Maturation 7ming and Self-Esteem Among Gay and Bisexual Male Youths, 31
DEVELOPMENTAL PSYCHOL. 56, 60 (1995) (22% of the gay youths aged 17 to 23 who were sur-
veyed "reported having had [homosexual] sex with more than 20 partners," and, on average, the
male homosexual/bisexual youth between 17 and 23 surveyed "initiated heterosexual encounters
during their 15th year").

24o Molly Cooper, Note, Gay and Lesbian Families in the 21st Century: What Makes a Fam-
ily? Addressing the Issue of Gay and Lesbian Adoption, 42 F A. Cr. REv. 178, 185 (2004) (citing
News Release, American Academy of Pediatrics, AAP Says Children of Same-Sex Couples
Deserve Two Legally Recognized Parents (Feb. 4, 2002), at http://www.aap.org/advocacy/arch
ives/febsamesex.htm (last visited Oct. 26, 2004)).

241 Id. (citing Judith Stacey & Timothy Biblarz, How Does the Sexual Orientation of Parents
Matter?, 66 AM. Soc. REV. 2, 159-83. (2001)).

242 Id. (citing Judith Stacey & Timothy Biblarz, supra, note 240).
243 Id. at 186 (citing Judith Stacey & Timothy Biblarz, supra, note 240).
244 Brief of Amicus Curiae American Psychological Association at 7 n.11, Lawrence v.

Texas, 539 U.S. 558 (2003) (No. 02-102).
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parents show that the vast majority of these children were heterosex-
ual.2' In another recent study, researchers discovered that 90% of the
adult sons of gay fathers studied were heterosexual, which suggests
that living with homosexual parents does not increase the likelihood
that one will become gay or lesbian.246 The American Psychiatric
Association has also concluded that homosexuality does not imply any
impairment in judgment, stability, reliability, or general social or voca-
tional capabilities. 7

Those who argue for limiting gay rights believe that the majority
of social science friendly to gay rights is unreliable due to substantial
methodological and analytical flaws.2 These flaws include the small
sample size of the groups, and the participants' knowledge of the pur-
pose of the study, which, if they have a stake in the substantive out-
come, would give participants an incentive to paint themselves in the
best possible light.249 Some of this research was excluded by a Florida
court due to concern about the researcher's impartiality.250 The same
voices argue that the marriage-based family provides the best setting
for rearing children because the marriage commitment increases the
likelihood of stability and continuity for children and 1 that these fac-
tors are "so essential to child development that they alone may justify

245 Cooper, supra note 240, at 185 (citing Charlotte J. Patterson, APA Online, Lesbian and
Gay Parenting, at http'//www.apa.org/pi/parent.html (last visited Oct. 26, 2004)).

246 Id. (citing Patterson, supra note 245).
247 Brief for Petitioners at 16, Lawrence (No. 02-102) (citing AMERICAN PSYCHIATRIC

AssoCIATIoN, Resolution of the American Psychiatric Association (Dec. 15, 1973), reprinted in
131 Am. J. PsYcHiIATRY 497 (1974).

248 Wardle, supra note 203, at 845 (citing Phillip A. Belcastro et al., A Review of Data
Based Studies Addressing the Effects of Homosexual Parenting on Children's Sexual and Social
Functioning, 20 J. DIVORCE & REmARRLAGE 105, 110 (1993)). Professor Wardle also continually
cites to an unpublished manuscript that is "on file with the author" to support this argument.

249 Brief of Amici Curiae Center for Arizona Policy and Pro-Family Network at 5-6, Law-
rence (No. 02-102).

250 Id. at 5 (citing Amer v. Johnson, 4 Fla. L. Weekly Supp. 854b (Cir. Ct. 1997)). It is worth
noting that Florida has one of the most conservative stances on gay family rights, and currently is
the only state to ban gay adoptions. See Fla. Stat. Ann. § 63.042(3) (West 2005). If the court's
position is the result of long-standing bias, the court has an incentive to disqualify social science
research which might expose such biases. The Court of Appeals for the Eleventh Circuit
recently upheld the law, declining to extend Lawrence. See Lofton v. Sec'y of Dep't of Children
and Family Servs., 358 F.3d 804 (11th Cir. 2004) (holding Lawrence does not announce a new
fundamental right), cert denied, 125 S. Ct. 869 (2005).

251 Brief of Amici Curiae Center for Marriage Law at 10-11, Lawrence (No. 02-102) (citing
Bruce C. Hafen, The Constitutional Status of Marriage, Kinship and Sexual Privacy: Balancing
the Individual and Social Interests, 81 MIcH. L. REv. 463, 475-76 (1983)).
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the legal incentives and preferences traditionally given to permanent
kinship units based on marriage. '252

Although much disagreement clearly exists about the accuracy
and importance of social science research in this area, the disagree-
ment itself proves that there is an insufficient rational basis for depriv-
ing homosexuals of the right to rear children. This may be why the
Virginia courts did not cite any social science research in Doe, Roe,
and Bottoms. The Commonwealth of Virginia may not interfere with
the parent-child relationship unless such interference is necessary to
the child's health or welfare. Without concrete evidence that homo-
sexuality jeopardizes the child's well-being, Virginia's per se rule, that
homosexuals are unfit custodians as a matter of law, has no rational
basis.

B. The Future of Virginia Laws and the Importance of the Trial
Judge
Over the several decades in which courts have considered the

rights of gay, lesbian, and bisexual parents, the vast majority of states
have adopted custody standards that are neutral as to sexual orienta-
tion.253 Acceptance has increased in part because the same research
studies criticized by those who disfavor homosexual parenting have
led numerous influential medical and mental health groups, including
the American Academy of Pediatrics, to endorse nondiscriminatory
standards. 2' Courts in almost half the states have allowed second-
parent adoptions by gay and lesbian partners, and this mechanism is
also part of the Uniform Adoption Act.255 Sixty percent of American
adoption agencies accept applications from homosexual couples, and
40% have placed children in homes with gay or lesbian parents.25 6

Despite the marked progress elsewhere, Virginia's traditional dis-
tance from the cusp of emerging liberal trends in the law will continue

252 Id
253 Brief of Amicus Curiae Professors of History at 25, Lawrence (No. 02-102) (citing 1

GEo. J. GENDER & LAW 383, 392-397 (2000)).
254 Id. at 25-26 (citing American Academy of Pediatrics, Technical Report: Coparent or

Second-Parent Adoption by Same-Sex Parents, 109 PEDIATRICS 341 (2002)).
255 Id. (citing Jane S. Schacter, Constructing Families in a Democracy: Courts, Legislatures,

and Second-Parent Adoption, 75 CHi-KENT L. REV. 933, 934 (2000)).
256 Press Release, Human Rights Campaign, HRC Welcomes Study Showing 60 Percent of

U.S. Adoption Agencies Open to Same-Sex Partners (Oct. 29, 2003), at http://www.hrc.org/Con
tent/ContentGroups/NewsReleases/20031/HRCWelcomes.StudyShowing.60_Perent.of_US
_AdoptionAgencies_-Open_to_Same-Sex_Parents.htm.
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to make it difficult for homosexuals in the Commonwealth to raise
children without fear of court intervention. Even if Lawrence has
changed the rule that granting custody to a homosexual is a per se
abuse of discretion, Virginia law makes it easy to mask bias in this
area, and the rule could continue to exist as an unspoken one, hidden
in the trial court's "discretion." Therefore, the ultimate determination
of how Lawrence will impact Virginia custody and adoption determi-
nations rests in the hands of the trial judge.

To date, there is no hard evidence that homosexual parents harm
children by virtue of their sexual orientation alone. As one author
wrote, "anyone who has woken six times in the night to help a baby
get back to sleep knows that good parenting is something that
emerges from a place far more basic than one's sexual orientation." 7

It is imperative that Virginia trial judges respond to the Lawrence
decision by refusing to consider the sexual orientation of a parent
without actual evidence linking some concrete harm to the child as a
result of the parent's sexual orientation. Unless and until there is a
rational basis for associating parental unfitness with homosexuality,
the trial judge imposes an injustice upon the parent, the child, and the
Constitution by allowing unfounded bias to come between a parent
and child.

CONCLUSION

After the Lawrence decision, the Virginia Supreme Court's bases
for denying a homosexual the right to custody of her own child are
dubious at best. None of the Virginia custody cases discussed in this
article articulate a compelling state interest, as clarified by Lawrence
v. Texas, for considering the sexual orientation of the parent in cus-
tody and adoption proceedings. However, because the trial court
judge has enormous discretion to consider any other factor she deems
relevant, and because one can always find dirty laundry in custody and
adoption proceedings, the trial judge will ultimately determine
whether Lawrence carries any weight in the Commonwealth. That is
why it is imperative that Virginia trial judges respond to Lawrence by
refusing to consider the sexual orientation of a parent without evi-
dence of actual harm resulting from the parent's homosexuality.

257 Human Rights Campaign, Parenting / Understanding the debate over GBLT parenting,
at http://www.hrc.org/Content/ContentGroups/Issuesl/Parenting2/Parenting-Homepage.htm.
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