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WHAT WILL GUIDE THE COURTS IN INTERPRETING THE

TERM "MAJOR LIFE ACTIVITIES" UNDER THE
AMERICANS WITH DISABILITIES ACT?

Beth Ann Wright*

Determination of an individual's disability status is contingent, in
part, upon the determination of whether a major life activity (MLA) is
adversely impacted within the meaning of the Americans with Disabil-
ities Act (ADA).' In relevant part, the ADA states: "The term 'disa-
bility' means, with respect to an individual- (a) a physical or mental
impairment that substantially limits one or more of the major life
activities of such individual."2 This paper will argue that courts should
use occupational therapy (OT) theory to interpret MLAs. In doing
so, it will focus on three issues: (1) how and why the courts should
interpret the term "major life activities" through incorporation of
occupational therapy theory; (2) a proposed workable test to deter-
mine whether an individual has a "disability" under the ADA; and (3)
the public health policy that would flow from the incorporation of
occupational therapy theory as a means to interpret the Act.

Part I analyzes the validity of a court's reliance upon the field of
occupational therapy to serve as a source for interpreting the term
"major life activities." Part II examines the incorporation of occupa-
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1 Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213 (2000) [hereinafter
ADA].

2 Id. § 12102(2)(A).
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tional therapy's categorization of "areas of human occupation" as a
means to create an objective framework for the scope of major life
activities. Part III proposes a workable test to determine "disability"
status under the Americans with Disabilities Act. Part IV explores
how broad construction of the term "major life activities" embodies
strong public health policy in favor of protecting the interests of those
with disabilities. Finally, Part V affirms that the proper balance will
be struck between advancing the anti-discrimination and public health
purposes of the Act by the incremental development of this area of
jurisprudence.

I. JUSTIFICATIONS FOR A COURT'S RELIANCE UPON
OCCUPATIONAL THERAPY

Although the Rehabilitation Act of 19733 serves as a floor for
interpreting key statutory terms under the Americans with Disabilities
Act, it does not create a ceiling for interpreting the term "major life
activities." The Rehabilitation Act authorized the Department of
Health, Education, and Welfare (HEW)' to issue regulations to coor-
dinate the implementation and enforcement of section 504 of the
Rehabilitation Actf5 "which prohibits discrimination against individu-
als with disabilities by recipients of federal financial assistance."6 The
subsequent HEW regulations provide a list of examples of "major life
activities." 7 Specifically, the regulation defines major life activities to
include "functions such as caring for one's self, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, and
working. "'

The legislative history and construction of the ADA evinces the
purpose of protecting a disabled person's interest in engaging in a
broad, yet undefined, range of activities adversely affected by their
disease or condition for at least three reasons. First, Congress drew
the ADA's definition of disability almost verbatim from the definition

3 Vocational Rehabilitation and Other Rehabilitation Services (Rehabilitation Act of
1973). 29 U.S.C. §§ 701-796 (2000).

4 HEW is the predecessor of the U.S. Department of Health & Human Services.
5 29 U.S.C. § 794.
6 Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 195 (2002); Bragdon v. Abbott,

524 U.S. 624, 632 (1998). In 1980, the President transferred responsibility for the implementa-
tion and enforcement of § 504 to the Attorney General through executive order.

7 45 C.F.R. § 84.3(j)(2)(ii) (2001); see also Bragdon, 524 U.S. at 625, 638-39 (1998).
x 45 C.F.R. § 84.3(j)(2)(ii) (emphasis added).
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2004] INTERPRETING THE TERM "MAJOR LIFE ACTIVITIES" 3

in the Rehabilitation Act.9 Second, Congress' repetition of a well-
established statutory term carries the implication that Congress
intended the term to be construed in accordance with pre-existing reg-
ulatory interpretations."t Finally, Congress expressly stated, in a pro-
vision of the ADA, that it "shall not be construed to apply a lesser
standard than the standards applied under title V of the Rehabilita-
tion Act of 197311 or the regulations issued by Federal agencies pursu-
ant to such title."12 However, the maximum or preferable scope of
major life activities protected under the ADA is not expressly defined
in breadth or degree. Nonetheless, at a minimum, the scope of inter-
ests protected under the Rehabilitation Act shall not be undercut by
any unreasonable construction of the term "major life activities"
under the Americans with Disabilities Act.

It follows that the nonexhaustive list of MLAs under the Rehabil-
itation Act creates a floor for interpreting this same term under the
ADA. "Work" is expressly listed as a MLA under the Rehabilitation
Act, and therefore, must necessarily be construed as a MLA under the
ADA as well. As such, there can be little doubt that this list, which
includes "work," means that an individual's ability to work is guaran-
teed protection from discrimination under the ADA despite the
Supreme Court's dictum suggesting that there are "conceptual diffi-
culties inherent in the argument that working could be a major life
activity."1 3 Thus any lingering concerns in this regard are comfortably
put to rest. To be sure, "work" is necessarily a major life activity

9 See Toyota, 534 U.S. at 193.

10 Id. (citing Bragdon, 524 U.S. at 631).

11 42 U.S.C. § 12201(a) (2000); 29 U.S.C. §§ 790-794 (1988); Bragdon, 524 U.S. at 631-32
(court is required "to construe the ADA to grant at least as much protection as provided by the
regulations implementing the Rehabilitation Act").

12 Toyota, 534 U.S. at 194 (citing 42 U.S.C. § 12201(a) (1994)) (emphasis added).
13 Id. at 200; see also Sutton v. United Air Lines, Inc., 527 U.S. 471, 492 (1999) (noting

some "conceptual difficulty in defining 'major life activities' to include work, for it seems 'to
argue in a circle to say that if one is excluded, for instance, by reason of [an impairment, from
working with others] ... then that exclusion constitutes an impairment, when the question you're
asking is, whether the exclusion itself is by reason of handicap"' (citing Tr. of Oral Argument at
12, Sch. Bd. of Nassau Co. v. Arline, 481 U.S. 1024 (1986))). The Supreme Court's concern
regarding circular reasoning is easily resolved. A premise asserted to create the circumlocution
rests on faulty logic; that is, the exclusion from working does not constitute an impairment.
Therefore, exclusion from working is not the beginning point of the analysis, but rather may only
be viewed as a possible end result of a disability for which there is not, or cannot be, a reasona-
ble accommodation. The inquiry whether an individual is permissibly or impermissibly excluded
from working necessarily follows, rather than precedes, several other sequential steps of the
analysis. The circumlocution is thus resolved. See infra Part III.
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under the ADA through application of basic principles of statutory
construction.

Second, the scope of interests protected under the ADA is not
defined by the list of examples of major life activities found under the
Rehabilitation Act's interpretation of this statutory term. The use of
the phrase "such as" implies that the term "major life activities" is to
be liberally construed to fulfill the protective purpose of the Act.14

The phrase "such as" clearly connotes congressional intent to avoid
enumerating an exhaustive, exclusive list of those activities afforded
protection under the statute. 15 Rather, the list is intended to embody,
in spirit, the kind of activity in need of protection from discrimination.

Third, the breadth of the kinds of activities considered to be
major life activities, alluded to through the list of examples in the
HEW Regulations, constructs a framework of activities ranging from
extraordinarily simple to complex in nature. While seeing, hearing,
speaking, and breathing are frequently considered mere predicates (or
"pre-functional activities") to performing a more sophisticated activ-
ity, 6 the Act explicitly defined them as major life activities in their
own right. Therefore, at one end of the spectrum, the mundane
nature of seeing, hearing, speaking, and breathing embodies the
essence of the simplicity of functions of everyday life safeguarded
under this Act.17

In contrast, learning and working are fairly complex activities
employing a whole host of pre-functional (or "enabling") skills such as
visual-perceptual-motor skills, receptive and expressive language
skills, gross and fine motor skills, sensory skills, cognitive skills, and
social-emotional skills in an integrated manner to accomplish these

14 Bragdon, 524 U.S. at 638-39 (holding that the use of the term "such as" confirms that the
list is illustrative, not exhaustive).

15 Id.
16 American Occupational Therapy Association, Occupational Therapy Practice Frame-

work: Domain and Process, 56 AM. J. OCCUPATIONAL THERAPY 609, 621-22, Table 1, 2 (2002)
[hereinafter OT Practice Framework]. "Performance Skills" is the nomenclature used under the
OT Practice Framework; however, the Centers for Medicare and Medicaid Services (CMS), Fis-
cal Intermediaries and Medicare Carriers frequently use the terms "pre-functional" or "ena-
bling" activities.

17 Bragdon, 524 U.S. at 638 ("Nothing in the definition [of disability under the ADA] sug-
gests that activities without a public, economic, or daily dimension may somehow be regarded as
so unimportant or insignificant as to fall outside the meaning of the word 'major.' The breadth
of the term confounds the attempt to limit its construction in this manner.").

[Vol. 15:1
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major life activities. 8 Furthermore, it follows that if the Act expressly
protects a disabled person's interest in learning and working, then it
necessarily protects his or her interest in acquiring the pre-functional,
or enabling, skills required to perform these complex activities. 9

Therefore, at the other end of the spectrum, the sophisticated nature
of learning and working embodies the essence of the complexity of
functions of everyday life safeguarded under this Act.

The express statutory terms, therefore, create a polarity between
the simple and complex range of activities encompassed within the
meaning of the term "major life activities."20 While the precise con-
tours of this term are subject to judicial interpretation, the scope of
activities delineated to create this skeleton framework must not be
dismembered through any unreasonable construction of this statutory
term. In summary, the Rehabilitation Act operates to create a foun-
dation and to establish a framework for the Americans with Disabili-
ties Act, the contours and character of which possess a rudimentary
shape representing the dimensions of protected interests.

The interpretation of the full meaning to be accorded this statu-
tory term is the province of the judiciary.2 1 When legislative history,
the statute itself, companion statutes, delegation of authority to execu-
tive agencies, the developing body of case law, common law princi-
ples, and dictionaries all fail to provide an adequate basis for
interpreting a statutory term such as this,22 the courts must look else-
where to construe its fair meaning. The legitimacy of judicial statu-

18 The author, Beth (Fellhauer) Wright. OTR/L, practiced occupational therapy for ten

years prior to pursuing her J.D. degree. This analysis of occupational therapy theory represents
an accumulation of knowledge and experience of professional practice in both inpatient and
outpatient rehabilitation settings. traumatic brain injury day treatment, CORF, CARF, and SNF
facilities, subacute rehab settings. assisted living facilities, continuing life care facilities, public
elementary schools, and a locked psychiatric unit. Clinical practice included evaluation and
treatment of patients with congenital defects, developmental delays, traumatic injuries, chronic
degenerative diseases, age-related disorders and diseases, and psychiatric illness with underlying
neurological, orthopedic, musculoskeletal, and psycho-social etiologies.

19 OT Practice Framework, supra note 16, at 624-26, Table 6.
20 ADA, 42 U.S.C. § 12102(2)(A) (2000); Rehabilitation Act, 29 U.S.C. § 794 (2000).
21 Marbury v. Madison, 5 U.S. 137, 177 (1803) ("It is emphatically the province and duty of

the judicial department to say what the law is.").
22 Note that no agency has been given authority to issue regulations interpreting this term,

and therefore no agency's interpretation can bind other authorities. Toyota Motor Mfg., Ky.,
Inc. v. Williams, 534 U.S. 184, 194 (2002).

23 See Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 287-88 (1987) (concurring with
the Brief for American Medical Association as Amicus Curiae regarding the "otherwise quali-
fied for the job" inquiry). See also Bragdon v. Abbott, 524 U.S. 624, 637 (1998) (relying on the
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tory interpretation is based upon the notion that a court seeks out the
meaning of language from some source other than its own creation.
The interpretation of this term ought not to be created out of whole
cloth by the court." To create the meaning to be accorded to the law
from within the judiciary, rather than to search for meaning from
without, is to transform oneself from judge into legislator. The judici-
ary is indeed wise to exercise such self-restraint.

When positive law26 fails to provide an adequate basis for inter-
preting a statutory term, the court preserves its legitimacy through its
exploration of other fields of study, theory, and learned professions
for guidance. 27 The Supreme Court typically accords great deference
to experts in the field, who act through and with administrative law
agencies, because they are best suited to design rules and standards,
implement complex programs, and deal with technical matters.28 The
legitimacy of a court's reliance upon experts within the agency is well-
accepted within the context of administrative law.29 It follows that in
the absence of congressional delegation to any specific administrative
agency's experts, 30 a court's direct reliance upon experts in the profes-

Brief for American Medical Association as Amicus Curiae and Brief for Infectious Diseases
Society of America et al. as Amicus Curiae to conclude that HIV is a qualifying physical or
mental impairment under the ADA).

24 See Bragdon, 524 U.S. at 642 (stating that courts rely on executive agency expertise for
guidance to interpret statutes) (citing Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944)).

25 Id.
26 BLACK's LAW DICTiONARY 1182 (7th ed. 1999). Positive law is defined as "[a] system of

law promulgated and implemented within a particular political community by political superiors,
as distinct form moral law or law existing in an ideal community or in some nonpolitical commu-
nity. Positive law typically consists of enacted law-the codes, statutes, and regulations that are
applied and enforced in the courts. The term derives from the medieval use of positum (Latin
"established"), so that the phrase positive law literally means law established by human
authority."

27 See, e.g.. Bragdon, 524 U.S. at 639-40; Arline, 480 U.S. at 279 n.2, 288.
21, See Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519,

519-20 (1978); Clark Byse, Vermont Yankee and the Evolution of Administrative Procedure: A
Somewhat Different View, 91 HARV. L. REV. 1823, 1828-29 (1978).

29 See Bragdon, 524 U.S. at 642 (observing that "well-reasoned views of the agencies imple-
menting a statute 'constitute a body of experience and informed judgment to which courts and
litigants may properly resort for guidance'") (citing Skidmore v. Swift & Co., 323 U.S. 134, 139-
40 (1944).

30 Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 193-94 (2002). The Court identi-
fied two potential sources of guidance for interpreting the terms of this definition, the Rehabili-
tation Act of 1973 and the EEOC regulations for interpreting the ADA, and clarified that "no
agency has been given authority to issue regulations interpreting the term 'disability' in the
ADA." Id. at 194. Furthermore, Congress' word choice regarding the applicable standard
leaves unanswered the question of whether the same standard or a more protective standard

[Vol. 15:1
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sion at large is similarly legitimate. In summary, when faced with lim-
ited informative positive law to aid in the interpretation of a key
statutory term, a court preserves its legitimacy through searching
other learned fields of study to give effect to statutory language. This
broader, more philosophical search employed to interpret the mean-
ing of language involves a search of natural law.3

A court is particularly justified in relying upon occupational ther-
apy when interpreting a key term regarding disabilities. The legisla-
tive and executive branches have woven the tenets of this learned
profession into the fabric of numerous federal statutes, regulations,
interpretive guidelines, standards of quality care, and federal benefit
determinations.3 2 It almost goes without saying that Congress
endorses the role of this learned profession as a valid approach to
rehabilitating those with disabilities through its inclusion in federal
healthcare programs.33 Similarly, given that most, if not all, adminis-
trative agencies that make federal benefit determinations, or enforce
anti-discrimination statutes on behalf of individuals with disabilities,
routinely rely upon individualized evaluation and treatment data gen-
erated by occupational therapists, a court's reliance is also justified. 4

than the one applied under the Rehabilitation Act and its subsequent regulations will apply to
the ADA. Next, the Court questioned whether the EEOC regulations should serve as a guide to
the Court because Congress has never granted the EEOC the power to issue regulations to
implement and enforce the ADA despite the fact that the EEOC has chosen to do so. The
Court, however, did not decide the propriety of the EEOC regulations because the issue was not
before it.

31 Natural law is defined, in relevant part, as "[a] philosophical system of legal and moral
principles purportedly deriving from a universalized conception of human nature or divine jus-
tice rather than from legislative or judicial action." BLACK'S LAW DICTIONARY 1049 (7th ed.
1999). See also RoscoE POUNo, THE FORMATIVE ERA OF AMERICAN LAW 29 (1938); JL.
BRIERLY, THE LAW OF NATIONS 20-21 (5th ed. 1955); MORRIS R. COHEN, REASON AND LAW 96
(1961)).

32 See, e.g., CENTERS FOR MEDICARE & MEDICAID SERVICES, DECEMBER 2002 REVISED

LONG TERM CARE RESIDENT ASSESSMENT INSTRUMENT USER'S MANUAL FOR THE MINIMUM

DATA SET 6-3 (Seven Major RUG-1Il Classification Groups (table) listing "Rehabilitation" and
describing the associated characteristics as "Residents receiving physical, speech or occupational
therapy"), available at http://www.cms.hhs.gov/quality/mds20/rail2O2ch6.pdf. OT is a covered
rehabilitation service in home care, skilled nursing facilities, outpatient centers, etc.

33 Id.

34 See Bragdon, 524 U.S. at 652. In regards to direct reliance upon a profession or profes-
sional association, courts should assess the objective reasonableness of the views of health care
professionals, generally, without deferring to their individual judgments. In contrast, the views
of public health authorities, including federal executive agencies, carry special weight and
authority. Nonetheless, a professional organization is a "respected source of information." Id.
At least in part, the weight given to an association hinges on whether the informed judgment
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In summary, when the court looks outside the boundaries of positive
law to interpret a key term in a disability statute, it should naturally
look to occupational therapy.

The principles used in occupational therapy are not inconsistent
with the Supreme Court's prior attempts to effectuate meaning to the
term "major life activities." Rather, occupational therapy's definition
of "occupation" is analogous to the Supreme Court's interpretation of
"major life activities."

The Court, in Toyota Motor Manufacturing, Kentucky, Inc. v. Wil-
liams and Bradgon v. Abbott, found that the term "major," in the
phrase "major life activities," means important. 35 The Toyota Court
further concluded that "'[m]ajor life activities' thus refers to those
activities that are of central importance to daily life."'36 Because the
question before the Toyota Court was framed narrowly to address
only "manual tasks," just one example in the list of major life activi-
ties, the Court did not have occasion to interpret the breadth of the
term more generally.37

The field of occupational therapy, in contrast, has gone to great
lengths to define the scope of "human occupation," or as the Court
describes it, "those activities that are of central importance to daily
life."

Occupational therapy's domain [of practice] stems from the profes-
sion's interest in human beings' ability to engage in everyday life activ-
ities. The broad term that occupational therapists and assistants use to
capture the breadth and meaning of "'everyday life activity" is occupa-
tion. Occupation . . . is defined in the following way: [A]ctivities...
of everyday life, [are] named, organized, and given value and meaning

speaks to ethical and professional duties of its members versus scientific assessment. But see id.
at 662-63 (Rehnquist, C.J., dissenting) (joined by Scalia, Thomas, O'Connor, JJ.) (the special
weight and authority accorded to public health authorities are entitled to a presumption of valid-
ity when the actions of those entities themselves are challenged in court, and even in disputes
between private parties where Congress has committed that dispute to adjudication by a public
health authority, "[b]ut in litigation between private parties originating in the federal courts, I
am aware of no provision of law or judicial practice that would require or permit courts to give
some scientific views more credence than others simply because they have been endorsed by a
politically appointed public health authority"). The Court has urged "respect for medical judg-
ment, and not necessarily respect for 'official' medical judgment over 'private' medical judg-
ment." Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 287-88 (1987) (emphasis in original).

35 Toyota, 534 U.S. at 197; see Bragdon, 524 U.S. at 638.
36 534 U.S. at 197.
37 Id. at 196, 198.

[Vol. 15:1
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by individuals and a culture. Occupation is everything people do to
occupy themselves, including looking after themselves.., enjoying life
... and contributing to the social and economic fabric of their commu-
nities .... m

As such, occupational therapists direct their expertise to the
broad range of human occupations and activities that make up peo-
ple's lives.39 The tenets of this profession are not inconsistent with the
Court's early attempts in Toyota and Bragdon to articulate the mean-
ing of this statute. Moreover, reasonable reliance upon occupational
therapy principles will fulfill the protective purpose of the ADA by
placing meat on the bones of this skeletal framework created by the
legislature. Therefore, the courts should logically rely upon this
learned profession, whose scientific expertise is well-accepted in
American medicine, to give effect to the term "major life activities."

I. INCORPORATION OF OCCUPATIONAL THERAPY'S AREAS OF

HUMAN OCCUPATION OBJECTIVELY ESTABLISHES THE

SCOPE OF MAJOR LrIFE ACTIVITIES

Through application of the principles of incorporation, the courts
can properly effectuate the meaning of key terms under the ADA.4 '
The broad scope of human occupation defined by occupational ther-
apy resonates with the Supreme Court's rejection of a narrow con-
struction of "disability" under the ADA. The Court, in Bragdon and
Toyota, concluded that there is no support in the Act, previous opin-
ions, or the regulations to suggest that the question of whether a phys-
ical or mental impairment constitutes a disability is to be answered
only by analyzing the effect of the impairment in the workplace.41 To

38 OT Practice Framework, supra note 16, at 610 (internal citations omitted).
39 Id. at 612.
40 Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 287 (1987); see Bragdon, 524 U.S. at

649. The Arline Court construed the Rehabilitation Act through judicial incorporation of the
language regarding public exposure to contagious diseases as expressed in the Brief for Ameri-
can Medical Association as Amicus Curiae. Subsequently, Congress legislatively incorporated
the language in Arline through amendment to the Rehabilitation Act and the Fair Housing Act.
See Rehabilitation Act, 29 U.S.C.A § 705(20)(D) (West 1998); Fair Housing Act, 42 U.S.C.A
§ 3604(f)(9) (West 1988). Congress later relied upon the same language in enacting the ADA.
As such, the ADA's direct threat provision codifies Arline. See 28 C.F.R. app. b § 36 (1991).
Therefore, a professional organization's expertise and informed judgment was relied upon to
construe a statute first through judicial incorporation and subsequently through legislative
incorporation.

41 Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 201 (2002).
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the contrary, the fact that the ADA's definition of "disability" deals
not only with employment, but also with public transportation and pri-
vately provided public accommodations demonstrates that "the defini-
tion is intended to cover individuals with disabling impairments
regardless of whether the individuals have any connection to a work-
place. '42 While the Court has stated what the term "disability" will
not be limited by, the Court has not yet determined the boundaries it
will be defined by.

The term "major life activity," used in both the Rehabilitation
Act and the ADA, is analogous to the term "human occupations"
used in occupational therapy. The domain of human occupations falls
into seven major categories, called "areas of occupation," and are
entitled as follows: activities of daily living, instrumental activities of
daily living, education, work, play, leisure, and social participation.43

The subcategories of each major category are outlined in turn.
"Activities of Daily Living" includes: bathing/showering, bowel and
bladder management, dressing, eating, feeding, functional mobility,
personal device care, personal hygiene and grooming, sexual activity,
sleep/rest, and toilet hygiene. 4 "Instrumental Activities of Daily Liv-
ing" includes: care of others (including selecting and supervising
caregivers), care of pets, child rearing, communication device use,
community mobility (including driving), financial management, health
management and maintenance, home establishment and maintenance,
meal preparation and cleanup, safety procedures and emergency
responses, and shopping. 5 "Education" includes: formal education
participation, exploration of informal personal educational needs or
interests (beyond formal education), and informal personal education
participation. 4 "Work" includes: employment interests and pursuits,
employment seeking and acquisition, job performance, retirement
preparation and adjustment, volunteer exploration, and volunteer par-
ticipation." "Play" includes: play exploration and play participation.'
"Leisure" includes: leisure exploration and leisure participation.49

42 Id.
43 OT Practice Framework, supra note 16, at 620, Table 1, Areas of Occupation.
44 Id.
45 Id.
46 Id.
47 Id.
48 Id.
49 Id.

[Vol. 15:1
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"Social Participation" includes: community, family, and peer/friend
[involvement] .50

The commonalities between occupational therapy's areas of occu-
pation and the Rehabilitation Act's non-exhaustive list of major life
activities (which serves as the floor for interpreting MLAs under the
ADA) is readily apparent. "Caring for one's self" and "walking,"
MLAs listed under the Rehabilitation Act,51 are clearly within occupa-
tional therapy's scope of activities of daily living and instrumental
activities of daily living. Likewise, "learning," an MLA listed under
the Rehabilitation Act,52 is within occupational therapy's scope of
education. "Working," another MLA listed under the Rehabilitation
Act,53 is within occupational therapy's scope of work. Less obvious,
but equally true, performing "manual tasks, seeing, hearing, speaking,
breathing, and learning," all MLAs listed under the Rehabilitation
Act, 4 are all pre-functional (or enabling) skills necessary to complete
occupational therapy's activities of daily living, instrumental activities
of daily living, education, work, play, leisure, and social participation.
In summary, incorporation of occupational therapy's areas of occupa-
tion into the ADA is consistent with, yet broader than, the nonexhaus-
tive list of examples in the Rehabilitation Act. Moreover,
occupational therapy's areas of occupation are consistent with the
Court's rejection of a narrow construction of the factors to be consid-
ered in determining disability status.

III. ESTABLISHING A WORKABLE TEST TO DETERMINE
"DISABILITY" STATUS UNDER THE ADA

The determination of "disability" status under section
12102(2)(A) of the Americans with Disabilities Act requires satisfac-
tion of three essential elements. First, as a threshold matter, to deter-
mine whether a qualifying "physical or mental impairment" exists, an
objective standard is applied." Second, to determine whether a quali-
fying "major life activity" is adversely affected, an objective standard
is again applied.5 6 Third, to determine whether a qualifying "substan-

50 Id.
51 Rehabilitation Act, 29 U.S.C. § 794 (2000).
52 Id.
53 Id.
54 Id.
55 See infra text accompanying notes 58-59.
56 See infra text accompanying note 60.
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tial limitation.., of such individual" exists, a limited-subjective stan-
dard is applied.57

Under the first prong, the issues surrounding qualifying physical
and mental impairments are outlined in detail in the statute itself and
are rarely contested.58 Inasmuch as the statute satisfies the applica-
tion of an objective standard to this element, additional analysis of
"physical and mental impairments" is beyond the scope of this
discussion.59

Under the second prong, the scope of qualifying "major life activ-
ities" becomes an objective standard through incorporation of occupa-
tional therapy's seven areas of human occupation. The phrase "of
central importance to most people's daily lives,"60 is consistent with
employing a methodology that objectively assesses the scope of major
life activities as recognized generally through human experience and
values. Occupational therapy as a discipline reflects societal values
and preferences. Objectivity, however, is not to be confused with
rigidity, that is, an objective standard is not so unmalleable as to fail to
accommodate the purpose it is intended to serve. Application of the
objective standard of "seven areas of human occupation" connotes a
somewhat flexible standard over the passage of time to preserve con-
sistency with this profession's mission of treating problems in accord
with current societal values and preferences.

Under the third prong, the degree or severity of impairment
required to qualify as a "substantial limitation ... of such individual"'"
is best measured through a limited-subjective test that examines four

57 See infra text accompanying notes 61-64.
51 But see Bragdon v. Abbott, 524 U.S. 624, 633-38 (1998) (thoroughly examining whether

asymptomatic HIV qualifies as a physical impairment and concluding that it does).
59 45 C.F.R. § 84.30)(2)(i) (1997); see Bragdon, 524 U.S. at 632-33. The HEW regulations,

which appear without change in the current regulations issued by the Department of Health and
Human Services, define "physical or mental impairment" as:

(A) any physiological disorder or condition, cosmetic disfigurement. or anatomical loss
affecting one or more of the following body systems: neurological; musculoskeletal; spe-
cial sense organs; respiratory; including speech organs; cardiovascular; reproductive,
digestive, genito-urinary; hemic and lymphatic; skin; and endocrine; or (B) any mental or
psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning disabilities.

45 C.F.R. § 84.30)(2)(i).
60 See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 202 (2002) (stating that

"household chores, bathing, and brushing one's teeth" are among the "types of manual tasks of
central importance to people's daily lives" and thus should have been considered in determining
whether respondent was substantially limited in performing manual tasks).

61 ADA, 42 U.S.C. § 12102(2)(A).
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factors. Properly analyzed, a court's determination of whether an
activity is a "major life activity" answers "only half of the relevant
question."6 2 Because the definition of "disability" requires that the
major life activity at issue be one "of such individual," the subsequent
part of the inquiry necessarily asks whether the complainant is sub-
stantially limited in her major life activities as a result of a physical or
mental impairment.63 After dispensing with the threshold matter of
whether the complainant's alleged MLA impairment is within the
scope of MLAs as defined under the second prong, the relevant
inquiry to determine whether there is a "substantial limitation" "of
such individual" should address three questions: First, does this indi-
vidual have a "reasonable expectation" of engaging in a particular
major life activity? Second, does this individual perceive the particu-
lar major life activity as "important" in her own life? Third, does this
individual experience a "degree of impairment" that substantially lim-
its meaningful participation in a particular activity?

Support for application of a limited-subjective test is found in the
relevant case law. The Toyota Court reasoned that because "the Act
defines 'disability' 'with respect to an individual,' 42 U.S.C.
§ 12102(2), [the Act] makes clear that Congress intended the exis-
tence of a disability to be determined in such a case-by-case man-
ner."64  "Section 12102(2) states explicitly that the disability
determination must be made 'with respect to an individual.' Were this
not sufficiently clear, the Act goes on to provide that the 'major life
activities' allegedly limited by an impairment must be those 'of such
individual."' 65 Additionally, an "individualized assessment of the
effect of an impairment is particularly necessary when the impairment
is one whose symptoms vary widely from person to person. '66 This
limited-subjective test is designed to examine an individual's impair-
ments on a case-by-case basis as well as to take account of impair-
ments with more varied functional outcomes.

As previously noted, the substantial limitation inquiry is already
confined to the scope of activities that are "of central importance to
most people's daily lives," as defined by the areas of human occupa-

62 Bragdon, 524 U.S. at 658-59 (Rehnquist, C.J., dissenting).
63 See id.

64 Toyota, 534 U.S. at 198.
65 Bragdon, 524 U.S. at 657 (Rehnquist, C.J., dissenting).
66 Toyota, 534 U.S. at 199.
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tion.Y As such, the substantial limitation inquiry is inherently limited
in scope. Each factor is now discussed in turn.

Under the first factor, activities valued by a particular individual,
but which fall outside the scope of areas of human occupation, are
excluded.68 Rather, only those activities in which a particular individ-
ual engages, and which are also of central importance to most people's
daily lives, are worthy of consideration.69 Therefore, the first factor,
called the "MLA limitation," eliminates from further inquiry those
activities claimed by an individual to be "major life activities" to him
personally but which fall outside the scope of MLAs under the second
prong.

Under the second factor of the proposed test, those major life
activities that an individual merely hopes or wishes to engage in are
distinguished from those major life activities that he reasonably
expects to engage in.7" The intent of a "reasonable expectation"
inquiry is to weed out those activities that are limited or precluded by
something other than the qualifying physical or mental impairment.
After all, one can only be limited by the current inability to perform
an activity if that activity was previously within one's capacity and one
had the reasonable potential to perform it. The requirement of a
"reasonable expectation" of participation in any particular major life
activity further constrains the "substantially limited" inquiry.71

Whether an individual possesses a reasonable expectation of per-
forming a particular activity can only be examined on a case-by-case
basis. Occupational therapists use an "occupational profile"72 as a
component of the "patient history" subpart of an initial evaluation to
measure a patient's premorbid pursuits regarding major life activities.
"An occupational profile is defined as information that describes the
client's occupational history and experiences, patterns of daily living,

,,7 See id at 198-200 (clarifying that the avoidance of or inability to perform some activities,
and the reduction in the frequency of performance of other activities may not amount to such
severe restrictions in the activities that are of central importance to most people's daily lives that
theN establish a disability as a matter of law).

" See 42 U.S.C. § 12102(2); OT Practice Framework, supra note 16, at 620, Table 1; supra
text accompanying notes 61-63.

69 See supra text accompanying notes 61-63.
70 See 42 U.S.C. §12102(2); Bragdon, 524 U.S. at 657-59 (Rehnquist, C.J., dissenting); see

also supra text accompanying notes 61-63.
71 See 42 U.S.C. §12102(2).
72 OT Practice Framework, supra note 16, at 616.
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interests, values, and needs."" An occupational profile becomes a
valuable tool during the evaluation and treatment process to establish
an individualized plan of treatment for any client who has a disability,
whether it results from a congenital disease, a traumatic injury, a
chronic condition, or the effects of the aging process. The occupa-
tional profile identifies those occupations that an individual actually
engaged in prior to his physical or mental impairment.7 4

Additionally, another tool called the "Role Checklist" examines a
whole battery of developmental major life roles.75 This evaluation
yields matrix-type data, integrating temporal engagement in activity
paired with the personal significance to the patient's life.76 Regarding
the temporal component, for each major life role the patient is
instructed to reveal whether he has: (a) participated in the life role in
the past; (b) currently participates in the life role; and (c) intends to
participate in the life role in the future.77 Regarding the personal sig-
nificance component, for each major life role the patient is instructed
to reveal whether he values participation as: (a) non-significant or
mildly significant; (b) moderately significant; or (c) highly signifi-
cant.78 The Role Checklist. therefore, further limits the subjective
nature of the "substantial limitation" inquiry.

The first part of the Role Checklist recognizes that some activities
are tied to developmental milestones.7 9 For example, a twelve-year-
old does not "currently participate in the life role" of driving or
attending college, yet her intention to "participate in [these] life
role[s] in the future" may be "reasonable expectations" for her life.
Similarly, a fifty year old man may not "currently participate in the
life role" of volunteering for his church or a civic organization, yet his
intention to "participate in this life role in the future" may be a "rea-
sonable expectation" for him upon retirement. To be sure, early
retirement, even when it is precipitated by the onset of a disability,
can transform an intended future life role into a developmentally

73 Id.
74 See id.
75 F. Oakley, Gary Kielhofner, R. Barris & R.K. Reichler, The Role Checklist, 6 OCCUPA-

-rONAL THERAPY J. REs. 157 (1986); see Jane Musgrave Sepiol & Jeanette Froehlich, Use of the
Role Checklist with the Patient with Multiple Personality Disorder, 44 AM. J. OCCUPATIONAL
THERAPY 1008 (1990).

76 See Oakley et al, supra note 75.
77 See id.
78 See id.
79 See id.
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appropriate current life role. Likewise, early retirement may also
transform a past life role, such as gardening or sewing, into a current
life role when a busy career had merely prevented the individual from
engaging in these past life roles. The second part of the Role Check-
list relates more to the third factor, which examines the "importance"
of various activities in one's life.8" Therefore, the second factor, called
the "reasonable expectation limitation," eliminates from further
inquiry those activities that are either precluded by something other
than the qualifying physical or mental impairment or by a develop-
mental life role that lies wholly in the future or past and cannot be
transformed into a current life role by its very nature.

Under the third factor, the inquiry focuses on what is "important"
to the particular individual versus what is unimportant to him.81 The
quintessential role of a therapist is to tailor the rehabilitation program
of each patient in a case-by-case manner. Occupational therapists
believe that occupations reflect the unique characteristics of the per-
son.8 2 A person is defined, to some extent, by the occupations in
which he or she engages. 83 "People engage in occupations for plea-
sure, for survival, for necessity, and for their personal meaning."'
Occupations involve mental abilities and skills that may or may not
have an observable physical dimension.85 "Occupations always have
some degree of personal meaning, hav[e] contextual, temporal, psy-
chological, social, symbolic, cultural, ethnic, and/or spiritual dimen-
sions. "'  This profession recognizes the fine distinction between
activities in general versus those activities uniquely valued by a partic-
ular person. The following example adroitly clarifies this distinction.
Whereas both terms, occupation and activity, are used by occupational

80 See infra notes 81-89 and accompanying text.
81 Bragdon v. Abbott, 524 U.S. 624, 638 (1998). The plain meaning of the word "major"

denotes comparative importance and suggests that the touchstone for determining an activity's
inclusion under the statutory rubric is its significance. Notably, the Court did not elaborate
whether "comparative importance" relates to the individual or to most people when determining
the significance of an activity. Arguably, the "comparative importance" of a major life activity
to an individual is a separate and distinct inquiry subsequent to determining whether an activity
is of central importance to most people's daily lives as the Toyata Court enunciated.

82 See OT Practice Framework, supra note 16.
83 Jim Hinojosa & Paula Kramer, American Occupational Therapy Association , State-

ment-Fundamental Concepts of Occupational Therapy: Occupation, Purposeful Activity, and
Function, 51 AM. J. OCCUPATIONAL THERAPY 864, 865 (1997).

84 Id.
85 Id. at 864.
86 Id.
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therapists to describe participation in daily life pursuits, occupations
are generally viewed as activities having unique meaning and purpose
in a person's life.87

Occupations are central to a person's identity and competence, and
they influence how one spends time and makes decisions. The term
activity describes a general class of human actions that is goal directed.
A person may participate in activities to achieve a goal, but these
activities do not assume a place of central importance or meaning for
the person. For example, many people participate in the activity of
gardening, but not all of those individuals would describe gardening as
an "occupation" that has central importance and meaning for them.
Those who see gardening as an activity may report that gardening is a
chore or task that must be done as part of home and yard maintenance
but not one that they particularly enjoy doing or from which they
derive significant personal satisfaction or fulfillment. Those who
experience gardening as an occupation would see themselves as "gar-
deners," gaining part of their identity from their participation. They
would achieve a sense of competence by their accomplishments in gar-
dening and would report a sense of satisfaction and fulfillment as a
result of engaging in this occupation. Occupational therapists and
occupational therapy assistants value both occupation and activity and
recognize their importance and influence on health and well-being.
They believe that the two terms are closely related yet recognize that
each term has a distinct meaning and that individuals experience each
differently.88

Certainly whenever an MLA is construed as an "occupation" for
a particular individual, it is "important" to him as recognized by the
very nature of the definition of occupation.8 9 In contrast to whether
an MLA is construed as an "activity" for a particular individual, the
question of whether to categorize it as "important" versus "unimpor-
tant" is more of a common-sense inquiry. For instance, if a patient
does not gain "personal satisfaction or fulfillment" from preparing
meals, then meal preparation may properly be viewed as an "activity"
rather than an "occupation" for this patient. Whether the activity is
"important" or "unimportant" turns on the common-sense inquiry of

97 OT Practice Framework, supra note 16, at 610.
88 id (internal citation omitted).
89 See id.
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whether someone else can perform meal preparation for the patient.
If the patient has a significant other who is willing to prepare her
meals, then this "activity" may be deemed "unimportant." If, how-
ever, the patient lives alone and has no one else to prepare her meals,
then this "activity" must be deemed "important" lest she starve. Eat-
ing is an essential life activity. Activities determined to be essential to
daily life are necessarily important. Of course the degree of sophisti-
cation of meal preparation she must accomplish will be much simpler
than that of a person who perceives meal preparation as an "occupa-
tion" and source of "personal satisfaction or fulfillment." In contrast,
an -activity" not essential to daily life may be deemed unimportant.
For instance, if the same person does not consider herself a "dog-
lover" (i.e. an "occupation"), can no longer care for her pet, and does
not have a significant other to care for her pet, it follows that her
ownership of a dog may be deemed "unimportant." Having a pet is
not essential to her life. Presumably, she can find a happy home for
the pet.

Additionally, both occupational therapists and the Supreme
Court express the deeply held notion that one's life pursuits are bound
up with personhood.9" The concept of personhood epitomizes what is
.. important" to an individual. The theoretical framework and practice
of occupational therapy manifests the notion of individualized, case-
by-case evaluation and treatment plans as being bound up with the
person." Patients are strongly encouraged, when they possess the
capacity, to participate in formulating their rehabilitation goals.92

Even when an obvious impairment exists, the deficit typically
becomes a part of the treatment plan only if the patient perceives
value and expresses a desire to ameliorate the condition.93 The
patient's values, preferences, and life goals serve as the basis to guide
her rehabilitation program. Occupational therapists employ the use
of pure rehabilitative measures, adaptive equipment, auxiliary
devices, compensatory techniques, environmental modifications, and

"" Bd. of Regents of State Coils. v. Roth, 408 U.S. 564, 572 (1972) (citing Meyer v.
Nebraska, 262 U.S. 390, 399 (1923)); see infra text accompanying note 97; OT Practice Frame-
work, supra note 16. 609-33.

91 OT Practice Framework, supra note 16, 609-33.
92 Id. at 615 (client-centered approach).
93 Bragdon v. Abbott, 524 U.S. 624, 661 (1998) (Rehnquist, C.J. dissenting). In a similar

vein, the dissenters in Bragdon conclude that that there is no support in the language, logic, or
our case law for the proposition that a voluntary choice, presumably not to procreate, constitutes
a "limit" on one's own life activities.
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architectural redesign to eliminate barriers that hamper each patient's
independence, dignity, and freedom of movement.94 The underlying
basis of rehabilitation is to provide each patient with "the highest
practicable level of well-being" possible.9 5

Similarly, our liberty interest guaranteed by the Fourteenth
Amendment of the U.S. Constitution manifests the notion of certain
fundamental rights as being bound up with the person.96 Notably, the
Supreme Court, in Board of Regents of State Colleges v. Roth, con-
cluded as follows:

While this Court has not attempted to define with exactness the lib-
erty . . . guaranteed [by the Fourteenth Amendment], the term has
received much consideration and some of the included things have
been definitely stated. Without doubt, it denotes not merely freedom
from bodily restraint but also the right of the individual to contract, to
engage in any of the common occupations of life, to acquire useful
knowledge, to marry, to establish a home and bring up children, to
worship God according to the dictates of his own conscience, and gen-
erally to enjoy those privileges long recognized ... as essential to the
orderly pursuit of happiness by free men.... In a Constitution for a
free people, there can be no doubt that the meaning of "liberty" must
be broad indeed. 97

Both the tenets of occupational therapy and our fundamental lib-
erty interest evince the underlying principles of personhood; that is,
one's ability to write her own life's story. If a person perceives per-
forming a particular activity as "important," then the activity is bound
up with her personhood. Therefore, the third factor, called the "indi-
vidual importance limitation," eliminates from further inquiry those
activities that are either not personally satisfying or fulfilling so long
as a significant other can perform them, and the activities are not
bound up with one's personhood.

Under the fourth factor, the field of occupational therapy estab-
lishes a helpful framework, consistent with the Toyota Court's

94 See OT Practice Framework, supra note 16.
95 See 42 U.S.C. § 1396r (2003) (the standard afforded to elderly patients with disabilities

who receive rehabilitation services in long-term care facilities).
96 U.S. CONST. amend. XIV, § 1.
97 Bd. of Regents of State Coils. v. Roth, 408 U.S. 564, 572 (1972) (citing Meyer v.

Nebraska, 262 U.S. 390, 399 (1923)).
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requirement for case-by-case assessment for determining whether the
"degree of impairment"98 suffered by an individual constitutes a "sub-
stantial limitation" in a particular individual's life.99 Occupational
therapists perform standardized evaluations"° relevant to each
patient's diagnosis and establish an individualized treatment plan to
address the individual's impairments. These standardized evaluations
are designed to objectively measure an individual's functional per-
formance of various major life activities as compared to a similarly-
situated unimpaired person. 10 1 The degree or severity of impairment
for each separate functional activity is frequently expressed using the
following descriptive terms: independent, modified independent
(requiring only additional time, assistive devices, auxiliary aids or
compensatory techniques), minimal impairment, moderate impair-
ment, maximum impairment, and totally dependent."°  This scale,
which functionally measures one's degree of impairment in each and
every relevant major life activity, also aids in the creation of a limited-
subjective standard under the "substantially limited" inquiry. There-
fore, the fourth factor, called the "degree of impairment limitation,"
eliminates from further inquiry those activities that are not so
restricted as to satisfy the term "substantially limited," which has yet
to be defined by the courts. 3

"' See Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 288 (1987). The Court agreed
with the Brief for American Medical Association as Amicus Curiae regarding the "otherwise
qualified for the job" inquiry, and quoted the AMA brief as follows:

[findings of] facts, based on reasonable medical judgments given the state of medical
knowledge. about (a) the nature of the risk (how the disease is transmitted), (b) the dura-
tion of the risk (how long is the carrier infectious), (c) the severity of the risk (what is the
potential harm to third parties) and (d) the probabilities the disease will be transmitted
and will cause varying degrees of harm.
'9 See Bragdon v. Abbott, 524 U.S. 624, 641 (1998) (reasoning that substantial limitations

are "not utter inabilities" or even difficulties that are not "insurmountable," but rather "signifi-
cant limitations" resulting from an impairment).

1(J Many occupational therapy standardized evaluations have been shown to be scientifi-
cally valid and reliable methods of assessing functional performance. Some studies include inter-
rater reliability and statistical demographic norms as well.

101 See OT Practice Framework, supra note 16.
102 See id.
103 See supra text accompanying note 99; see also supra text accompanying notes 61-67.
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IV. STRICT CONSTRUCTION OF "MAJOR LIFE ACTIVITIES"
EMBODIES STRONG PUBLIC HEALTH POLICY TO PROTECT
THE INTERESTS OF THOSE WITH DISABILITIES

The underlying purpose of the Americans with Disabilities Act is
to improve the health status of those with disabilities by preventing
discrimination; whereas, the effect of fulfilling this statute's promise
through strict construction of the term "major life activities" is to sub-
stantially improve the health and well-being of our society. Prevent-
ing discrimination against an individual on the basis of his disability
improves health status through promoting "full and equal enjoyment
of the goods, services, facilities, privileges, advantages, or accommo-
dations of any place of public accommodation. " " The overall impact
of the Court's eventual interpretation of the term "major life activi-
ties" encapsulates potentially far-reaching consequences as a matter
of public health.

Improvement and decline in one's relative health status can be
symbolically represented as a spiral staircase. A step up the staircase
is reflected by an increase in meaningful activity, which in turn facili-
tates another step up the staircase reflecting one's improvement in
health status through engaging in meaningful activity, which in turn
allows one to engage in more meaningful activity thus spiraling
upward even more. Similarly, a step down the staircase is caused by a
disability that inhibits one's engagement in meaningful activity, which
in turn magnifies the impact of the disability reflecting another step
down the staircase, which in turn inhibits one's engagement in even
less meaningful activity reflecting a further decline in health status
thus spiraling downward even more. Health is supported and main-
tained when individuals are able to engage in occupations that foster
participation in home, school, workplace, and community life situa-
tions.105 "Participation in the everyday occupations of life is a vital
part of human development and lived experience. Through participa-
tion, we acquire skills and competencies, connect with others and our
communities, and find purpose and meaning in life."1 6 Occupational
therapy seeks to improve health and well-being through participation

104 ADA § 302, 42 U.S.C. § 12182 (2000).
105 OT Practice Framework, supra note 16, at 611.
106 Mary Law, Participation in the Occupations of Everyday Life, 56 AM. J. OCCUPATIONAL

THERAPY 640 (2002).
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in even the most basic of occupations. 07 In children, for example,
studies have found that participation in extracurricular activities
decreases the incidence of behavioral and emotional difficulties."°

Youth who had participated in organized activities, but stopped, are
three times more likely to have lower self-esteem, have difficulty mak-
ing friends, smoke, and perform poorly in reading and math.109 As for
adults, recreation and leisure participation is significantly related to
the development of social support networks and to quality of life and
well-being.110 Likewise, older adults who volunteer live longer than
those who never perform community service.' Also, older adults
who participate in exercise programs maintain their ability to partici-
pate in charity work, home improvement and repairs, and attendance
at movies.' 12 Conversely, lack of participation, sometimes considered
occupational deprivation, can lead to poor health and well-being." 3

"Occupational deprivation is, in essence, a state in which a person or
group of people are unable to do what is necessary and meaningful in
their lives due to external restrictions. It is the state in which the
opportunity to perform those occupations that have social, cultural
and personal relevance is rendered difficult if not impossible."' 14 For
example, there is a direct relationship between children's high rates of
smoking, drinking, marijuana use, and fighting, and not eating dinner
with a parent five or more times a week." 5 As such, lack of participa-
tion in meaningful occupations may lead to a decline in health status;
that is, spiraling down the staircase.

Therefore, strict construction of the term "major life activities"
operates to preserve the delicate interrelationship that exists between
seemingly simple, even mundane, activities and more complex activi-
ties. Failure to recognize the importance of how erosion of one's abil-
ity to perform the most mundane of activities adversely impacts one's
eventual ability to perform more complex activities amounts to a deep
misunderstanding of the continuum of health. While establishing a

107 Id.
1o8 Id. at 641.
109 Id,
110 Id.
III Id.
112 Id. (citing U.S. NAT'L ENDOWMENT FOR THE ARTS, SURVEY OF PUBLIC PARTICIPATION

IN THE ARTS (1997)).
113 Id. at 642.
114 Id.
115 Id. at 643.
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broad view of major life activities resonates with public health policy,
the judiciary retains a sufficient check regarding the provision of any
remedy under the ADA through application of the limited-subjective
standard under the "substantially limited" inquiry "of such individ-
ual." In summary, the proper balance is struck where a court declares
strong public health policy in favor of those with disabilities, yet pre-
serves the authority to determine the degree to which an individual's
interests are protected under the ADA on a case-by-case basis over
time.

V. CONCLUDING REMARKS

The courts are justified in relying upon occupational therapy
through principles of incorporation to interpret the term "major life
activities" under the Americans with Disabilities Act. Proclamation
of a disabled person's federal protection of those defined interests "of
central importance to most people's daily lives" restores equal oppor-
tunity for each person to write his own life's story. Discrimination has
worn many faces throughout our American history. Depriving people
of the opportunity to engage in major life activities through failure to
so much as interpret the term, need no longer serve as a means of
discrimination. A delicate balance is struck by creating an objective
standard to protect these interests generally, while at the same time
retaining a limited-subjective standard to protect these interests on a
case-by-case basis. People with disabilities need no longer be
deprived the opportunity to positively influence the state of their own
health. Prejudice is an unjustifiable barrier to improving the public
health of a nation.


