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POLONIUS: My lord, I will use them according to their desert.
HAMLET: God's bodykins, man, much better. Use every man after
his desert, and who should scape whipping? Use them after your own
honour and dignity-the less they deserve, the more merit is in your
bounty .... 1

I. INTRODUCTION

John and Frank were each four years old, and each lived in the
same pre-World War II building. Each child ingested the lead paint
that covered the building's walls. By the time they were diagnosed
with lead poisoning, each child had suffered irreversible brain and
neurological damage that reduced his IQ approximately ten points.2
Their families sued on their behalf, seeking damages for the children's
injuries, including compensation for the additional care each child
would require, likely for the remainder of his life, and for lost future
income.

Each family brought an economist to trial, who testified regard-
ing the amount of economic harm suffered by each child. These

* J.D. Candidate 2004, George Mason University School of Law; M.F.A. 1997, Goddard
College; B.A. 1990, University of Virginia. The author would like to thank Amanda von
Argyriadis and Lieutenant Brian Edward Hiner, USN for their research assistance and wise
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I William Shakespeare, The Tragedy of Hamlet, Prince of Denmark act 2, sc. 2, at 507-511,
in THE NORTON SHAKESPEARE: BASED ON THE OXFORD EDITION (Stephen Greenblatt et al.
eds., W.W. Norton 1997).

2 For a thorough discussion of the effects of lead on the neurological and brain functioning
of children, see Jennifer Wriggins, Genetics, IQ, Determinism, and Torts: The Example of Discov-
ery in Lead Exposure Litigation, 77 B.U. L. REV. 1025 (1997). Wriggins points out that epidemi-
ological studies have indicated with great authority that lead toxicity affects almost every organ
system, including the central and peripheral nervous systems, kidneys, and blood. Id. at 1031-32
and accompanying notes.
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experts used widely accepted methods, based on standard data pub-
lished by the U.S. government and other reputable sources.' They
even based their opinions in part on statutorily accepted tables.4 And
based on these calculations,5 the jury awarded John significantly more
money than it awarded Frank. The reason? John was white and
Frank was black.6

Every day, in courts across the United States, cases are tried in
which children have been injured or killed long before they have
established a history of earning. In these cases, courts, experts, and
the parties themselves wrestle with the very difficult calculation of the
children's lost future income.7 In many cases, judges allow experts to
use race in their calculations, and while these decisions are sometimes
reversed,8 more often they go unchallenged. In fact, one court has
forced experts to use race in their calculations.9 This result not only
raises our modern hackles and offends our sense of fairness, but it also
raises the specter of unconstitutionality. 10

The common-sense rationale for excluding race from damage
award calculations was aptly stated recently by the Supreme Court of
Mississippi in Greyhound Lines, Inc. v. Sutton: "We must not assume
that individuals forever remain shackled by the bounds of community
or class. The law loves certainty and economy of effort, but the law
also respects individual aptitudes and differences.""1 The Sutton court

3 See, e.g., BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULLETIN NO. 2254,
WORKLIFE ESTIMATES: EFFECTS OF RACE AND EDUCATION (February 1986).

4 For example, the Code of Virginia sets out a table of life expectancies that "shall be
received in all courts and by all persons having power to determine litigation as evidence ..
VA. CODE ANN. § 8.01-419 (Michie 2003).

5 Juries rely heavily on expert testimony, especially in fields commonly considered arcane
or inaccessible to a layperson. Juries in cases involving lost income are especially susceptible to
the expert's conclusions. See infra Part III.

6 While the facts in this scenario have been created to illustrate the apparent inequity of
awarding a white child higher damages than a black child, the inequity it demonstrates is played
out every day in American courts. However, there seems to be no case on record where two
plaintiffs in the same suit received disparate race-based damage awards. For one of the few
published discussions of statistical patterns in damage awards, see AUDREY CHIN & MARK A.
PETERSON, INSTITUTE FOR CIVIL JUSTICE, DEEP POCKETS, EMPTY POCKETS: WHO WINS IN

COOK COUNTY JURY TRIALS 40 (1985). See also Chamallas, infra note 17.
7 Cour'ts usc -t.c "I.. future ernino" ,nrt "Inst fiatre income" interchangeably; this

article makes the same liberal use of the terms.
8 See, e.g., Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269 (Miss. 2000).
9 O'Connor v. United States, 269 F.2d 578 (2d Cir. 1959).
10 See infra Part IV (discussing the constitutionality of basing a damage award on race).
11 Sutton, 765 So. 2d at 1277.
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rejected the lower court's use of a community average to compute the
lost future income of a young decedent who had no earning history,
holding that the victim's future should not be limited by his local com-
munity, and that a national average was the proper measure of the
child's likely earning capacity.' 2 Although the court did not explicitly
address race, it implied that it would have rejected as being too
restrictive a national average narrowed to the national average for
black males. 3 Experts are often asked to predict how much a child is
likely to earn in the child's lifetime, but they offend our most widely
accepted common-sense notions of human potential when they claim
that a black child is less likely to earn as much as a similarly-situated
white child.

This article seeks to look beyond our common-sense approach to
the problem of race-based damage awards. Instead of asking whether
courts should allow experts to use race in their calculations, this article
asks whether American courts are obligated by the United States
Constitution to reject race as a factor in such calculations. It seems
clear that judges may keep race out of damage calculations as a matter
of discretion,' 4 or may even choose not to use experts at all. 5 But are
these judges required under the United States Constitution to exclude
experts from using race to calculate damages? While the moral ques-
tion may be straightforward to answer, the constitutional question is
not.

This article examines the problematic consequences of using race
as a basis for awarding damages to lead-poisoned children, and con-

12 Id.
13 Id. at 1276-77. The Sutton court rejected calculations based on the average earnings in

the community and on the earnings of the child's parents, favoring instead a national average
that took into account our "more mobile" modern society and the "educational and job-training
opportunities available for children as a whole today." The court bridled at the notion of placing
any restrictions on the child's earning potential-certainly race would seem to create such a
restriction.

14 See, e.g., Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269 (Miss. 2000); Wheeler Tarpeh-
Doe v. United States, 771 F. Supp. 427, 455-56 (D.D.C. 1991) ("[I]t would be inappropriate to
incorporate current discrimination resulting in wage differences between the sexes or races or
the potential for any future such discrimination into a calculation for damages resulting from lost
wages."), rev'd on other grounds, 28 F.3d 120 (D.C. Cir. 1994); Reilly v. United States, 863 F.2d
149, 167 (1st Cir. 1988) (relying not on experts, but upon a "technical advisor," and projecting
decedent's work life to be 48 years instead of the 28 years predicted using gender-based calcula-
tion). These seem to be the only three recent opinions in which, absent a controlling statute,
courts reject the use of race- or gender-based damage awards.

15 See Reilly, 863 F.2d at 167 (providing uncontroverted expert testimony does not require
the judge to accept it).
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cludes that the courts' acceptance of expert witnesses who base dam-
age calculations on the children's race is constitutional. Part II
examines how race is used in lead-poisoning cases, and explains why
these cases offer an ideal backdrop against which to analyze the con-
stitutional appropriateness of using race to calculate damages. Part
III discusses the Supreme Court's standards for expert testimony as
set out in Frye and Daubert,16 and suggests that the use of race to
calculate damage awards is consistent with-indeed required by-the
Court's holdings. Part IV applies the Supreme Court's "state action"
doctrine to the trial courts' admission into evidence of race-based cal-
culations, and concludes that the use of race in calculating damage
awards is constitutional. Part V discusses the options open to a liti-
gant who desires to exclude race from damage award calculations, and
suggests alternative means of achieving this goal that avoid the
problems inherent in a constitutional argument.

II. FOREGROUND: THE USE OF RACE IN LEAD POISONING CASES

Lead poisoning cases offer an ideal occasion to discuss the use of
race in the calculation of damage awards. First, the victims of lead
poisoning are almost exclusively children, who have no history of
income. And since lost future income is a primary component of dam-
ages in these cases, experts must rely heavily on indicia such as life
expectancy, expected income, even likely education levels. Some writ-
ers have referred to this process of guessing the likely income of a
child as awarding the child for her "potential," or worth. 7 And given
the severely limited information the expert is likely to have concern-
ing a young child, the temptation to use race to calculate such dam-
ages is especially strong.'8 In fact, some writers of manuals aimed at
helping experts calculate lost future earnings recommend explicitly

16 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923); Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993).

17 See, e.g., Martha Chamallas, Questioning the Use of Race-Specific and Gender-Specific
Economic Data in Tort Litigation: A Constitutional Argument, 63 FORDHAM L. REV. 73, 77
(1994) (-" -c racc-specffic and gender-specific data are used, it signals that white men are
worth more, and reinforces beliefs that they will achieve more than white women or minority
men and women.").

18 "[E]xperts tend most often to resort to gender-based and race-based statistics when the
injured party has only a limited or nonexistent work history. Most of the cases involve injury or
death of children." Id. at 82.
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that experts use race. 9 The result is that in many lead poisoning cases
across the country each year, courts turn to race as a means of deter-
mining damage awards; in effect, they award damages to children
based on the child's potential, and that potential is often deemed
lower when the child is not white. The need for a constitutional dis-
cussion in the face of such seemingly flagrant discrimination is
obvious.

Second, lead poisoning cases are often simpler, stripped down
versions of negligence cases, are fraught with fewer uncertainties, and
therefore give way to a potentially more certain constitutional analy-
sis. Injuries in these cases are somewhat uniform, because the harmful
agent is almost exclusively lead-based paint applied before 1978, when
it was banned.2" Damage award calculations in these cases often need
not take into consideration the negligence of the defendant, who is
generally the property owner.2' In most wrongful death cases, for

19 See, e.g., PAUL M. DEUTSCH & FREDERICK A. RAFFA, 9 DAMAGES IN TORT ACTIONS

§ 110.11(2) (MB 1994). The authors of this practitioner's guide suggest that in cases where a
child is injured, race and gender serve as essential aides in determining the child's potential
yearly base salary. They set out two calculation methods. One method estimates the likely edu-
cational level the child will attain based on the child's parents' educational attainment, and then
uses published statistical tables to determine the projected income based on that educational
level. The second method dispenses with the parents altogether, and instead uses statistical
tables to determine the projected educational level based on race. This second method places a
very heavy weight on the child's race, and, more apparently than the first method, ignores any
progress the child's parents have made, thereby threatening to reinforce the past impacts of
racism perhaps more strongly than the first method. See also 2 ALBERT P. ZABIN, MASSACHU-
SETTs EXPERT WITNESSES § 16.7.3(a) (Mass. C.L.E. 2002). "Typically, a lawyer must supply to
the economist the injured person's age, gender, race, education level, wage history, and occupa-
tion." Id. But "[i]f the injured person is a student or minor with little or no work history, the
economist will also need to know the education levels and occupations of his or her parents,
because statistically the educational level of a child's parents is a reasonably good predictor of
the educational and occupational level that the child will reach." Id.

20 Lead based paint was prohibited from all government-owned or -subsidized housing in
1971, 42 U.S.C. §§ 4801-46 (1971), and from all residential housing in 1978, 42 Fed. Reg. 44,199
(Sept. 1, 1977), but it remains on the walls of so many houses that lead poisoning is considered
"one of the top environmental health hazards facing children under age six." Kara Kurtzman
Daghlian, Lead-Based Paint: The Crisis Still Facing Our Nation's Poor and Minority Children, 9
DICK. J. ENVTL. L. & POL'Y 535 (2001). For a discussion of the history of legislative efforts to
prevent lead poisoning in children, see Verne A. Pedro, Note, Still Hazy After All These Years:
New York City's Local Law 38 and the Legislative Debate over Landlord Liability in Lead Paint
Poisoning Cases, 24 SETON HALL LEGIS. J. 541, 554 (2000) (noting that, despite the widespread
understanding of the detrimental effects of lead paint on children, lead paint was not banned in
America until 1978).

21 See Sean F. Mooney, Insurance Information Institute, Lead Liability (1995), reprinted in
4 Mealey's Litig. Report, Lead 15, at C2 (May 3,1995) (noting that the typical lawsuit is brought
against the landlord of the residence of the lead-exposed child).
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instance, even when the victims are children, courts and juries must
consider a wide spectrum of circumstances that generally do not pre-
sent themselves in lead poisoning cases, such as the particular circum-
stances of the injury, the possible contributory negligence of the
plaintiff, the nature and extent of the defendant's negligence,22 and so
on. These considerations are sometimes present in lead poisoning
cases, but more often they are not central. Lead poisoning cases focus
more narrowly on the extent of the plaintiff's injuries and the attend-
ant calculation of damages. Often the issue of negligence is not prob-
lematic, and the trial moves forward on damages only.23

Third, lead poisoning cases represent a daunting, pervasive public
health problem.24 In 1991, the Secretary of the United States Depart-
ment of Health and Human Services called lead poisoning "the No. 1
environmental threat to the health of children in the United States. 25

Over one million children currently have dangerous levels of lead in
their blood, in part because diagnosis and treatment are difficult, and
in part because of what environmentalists describe as "environmental
racism. Recent estimates place the number of houses that contain
lead paint at well over 50 million.27 Toxic levels of lead can cause
death, but even low levels of lead exposure can impair cognition and
retard intellectual growth, and these effects are often irreversible.28

Fourth, compounding the serious health problem presented by
residential lead paint is the fact that minorities are impacted in dispro-

22 See, e.g., Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269, 1272-75 (Miss. 2000). Nota-
bly, the Sutton court used more of its opinion to discuss Greyhound's negligence than it used to
discuss the difficult problem of "damage awards of the children." Id.

23 See, e.g., Hiraldo v. Khan, 699 N.Y.S.2d 456 (N.Y. App. Div. 1999) (finding the jury
award "deviate[d] materially from what would be reasonable compensation," the court reversed
and granted a new trial on the issue of damages only).

24 See 42 U.S.C.A. § 4851(1) (1995) (stating that low-level lead poisoning is widespread
among American children under the age of six, with minority and low-income communities dis-
proportionately affected).

25 Louis Sullivan, Speech at First Annual Conference on Childhood Lead Poisoning (Oct. 7,
1991), in Karen Reiley, U.S. Lowers Yardstick for Lead Poisoning, WASH. TIMES, Oct. 8, 1991, at
A4.

26 The pnlemical term "environmental racism" is used to denote the fact that minorities live
in less desirable locations, and suffer from the adverse effects of environmental pollution, in
disproportionate numbers than do whites. See Cole, infra note 29 and accompanying text.

27 See Pedro, supra note 20 (citing HUD Lead-Based Paint Poisoning Prevention in Cer-
tain Residential Structures, 24 C.F.R. § 35, preamble (1996)).

28 See Wriggins, supra note 2, at 1031-33.
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portionate numbers.2 9 In other words, non-white children are much
more likely than white children to live in houses that have lead paint,
and accordingly, are much more likely to contract lead poisoning.
This widespread social and economic disparity is perpetuated, perhaps
widened, when these same children, who live among lead paint
hazards largely as a result of the latent racism in American culture,
are then denied full compensation when these hazards injure them.
This predicament smacks of systematic discrimination: as a culture, we
first subject non-white children to far greater hazards than white chil-
dren face, then when these hazards take their toll, we refuse to com-
pensate the white- and non-white children equally.

Thus, notwithstanding the utility of the cases for discussion, the
cases should give us pause. Regardless of how we characterize the
societal problems exposed in lead poisoning cases, these are undenia-
bly very serious problems. The disparate treatment of white and non-
white plaintiffs arguably indicates a deep, abiding racism that per-
vades even our judiciary." Further, the very notion that intelligence

29 See Luke W. Cole, Environmental Justice and the Three Great Myths of White Ameri-
cana, 3 HASTINGS W.-N.w. J. ENVTL. L. & POL'Y 449, 449 (1996). Cole makes a compelling
argument that many environmental policies in the United States, as embodied in statutes, are
primarily procedural and do not significantly affect the disproportionate impact that industrial
development has had on various racial and social groups. Id. at 455. Arguably, lead poisoning
offers convincing support for Cole's argument. Children of color are diagnosed with elevated
blood lead levels at over four times the rate of white children. Lead poisoning affects predomi-
nately poor, uneducated families, a population comprised largely of non-whites. See Michael D.
Mattheisen, Applying The Disparate Impact Rule of Law to Environmental Permitting Under
Title VI of the Civil Rights Act of 1964, 24 WM. & MARY ENVTL. L. & POL'Y REV. 1, 2-3 (2000)
("The EPA's new environmental civil rights policy ... relies on the premise that minority and
low-income populations or communities are disproportionately exposed to pollution and envi-
ronmental risk."). However, the very real problems surrounding environmental racism go
beyond the scope of this article. We are concerned here not with broad policies designed to
achieve environmental parity among large social, economic or racial groups, but instead with the
choice of an individual judge to allow an expert to rely on race in calculating lost future income
as a component of a damage award. This article will conclude that despite the disproportionate
environmental burden placed on particular groups - indeed because of this burden - it is imper-
ative that courts not overstep the limits of their authority and the authority of the Constitution
by decrying the use of race as unconstitutional. See infra Part IV.

30 See Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146 U. PA.
L. REV. 463 (1998). Chamallas argues that civil courts echo and reinforce the deep, abiding
biases of our culture against women and non-whites, despite the disappearance of race and gen-
der from the "face" of tort law.

Gender and race have disappeared from the face of tort law. The old doctrines that explic-
itly limited recovery exclusively to one gender have been either abolished or extended on a
gender-neutral basis. Women as well as men may now recover for such claims as loss of spousal
consortium and loss of a child's services. The disabilities that prevented slaves, free persons of
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and other personal traits are somehow hard-wired into individuals to
form a predictable blueprint for the individual's future offends our
conception of free will. Such a notion has been termed "genetic deter-
minism,"31 and casts a particularly foreboding shadow when applied to
race,32 especially when used to reinforce latent racism embedded in
our social institutions. Yet experts in lead poisoning cases rely freely,
and often heavily, on race as one predictor of future achievement and
income, even though statistics regarding race represent past racial dis-
crimination more readily than they represent the potential of non-
white children.

For these reasons, this article focuses on lead poisoning cases,
even though the same discussion will apply to most wrongful death or
personal injury cases in which young plaintiffs seek damages for lost
future earnings.

III. THE ROLE OF THE EXPERT

Arguably, lost future earnings are simply impossible to calculate,
and at best, highly speculative.33 Courts almost always have discretion
simply to refuse to award such damages,34 and state legislatures have

color, and married women from filing suit on their own behalf and giving testimony in court have
been lifted by legislation guaranteeing access to the courts. Juries are now integrated, and even
peremptory challenges may no longer be exercised on the basis of race or gender.

But as in so many other areas of the law, formal equality on the face of the law of torts bears
little connection to gender and race equity as measured by real-world standards. Most empirical
studies indicate that women of all races and minority men continue to receive significantly lower
damage awards than white men in personal injury and wrongful death suits. Some of these data
have been generated by the movement to study gender and race bias in the courts, with the
predominant focus being on disparities between men and women. These data confirm that in the
realm of torts a higher value is placed upon the lives of white men and that injuries suffered by
this group are worth more than injuries suffered by other less privileged groups in society. Id. at
463-65 (citations omitted).

31 See Rochelle Cooper Dreyfuss & Dorothy Nelkin, The Jurisprudence of Genetics, 45
VAND. L. REV. 313, 320 (1992). The authors note that some commentators "discuss genetics as
the basis for future health, capabilities, and career choices." and that some even feel that genetic
traits might predict future behavior. Id. at 320-21.

32 See Amy H. Kastely, Out of the Whiteness: On Raced Codes and White Race Conscious-
ness in Some Tort, Criminal, and Contract Law, 63 U. CIN. L. REV. 269, 282-86, 289-93 (1994)
(discussing the impact of racial assumptions in the application of tort doctrines).

33 See Bulala v. Boyd, 389 S.E.2d 670, 677(va. 1990) ("Esinates of daagcs based entire!y
upon statistics and assumptions are too remote and speculative ... to form a reliable basis for a
calculation of lost future income or loss of earning capacity.").

34 See, e.g., Valencia ex rel. Franco v. Lee, 123 F. Supp. 2d 666, 693 (E.D.N.Y. 2000)
(rejecting lost future earnings as a measure of damages, and positing that "[c]ommon sense indi-
cates that too many other variables would have an effect on what [the victim] will earn" for the
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the power to exclude these damages from all tort suits as a matter of
public policy. Similarly, some states have not adopted the Federal
Rules of Evidence and their courts do not follow the United States
Supreme Court's most significant recent holdings on the admissibility
of expert testimony.35

Courts rely heavily on the knowledge that experts bring to the
court, as they must.36  Experts often bring a tremendous range of
learning and understanding to bear on the resolution of disputes,
many of which involve subjects the courts are simply not equipped to
handle. Trial judges are forced "to make swift battlefield decisions on
tangled evidentiary matters,3 7 every day, and without the help of
experts, judges-and, more importantly, juries-would flounder without
guidance. Yet courts cannot take full advantage of experts unless the
experts are allowed to engage the full scope of their expertise; it runs
contrary to the expert's very purpose to hobble her with limita-
tions-however well-intentioned-imposed by advocates for social pol-
icy.38 In lead poisoning cases, for example, economists bring to the
court an understanding of statistical probabilities barely comprehensi-
ble to many lay jurors, and often just as baffling to many trial judges.
However speculative lost future earnings are, experts offer a court its
only hope of making a reasonable stab at a right answer. Once a court
takes on the task of awarding lost future earnings, and the court's

court to determine with any certainty an amount to award for lost future earnings in the case
before it); Davis v. City of New York, 264 A.D.2d 379 (N.Y. App. Div. 1999) (rejecting similar
damages claim in lead poisoning case). At least one court has bridled at the very notion of
calculating future earnings: "In further support of this decision [not to award lost future earn-
ings], the Court notes that the future earnings of a seven year old child would be impossible to
calculate." Estate of Fajardo v. Maersk Line Agency, Inc., 1988 WL 168532 at *3 (D. Md.).

35 Virginia, for example, uses a test for qualifying expert witnesses similar to the test used
in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), a case decided more than 50 years before
FED. R. EvID. 702, the Rule governing the admission of expert testimony in federal courts, was
adopted. For a discussion of Frye, see Part III.A infra. The Virginia statute requires only that
"[t]he facts, circumstances or data relied upon by [an expert] witness in forming an opinion or
drawing inferences" be "of a type normally relied upon by others in the particular field of exper-
tise." VA. CODE ANN. § 8.01-401.1. The wording of this Virginia Code section echoes the lan-
guage of Frye. This relaxed standard clearly allows economists, otherwise qualified as experts, to
use race to calculate lost future income.

36 "No one will deny that the law should in some way effectively use expert knowledge
wherever it will aid in settling disputes. The only question is as to how it can do so best."
Learned Hand, Historical and Practical Considerations Regarding Expert Testimony, 15 HARV.
L. REV. 40, 40 (1902).

37 United States v. Sepulveda, 15 F.3d 1161, 1184 (1st Cir. 1993).
38 "Reliance on race-based and gender-based economic data to determine lost earning

capacity is bad social policy." Chamallas, supra note 17, at 75.

20041
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experts decide in their professional judgment to use race as the best
means of estimating this amount, then it defeats the experts' purpose
to force them to take race out of their calculations.39

Yet we should be wary of the powerful role that experts play in
American courts. Juries rely heavily on experts' opinions, and this
reliance gives experts tremendous power in a courtroom. Experts are
not like other witnesses: they bring to the courtroom environment a
sense of authority and learning that threatens to overwhelm jurors to
the extent that the jurors simply take for granted that the experts are
right.40 Experts often wield arcane knowledge of obscure topics that
typical American jurors simply do not understand.41 And when that
power is granted by a judge,42 it seems at least plausible to argue that
the Constitution is invoked.43 Here we seem to have exactly the kind
of state power-namely the power to discriminate on the basis of
race-against which the Fourteenth Amendment's Equal Protection
Clause" protects citizens, including plaintiffs in lead poisoning cases.

Consider the typical lead poisoning case. A young child is
injured, and as part of the damage award, the judge instructs the

39 "As long as our system stays wedded to the single lump sum recovery, our courts simply
have to speculate about the uncertainties of the future. With anything as sure as 'death and
taxes' the courts are avoiding their responsibilities when they decline to make the best guess they
can, once all the reasonably available evidence is brought before them." Burlington Northern,
Inc. v. Boxberger, 529 F.2d 284 (9th Cir. 1975) (citing F. HARPER & F. JAMES, LAW OF TORTS

§ 25.12 (1956)).
40 See, e.g., Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United

States, a Half-Century Later, 80 COLUM. L. REV. 1197, 1237 (1980) ("The major danger of scien-
tific evidence is its potential to mislead the jury; an aura of scientific infallibility may shroud the
evidence and thus lead the jury to accept it without critical scrutiny.") (internal citations omit-
ted); United States v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973) (noting that "[s]cientific or
expert testimony" has such an "aura of special reliability and trustworthiness" that it might very
well "create a substantial danger of undue prejudice or of confusing the issues or of misleading
the jury"); but cf Larry Heuer & Steven Penrod, Trial Complexity: A Field Investigation of Its
Meaning and Effects, 18 LAW & HUM. BEHAV. 29, 49 (1994) (concluding that "our data do not
support the proposition that judges and juries decide cases differently [or that trial] complexity
influences the rationality of jury decision making").

41 See, e.g., Laurence H. Tribe, Trial By Mathematics: Precision and Ritual In the Legal
Process, 84 HARV. L. REV. 1329, 1334 (1971) ("[T]he very mystery that surrounds mathematical
arguments-the relative obscurity that makes them at once impenetrable by the layman and
impressive to him-creates a continuing risk that he will give such arguments a credence they
may not dcscrvc and a weight th-,, cannnt lnogicily claim.").

42 The expert's power, I argue in Part IV, infra, is not granted by the judge at all, but is an
integral part of our adversarial judicial system.

43 This is exactly what Chamallas argues. See Chamallas, supra note 17, at 105-06.
44 U.S. CONST. amend. XIV, § 1 ("No state shall ... deny to any person within its jurisdic-

tion the equal protection of the laws.").
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jurors that they may consider lost future income of the child. This
prospect by itself is likely to be daunting to a lay juror, especially one
not accustomed to conceptualizing the kind of statistical abstractions
necessary to arrive at meaningful figures of the lost income. After all,
what exactly does it mean to say that a child has lost income, when the
child has never earned a penny? In this confusing environment, the
expert takes the stand and testifies. She likely has an advanced
degree, may have written articles in respected journals,45 and uses ter-
minology largely unknown to most people in the courtroom. She
seems to know what the jurors do not. If this expert provides the jury
with a calculation of damages, the jurors are unlikely to question it.
Indeed, how could they?46

But this picture of the powerful expert is deceiving. In point of
fact, jurors do question experts' numbers. They listen to conflicting
expert testimony, even when it concerns scientific evidence, 47 and then
decide how much weight to give each side. In Sutton, for example, in
which the Mississippi Supreme Court held that a national average was
the proper benchmark from which to calculate a child's lost future
income, the court noted that this average was "a rebuttable
presumption":

Either party may rebut the presumption by presenting relevant credi-
ble evidence to the finder of fact. Such evidence might include, but is
certainly not limited to, testimony regarding the child's age, life expec-
tancy, precocity, mental and physical health, intellectual development,
and relevant family circumstances. This evidence will allow the liti-

45 See, e.g., In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1245 (E.D.N.Y.
1985), aff'd, 818 F.2d 187 (2d Cir. 1987) ("The jury [should] not be permitted to be misled by the
glitter of an expert's accomplishments outside the courtroom.").

46 As long ago as 1901, Judge Learned Hand questioned the ability of lay fact finders to
fully comprehend complex expert evidence. See Learned Hand, Historical & Practical Consider-
ations Regarding Expert Testimony, 15 HARV. L. REV. 40, 54 (1901). ("The whole object of the
expert is to tell the jury, not facts, as we have seen, but general truths derived from his special-
ized experience. But how can the jury judge between two statements each founded upon an
experience confessedly foreign in kind to their own? It is just because they are incompetent for
such a task that the expert is necessary at all.").

47 See Robert Dreyfuss, Is Science a Special Case? The Admissibility of Scientific Evidence
After Daubert v. Merrell Dow, 73 TEX. L. REV. 1779, 1798 (1995) (maintaining that modern
juries are sophisticated enough not to be overwhelmed by scientific evidence); Joseph Sanders,
From Science to Evidence: The Testimony on Causation in the Bendectin Cases, 46 STAN. L. REV.
1, 3 (1993) (concluding that faulty presentation, and not inherent difficulty of subject matter, is
largely responsible for jury difficulties with scientific evidence).
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gants to tailor their proof to the aptitudes and talents of the individ-
ual's life being measured.4 8

The Sutton court did not address whether a child's race might be
admissible as "relevant credible evidence," or whether the child's "rel-
evant family circumstances" included his parents' education and
income levels, the two factors arguably influenced most by past racial
discrimination. But the Sutton court nonetheless clearly set aside the
possibility that the trial court has the option to allow such evidence to
be introduced by a defense expert. It is a principle central to our
adversarial judiciary system that, however persuasive an expert is, the
opposing party will have the opportunity to cross-examine the expert,
and bring its own expert to rebut the expert's findings. The disagree-
ment among experts does not in itself present a problem for the court.
The potential hazards of expert testimony are well known, and it is
well recognized that its primary purpose is to assist the jury in reach-
ing the jury's own conclusion.4 9

As we will see below in the discussion of the Supreme Court's
holdings on expert testimony, and later in Part IV in the discussion of
state action in the context of peremptory juror strikes, the limitations
the Court has placed on expert testimony, and on the judge in the case
of peremptory strikes, effectively checks the expert's power in the
courtroom and mitigates the potential constitutional hazards inherent
in the judge's decisions.

A. Frye, Daubert, and Kumho Tire

In Daubert v. Merrell Dow Pharmaceuticals, Inc.,"° the United
States Supreme Court ruled that the "general acceptance" standard
for scientific expert evidence, originally set forth in Frye v. United
States, 1 had not survived the adoption of the Federal Rules of Evi-

48 Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269, 1277 (Miss. 2000).
49 See, e.g., In re S.D. Microsoft Antitrust Litig., 657 N.W.2d 668, 679 (S.D. 2003) ("[T]he

purpose of expert testimony is to assist the jury as the trier of fact and not to supplant it"; "[tlhe
credibility of witnesses and the evidentiary value of their testimony falls solely within the prov-
ince of the jury."); Tabatchnik v. G.D. Searle & Co., 67 F.R.D. 49, 55 (D.N.J. 1975) ("The sole
just.. .. tio and pur-ose of expert tetimonv is to assist the trier of fact to find a solid path
through an unfamiliar and esoteric field."); Teslow v. Minneapolis-Honeywell Regulator Co., 141
N.W.2d 507, 509 (Minn. 1966) (explaining that the purpose of expert testimony is to assist the
jury, not to take over its fact-finding function).

50 509 U.S. 579 (1993).
51 293 F. 1013 (D.C. Cir. 1923).
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dence. Instead, the Court held that trial judges must use a more "flexi-
ble" test, consistent with the "liberal thrust" of the Rules. 2 Under
Frye, scientific expert evidence was not admissible unless it had been
generally accepted in the particular scientific community to which it
belonged. 3 The Daubert Court, in a majority opinion by Justice
Blackmun, finally resolved the long-standing differences among the
federal circuit courts as to how to apply Frye.4 To reach its result, the
Court first held unanimously that the Federal Rules of Evi-
dence-specifically Rule 702-had superseded Frye's "general accept-
ance" test.55 After reviewing Rule 702, the Court reasoned that
"[n]othing in the text of this Rule establishes 'general acceptance' as
an absolute prerequisite to admissibility. "56

Rule 702 provides that "[i]f scientific, technical, or other special-
ized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue," an expert "may testify thereto."57 The
Court in Daubert interpreted this rule as imposing two distinct
requirements for the admissibility of scientific expert evidence: (1) the
evidence must be reliable, that is, the underlying methodology from
which the expert derives the evidence must be based on "scientific
knowledge"; and (2) the evidence must be relevant, that is, it must
assist the trier of fact either in understanding other evidence or in
determining a fact in issue, and can be applied to the facts in issue.5
This relevancy requirement was a restatement of the relevancy
requirement already existing under the Federal Rules.59

The Daubert Court, in following the "liberal thrust" of the Fed-
eral Rules, effectively put more control of the process of selecting and
qualifying expert witnesses squarely in the hands of the trial judge.
This change highlighted the trial judge's "gatekeeper" function under
Rule 1046" whereby the judge must determine, usually before the trial

52 Daubert, 509 U.S. at 588-89.
53 Frye, 293 F. at 1014.
54 Daubert, 509 U.S. at 584.
55 Id. at 588-589.
56 Id. at 589.
57 FED. R. EvID. 702.
58 Daubert, 509 U.S. at 592-93.
59 "Relevant evidence" is defined as that which has "any tendency to make the existence of

any fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence." FED. R. EVID. 401.

60 FED. R. EvID. 104(a) provides:
Preliminary questions concerning the qualification of a person to be a witness, the exis-
tence of a privilege, or the admissibility of evidence shall be determined by the court,
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.even begins, whether an expert's methodology is reliable, and whether
her testimony is relevant. And "whether Daubert's specific factors6

are, or are not, reasonable measures of reliability in a particular case
is a matter that the law grants the trial judge broad latitude to
determine.62

In Kumho Tire,63 the Court applied the Daubert standards to non-
scientific evidence, and in 2000, the Federal Rules of Evidence were
amended in response to both Daubert and Kumho Tire. The Advisory
Committee Notes discussing the 2000 amendments to Rule 702 make
it clear, however, that judges should not relax their requirements for
the admission of non-scientific evidence:

While the relevant factors for determining reliability will vary from
expertise to expertise, the amendment rejects the premise that an
expert's testimony should be treated more permissively simply
because it is outside the realm of science. An opinion from an expert
who is not a scientist should receive the same degree of scrutiny for
reliability as an opinion from an expert who purports to be a
scientist.64

Federal courts will no doubt continue to be gravely influenced by
these recent Supreme Court holdings. Though critics see Kumho Tire
as a dangerous extension of Daubert that threatens to attenuate
expert witness admissibility standards completely,6" the Court's inter-
pretations of the Federal Rules of Evidence remain binding on federal
courts. Until Kumho Tire is overruled or limited by the Court, federal
judges will continue to enjoy tremendous discretion in their gatekeep-
ing role.

subject to the provisions of subdivision (b) [pertaining to conditional admissions]. In
making its determination it is not bound by the rules of evidence except those with
respect to privileges.

61 The Daubert Court noted that "[m]any factors will bear on the inquiry, and we do not
presume to set out a definitive checklist or test," but noted a number of factors a court could
consider: whether the expert's theory or technique can be tested; whether it has been subjected
to peer review; its rate of error;.and whether it has enjoyed "general acceptance." 509 U.S. at
593-594.

62 Kumho Tire Co. v. Carnihaei, 526 U.S. 137, 153 (1999).
63 526 U.S. 137.
64 FED. R. EvID. 702 (advisory committee's note).

65 See, e.g., Kimberly M. Hrabosky, Note, Kumho Tire v. Carmichael: Stretching Daubert
Beyond Recognition, 8 GEO. MASON L. REV. 203 (1999).
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B. Daubert and Frye in State Courts

While state courts are not bound to follow Supreme Court deci-
sions interpreting the Federal Rules of Evidence,66 every state has
either adopted the Daubert standard or has chosen instead to retain a
Frye standard.67 It becomes less important than one might think,
therefore, to draw a distinction between the Supreme Court's holdings
and the holdings of state courts. Moreover, if the Frye test of general
acceptance is met, then a state court will not have to consider the
Daubert factors,68 although a court may opt to do so. In either case,
Frye and Daubert together supply the working standards for trial
judges considering the admissibility of scientific and non-scientific
expert witness testimony in state courts.

Under both the Frye and Daubert approaches, however, and
especially in lead poisoning cases, it is important to keep a clear dis-
tinction in mind between the methodologies underlying an expert's
scientific testimony and the expert opinion itself. It is easy to conflate
these two aspects of the expert's testimony, especially when plaintiffs
are children and the expert seems to advocate a lower damage award
for a non-white child. But as the Daubert Court noted, the focus of an
assessment of the expert's testimony "must be solely on principles and
methodology, not on the conclusions that they generate."69 Thus,

as long as the methodology underlying a scientific opinion has the req-
uisite validity, the testimony derived from that methodology meets the
Daubert [or Frye] threshold for admissibility, even if the judge dis-
agrees with the ultimate opinion arising from that methodology, and
even if there are other methodologies that might lead to contrary
conclusions.70

66 "Because Daubert was premised on an interpretation of a federal rule of evidence, its
rejection of Frye is not binding authority on state courts. Nonetheless, subsequent to the
Daubert decision, several states that had theretofore followed Frye reconsidered the issue and
adopted the Daubert standard." State v. Porter, 698 A.2d 739, 745 (Conn. 1997).

67 Joseph R. Meaney, From Frye to Daubert: Is a Pattern Unfolding?, 35 Jurimetrics J. 191,
199 tbl.2 (1995).

68 See Porter, 698 A.2d at 754 (setting out "some of the factors that various courts have
considered ... in determining whether the underlying theories and techniques of the proffered
evidence are scientifically reliable").

69 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993).
70 Porter, 698 A.2d at 753 (emphasis in original).
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A judge should admit the expert's testimony when "there are good
grounds for [the] expert's conclusion, even if the judge thinks that
there are better grounds for some alternative conclusion .... 71t

At least one writer disagrees with the Daubert Court on this
issue. To support her claim that courts should be prohibited under the
Constitution from allowing experts to use race in their calculations of
lost future earnings, Professor Chamallas rejects the methodology/
conclusion distinction. She asserts that even if

reliance on race-based data is nondiscriminatory because it merely
reflects the reality of a racially stratified workplace... the government
is required by the reasoning of [Palmore v. Sidoti]72 to attempt to
break the cycle of discrimination by refusing to accept racial dispari-
ties as a fact of life that must be reinscribed in legal standards. 73

For Chamallas, "the objective of accuracy is subordinated to the goal
of racial equity. ' 74  This argument attempts to echo the Supreme
Court's "now-familiar rationales for [its] strong distrust of racial clas-
sifications. ' 75 But as I argue in Part IV infra, the goal of accuracy is
the central purpose behind a court's admission of expert testimony;76

without it courts have no use for expert witnesses. In this regard the
content of expert testimony (an expert's conclusion) differs funda-
mentally from the racial animus and class-based discrimination that
have long been the target of the Supreme Court's distrust. The Court
has never held that an expert who conforms to the accepted method-
ologies of her discipline violates the Constitution. And while such a
result is possible, it would patently conflict with Daubert, Kumho Tire,
and the many courts of appeals that have followed them.

71 In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 744 (3d Cir. 1994).
72 Palmore v. Sidoti, 466 U.S. 429 (1984). The Palmore Court ruled that "the reality of

private biases and the possible injury they might inflict [on a child whose mother is living with a
black man] are [not] permissible considerations for removal of an infant child from the custody
of its natural mother." Id. at 433.

73 Chamallas, supra note 17, at 114-15.
74 Id. at 115.
75 Id. at 112.
76 "eVt the ar prtant dfferences Qbetwieen the qulest for truth in the courtroom and

the quest for truth in the laboratory. Scientific conclusions are subject to perpetual revision.
Law, on the other hand, must resolve disputes finally and quickly." Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 596-97 (1993). "Rules of Evidence [are] designed not for the exhaus-
tive search for cosmic understanding but for the particularized resolution of legal disputes." Id.
at 597. Experts are indispensable to this goal.
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C. Admissibility of Expert Testimony in Lead Ingestion Cases

Expert witnesses in lead paint ingestion cases are often of two
kinds: medical experts who testify as to the physical harm done to the
plaintiff and the rehabilitation the plaintiff is likely to require, and
economists who testify as to the plaintiff's lost future income.77 These
two experts work together to estimate the magnitude of the plaintiff's
injury, and the likelihood and level of the plaintiff's future employ-
ment. Often the economist bases her calculations of lost future
income on published tables such as those produced by the Bureau of
Labor Statistics and the United States Census Bureau. These tables
include racial statistics that most economists use to estimate the plain-
tiff child's likely lifetime earnings, based in part on such variables as
the child's age, gender, race, and her parents' education and income
levels.

Under the standards articulated in Frye and Daubert, and then
extended to non-scientific experts in Kumho Tire, testimony offered
by an economist whose methodology is generally accepted in the field
of economists may be admitted into evidence.7" Under the less restric-
tive standards of Daubert in particular, if the evidence is based on
sound methodology and will help the fact finder decide a fact at issue
in the case, the evidence is admissible. As a general matter, a trial
judge who admits such expert testimony under applicable state law
has not abused her discretion.79 She clearly has not violated the
United States Constitution. 0 And when the expert meets every other
requisite for qualification by the court,8' the ultimate conclusions of

77 These "economists" are not always economists by trade; occasionally, parties hire mathe-
maticians, insurance actuaries, and the like. For the purposes of this article, no distinction
between these disciplines is necessary, as their function in the litigation is consistent.

78 See State v. Porter, 698 A.2d 739, 753 (Conn. 1997).
79 "[A] court of appeals is to apply an abuse-of-discretion standard when it 'review[s] a trial

court's decision to admit or exclude expert testimony."' Kumho Tire Co. v. Carmichael, 526
U.S. 137, 152 (1999) (quoting General Electric Co. v. Joiner, 522 U.S. 136, 138-139 (1997)).

80 See Part IV infra and accompanying notes.
81 The Daubert Court reminded:

[t]hroughout, a judge assessing a proffer of expert scientific testimony under Rule 702
should also be mindful of other applicable rules. Rule 703 provides that expert opinions
based on otherwise inadmissible hearsay are to be admitted only if the facts or data are
"of a type reasonably relied upon by experts in the particular field in forming opinions or
inferences upon the subject." Rule 706 allows the court at its discretion to procure the
assistance of an expert of its own choosing. Finally, Rule 403 permits the exclusion of
relevant evidence "if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury ..

Daubert, 509 U.S. at 595.
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the expert's testimony may not properly be called into question by the
judge. This task is properly performed by counsel for the opposing
party in cross-examination, and by other experts who offer alternate
conclusions.8 2 The trial judge, in other words, serves merely as gate-
keeper: her role is to ensure that the proposed witness is qualified to
serve as an expert, and that the proffered testimony has met either the
Frye or Daubert standard used in the particular state. The judge over-
steps her authority when she excludes parts of an expert's testimony
because the judge herself does not agree with the content of the
testimony.

Among the charges levied against the use of race in computing
lost future earnings is that even if such evidence is based on a sound
methodology widely accepted in the relevant discipline, it nonetheless
lacks the relevance required for admissibility under Daubert and
under Federal Rule of Evidence 401.83 Chamallas, for instance, claims
that to call race relevant is in effect to endorse a deeply embedded
racism that pervades our tort system: "When the court allows an
expert to testify as to the plaintiff's future earning capacity, it makes a
determination of relevancy and an implicit judgment about the sub-
stance of the common law of damages."8 4 Chamallas argues here that
if the evidence offered by an expert offends our notions about "the
common law of damages," then the evidence is, a fortiori, irrelevant.

If I understand what Chamallas means by "common law of dam-
ages," then she has made the mistake cited in section A above:
namely, she has confused the expert's methodology with the substance
of that expert's testimony. Or, perhaps more accurately, she has con-
fused relevancy with fairness. In a real sense, it is unfair when a non-
white plaintiff receives a lower damage award than a white plaintiff
when they both suffer similar injuries; however, this unfairness is a
policy concern and should not intersect with the relevancy standards
of the Federal Rules of Evidence. Our sympathy for the non-white
plaintiff in these cases should not confuse our inquiry into the rele-
vance of expert testimony.

82 "Vigorous cross-examination, presentation of contrary evidence, and caretul instruction
on the burden of proof are the traditional and appropriate means of attacking shaky but admissi-
ble evidence." Id. at 596.

83 FED. R. EvID. 401; see supra note 56.
84 Chamallas, supra note 17, at 105.
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If evidence will help the fact finder decide the amount of dam-
ages, then it is relevant. s5 If the races of two plaintiffs make it more
likely - in terms that only a trained economist or mathematician could
fully understand - that one plaintiff will earn less money in her life-
time than the other plaintiff, then this evidence is relevant, and this
part of the judge's gatekeeping role has ended. We may not like the
social reality embodied in the expert's testimony, and the judge or
jury may well choose to ignore the expert's conclusion, but the
expert's conclusion is nonetheless relevant to the factual considera-
tions in the case and should be admitted.86 Admission of the evidence
does not offend the Constitution. The expert economist in a lead
poisoning case is called to make the most speculative conclusion imag-
inable - the likely future of a human being. Her job is inherently
problematic. Yet an economist's testimony used to predict future
earnings is no more speculative than any other evidence used for this
purpose.87 The economist is trained to make such conclusions, to
make sense out of the uncertainty of future earnings, 88 and the disci-
pline that trained her accepts race as an important indicator of future
earnings. To take this indicator away from the expert is to pry
improperly into the substance of her opinion, into the very expertise
that courts rely on when they allow experts to testify. To call an
expert's testimony irrelevant because we do not agree with her con-
clusions is patently improper under the Federal Rules of Evidence,
under the Supreme Court cases that have interpreted them, and under
the state laws that follow these cases.

Moreover, we should ask whether it is the courts' appropriate
role to correct societal inequities. I suggest that it is not. Courts have
agreed. For example, in considering gender-based damage awards
much more disparate than those between white and non-white plain-
tiffs, the U.S. District Court for the District of Rhode Island explained
that:

85 FED. R. EVID. 401, 702.
86 See id.
87 See Krohmer v. Dahl, 402 P.2d 979, 981 (Mont. 1965) ("This court agrees that the testi-

mony and exhibits of [the economic expert] were speculative in nature, but no more so than any
other evidence that has for its purpose the proof of future action or events .... It appears to us
that in this particular case the element of conjecture is reduced significantly by the admission of
expert testimony as to the possible future earnings of the decedent. It also appears that this
expert testimony is not only the best evidence, but the only evidence available in this case to
prove future earnings.").

88 See id.
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However sympathetic this Court may be to equality in employment, it
must look to the reality of the situation and not be controlled by its
own convictions. One does not need expert testimony to conclude
that there is inequality in the average earnings of the sexes. There is
no criterion to help us predict when this unwarranted condition will be
remedied and as.a consequence I feel compelled to adopt the defen-
dant's position .... 89

This is the court's proper position. "It is impossible for a government
tribunal, whether executive, legislative or judicial, to force people to
'like each other' and come up with a punishment that 'cures their
thinking' when they don't."9 Further, despite the activism courts
have begun to embrace in the last several decades,9" courts simply lack
the necessary tools to effect social change such as eliminating racial
inequality. What Judge Randall of the Court of Appeals of Minnesota
made so clear about criminal juries is true of civil juries:

[Ejight to ten centuries of case law and common law tells us that the
sine qua non of a criminal jury is that its private citizens are unfet-
tered, unhindered, and untouched by the government telling them
what to think, and how to think it. Our judicial system, as we know it,
cannot exist without this independence of the jury.92

This independence of the jury demands that jurors be given the evi-
dence that experts, in their considered professional judgment, feel
constitutes the most reliable indicator of future earnings. The very

89 Caron v. United States, 410 F. Supp. 378, 385 (D.R.I. 1975), affd, 548 F.2d 366 (1st Cir.
1976).

90 State v. Weatherspoon, 514 N.W.2d 266, 274 (Minn. Ct. App. 1994) (Randall, J., concur-
ring). The majority in Weatherspoon held that an African-American venire member's brother's
criminal charge was a facially race-neutral basis for a preemptory challenge. Id. at 269-270.
Judge Randall added that this result would obtain despite any personal prejudice that might also
motivate the strike. Id. at 270-301.

91 Interestingly, American courts at one time commonly thought of their decisions as mir-
roring the society in which they functioned. Beginning in the post-Civil War period, however,
courts underwent an interpretive crisis. They began to take a more progressive stance, treating
their decisions more as activism than orthodoxy. See generally GUYORA BINDER & ROBERT
-WEISBERG, inierpreiive Cri.,es in American Legal T oug., :., A , . . T-_,% r LA . 28
(2000). It was this countermajoritarian impulse-shared by the courts and by American liberal
society-that made desegregation possible. This same impulse might also explain why we resist
any suggestion that economists-even a large majority of them-might be justified when they use
race to calculate lost future income.

92 Weatherspoon, 514 N.W.2d at 280 (Randall, J., concurring).
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uncertainty of future earnings that critics of race-based damage
awards decry actually weighs in favor of admitting expert testimony
concerning every available indicator, including race. We are after
truth, yes, but it is a judicial truth, tempered by the hard realities of
the world in which the litigants live.93 Courts delude themselves by
keeping out otherwise helpful evidence in the hope that they will
somehow make the world other than it is. If non-white workers tend
to earn less than white workers, then this problem extends far beyond
the scope of a trial court. It reaches far into our culture's deepest
nature, and trial courts are not the proper place to address such a
problem.

D. Checks on Expert Power in the Courtroom

The Supreme Court has limited the role of the expert; has made
the expert accountable; has in effect given jurors a way to second-
guess him. By setting standards for expert testimony, the Court has
given trial judges and jurors a means by which to ensure that the
expert is held accountable: first, by allowing the judge to insist that the
expert's testimony meet certain threshold indicia of reliability, and
second, by making it easier for jurors to compare opposing experts.
Despite the expert's extraordinary knowledge of potentially unwieldy
subject matter, the expert's opinions must stand up in the face of testi-
mony from another expert who likely has just as much knowledge. It
becomes less important that jurors are awed by an expert when they
see her pitted against an opposing expert who awes them equally. We
will see in Part IV that this inherent check, reinforced by the Supreme
Court in its recent holdings, makes a constitutional argument unper-
suasive, even unnecessary.

IV. THE CONSTITUTIONALITY OF RACE-BASED DAMAGE AWARDS

A. State Action

A constitutional violation requires, at the most fundamental
level, state action.94 Further, "constitutional standards are invoked

93 "[The Federal] Rules of Evidence [are] designed not for the exhaustive search for cosmic
understanding but for the particularized resolution of legal disputes." Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 597 (1993).

94 "Racial discrimination, though invidious in all contexts, violates the Constitution only
when it may be attributed to state action." Edmonson v. Leesville Concrete Co., 500 U.S. 614,
619 (1991) (citing Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 172 (1972)). See generally JOHN
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only when it can be said that the [government] is responsible for the
specific conduct of which the plaintiff complains."95 Absent state
action, then, the Constitution simply is not implicated, and a challenge
brought under it must fail. In the context of the courtroom admission
of expert testimony by a trial judge, it is clear that the expert is not a
state actor, even where the expert is certified by the court.96

However, Professor Chamallas has argued that in allowing an
expert to use race to calculate lost future earnings, judges perform a
state function, and therefore violate the Equal Protection Clause of
the Fourteenth Amendment of the Constitution.97 The most signifi-
cant problem with this argument is that it misapplies the Supreme
Court ruling on peremptory challenges in Edmonson v. Leesville Con-
crete Company.98 The argument also ignores entirely the effect the
Daubert holding must have on a state action analysis of a court's
admission of expert testimony. In light of Daubert, expert testimony
admitted by the trial judge on the basis of its reliability and relevance
cannot properly be attributed to the trial judge who admits it under
these established standards. The Daubert Court established a stan-
dard for expert testimony, and when experts meet that standard, even
those experts relying on race to conform to the standard, courts must
allow them the latitude that Daubert grants. An understanding of the
intersection of Daubert with Edmonson will demonstrate the insuffi-
ciency of a constitutional argument in eliminating race from damage
calculations.

E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 12, at 452-86 (4th ed. 1991); LAU-
RENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 18, at 1688-1720 (2d ed. 1988).

95 Blum v. Yaretsky, 457 U.S. 991, 1004 (1982).
96 See Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972) ("The Court has never held

... that discrimination by an otherwise private entity would be violative of the Equal Protection
Clause if the private entity receives any sort of benefit or service at all from the State, or if it is
subject to state regulation in any degree whatever .... Our holdings indicate that where the
impetus for the discrimination is private, the State must have 'significantly involved itself with
invidious discriminations' in order for the discriminatory action to fall within the ambit of the
constitutional orohibition.").

97 Chamallas, supra note 17, at 76-77. Professor Chamallas is apparently the only writer
who has made a constitutional argument against the use of race in damage calculations. Id. at
76. The present article appears to be the first to argue that such use of race does not violate the
Constitution.

98 500 U.S. 614 (1991) (discussed in Part IV.B infra).
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B. Edmonson v. Leesville Concrete Company

The admission of race-based expert calculations by a judge in a
civil trial setting might seem susceptible of the same constitutional
analysis as a judge's allowance of peremptory challenges used to
exclude potential jurors on the basis of race alone.9 9 After all, the
judge performs a role we might normally consider to be a governmen-
tal function.

However, in Edmonson the Supreme Court held that a lawyer is a
state actor and that by using peremptory strikes to exclude two poten-
tial jurors on the basis of race alone, the lawyer violated "the equal
protection component of the Fifth Amendment's Due Process
Clause."1 ° This was a result only weakly supported by prior case law.
The Court split 6-3, with Justice O'Connor arguing in dissent that

[n]ot everything that happens in a courtroom is state action. A trial,
particularly a civil trial, is by design largely a stage on which private
parties may act; it is a forum through which they can resolve their
disputes in a peaceful and ordered manner. The government erects the
platform; it does not thereby become responsible for all that occurs
upon it. As much as we would like to eliminate completely from the
courtroom the specter of racial discrimination, the Constitution does
not sweep that broadly. Because I believe that a peremptory strike by
a private litigant is fundamentally a matter of private choice and not
state action, I dissent. 101

Justice O'Connor's analysis captured, more aptly than did the major-
ity's opinion, the rationale for the Court's prior decisions holding that
litigants and lawyers were not state actors; but more importantly for
the present discussion, her analysis applies better than does the major-
ity's opinion to the problem of admitting an expert's testimony based
on the expert's race-based calculations of lost future income.

The majority in Edmonson created an unnecessarily slippery
slope by declaring that the state may be implicated in the private
(even if race-based) decisions of lawyers to exclude certain potential

99 Chamallas, supra note 17, at 106-111 (arguing that the rationale used in Edmonson to
find that lawyers are state actors when they make peremptory strikes supports a finding that
judges are state actors when they allow experts to testify).

100 500 U.S. at 616 (citing Boiling v. Sharpe, 347 U.S. 497 (1954)).
101 Id. at 632 (O'Connor, J., dissenting).
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jurors.' °2 In so declaring, the Court essentially ignored the very pur-
pose of peremptory strikes, as well as the statutes that authorize the
use of peremptory strikes. These statutes make it clear that lawyers
may exclude from the jury, for any reason, a certain number of mem-
bers of the jury pool. t"3 O'Connor pointed out the liberal nature of
this power in her Edmonson dissent: "It is the nature of a peremptory
that its exercise is left wholly within the discretion of the litigant."'' "
In its very nature, then, the peremptory strike is meant to carve out an
exception from the implication of state action, by authorizing overtly
the exercise of private discriminatory action in the court setting. "The
purpose of this longstanding practice is to establish for each party an
'arbitrary and capricious species of challenge' whereby the 'sudden
impressions and unaccountable prejudices we are apt to conceive
upon the bare looks and gestures of another' may be acted upon.' 0 5

The challenge "must be exercised with full freedom, or it fails of its
full purpose."'0 6 In this way the autonomy of each party to make per-
emptory juror strikes is analogous to the autonomy afforded the jury

102 As an illustration of just how slippery this slope is, consider the recent case of Rico v.
Leftriege-Byrd, 340 F.3d 178 (3d Cir. 2003). The Rico court reasoned that because "the
Supreme Court of the United States ha[s] not extended Batson to any European-American
ethnicity or to national origin ... the state courts' consideration, under Batson, of peremptory
strikes against Italian-American prospective jurors was not contrary to then-existing precedent
of the Supreme Court." Id. at 182. The court made this determination despite its acknowledge-
ment that it could not even define an "Italian-American":

Is an "Italian-American" one who came from Italy and became a United States citizen?
Or is it one who is a first-or second-or third-generation "Italian-American"? How much
"ethnicity" is enough? What of the woman who has no Italian heritage but bears an
Italian name because she took the name of her Italian-or "Italian-American"-husband?
And, how is one to even begin to know whether a man or woman is "Italian-American"
when his or her name is ethnically-neutral or, as in Rico's case, when an ethnically-neutral
name has been changed to an Italian name?

Id. at 184; contra United States v. Campione, 942 F.2d 429 (7th Cir. 1991) (holding that the trial
court did not err in finding that the defendant had failed to state a prima facie claim under
Batson absent evidence that Italian-Americans were a cognizable group subject to
discrimination).

103 Statutes vary in the number of peremptories they allow. For instance, 28 U.S.C. § 1870
(2000), allows three strikes in federal civil cases between one plaintiff and one defendant, while
TEX. CRIM. PROC. CODE ANN. § 35.15 (Vernon 1998) allows ten strikes in non-capital felony
cases and fifteen in capital felony cases. Most states have enacted statutes that guarantee each
side in a civil case some number of strikes. For example, Arkansas allows three strikes. ARK.
CODE ANN. § i6-33-203 ..... .or more strLkes, denending on the
consent of the parties. IND. CODE ANN. § 34-36-2-3 (West 1999). Virginia allows each side at
least three strikes. VA. CODE ANN. § 8.01-359 (Michie 2000).

104 Edmonson, 500 U.S. at 632 (O'Connor, J., dissenting).
105 Id. at 633 (citing Lewis v. United States, 146 U.S. 370, 376 (1892)).
106 Lewis, 146 U.S. at 378.
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itself in its role in American trials. The Edmonson Court invaded the
autonomy of the parties to make peremptory strikes, and in so doing
brought into question the autonomy of the jury as a fact finder, and
the right of witnesses-including expert witnesses-to express their
opinions, however controversial. These features are essential to our
American jurisprudence. The Court's holding is likely to have impli-
cations in areas the Court could not anticipate. In the case of expert
economists in lead poisoning cases, Edmonson could encourage courts
to begin tampering with the opinions of experts, and at the same time
profess to need the services of these same experts.

The implications of Edmonson are already being felt. Consider
the reasoning Chamallas uses to show that the judge is a state actor in
qualifying expert witnesses and admitting their testimony:

The decision to admit race-based or gender-based projections is
closely connected to the judge's lawmaking role and is not equivalent,
for example, to permitting an eyewitness account of an accident to be
received into evidence. In the latter case, the judge can be neutral, in
the sense that admitting the testimony does not mean that the judge
believes the eyewitness or that the eyewitness perceives the event
accurately. By conceding the relevance of race-based or gender-based
data through its admission into evidence, however, the judge necessa-
rily leads the jury to believe that gender and race are legally permissi-
ble factors and thus cannot be said to be neutral on the issue.107

This argument is clearly influenced by the majority's rationale in
Edmonson, and makes similar mistakes that the Edmonson Court
makes in its decision, as pointed out by Justice O'Connor in her dis-
sent, and by a trenchant criticism of a similar holding by Judge Ran-
dall of the Court of Appeals of Minnesota.1"8 Chamallas is simply
overstating the role of the judge here. The judge does not lead the
jury to believe that gender and race are permissible-the gender and

107 Chamallas, supra note 17, at 106.
108 State v. Weatherspoon, 514 N.w.2d 266, 270-301 (Minn. Ct. App. 1994) (Randall, J.,

concurring). Judge Randall was not discussing Edmonson directly, but two other cases indistin-
guishable on the constitutional issues presented: Batson v. Kentucky, 476 U.S. 79 (1986) (holding
that prosecutor's peremptory strikes based on race alone were unconstitutional), and Georgia v.
McCollum, 505 U.S. 42 (1992) (extending the Batson ruling to include peremptory strikes made
by criminal defendants). According to Judge Randall, McCollum had extended the implications
of Batson ad absurdum, to the point that now criminal defendants could be held to be state
actors while trying to defend themselves against state prosecution. Id. at 274.
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race of plaintiffs are among the expert's professionally designated
indicators of future earning potential, endorsed by the expert's appli-
cable discipline. If these indicators were not generally accepted, Frye
would exclude them; if they were not part of a sound methodology,
Daubert would exclude them. Further, the expert's testimony is sub-
ject to rebuttal by the opposing party's expert. Chamallas fails to
point out that the jury ultimately makes the determination of credibil-
ity, by weighing one expert witness against another, and by weighing
all the facts presented in the case. Whatever the justification, by sift-
ing through expert testimony to find the parts the court finds disagree-
able, a judge only interferes with the jury's fact-finding duty.

Justice O'Connor reminds the majority (and Chamallas by impli-
cation) of the limited role a judge plays in acquiescing to a lawyer's
choice of peremptory challenge:

IT]he judge does not "encourage" the use of a peremptory challenge
at all. The decision to strike a juror is entirely up to the litigant, and
the reasons for doing so are of no consequence to the judge. It is the
attorney who strikes. The judge does little more than acquiesce in this
decision by excusing the juror. In point of fact, the government has
virtually no role in the use of peremptory challenges. Indeed, there
are jurisdictions in which, with the consent of the parties, voir dire and
jury selection may take place in the absence of any court personnel. 10 9

This view is more consistent with our traditional notions of the role of
judge, jury, attorneys, and parties. The court does not make substan-
tive decisions about the outcome of the trial, does not usurp the fact
finding role of the jury, and does not read the minds of lawyers, par-
ties, and witnesses to make certain they are not motivated by racial
animus. Judge Randall refers to judges acting this way as "thought
police," 110 an apt metaphor for the untenable position of judges who
must attempt to peer into the "subjective recesses of the attorney's
mind.""' The Court's rationale, the Judge argues, has been "reduced
... to terminal absurdity!' 1 2

Not only is the majority's opinion in Edmonson problematic in its
own regard, but its holding is simply untenable in the case of expert

109 Edmonson, 500 U.S. at 635 (O'Connor, J., dissenting).
110 Weatherspoon, 514 N.W.2d at 278 (Randall, J., concurring).
111 Id.
112 Id. at 274.
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testimony. By declaring that a lawyer exercises state action when she
strikes a juror from the jury pool, the Court potentially implicated any
trial judge as a state actor whenever any lawyer, party or witness
expresses an opinion. Following the majority's rationale to its logical
conclusion, a trial judge endorses every witness who takes the stand,
thereby endowing that witness with the status of state actor, and by
expressing a racially motivated opinion, the witness violates the par-
ties' right to a trial free from racial animus. This result-declaring a
witness a state actor-is patently absurd.113 Further, to declare the
practice of admitting expert testimony unconstitutional solely on the
basis that the judge does not approve of the content of the testimony
would in effect overrule Daubert and the substantial line of cases that
have developed the Court's expert testimony doctrine. Edmonson
was wrongly decided, and its rationale should not be used to keep
expert testimony from being admitted at trial.

C. The Limits of Constitutionality

The blatant use of race to determine the damage award for a
child injured by the ingestion of lead-based paint seems unfair, even
racist. Perhaps, in a larger societal sense, it is. Perhaps the mere fact
that non-white workers make less money than equally qualified white
workers indicates a deeply-rooted bias in our culture. Perhaps courts,
wittingly or not, adopt this bias. 14 But even if this dour conclusion is
true, even if our culture still harbors racism close to its heart - there
can be little doubt that racism exists in America - the United States
Constitution was not meant, nor has it been used by the Supreme
Court, as a panacea for all the injustice in our nation. The Constitu-
tion, in other words, has limits.

Peter Shane has argued that the Constitution has as one of its
primary purposes-or that we should at least treat it as though it has
the purpose-to scrape away the "rust" of racism that will "corrode"
our just society if the racist among us go unchecked." 5 Shane does

113 See Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972) ("[To hold] that discrimina-
tion by an otherwise private entity would be violative of the Equal Protection Clause if the
private entity receives any sort of benefit or service at all from the State . . . would utterly
emasculate the distinction between private as distinguished from state conduct.").

114 See Chamallas, supra note 30.
115 See Peter M. Shane, The Rust that Corrodes: State Action, Free Speech, and Responsibil-

ity, 52 LA. L. REv. 1585 (1992).
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not find support for this contention in the Constitution itself, but
insists that the spirit of the document allows us to use it so. u 6

However well-intentioned, Shane's basic assumption ignores the
purpose of the Constitution in American culture. and American
courts. The type of "rust" that Shane decries is exactly the type of
individualized personal sentiment that the Constitution means to pro-
tect. Racism itself, however abhorrent, is simply not the proper sub-
ject of a constitutional challenge. Peremptory strikes, closed jury
deliberations, and the personal prejudices of individuals-all represent
spaces protected by the Constitution. These prejudices might mani-
fest themselves in disparate earnings for equally qualified workers of
different races, and those earnings might then find their way into an
expert's testimony, and thereby into the minds of jurors. This cycle
undoubtedly happens. However, the Constitution does not ensure our
citizens against prejudices, but only against certain state action. In
fact, the Constitution protects our prejudices as rights; these are
quirky, unpredictable rights, but they stem from our fierce dedication
to individual autonomy. Justice O'Connor made this point clearly in
her dissent in Edmonson.1'

In the case of race-based damage awards, courts would be misled
if they followed the questionable example of Edmonson. The sub-
stance of an expert's testimony, once it has passed the threshold
requirements of Frye and Daubert, should remain beyond the reach of
a constitutional challenge.

V. RECOMMENDATIONS

A. Litigation Strategy

There are good reasons why race-based damage awards are sel-
dom challenged, and seldom discussed in academic literature. To
begin with, plaintiffs, even non-white plaintiffs, usually introduce race

116 See id. at 1592 ("[R]ecognition of race-based peremptories as state action fulfills the
constructive ideal of state action-maintaining the constitutional value of antiracism-without
undermining any freedom from government constraint that individuals need to be effectively
responsible to themselves or others.") (emphasis added).

117 "Racism is a terrible thing. It is irrational, destructive, and mean. Arbitrary discrimirna-
tion based on race is particularly abhorrent when manifest in a courtroom, a forum established
by the government for the resolution of disputes through 'quiet rationality.' But not every
opprobrious and inequitable act is a constitutional violation." Edmonson v. Leesville Concrete
Co., 500 U.S. 614, 643-44 (1991) (internal citations omitted).
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themselves. 118 It may be that lawyers and judges are so accustomed to
using race that they accept the practice uncritically. Another reason
for this acquiescence may be that damages per se are often not studied
in law school or subject to litigation." 9 Tort classes, for example,
focus on liability, elements of negligence, and the like, but seldom
take up the issue of damage awards. Moreover, parties might simply
acknowledge the lack of state action in the admission of expert
testimony.

For litigants who wish to exclude the use of race in damage calcu-
lations, including parties who are part of those groups traditionally
under-compensated by damage awards, a constitutional argument is
likely to fail. Yet the practice of admitting race as a basis for damage
calculations is susceptible to other avenues of attack. Notably, liti-
gants have already been successful in challenging the use of race,12 °

and many courts exclude race from damage calculations as a matter of
discretion. The constitutional argument might simply be unnecessary
to achieve a litigant's goals.

The trial attorney should keep in mind the substantial discretion
that trial judges enjoy. Rarely has a trial court decision been reversed
because the judge included or excluded race from expert damage cal-
culations. Along with this discretion comes the susceptibility of the
trial judge to influence from attorneys. For instance, if a defendant
offers an expert who advocates race in her calculations, the plaintiff is
free to respond by (1) offering an expert to argue against the use of
race; (2) arguing against the use of race in closing argument; and (3)
arguing to the judge that the defense expert should submit alternate
damage calculations that exclude race as a factor.12' The important
point to note is that the litigant must argue these points. Trial is by
nature adversarial, and the most effective way to attack an expert's
use of race is to use that adversarial system in order to alter the jury's
considerations.

118 See Chamallas, supra note 17, at 76-77.
119 See id. at 105.
120 See Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269 (Miss. 2000) (reversing the trial

court's decision to award damages based in part on a February 1986 bulletin of the U.S. Depart-
ment of Labor, entitled Effects of Race and Education).

121 See, e.g., Gilborges v. Wallace, 379 A.2d 269 (N.J. Super. Ct. App. Div. 1977) (where the
plaintiff's expert offered alternate calculations using different levels of education, and the appel-
late court reversed the damage award, holding that the plaintiff had not demonstrated that she
would have attained the level of education on which the jury based its award).

2004]



CIVIL RIGHTS LAW JOURNAL [Vol. 14:1

Before challenging a race-based calculation, however, a litigant in
a lead poisoning case should consider whether the damage award
might actually be greater if not based on race. For instance, there are
reported cases in which minority plaintiffs actually requested that race
be used, and cases in which a race-based calculation yielded a higher
award for a non-white plaintiff than did the opposition's race-neutral
calculation.'22 For African-American and white plaintiffs, it is often
preferable to use race in calculating lost future income, because the
average for each of these groups is often higher than the societal aver-
age.'2 3 For Hispanic plaintiffs, however, a race-neutral calculation
might yield a higher estimate. The goal is to investigate the statistics
relevant to the particular case to decide which criteria will yield the
best results.124

B. Social Policy
It greatly serves the public interest to exclude race from damage

awards, when such practice yields disparate awards for otherwise simi-
larly situated plaintiffs, and especially when these plaintiffs are chil-
dren.125 Even if the use of race to determine damage awards is not
unconstitutional, excluding race may still be considered to further
general constitutional goals.1 26 And I suspect that we would all be
better off if we treated everyone according to our own "honour and
dignity," as Hamlet advised. But those goals, including establishing

122 See, e.g., Wheeler Tarpeh-Doe v. United States, 771 F. Supp. 427, 456 (D.D.C. 1991).
Because the average wage for all persons was below that of both white men and black men, bi-
racial plaintiff recovered less than even the amount argued for by the defendant, after judge
required race-neutral statistics be used: "the incorporation of women's expected earnings lowers
the estimate even further than defendants' estimate." Id.

123 See Wheeler Tarpeh-Doe, 771 F. Supp. at 456. This result obtains because the societal
average includes women's average earnings.

124 Note that the same analysis applies to the defendant as applies to the plaintiff. Either
party might decide to argue against the use of race in damage calculations.

125 Shane argues in favor of balancing constitutional goals against the societal goal of pro-
moting the autonomy and responsibility of private actors:

A court faced with a constitutional challenge to action that is putatively private, but gov-
ernment funded, licensed, or otherwise directly facilitated should ask: Might the exten-
sion of the state action rubric to this case result in an appropriate extension of important
constitutional values? ... Would it so constrain defendants' permissible range of activity
as to constitute a threat to their ability to express their autonomous and responsibie
nature generally?

Shane, supra note 115, at 1592-94.
126 Id. at 1590. Shane argues in support of finding state action even when private actors are

responsible for the actions, as an "affirmation of those common values for which constitutional-
ism, at its best, can stand." Id.
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"antiracism as a core value of public life, can be pursued in ways
other than constitutional challenges to expert witnesses who them-
selves do not necessarily pursue these same goals while testifying.
Judges have discretion to restrict experts from relying on race in their
calculations of lost future earnings, and many judges do so as a matter
of policy.

However, such particularized policy decisions meant to further
public interests are properly addressed by legislatures; best left, that
is, to those elected to enforce, not only constitutional mandates, but
also our popular sentiments about such fact-based issues as damage
award calculations. Legislatures are free to impose stricter demands
on courts than the Constitution requires. The Supreme Court has set
the standard for the admissibility of expert testimony, first in Frye,
and then in Daubert. If state courts wish to impose further require-
ments regarding the racial content of that testimony, they may do so
individually at the judges' discretion or by applicable rules of court. If
states choose to make race-neutral statistics a core component of
experts' testimony, then their legislatures may enact statutes to make
this happen. In either case, the Constitution need not be invoked.

127 Id.
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