
THE PRIMACY OF THE INDIVIDUAL IN THE POLITICAL
PHILOSOPHY AND CIVIL RIGHTS JURISPRUDENCE OF

JUSTICE CLARENCE THOMAS

Nathan W. Dean*

I. INTRODUCTION

Scott Douglas Gerber asserts that "at the heart of [Supreme
Court Justice Clarence] Thomas's philosophical value system is the
primacy of the individual and the concomitant importance of protect-
ing individual rights."' Gerber suggests that Thomas's is an original-
intent jurisprudence that takes into account the Declaration of Inde-
pendence and moral and political judgments instructed by the notions
of natural rights held by the Founders.2 Thomas's political philosophy
also appears to be informed by a personal distaste for laws and pro-
grams that presuppose either a level of inferiority among blacks or
seek to classify individuals on the basis of race.

This article examines Justice Thomas's civil rights jurisprudence
from desegregation and voting rights to affirmative action, in light of
his commitment to viewing the Constitution as a colorblind document
drafted to safeguard individual rights.3 It examines the extent to
which Thomas's unique individualistic and colorblind originalist inter-
pretation of the Constitution is informed by his personal and political
philosophy and is revealed in his civil rights jurisprudence. Part II of
this article details Thomas's life from an impoverished childhood in
Georgia to his contentious confirmation hearings in the Senate. Part
III examines Thomas's political philosophy, as expressed in his own
words. Part IV delves into Justice Thomas's civil rights jurisprudence,
as displayed in select concurring and dissenting opinions. Finally, Part
V concludes that, despite Thomas's repeated professions about fol-
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1 ScoTr DOUGLAS GERBER, FIRST PRINCIPLES: THE JURISPRUDENCE OF CLARENCE
THOMAS 45 (1999).

2 Id. at 46.
3 "[W]hat motivates his approach to civil rights and the post-Civil War Amendments is his

conception of civil rights as an individual rather than a group concern." Id. at 50.
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lowing the intent of the drafters of the Constitution and its amend-
ments, it is nearly impossible to separate Justice Thomas's
jurisprudence from his own personal and political philosophy.

II. LIFE BEFORE THE COURT

A. "Like so many black children"

When asked about his childhood, Clarence Thomas responds
that, "Like so many black children, I was raised initially by relatives
and finally by my grandparents."4 Clarence was born in Pin Point,
Georgia in 1948. By 1949 his father had impregnated another woman
and departed for Philadelphia, leaving behind Clarence's mother and
her three children as well as another illegitimate child.' In 1955 his
mother had "found a new man" and Clarence was sent to live with his
grandparents.' This abandonment by his mother may have been the
most fundamentally important, and ultimately positive, event in the
life of Clarence Thomas.7 The order, stability, and discipline of his
grandfather's household in many ways served to make Thomas the
man and the Justice that he is.

Thomas's grandfather stressed hard work and schooling.8 Young
Clarence got up dreadfully early in the morning to help his grandfa-
ther with his fuel delivery business.9 He attended a local Catholic
school that was all-black except for its teachers, Irish nuns who
accepted the equality of blacks and even challenged them to be com-
petitive with the white children in the public schools."' The nuns were
strict, but Clarence's grandfather was even stricter. He ensured Clar-
ence's near-perfect attendance by reminding his grandson that "even
if you die, I'll take you to school for two days to make sure you're not
faking."11

Thomas's grandfather had another saying that often makes its
way into the Justice's speeches: "Old man can't is dead. I helped bury
him."12 It was from this saying, and the man who lived by it, that

4 ANDREW PEYTON THOMAS, CLARENCE THOMAS: A BIOGRAPHY 55 (2001).
5 Id.
6 Id. at 64.
7 Id.
8 Id. at 65.

9 Id. at 66.
10 THOMAS, supra note 4, at 69-70.

11 Id. at 71.
12 Id. at 73.
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Thomas learned to value the empowering capacity of self-help and
develop a deep disdain for many of those who would call themselves
victims in our society. 3 His grandfather never accepted any handouts
and Clarence too came to look upon them as disempowering in their
capacity to make one feel like less of a human being. 4

B. Religion and School

At the age of sixteen, Thomas entered St. John's seminary on the
Isle of Hope, just off the coast of Georgia.15 The only other black
seminarian dropped out the year after Thomas arrived. 6 Thomas was
quite self-conscious of his race during his days at St. John's; he felt a
responsibility to prove not only his individual equality with his white
classmates, but also to serve as a representative of the entire black
race.17 On numerous occasions some of Thomas's white classmates
made it clear that they did not like having him around.18 Thomas
quickly decided that, if forced to choose, he would rather be respected
than liked, a conviction that has yet to fade to this day. 9

After graduating from St. John's, Thomas attended Immaculate
Conception Seminary in Missouri.2" It was there, studying to be a
priest, that Thomas encountered racist attitudes among his fellow
seminarians that tested his faith and ultimately convinced him to leave
the seminary.2 After quitting the seminary he returned to Georgia,
but found himself unwelcome.22 Thomas then attended Holy Cross in

13 Clarence Thomas, Victims and Heroes in the "Benevolent State", 19 HARV. J.L. & PUB.

POL'v 671, 671 (1996).
14 THOMAS, supra note 4, at 73.
15 Id. at 81, 83.
16 Id. at 84.
17 Id. at 85.
18 See id. at 89-91.
19 Id. at 91.
20 THOMAS, supra note 4, at 93.
21 Id. at 105. The straw that broke the camel's back came on April 4, 1968, the day Martin

Luther King was assassinated. Thomas overheard one of his fellow seminarians, upon hearing
that Dr. King had been struck by a bullet, express the hope that he would ultimately die.
Thomas would later say that "it was this event that shattered my faith in my religion and my
country.... This man of God, mortally stricken by an assassin's bullet, and one preparing for
the priesthood had wished evil on him." Id.

22 Id. at 107-08. In the past, Thomas had made a pledge to his grandfather to become a
priest. When he decided to change his career path to journalism, Thomas and his grandfather
had a falling out. "'After a minor dispute, under an unrelated matter,' Thomas said, 'he simply
told me that since I was man enough to make such important decisions, I was man enough to
take care of myself."' Id. at 108.
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Massachusetts. It was in college that Thomas became what he remem-
bers as a leftist radical, while others who knew him at the time say that
he was more of a "moderate liberal."23 He was an active member of
the Black Student Union and participated in a number of high profile
demonstrations.24

By the time Thomas had married and arrived at Yale Law School
in 1971, he had already begun to decisively cut his ties to the left." He
hated the implied inferiority that he felt accompanied the affirmative
action program at the school.26 Thomas's belief that the quota system
was a bad idea was reinforced by the numerous instances in which his
white classmates would question his admission to the school.27 He
also began to deeply resent what he called the condescension of many
of his white liberal classmates. 28 By the time he graduated from law
school in 1974 Thomas had realized that the ideals instilled in him by
his grandfather were altogether unshakable. 29 Realizing that his left-
wing opinions were beginning to come into conflict with those ideals,
he began his steady move to the political Right.3"

C. Employment and Public Life

Thomas's first job after law school was in the office of then-Mis-
souri Attorney General, now Senator, John Danforth, a Yale alum-
nus.3 Danforth told Thomas during his interview that he would treat
him just like everyone else and that he believed that there was plenty
of room at the top.32 Thomas worked in the Attorney General's
office, gaining connections like John Ashcroft.33 In 1977 he sought a
switch to corporate law, working in-house for the agricultural giant

23 Id. at 120.

24 Id. at 121-25 (describing a demonstration by the BSU regarding the expulsion of several
black students for participation in a lock out protest of General Electric interviews during the
Vietnam War).

25 Id. at 141.

26 THOMAS, supra note 4, at 141.

27 Id. at 141-42.

28 Id. at 142.

29 Id. at 144.

30 Id.
31 Id. at 149.
32 THOMAS, supra note 4, at 149.
33 Id. at 153.
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Monsanto.34 When Danforth won his Senate seat in 1976, Thomas
joined him in Washington three years later.35

Entering public life in late 1979, Thomas began to make a name
for himself among the emerging black conservative population in
Washington. By 1981, he was named Assistant Secretary for Civil
Rights in the U.S. Department of Education in the new Reagan
administration.36 Less than a year after that appointment Thomas was
named chairman of the Equal Employment Opportunity Commission
(EEOC).3 7 Thomas spent eight years at the EEOC before he was
nominated by President George Bush in 1989 to serve on the U.S.
Court of Appeals for the District of Columbia Circuit.38 Less than a
year and a half after his confirmation to the D.C. Circuit, Thomas
found himself nominated to the Supreme Court to replace the retiring
Justice Thurgood Marshall.39 As it turned out, Thomas's confirmation
for the Supreme Court was not nearly as frictionless as his confirma-
tion to the D.C. Circuit had been.40

D. Confirmation

It is easy to forget that issues like Justice Thomas's natural law
approach to constitutional interpretation and his opposition to abor-
tion commanded a good deal of attention from the Judiciary Commit-
tee during Thomas's Supreme Court confirmation hearings.41 The
allegations of sexual harassment leveled by then-University of
Oklahoma law professor Anita Hill soon took center stage. 2 After
Thomas's eventual confirmation, law reviews were filled to the brim
with articles about the hearings.43 Most expressed opposition to his
confirmation, although a few supported Thomas.' Some authors have

34 Id. at 169.
35 Id. at 177.
36 GERBER, supra note 1, at 13.
37 Id.
38 Id.
39 Id.
40 Id.
41 Id. at 14.
42 GERBER, supra note 1, at 14.
43 Id. at 15; see, e.g., Gary J. Simpson, Thomas's Supreme Unfitness-A Letter to the Senate

on Advise and Consent, 78 CORNELL L. REV. 619 (1993); Erwin Chemerinsky, October Tragedy,
65 S. CAL. L. REV. 1497, 1498 (1992); Harvey Rochman, Editor's introduction: Gender, Race, and
the Politics of Supreme Court Appointments: the Import of the Anita Hill/Clarence Thomas Hear-
ings, 65 S. CAL. L. REV. 1279, 1280 (1992).

44 See, e.g., supra note 43.
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argued that the hearings themselves have had a substantial impact on
the jurisprudence of Justice Thomas and that, even to this day,
Thomas is bent upon exacting revenge upon those who opposed his
nomination.4" Of course, without peering into Justice Thomas's pri-
vate thoughts, such theories are nearly impossible to prove; therefore
they will not be dealt with here.

Instead, my initial concern will be to identify the so-called natural
law views of then-nominee Thomas that proved so frightening to lib-
eral legal analysts and senators alike.46 To understand how important
the natural law issue was early in the hearings, one need only look to
the assertion by the chairman of the Judiciary Committee, Senator
Joseph Biden, that gaining an understanding of Thomas's natural law
views was "the single most important task of this committee. 47

III. NATURAL LAW PHILOSOPHY "

The debate between natural law theorists and legal positivists has
often been misconstrued as a debate over the validity of written versus
unwritten law.48 The real conflict between the two philosophies, how-
ever, is over morality rather than specific legal issues.49 Legal posi-
tivists like Oliver Wendell Holmes, Justice Hugo Black, and Chief
Justice Rehnquist believe that "[f]irst, the law exists by virtue of an act
or decision by the dominant political authority in civil society [and
s]econd, the law and morals are separate-the law must be under-
stood as it is, not as it ought to be."5" Natural law theorists, on the
other hand, follow a Thomistic-Aristotelian tradition and respond to
the "higher" purposes behind our laws. 1 In other words, morality is a

45 See Stephen Smith, The Truth about Clarence Thomas and the Need for New Black Lead-
ership, 12 REGENT U.L. REV. 513, 524 (1999-2000) ("It has been argued that ... Justice Thomas
decides cases not in an honest attempt to follow the law, but rather in an attempt to subvert the
law by ruling against groups that opposed his successful nomination to the Court.").

46 GERBER, supra note 1, at 36.
47 Id.
48 John S. Baker, Natural Law and Justice Thomas, 12 RECENT U.L. REV. 471, 473 (1999-

2000) ("The distinction between natural law and its antagonist, positivism, does not in fact corre-
spond to this division between written and unwritten law. Written law may declare or agree with,
and at least generally need not contradict, natural law.").

49 id. at 474.
50 SUE DAVIs, JUSTICE REHNQUIST AND THE CONsTITUTIoN 21 (Princeton University Press

1989).
51 Baker, supra note 48, at 510-11 ("Simply stated, natural law reasoning about the Good of

the person and society emphasizes one's moral obligations, including the obligation to obey the
Constitution and laws of a 'basically just' legal system.").
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necessary component of the law. However, this belief does not neces-
sarily entail a disregard for positive law, nor does it rule out particular
judicial philosophies.52

In practical terms, the different judicial philosophies held by nat-
ural law theorists and legal positivists do not necessarily lead to differ-
ent legal conclusions. As one writer has expressed it: "For much of
American constitutional history, positive law has declared or imple-
mented much of what 'speculative jurists' would prescribe as being a
requirement of natural justice. As a result, judges of both positivist
and natural law bent have routinely reached the same legal conclu-
sions, but for different reasons."53 It is quite possible for two judicial
"conservatives," or two "liberals" for that matter, to find themselves
on opposite sides of the legal positivist/natural law divide.54 The real
concern for most-Senator Biden, for instance 5 -when learning that
a judge or judicial nominee ascribes to natural law principles is
whether that belief requires the judge to constrain himself to the text
of the Constitution.56 As Justice Thomas insists, and Professor Baker
of Louisiana State University Law Center agrees, "traditional natural
law thinking is compatible-indeed, it is a natural ally-of judicial
restraint. ''

7

Professor Baker describes a connection between Thomas's Cath-
olic upbringing and his attraction to natural law.58 I do not wish to
speculate too much on this connection, as I feel that Thomas's exper-
iences at the EEOC had far more to do with the development of his
affinity for natural law. I think it is enough to say that Thomas's paro-
chial school education and the obligatory exposure to the writings of
St. Thomas Aquinas certainly may have predisposed him to natural
law theories much as Professor Baker suggests.5 9

52 Id. at 500.

53 Id. at 487.
54 Id. at 493-503.
55 GERBER, supra note 1, at 36.
56 Baker, supra note 48, at 495.
57 Id. at 497; see also Clarence Thomas, Judging, 45 KAN. L. REV. 1, 5-6 (1996).
58 Baker, supra note 48, at 499.
59 Professor Baker asserts that "[alt least until about twenty-five years ago, those educated

in Catholic parochial schools, as was Justice Thomas, would have been taught about the natural
law, as defined by Thomas Aquinas, and also probably taught that the American emphasis on
rights was an extension, adaptation, or rephrasing of traditional natural law." Id.



CIVIL RIGHTS LAW JOURNAL

During Thomas's days at the EEOC, he became friends with then
scholar-in-residence Ken Masugi.6° Masugi had previously been a stu-
dent of the Straussian political theorist Harry V. Jaffa.6 1 Following
Thomas's eventual confirmation, Masugi wrote an article on the hear-
ings for the journal Political Communication.62 In that article, Masugi
detailed the rationale behind Thomas's gravitation toward natural law
thinking as chairman of the EEOC:

Although he regarded some conservatives (as well as some liberals) as
racist, he saw their political and economic programs as ultimately to
the advantage of Black Americans in particular. He wanted a positive,
principled civil rights policy that was also consistent with a political
and social agenda that respected individual liberty. He sought a politi-
cal philosophy that would reflect the man who altered and formed his
life-his grandfather.63

Masugi contended that it was natural law that enabled Thomas to
combine his love for his grandfather, love for his country, and love for
his people into a coherent political philosophy.64 In 1987, Thomas
himself delivered a speech to the Heritage Foundation in which he
appealed for his party, the Republican Party, to welcome and incorpo-
rate natural law and its unique approach to individual rights:

This approach [basing a political regime on natural law] allows us to
reassert the primacy of the individual, and establishes our inherent
equality as a God-given right. This inherent equality is the basis for
aggressive enforcement of civil rights laws and equal employment laws
designed to protect individual rights. Indeed, defending the individual

60 GERBER, supra note 1, at 44.
61 Id. Jaffa argued for the use of the Declaration of Independence as evidence of dispute

over the morality of slavery among the Founders at the Constitutional Convention in Philadel-
phia. By consulting the intentions of the signers of the Declaration of Independence it was
thought that the "original intention" of the Constitution was in fact a fulfillment of the natural
law sentiments of the Declaration of Independence. Id.

62 Id.
63 Id.
64 Id. (Masugi quoted in Gerber: "Natural right was the perfect expression of his desire to

transcend his concerns for race and civil rights, in the sense that it preserved his care for the fate
of Black Americans while it enabled him to speak intelligently and in a principled fashion about
politics and society in general. Natural right refined his love of his own.").

[Vol. 14:1
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under these laws should be the hallmark of conservatism rather than
its Achilles heel.65

Thomas's interest in the individual as the focus of our nation's
civil rights laws is abundantly evident in these comments both from,
and referring to, his days at the EEOC.66  These views reflect
Thomas's desire to find expression for the philosophy of his grandfa-
ther in the work that he was engaged in,67 to remind Republicans of
the importance of the individual in the conservative agenda (espe-
cially with regard to civil rights laws), and to confirm that one can
hold the banner of "original intent" while at the same time find a way
to respect the text of a Constitution drafted by slaveholders.68 Ulti-
mately, Thomas found that he could use the Declaration of Indepen-

65 THOMAS, supra note 4, at 302.
66 GERBER, supra note 1, at 45.
67 His grandfather's emphasis on self-help and tough love led Thomas as EEOC chairman

and Thomas as Supreme Court Justice to repeatedly cite his own ascension from poverty as an
example to young black Americans.

Thomas used himself as an example to encourage black college students in a 1993 speech at
Tuskeegee University in Alabama, a school founded by one of Thomas's heroes, Booker T.
Washington:

"Many of you are the first in your family to go to college. I was there. Some of you have
grown up in rural areas. I was there. Some of you were raised by one or neither parent. I
was there. Some of you have barely or never seen your fathers. I was there. Some of you
only have one pair of shoes. I was there. Some of you will be heavily in debt when you
leave college." (The students cheer.) "I finished paying my student loans two years ago.
So I was there. Some of you may be frustrated. Some of you may be angry. Some of you
may be confused. I was there .... I'm coming back today on a mission of love. I am no
better than you-all. I'm no smarter than you-all. I'm no more talented than you-all. I've
never been No. 1 in my class .... I'm no brighter than you-all, and, except for being
older, I'm no different."

Jeffery Rosen, Moving On, NEw YORKER, Apr. 29-May 6, 1996 at 71, 73 (emphasis in original).
68 From a practical standpoint, these realizations led Thomas, as head of the EEOC, to

reject broad-based group remedies in favor of providing relief narrowly tailored to "making
whole" individuals harmed by discrimination. His greatest concern appeared to be that "policies
that accentuated group rights to achieve racial justice were misdirected because of their ten-
dency to foster interest group politics in the public realm." Kirk A. Kennedy, Reaffirming the
Natural Law Jurisprudence of Justice Clarence Thomas, 9 REGENT U. L. REV. 33, 55 (1997). In
his own words, Thomas has cautioned against the moral implications of group-based preferences,
and indicated his desire to return to a focus on the individual:

I intend to take EEO enforcement back to where it started by defending the rights of
individuals who are hurt by discriminatory practices .... [tjhose who insist on arguing
that the principal of equal opportunity, the cornerstone of civil rights, means preferences
for certain groups have relinquished their roles as moral and ethical leaders in this area. I
bristle at the thought, for example, that it is morally proper to protest against minority
racial preferences in South Africa while arguing for such preferences here.

Clarence Thomas, The Equal Opportunity Commission: Reflections on a New Philosophy, 15
STETSON L. REV. 29, 35 (1985).
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dence as the "lodestar for interpreting the Constitution on matters of
race." 69 By the time Thomas left the EEOC to join the Court, he was
devoted to "the principle that individuals should be judged on the
basis of individual merit and individual conduct" and believed that the
mere idea of positing group characteristics was inherently
problematic."0

A. The Primacy of the Individual

Thomas's "higher law" approach to the individual has led him to
emphasize the "universality of man's inherent nature . . .instead of
conventionalist aspirations toward egalitarianism or redistributionist
ends," and to express disdain for the categorization of whole groups as
victims in our society."v He believes that focusing on group identifica-
tion only serves to stultify the autonomous agency of Americans that
is both guaranteed and required by Declaration of Independence and
the Constitution:

The idea that whole groups or classes are victims robs individuals of
an independent spirit-they are just moving along with the "herd" of
other victims. Such individuals also lack any incentive to be indepen-
dent, because they know that as part of an oppressed group they will
neither be singled out for the life choices they make nor capable of
distinguishing themselves by their own efforts.72

In keeping with this sentiment, Thomas's approach to civil rights is
based upon a "conception of civil rights as an individual rather than a
group concern. ' 73  He contends that it is Constitutional "'error' to
focus on groups as opposed to individuals. ' 74 Following this error,

69 THOMAS, supra note 4, at 308.
70 Id. at 300.
71 Kennedy, supra note 68, at 56.
72 Clarence Thomas, Victims and Heroes in the "Benevolent State", 19 HARV. J.L. & PUB.

POL'Y 671, 679-80 (1996).
73 GERBER, supra note 1, at 50.
74 Id.; see also Holder v. Hall, 512 U.S. 847, 907 (1994) (Thomas, J., concurring).

[T]he system [the majority has] instituted affirmatively encourages a racially based
understanding of the representative function. The clear premise of the system is that
geographic districts are merely a device to be manipulated to establish "black representa-
tives" whose real constituencies are defined, not in terms of the voters who populate their
districts, but in terms of race. The "black representative's" function, in other words, is to
represent the "black interest."

Id. (citations omitted).

[Vol. 14:1
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mainstream civil rights advocates display a disturbing concern for
interest-groups. It is important to note that Thomas does not merely
object to such preferences as a violation of the rights of individuals
who lose out as a result of them. Instead, Thomas is most concerned
with the negative impact on those categorized on the basis of group-
identification and denied the societal benefits of governmental recog-
nition of their capacity as individuals.76

B. The Declaration of Independence and the Civil War
Amendments

Thomas has devised a unique approach for locating his prefer-
ence for individual interests over group interests in the Constitutional
tradition itself. Thomas's discussion of the Declaration of Indepen-
dence and historical figures like Abraham Lincoln and Frederick
Douglas reveal his deep faith in America.77 This faith and its neces-
sary corollary-the idea that slavery was a terrible "anomaly" in
American history-very much inform his natural law approach to the
Constitution.78 In Thomas's view "[t]here is more to governance than
a mere distribution of property. ' 79 Accordingly, the Constitution does
not cater to interest groups; if anything, it seeks to sap their strength:
"It is vital that Black Americans especially demand that the Constitu-
tion and the nation it forms be interpreted in its highest, not simply

75 GERBER, supra note 1, at 50.
76 Clarence Thomas, Affirmative Action Goals and Timetables: Too Tough? Not Tough

Enough!, 5 YALE L. & POL'y REV. 402, 403 n.3 (1987) ("I think that preferential hiring on the
basis of race or gender will increase racial divisiveness, disempower women and minorities by
fostering the notion that they are permanently disabled and in need of handouts, and delay the
day when skin color and gender are truly the least important things about a person."); see also
Grutter v. Bollinger, 123 S. Ct. 2325, 2362 (2003) (Thomas, J., dissenting) (explaining how
affirmative action can lead to feelings of inferiority and dependency in those presumably
benefited).

77 Clarence Thomas, Toward a "Plain Reading" of the Constitution-The Declaration of
Independence in Constitutional Interpretation, 30 How. L.J. 983, 985-89 (1987).

78 Thomas contends that it was this faith which gave the Civil Rights movement in this
country the power to make great changes in society:

It is of absolute importance to preserve what is strongest in the original Civil Rights
movement: its insistence that what it demanded is what America has always promised; the
logic of American ideals required Civil Rights legislation. Accepting the Taney view of
American history [that black men did not have rights which white men were required to
respect] puts the Civil Rights tradition at odds with the American political tradition, an
enmity that saps it of its greatest moral force.

Id. at 986 (emphasis in original).
79 Id. at 989.
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most efficiently functioning instrument that parcels out goods to dif-
ferent competing interest groups."8

Thomas contends that the Constitution contains "principles and
purposes entirely hostile to the existence of slavery. 8' He has argued
that the Civil War Amendments were in fact the long-in-coming ful-
fillment of the founding principles of the nation, equality and liberty. 2

When one reads the Constitution with this in mind, it becomes clear
that it was the "original intention" of the "Constitution to be the ful-
fillment of the ideals of the Declaration of Independence. 83

C. Originalism

As mentioned above, Thomas uses natural law to express his
belief that there is a better way to view the original intention of the
Founders than the one that often prevails. He does not perceive there
to be any irreconcilable conflict between being an originalist and at
the same time viewing the Constitution as heralding the end to slavery
even prior to the Civil War Amendments: "With the Declaration as a
backdrop, we can understand the Constitution as the Founders under-
stood it - to point toward the eventual abolition of slavery. '

Whether or not his natural law views qualify Thomas as an
"originalist" or as a "textualist" is also up for debate. Professor Baker,
for one, considers Thomas to be both an "originalist" and a "textual-
ist" despite, or maybe in light of, his natural law point of view. 5 In
fact, Baker suggests that natural law is, in a sense, essential to
originalism:

Every judge, indeed every lawyer, should know that natural law and
natural rights theories, in some sense, did inform the Framers' under-
standing of government. Consequently, it is reflected in the positive
law of the Constitution. Without such knowledge, a judge will have
great difficulty in ascertaining the meaning of the Constitution as both

80 Id.
81 Id. at 983 (quoting Frederick Douglas, Fourth of July Oration, in WHAT CoUNTRY

HAVE I? POLITICAL WRITINGS BY BLACK AMERICANS 38 (Herbert Storing ed., 1970)).
82 Id. at 986.
83 Thomas, supra note 77, at 985; see also Clarence Thomas, The Higher Law Background

of the Privileges or Immunities Clause of the Fourteenth Amendment, 12 HARV. J.L. & PUB.
POL'Y 63, 65 (1989) ("If the Constitution is not a logical extension of the principles of the Decla-
ration of Independence, important parts of the Constitution are inexplicable.").

84 Thomas, supra note 83, at 65-66.
85 Baker, supra note 48, at 502.

[Vol. 14:1
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a frame of government and a guarantee of rights, whatever one's
beliefs about the proper role of such knowledge. 86

Whether or not Justice Thomas holds these natural law views is
another question entirely. If his confirmation testimony is any indica-
tor, Thomas is dedicated to keeping separate his spoken and pub-
lished "musings" as a "part-time political theorist" from his
constitutional adjudication.87 Professor Gerber, for one, contends,
that it is "impossible to divorce the interpretation of a law-including
the Constitution-from the political values the interpreter brings to
the law. '

Before turning to the civil rights jurisprudence of Justice Thomas,
it important to note that the words of Professor Gerber and of Clar-
ence Thomas should both be taken with a grain of salt. Many legal
analysts agree with Professor Gerber, especially on the issue of Justice
Thomas's civil rights jurisprudence.89 Nevertheless, whether one
appreciates Justice Thomas's civil rights concurrences for their passion
and apparent sincerity, praises them for their deep understanding of
the original meaning of the Constitution, rails against their insensitiv-
ity to the real-world plight of black Americans, or opposes them for
misunderstanding the doctrine of stare decisis, it is important to
remember that all of these evaluations are themselves also matters of
interpretation that cannot, if Gerber is correct, be divorced from the
political values one brings to the law.

IV. THOMAS'S CIVIL RIGHTS JURISPRUDENCE

A. Opinion Writing
Professor Christopher Smith of Michigan State University has

noted that Justice Thomas seldom writes the opinion for the Court in
civil rights cases.' Smith attributes this fact to a reluctance on the
part of the Chief Justice and others to let Thomas's "distinctive
vision" speak for the Court in some of the most important and contro-
versial cases in the nation.9" As a result, Justice Thomas has had to

86 Id. at 503-04 (emphasis in original).
87 GERBER, supra note 1, at 38.
88 Id. at 42 (emphasis in original).
89 See infra notes 225, 301, and 307 and accompanying text.
90 Christopher E. Smith, Clarence Thomas: A Distinctive Justice, 28 SETON HALL L. REV. 1,

4 (1997).
91 Id. at 5.
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find a way to express his "distinctive vision" through his concurrences
and dissents.92 Through these opinions he reveals his stance on highly
controversial issues and exhibits the characteristics of a judicial philos-
ophy that will, in all likelihood, stand out as unique on the Court for
the better part of the first half of this century.

Professor Smith makes much of a comment made by then-nomi-
nee Thomas that he would bring to the Court "an understanding and
the ability to stand in the shoes of other people across a broad spec-
trum of this country."93 Smith believes that it is in the civil rights juris-
prudence of the now-Justice Thomas that the legal community is likely
to see, or be critical of the absence of, evidence of this understanding:
"If there is any area of law where Thomas's empathic understanding
of people and social problems is likely to appear, it presumably should
be in the area of race because of the certainty that his life experiences
exposed him to racial discrimination."94 It is one thing to predict that
Justice Thomas's empathy will shine through in his civil rights opin-
ions, but it is quite another to say what form such empathy might take.
In other words, what Professor Smith and others call Thomas's racial
self-hatred and unwarranted dismissal of the social complexities of the
problems before the Court, Thomas's supporters, and the Justice him-
self, call a genuine love for his people and a jurisprudence that is true
to both the Constitution and the "true principles" of the Civil Rights
movement.95

92 Professor Stephen F. Smith ably dispenses with the claim of some that Justice Scalia
writes the opinions and Justice Thomas signs his name to them. Professor Smith points out that
the high rate of agreement between the two justices-93% in the 1997-1998 Court term-is far
from rare on the Supreme Court. He also notes the racist undertones resonating from a claim
that Justice Thomas, like the late Justice Thurgood Marshall, takes his lead from his white breth-
ren: "[I1n spite of their high rates of agreement with each other (which averaged 94.3% from
1980-89 and stood and an incredible 100% during the 1984 and 1988 terms), Justice Marshall was
not a puppet of Justice Brennan. The accusation is no more apt when directed against Justice
Thomas." Smith, supra note 45, at 516-17.

93 CHRISTOPHER E. SMITH & JOYCE A. BAUGH, THE REAL CLARENCE THOMAS: CONFIR-
MATION VERACITY MEETS PERFORMANCE REALITY 36 (2000).

94 Id. at 109.
95 Smith, supra note 45, at 522. Justice Thomas's biographer Andrew Peyton Thomas

details an exchange between the- nominee Thomas and Senator Paul Simon concerning
Thomas's capacity for empathy:

[Senator Paul] Simon said that he saw "two Clarence Thomases. One who has written
some extremely conservative and I would even say insensitive things-maybe you
wouldn't agree with that description-and then I hear the Clarence Thomas with a heart
.... How do I put those Clarence Thomases together, and which is the real Clarence
Thomas?" [Thomas responds,] "Senator, that is all a part of me. You know, I used to ask
myself how could my grandfather care about us when he was such a hard man sometimes.

[Vol. 14:1
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B. Judicial Restraint

Justice Thomas has been quite clear about his commitment to fol-
low the intentions of the Framers and to do his part to limit the power
of judges to impose their will upon the construction of the Constitu-
tion. As he has written, "It is a bedrock principle of judicial restraint
that a right be lodged firmly in the text or tradition of a specific consti-
tutional provision before we will recognize it as fundamental."96 In
addition, Justice Thomas has cautioned against allowing personal
characteristics to affect one's interpretation of the law:

A judge does not look to his or her sex or racial, social or religious
background when deciding a case. It is exactly these factors that a
judge must push to one side in order to render a fair, reasoned judg-
ment on the meaning of the law... [o]therwise he is not a judge, but a
legislator, for whom it is entirely appropriate to consider personal and
group interests.97

Contrast this statement with a statement by Professor Gerber
about the similarity between the policy speeches of Clarence Thomas
and the judicial opinions of Justice Thomas on civil rights issues:

[T]here is the undeniable fact that Justice Thomas's judicial opinions
often read the same as his policy speeches and articles .... This is
especially apparent in civil rights, the area in which Chairman Thomas
had the most to say as a policymaker, and the area in which Justice
Thomas continues to say the most as a member of the Supreme Court.
Indeed, Justice Thomas's judicial opinions in all three of the major
areas of civil rights law-desegregation, voting rights, and affirmative
action-are virtually identical to his policy statements about these
matters.

98

Gerber turns to the case law to support this conclusion. He begins by
noting Justice Thomas's critique of Brown v. Board of Education99-

But, you know, in the final analysis, I found that he is the one who cared the most because
he was honest and straightforward with us, as opposed to pampering us, and prepared us
for difficult problems that would confront us."

Id.
96 Lewis v. Casey, 518 U.S. 343, 367 (1996) (Thomas, J., concurring).
97 Clarence Thomas, Judging, 45 U. KAN. L. REV. 1, 4 (1996).
98 GERBER, supra note 1, at 194 (emphasis in original).
99 347 U.S. 483 (1954).
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both in a Howard Law Journal article'00 as well as in the 1995 school
desegregation case Missouri v. Jenkins 01- for its reliance on "dubi-
ous social science" as opposed to the "reason and moral principles" of
the Constitution and the Declaration of Independence. 102 Gerber
points out 10 3 the similarity between Thomas's comments on affirma-
tive action, published in a Yale Law and Policy Review" article in
1987, and his concurrence in the 1995 case Adarand Constructors, Inc.
v. Pena.t°5 On voting rights, Gerber asserts that, "Justice Thomas's
judicial opinion in Holder v. Hall1°6 differs from Chairman Thomas's
1988 policy speech to the Tocqueville Forum in word choice alone."'0 7

That a Justice tends to vote in line with his or her own policy
inclinations is far from an unheard of phenomenon. What is interest-
ing about such consistency is not its appearance, but rather its impact
on the debate over jurisprudential consistency and integrity. In other
words, to fully understand the impact of Justice Thomas's policy views
on his jurisprudence, we must ask two questions: first, what about
stare decisis, and second, what happens when judicial philosophy
bumps up against policy inclinations?

C. Holder v. Hall and Voting Rights

1. Background

The Fifteenth Amendment granted blacks the right to vote in this
country in 1870.18 The Amendment, however, was ineffective in
terms of enforcing this new right. It was not until the Voting Rights
Act of 1965 that major structural changes began to take place in vot-
ing procedures.'0 9 The statute was originally envisioned as a "reme-
dial provision" designed to eliminate the restrictions placed upon the

100 GERBER, supra note 1, at 267 n.16.
101 515 U.S. 70, 119-22 (1995) (Thomas, J., concurring).
102 GERBER, supra note 1, at 194.
103 Id. at 196.
104 THOMAS. supra note 4, at 302.
105 515 U.S. 200, 240 (1995) (Thomas, J., concurring).
106 512 U.S. 874, 891 (1994) (Thomas, J., concurring).
107 GERBER, supra note 1, at 196 (emphasis in original).
108 "The right of citizens of the United States to vote shall not be denied or abridged by the

United States or by any State on account of race, color, or previous condition of servitude." U.S.
CONST. amend. XV, § 1.

109 Peter J. Beverage, Constitutional Law-Elections-The Size of a Government Body is
Subject to a Vote Dilution Challenge Under Section 2 of the Voting Rights Act of 1965, 26 ST.
MARY'S L.J. 533, 542 (1995).
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voting rights of blacks in the segregated South, such as discriminatory
literacy tests and poll taxes. 110 The operative portions of the Voting
Rights Act are Section 2, which "addresses existing methods utilized
to deny or abridge a citizen's right to vote," and Section 5,
"requir[ing] states with a history of discriminatory voting practices to
obtain federal preclearance prior to changing a voting standard, prac-
tice, or procedure." '

The presence of multimember districts and the practice of redis-
tricting-also known as gerrymandering-were two of the more effec-
tive tools employed in the segregated South to limit the impact of the
votes of blacks.'12 Multimember districts have the effect of diminish-
ing the vote cast by a minority group in the sense that the minority
group becomes less likely, given its smaller numbers, to elect a repre-
sentative.11 3 Gerrymandering, on the other hand, involves the draw-
ing of legislative district boundary lines in such a way as to lessen the
impact of minority votes by either concentrating or dispersing those
votes throughout a number of districts." 4

Faced with precedent requiring a "results" test for determining
discriminatory practices based on a history of discrimination, in 1980
the Supreme Court, in Mobile v. Bolden, chose to overrule that test
and instead require plaintiffs to show the presence of intentional dis-
crimination in order to go forward with their claims of what is now
called "vote dilution." '115 In response, in 1982 Congress amended the
Voting Rights Act, rendering it unnecessary for plaintiffs to make a
showing of intentional discrimination.1 16 However, to appease those
who favored Bolden, Congress also made clear that the new amend-
ments did not in any way require proportionate representation for
minorities." 7 The effect of this change was to dramatically increase
the number of vote dilution cases reaching the courts.1 8

110 Holder, 512 U.S. at 893 (Thomas, J., concurring).

111 Beverage, supra note 109, at 542-43. The Voting Rights Act is codified at 42 U.S.C.
§ 1973 et seq.

112 Beverage, supra note 109, at 544.

113 Id.
114 Id.
115 446 U.S. 55 (1980).

116 Beverage, supra note 109, at 547.

117 Id.
118 Id. at 548.
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In the 1986 term, the Burger Court faced its first opportunity to
consider the new Section 2. In Thornburg v. Gingles,' 9 a case from
North Carolina dealing with a multimember districting scheme, the
Court announced three "preconditions" that it would apply to vote
dilution cases. In order for a claim to qualify as vote dilution it was
now essential that "(1) the minority group was sufficiently large and
geographically compact to constitute a majority in a single-member
district; (2) the minority group was politically cohesive; and (3) the
white majority was sufficient as a bloc to enable it to defeat, in a mul-
timember system, the minority's preferred candidate. ' 120 In Gingles,
these preconditions were applied to a situation in which electoral
practices were being challenged on the grounds that they were
designed to decrease minority voting strength.121

The issue of "vote dilution" arose again before the Rehnquist
Court in 1994 in Holder v. Hall.1 2 Holder involved respondents from
Bleckley County, Georgia who were challenging the county's single-
commissioner system. 2 3 Respondents argued that the single-member
commission-as opposed to the multi-commissioner districts, which
were more common throughout the state-were "enacted or main-
tained with an intent to exclude or to limit the political influence of
the County's black community. ' 124 In other words, because there was
only one political office up for election, black voters were shut out of
the process because the white majority could always outvote them; if,
on the other hand, the county had chosen a multi-member board of
commissioners, black voters were much more likely to have a hand in
selecting the election's winners. The respondents in Holder brought
both statutory claims under Section 2 of the Voting Rights Act as well
as constitutional claims under the Fourteenth and Fifteenth Amend-
ments. 25 The district court rejected the Constitutional claims out-
right, finding that the respondents failed to satisfy two of the three
Gingles preconditions; they failed to prove that whites voted in a bloc
in Bleckley County in such a way as to prevent the election of a
minority-preferred candidate, and also failed to show that blacks rep-

119 478 U.S. 30 (1986).
120 GERBER, supra note 1, at 85.
121 478 U.S. 30 (1986).
122 512 U.S. 874 (1994).
123 Id. at 876-77.
124 Id. at 877.
125 Id. at 877-78.
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resented a politically cohesive voting population. 126 The Eleventh Cir-
cuit Court of Appeals reversed on the statutory claim, concluding that
the second and third Gingles preconditions had in fact been met, and
that there was liability under Section 2.127

2. The Majority

The majority voted to reverse the holding of the Eleventh Cir-
cuit. 128 The five members of the Court determined that the Section 2
claim must fail because there existed no "objective benchmark"
against which to measure the dilutive effects of a single-commissioner
district: "With respect to challenges to the size of a governing author-
ity, respondents fail to explain where the search for reasonable alter-
native benchmarks should begin and end, and they provide no
acceptable principles for deciding future cases. The wide range of pos-
sibilities makes the choice 'inherently standardless.'"129

In her concurrence, Justice Sandra Day O'Connor argued that
adoption of the plan favored by the respondents would open the
floodgates to complaints with no way to assure a satisfactory conclu-
sion-plaintiffs, either "insufficiently large or geographically com-
pact," would continually argue for a more numerous commissioner

130structure. Justice O'Connor asserted that the respondents failed to
show how a common alternative practice could be used as a bench-
mark in the case, or how it would be possible ever to call off the
search for alternative benchmarks. 31 In her opinion, a decision in the
respondents' favor would be quite dangerous because it would lack
principles by which to determine future cases. 32

126 Hall v. Holder, 757 F. Supp. 1560, 1582 (M.D. Ga. 1991).
127 Hall v. Holder, 955 F.2d 1563, 1569 (11th Cir. 1992).
128 Holder, 512 U.S. at 885.
129 Id.
130 Id. at 889 (O'Connor, J., concurring).
131 Id. at 890. But see Beverage, supra note 109, at 553-54, arguing that:

[A] three member plurality relied on a seemingly forgotten, and much ignored, ele-
ment of vote dilution-establishment of a reasonable alternative benchmark representing
undiluted voting strength-to summarily conclude that the size of a government body is
immune to claims of vote dilution. Prior decisions addressing such claims have not relied
on the need to establish a clearly defined benchmark, but instead have emphasized
minority and majority voting tendencies and the resulting effect on a minority group's
opportunity to elect a representative responsive to its interests.

132 Holder, 512 U.S. at 890 (O'Connor, J., concurring).
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3. Thomas Concurrence

Justice Thomas's concurrence in Holder has been heralded as his
"breakthrough" opinion133 and his biographer, for one, contends that
"Thomas's entire adult life had been devoted to proving the thesis of
this opinion: Blacks do not all think alike. His concurrence in Holder
was an eloquent argument in behalf of this truth.' 1 34 Thomas took the
opportunity to forcefully criticize the Court's voting rights jurispru-
dence and, as has often been his style, to agree with the judgment of
the majority for different reasons. 35 In his concurrence, Thomas
asserted that the "broad reach" of Section 2, in its application to vote
dilution, was the result of a mistaken reading of the words "standard,
practice, or procedure" in the statute,136 a reading that he believes is
both "at odds with the terms of the statute" as well as "unworkable in
practice."'1 37 One writer has extrapolated from Thomas's Holder con-
currence that the Justice might be willing to "overrule almost every
Voting Rights Act case the Court had ever decided-including
Gingles."138

For Justice Thomas, a "standard, practice, or procedure" in the
Act refers only to "state enactments that limit citizens' access to the
ballot."'39 Viewed narrowly in this way, Section 2's purpose is to elim-
inate the hollow tests and procedures used to prevent black voter
registration in the segregated South. 4 If given their "ordinary mean-
ings," Justice Thomas contends in Holder that the words "standard,
practice, or procedure" may not be construed to refer to the size of a
local governing body, as the, majority had done.141 Underlying the
willingness of district courts to interpret such characteristics as coming
within the purview of Section 2, Thomas identifies the objectionable
"regulatory" manner in which the Act was being used by the federal
judiciary. 4 2 He believes that our district courts have been engaged in

133 GERBER, supra note 1, at 83.
134 THOMAS, supra note 4, at 497.
135 Holder, 512 U.S. at 891 (Thomas, J., concurring).
136 Id. at 892-93.
137 Id. at 892.
138 GERBER, supra note 1, at 87.
139 Holder, 512 U.S. at 893 (Thomas, J., concurring).
140 Id.
141 Id. at 915.
142 Id. at 893-94.
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political theorizing in order to determine what amounts to a "fair"
level of representation or a truly "undiluted" vote.'43

This attack upon the political theorizing of district courts is fueled
not only'by Justice Thomas's concerns over institutional competency,
but also by his wariness of giving courts the power to determine what
the voting strength should be for any particular minority group) 44

The perniciousness of such an allocation, for Thomas, is that this care-
less jurisprudence and its unfounded assumptions have led to a "reme-
dial mechanism that encourages federal courts to segregate voters into
racially designated districts to ensure minority electoral success. In
doing so, we have collaborated in what may aptly be termed the racial
'balkaniz[ation]' of the Nation.' 1 45

What really appears to bother Thomas is the "assumption that
the group asserting dilution is not merely a racial or ethnic group, but
a group having distinct political interests as well.' 1 46 He attacks the
Gingles political-cohesion precondition on the grounds that it pro-
vides no genuine barrier to assertions of vote dilution by minority
groups. 47 Thomas argues that the nation has been operating under
the "working assumption that racial groups can be conceived of
largely as political interest groups.' 1 48 He hauntingly describes the
America that may result from the now-fashionable practice of drawing
majority-minority single-member districts: "We have involved the fed-
eral courts, and indeed the Nation, in the enterprise of systematically
dividing the country into electoral districts along racial lines-an
enterprise of segregating the races into political homelands that
amounts, in truth, to nothing short of a system of 'political
apartheid." 149 Justice Thomas uses arguments made by the late Jus-
tice William 0. Douglas to illustrate what he sees as the danger of our
assumptions and their repugnance to the "ideal of a color-blind Con-

143 Id.
144 GERBER, supra note 1, at 89 ("As troubled as Justice Thomas undeniably was by

unelected judges making political theory choices, he was more troubled by the assumption
underlying the political theory choices that had been made in the vote dilution context: members
of racial and ethnic groups 'think alike' on public policy matters.").

145 Holder, 512 U.S. at 892 (Thomas, J., concurring) (citing Shaw v. Reno, 509 U.S. 630, 658
(1993)).

146 Id. at 903.
147 Id. at 903-04.
148 Id. at 905.

149 Id. (citing Shaw, 509 U.S. at 647).
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stitution."'5 ° Ultimately agreeing with Justice Douglas, Thomas
argues that the nation's districting practices are dangerously divisive
and, at the end of the day, stultifying to the goal of multiracial coali-
tion building.'51

In his Holder concurrence, Justice Thomas interpreted the Voting
Rights Act in a manner that coincides perfectly with his descriptive
and normative assertions on the primacy of the individual with regard
to civil rights and the Constitution. Despite precedent to the contrary,
he used the Act to support his descriptive assertions by emphasizing
that Section 2(a) "speaks only in the singular of the right of 'any citi-
zen' to vote.' 1 52 Of course, vote-dilution claims necessarily rely upon
the validity of asserting a group right.1 13 As such, reading the statute
to include the concept of vote dilution effectively "distort[s] that focus
on the individual" evident within the text. 5 4

Under this framework, two things become clear: first, that the
claim of vote dilution presupposes a group right, and second, that the
assertion of a group right is in irreconcilable conflict with the focus on
the individual that Thomas locates in Section 2 of the Voting Rights
Act. With these points in mind, Thomas reads the Act in such a way
as to suggest that its main concern is political access. Under this view,
as long as American citizens, regardless of race, have an equal "oppor-
tunity" to participate in the electoral process, then the right to vote
has been secured. 55 By straying from the bounds of access and oppor-
tunity, Thomas argues, the judiciary engages in the business of politi-
cal theory, where it lacks the requisite institutional competency'5 6 and
often bases its remedial measures on questionable assumptions about
race.157

4. The Response

The sentiment underlying both Thomas's policy speeches and his
Holder concurrence is that "a black person should be regarded as an

150 Id. at 905-06.
151 12 .S. a! 907C.~f'

152 Id. at 918.
153 Id. ("a vote dilution claim necessarily depends on the assertion of a group right").
154 Id.
155 Id. at 925 (Thomas, J., concurring).
156 Id. at 901-02.
157 Holder, 512 U.S. at 905-06.
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individual, not as a member of a racial group." '58 As mentioned
above, Professor Gerber argues that Thomas's policy speech before
the Tocqueville Forum in 1988 and his Holder opinion differ in "word
choice alone."159 It seems reasonable, then, to inquire whether Justice
Thomas pays proper heed to the doctrine of stare decisis when he calls
for a reappraisal of much of the Court's voting rights jurisprudence.

In his Holder concurrence, Thomas explicitly calls for the reversal
of Gingles as a linchpin in the line of wrongly decided cases.160 He
considers the Court's previous reasoning to be so textually inept as to
effectively supercede stare decisis, the doctrine by which the Court
generally follows its own precedent when a case on point exists. He
wrote, "[c]ontinued adherence to a line of decisions that necessitates
such dissembling cannot possibly promote what we have perceived to
be one of the central values of stare decisis: the preservation of 'the
actual and perceived integrity of the judicial process.' , 16' Justice John
Paul Stevens strongly disagreed. In a separate dissent, Stevens took
on Thomas's arguments, proceeding to list all of the important cases
he believed would be overturned if Thomas's reading of the Act were
to prevail.1 62

158 GERBER, supra note 1, at 196.
159 Id.
160 Holder, 512 U.S. at 936 (Thomas, J., concurring) ("[Wihen governing decisions are

unworkable or are badly reasoned, this Court has never felt constrained to follow precedent.
The discussion above should make clear that our decision in Gingles interpreting the scope of §2
was badly reasoned; it wholly substituted reliance on legislative history for analysis of statutory
text." (internal quotations and citations omitted)).

161 Id. at 936-37.

162 Id. at 964-65 (Stevens, J., dissenting). Justice Stevens first points out that Justice
Thomas' interpretation would require overturning Allen v. State Board of Elections, 393 U.S. 544
(1969) (finding the Voting Rights Act should be interpreted broadly). Justice Stevens then lists
the cases that have followed Allen and would, by extension, also be overturned. They are:
Houston Lawyer's Assn. v. Attorney General of Tex., 501 U.S. 419 (1991) (following Allen);
Pleasant Grove v. United States, 479 U.S. 462 (1987) (same); Thornburg v. Gingles, 478 U.S. 30
(1986) (same); Port Arthur v. United States, 459 U.S. 159 (1982) (same); City of Rome v. United
States, 446 U.S. 156 (1980) (same); and Dougherty County Bd. of Ed. v. White, 439 U.S. 32 (1978)
(same).

Finally, Justice Stevens points to several cases that Justice Thomas's interpretation would
call into question because they all assumed broad interpretation of the Voting Rights Act. These
cases are: Voinovich v. Quilter, 507 U.S. 146 (1993); Growe v. Emison, 507 U.S. 25 (1993); Pres-
ley v. Etowah County Comm'n, 502 U.S. 491 (1992); Chisom v. Roemer, 501 U.S. 380 (1991);
McCain v. Lybrand, 465 U.S. 236 (1984); City of Lockhart v. United States, 460 U.S. 125 (1983);
Hathorn v. Lovorn, 457 U.S. 255 (1982); Blanding v. DuBose, 454 U.S. 393 (1982); McDaniel v.
Sanchez, 452 U.S. 130 (1981); and Berry v. Doles, 438 U.S. 190 (1978).
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Responding to Justice Thomas, Professors Karlan and Levinson
argue that "race in contemporary America is highly correlated with
views on politically salient issues." '163 Nevertheless, they praise his
recognition of the problem of causation that arises when a correlation
is drawn between race and political orientation. 64 Where they disa-
gree with Thomas is on the question of whether race can be a "source
of political community.' ' 165 They assert that the Court, and Thomas in
particular, has rendered itself "willfully blind" to the "idea that blacks
can comprise a political community because of a normative vision -
because it actively resists, as an ideological matter, the proposition
that black voters have a distinct political viewpoint."' 66 In blinding
itself this way, Karlan and Levinson assert that the Court becomes
unaware that

unless black voters are able to elect candidates of their choice, their
particular bundle of interests, for which race serves as a shorthand,
may be undersatisfied relative to the number of individuals asserting
these interests and the intensities of their preferences. Preventing the
creation of districts from which black representatives have a realistic
chance of being elected, therefore, shortchanges certain political inter-
ests and distorts the pluralist process. 167

Whereas Thomas's biggest fear is that racial groups will continue
to be treated like interest groups with regard to voting rights cases,
Karlan and Levinson appear to suggest that that is exactly how they
should be treated: "When groups coalescing around race are properly
viewed as ordinary, contingent factions in a pluralist political system,
judicially denying those groups the recognition available to other
politically successful factions serves not to de-emphasize race, but
quite the opposite, to single it out as taboo. '168 Such sentiments are a
perfect expression of the kind of ideas Thomas feels are most danger-
ous in the realm of civil rights generally, and with regard to the well-
being of black Americans specifically.

163 Pamela S. Karlan & Daryl J. Levinson, The Importance of Political Deliberation and
Race-Conscious Redistricting: Why Voting is Different, 84 CALIF. L. REV, 1201, 1220 (1996).

164 Id. at 1221.
165 Id. at 1216.
166 Id. at 1217.
167 Id. at 1218.
168 Id. at 1219; but see Smith, supra note 45, at 530 ("The notion that all blacks must and do

think alike is as obviously racist and untrue as the saying that all blacks look alike.").
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D. Adarand v. Pena and Affirmative Action
1. Background

It is clear that the level of scrutiny applied by a court considering
the constitutionality of affirmative action programs can make all the
difference in the world. After Adarand Constructors, Inc. v. Pena,169

decided in 1995, federal affirmative action programs are subject to
strict scrutiny, just as state and local programs have been for some
time. The Adarand decision ensures that, unless federal affirmative
action programs can be shown to be narrowly tailored to serve a com-
pelling government interest, they are per se invalid.17

How Clarence Thomas the "part-time political theorist" comes
down on the policy of affirmative action is also clear; he vehemently
rejects it as paternalistic and a major contributor to the "culture of
victimology" among minorities in this country. 171 When Justice
Thomas opines on the question of the proper level of judicial scrutiny
applicable to affirmative action programs, the language of his judicial
opinions has very much the same feel.

The Supreme Court has not always been consistent on the level
of scrutiny applied to such programs. In 1978, a divided Court ren-
dered its opinion in Regents of the University of California v. Bakke.172

Justice Lewis Powell's plurality opinion led to a victory for Bakke
himself-in the form of admission-as well as a condemnation of the
quota policy used by the University of California at Davis Medical
School in its admissions process.17 3 Justice Powell's opinion also
included an endorsement of a race-as-one-factor-among-many policy
then in use at Harvard.174

In the early years of the Rehnquist Court, the issue of affirmative
action pitted Justice William Brennan, the staunch defender, against
Justice O'Connor, who was very much opposed.175 In 1989, the Court
considered the constitutionality of a city-wide affirmative action pro-
gram providing set-asides for minority businesses in City of Richmond
v. J.A. Croson Co. 176 The Court applied the Fourteenth Amendment

169 515 U.S. 200 (1995).
170 Id. at 224-25.
171 Thomas, supra note 13, at 679.
172 438 U.S. 265 (1978).
173 Id. at 319-20.
174 Id.
175 GERBER, supra note 1, at 99.
176 488 U.S. 469 (1989).
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to the program, holding that "the standard of review under the Equal
Protection Clause is not dependent on the race of those burdened or
benefited by a particular classification." '177 In short, the proper stan-
dard of review was one of strict scrutiny, regardless of whether the
classification of individuals on the basis of race by the government was
done for benign or malignant purposes.178

Because Croson concerned a local-government actor and was
decided under the Fourteenth Amendment, it remained unclear
whether strict scrutiny was applicable to the federal government for
claims arising under the Fifth Amendment. In 1990's Metro Broad-
casting, Inc. v. FCC,'7 9 Justice Brennan was able to assemble a 5 to 4
majority to apply an intermediate standard of review with regard to
Fifth Amendment challenges to federal affirmative-action pro-
grams. 8° For the time being, at least, the question of whether the fed-
eral and state governments programs would be subject to identical
levels of scrutiny was decided in the negative.

2. The Majority

Five years after Metro Broadcasting was decided, the Supreme
Court again took up the issue of affirmative action in federal pro-
grams. In Adarand Constructors, Inc. v. Pena181 the United States
Department of Transportation (DOT) awarded a prime contract to
Mountain Gravel & Construction Company.182 Mountain Gravel then
accepted bids from subcontractors for the project. 183 In order to take
advantage of certain terms in its prime contract with DOT providing
financial incentives for the hiring of subcontractors controlled by
"socially and economically disadvantaged individuals," Mountain
Gravel awarded one subcontract to Gonzales Construction Company
despite the fact that Adarand Constructors, Inc. had submitted the
lowest bid." 4 The federal law that required subcontracting clauses to
provide such incentives also contained an explicit presumption that
"socially and economically disadvantaged individuals include Black

177 Id. at 493-94.
178 Id.
179 497 U.S. 547 (1990).
180 Id.
181 515 U.S. 200 (1995).
182 Id. at 205.
183 Id.
184 Id.
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Americans, Hispanic Americans, Native Americans, Asian Pacific
Americans, and other minorities, or any individual found to be disad-
vantaged by the [Small Business] Administration pursuant to Section
8(a) of the Small Business Act. 185

The Adarand majority explained that the Court in Croson "had
no occasion to declare what standard of review the Fifth Amendment
requires for such action taken by the Federal Government.' I86 The
Court also noted that the Metro Broadcasting Court held "that
'benign' federal racial classifications need only satisfy intermediate
scrutiny, even though Croson had recently concluded that such classi-
fications if undertaken by a state government must satisfy strict scru-
tiny." '87 In the end, the Adarand majority explicitly overruled Metro
Broadcasting, holding that "all racial classifications, imposed by
whatever federal, state, or local governmental actor, must be analyzed
by a reviewing court under strict scrutiny." '1 88 After Adarand, classifi-
cations based on race, irrespective of whether they are "benign," are
"constitutional only if they are narrowly tailored measures that fur-
ther compelling governmental interests,"' 89 a very high burden to
meet.

3. Thomas Concurrence

In his Adarand concurrence, Justice Thomas agreed with the
majority's conclusion that strict scrutiny must be applied to all classifi-
cations made by the government on the basis of race.1 90 He wrote
separately to take issue with the dissenters and to indicate his belief
that there is no substantive distinction "between laws designed to sub-
jugate a race and those that distribute benefits on the basis of race in
order to foster some current notion of equality,"' in other words,
there are no "benign" uses of racial classifications by government.
Thomas's conclusion might give one the impression that he would pre-
fer a level of scrutiny that is even stricter than strict scrutiny, possibly

185 Id. (citing 15 U.S.C. §§ 637(d)(2), (3)).
186 Id. at 222.
187 Adarand, 515 U.S. at 225.
188 Id. at 227.
189 Id.
190 Id. at 240 (Thomas, J., concurring).

191 Id.
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even "fatal in fact": 92 "[G]overnment-sponsored racial discrimination
based on benign prejudice is just as noxious as discrimination inspired
by malicious prejudice. In each instance, it is racial discrimination,
plain and simple." 193

Despite the presence of good intentions, Thomas explained that

there can be no doubt that the paternalism that appears to lie at the
heart of this program is at war with the principle of inherent equality
that underlies and infuses our Constitution. See Declaration of Inde-
pendence ("We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with certain
inalienable Rights, that among these are Life, Liberty, and the pursuit
of Happiness."). 194

Years before writing about these lines from the Declaration of Inde-
pendence in his Adarand concurrence, Thomas wrote about them in
the Howard Law Journal.195 There he was discussing his natural-law
brand of originalism and explaining the connection that may be drawn
between the promise of the Declaration of Independence and the
original intent of the Constitution.t 96 Once again, we are faced with a
resonance between the jurisprudence of Justice Thomas and the policy
concerns of Clarence Thomas. If one reads and interprets the Consti-
tution the way that Thomas does, discerning the original intent of the
Constitution requires an understanding of its "moral basis."' 97

Justice Thomas's colorblind reading of the Constitution, arising
out of his desire to reconcile the Declaration of Independence, the
Constitution, and slavery all in one historical narrative, requires that
the government discriminate on the basis of race only under the most
compelling circumstances, if at all. He believes that the proper way to
interpret the Civil War Amendments is "as extensions of the promise
of the original Constitution which in turn was intended to fulfill the

192 Justice O'Connor maintains that "it is not true that strict scrutiny is 'strict in theory, but
fatal in fact."' Missouri v. Jenkins, 515 U.S. 70, 112 (1995) (O'Connor, J., concurring).

193 Ad r-nd, 515 U.S. at 241 (notice Thomas's use of racial "buzz-words": in two sentences
he used the word "discrimination" three times and "prejudice" twice while noting the lack of
distinction in his mind between "benign" and "malicious" racial classifications).

194 Id. at 240.
195 See Thomas, supra note 83.
196 See id. at 63-64.
197 See Adarand, 515 U.S. at 240 (Thomas, J., concurring).
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promise of the Declaration." '198 The moral importance of the Declara-
tion's principles was "[p]urchased at the price" of war and culminated
in the Civil War Amendments. 99 Given this societal and intellectual
history, Thomas has argued that the "equal protection principle
reflects our Nation's understanding that such classifications ultimately
have a destructive impact on the individual and our society. 200

"Benign" classifications, like any other classification based on race,
have the capacity to cause unintended consequences "as poisonous
and pernicious as any other form of discrimination. '201 The danger
resulting from well-intentioned classifications of this kind is the effect
of paternalism on the individual "beneficiary" of such
classifications.2 °2

Justice Thomas has contended that well-intentioned discrimina-
tion undermines the capacity of individuals to provide for themselves
and to interact productively with society.203 In attempting to alleviate
social inequalities, affirmative-action programs have the unintended
consequence of "stamp[ing] minorities with a badge of inferiority,"
causing them to develop dependencies upon the government and indi-
cating to the rest of society that, "minorities cannot compete with
them without their patronizing indulgence. ' '2' The long-term impact
of this paternalism is the creation of a culture of victims dis-
empowered by the very programs that were intended to save them. It
is certainly not fair to simply say that because Justice Thomas provides
passionate moral reasons for the application of strict scrutiny to
affirmative action programs that his Constitutional claim has no basis.
It is interesting, nevertheless, that Thomas's attempt to reconcile the
Constitution with the historical "anomaly" of slavery has led so per-
fectly into a civil rights jurisprudence that reflects his own distaste for
the presumption that blacks are inferior.

E. Colorblindness

One the first things to note about the text of the Civil War
Amendments is that they do not specifically refer to blacks. They pro-

198 Thomas, supra note 77, at 994.
199 Adarand, 515 U.S. at 240 (Thomas, J., concurring).
200 Id.
201 Id. at 241.
202 Id.
203 Id.
204 Id.
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hibit slavery,"' provide due process of law and equal protection under
the law to all citizens, 20 6 and prohibit racial discrimination in voting.27

As far as Justices Thomas and Scalia are concerned, the text of the
Constitution does not support "the argument that these rights apply
differently to people of different races - the amendments say every-
thing about equality and nothing about permissible discrimination. 1 °2 8

Nevertheless, even textualists often feel the need to examine the origi-
nal intent of the drafters in order to get the best possible understand-
ing of how the amendments are to be applied.

When looking into the intent of the drafters, the first real con-
flicts in interpretation begin. The text of the amendments, and the
debates prior to their enactment, do not provide any indication that
the drafters intended to extend different rights to different groups.20 9

It is fairly clear from the historical record that it was the intention of
Congress to provide aid to the newly freed slaves, but what remains
unclear is whether Congress intended "to create a permanently pro-
tected class of persons rather than merely provide aid to individual
victims of oppression and deprivation. 210 Those who support this line
of argument explain away examples such as schools set up by the
Freedmen's Bureau exclusively for black children as "remedial" mea-
sures designed to alleviate deprivations suffered by individuals "for
harm actually suffered." '211 Under this reading, a conservative Justice
like Thomas presumably takes away an understanding, very much
akin to the one he had as chairman of the EEOC, that actual harm
suffered by individuals was correctable to the full extent of the law.
By contrast, group set-asides, such as those at issue in Adarand, con-
tradict the absolute guarantee of civil rights to non-minority and
minority alike.

On the other hand, it has been argued that the drafters of the
Civil War Amendments, as well as Justice Harlan in his famous Plessy
v. Ferguson 2 12 dissent, had a very different conception of "civil rights"

205 U.S. CONST. amend. XIII.
206 U.S. CONST. amend. XIV.
'07 U.S. CONST. amend. XV.
208 John Marquez Lundin, The Call for a Color-Blind Law, 30 COLUM. J.L. & Soc. PROBS.

407, 441 (1997).
209 Id. at 449.
210 id. at 451.
211 Id. at 452.
212 163 U.S. 537, 559 (1896).
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as distinguished from "political" or "social" rights.213 According to
this view, the Fourteenth Amendment was not an across-the-board
prohibition on racial discrimination but rather an absolute guarantee
of a very limited set of civil rights.214 These rights were never intended
to extend beyond the rights guaranteed by the Civil Rights Act of
1866 and those guaranteed by the first eight amendments.215

The impact of this line of argument is the belief that, when con-
fronted with a case like Adarand, a "principled originalist" should
ultimately conclude that the privilege to work on federally funded
highway projects cannot be considered a "civil right." Therefore,
because "the right to work on highways is not a protected privilege or
immunity or civil right, then government is free to discriminate against
black citizens as well as in favor of them when distributing the bene-
fit. '2 16 Finding this breed of originalist argument wholly unappealing,
Thomas's Adarand concurrence emphasizes the values embodied in
the Declaration of Independence and warns against the stigma of
caste. 211 Ultimately, some legal analysts conclude that Thomas's judi-
cial activism in Adarand was the result of a failure to respect the
intentions of the drafters of the Civil War Amendments, whose con-
ception of an absolute guarantee of civil rights does nothing to forbid
set-asides for minority contractors.218

The practical application of the colorblind principle requires gov-
ernment to focus on the individual. Thomas would suggest that an
individual approach would entail making whole those who have actu-
ally been harmed while resisting the temptation to use an individual's
race as a proxy for the status of victim. 219 Proponents of this approach
concede it is more difficult than the current approach; nevertheless,
given its alleged grounding in an original interpretation of the Consti-

213 Jeffrey Rosen, The Color-Blind Court, 45 AM. U. L. REV. 791, 792 (1996).
214 Id. ("They were widely understood to include the common law rights guaranteed in the

Civil Rights Act of 1866, such as the right to make and enforce contracts, the right to sue and be
sued, and the right to inherit property, as well as .... the rights guaranteed in the first eight
amendments to the Constitution.").

215 Id.
216 Id. at 799 (citing John Harrison, Reconstructing the Privileges or Immunities Clause, 101

YALE L.J. 1385, 1387 (1992)).
217 Id. at 799-800; Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240-41 (1995)

(Thomas, J., concurring).
218 Rosen, supra note 213, at 801; see also Lundin, supra note 208, at 448-53.
219 Lundin, supra note 208, at 457.
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tution, and its alleged real-world empowering capabilities, they con-
tend that it is worth the extra effort.

Koteles Alexander calls the pursuit of colorblindness "laudable"
in the abstract, but nevertheless objects to its formalistic use in judicial
opinions because "[l]egal issues pertaining to race compel one to
struggle with empirical evidence." ''2 Alexander concedes that
"[w]hile the pursuit of reason suggests analytical impartiality, imparti-
ality does not require the rejection of empirical reality." '221 He takes
issue with the Adarand majority's decision to consider the remedy of
affirmative action on the "same plane" as the despicable act of racial
subjugation.222 He considers Justice Thomas's refusal to recognize the
difference between denying access to benefits on the one hand and
distributing benefits on the other to be "condescending" because it
trivializes the nature of racial discrimination in this country.223

According to this view, racial classifications in and of themselves are
not pernicious; classifications are only dangerous when used as tools
of the racial political majority to maintain social and economic domi-
nance. Alexander has written that "[r]ace, by itself, is not what is
offensive. It is the motivation that prompts the classification which
should be suspect. '224 He argues that society has not developed with a
colorblind theory of government and to simply declare that the Con-
stitution is colorblind 200 years after its drafting does not erase the
inequality that has persisted in the interim. 225

Ultimately, Alexander believes that the Adarand decision was an
expression of the Court's inability to divorce racial politics from rea-
soned deliberation.226 In this view, Alexander is not alone. Jeffrey
Rosen, for one, agrees with Alexander with regard to Justice
Thomas's concern over stigma in his concurrence.227 While Thomas

220 Koteles Alexander, Adarand: Brute Political Force Concealed as a Constitutional Color-
blind Principle, 39 How. L.J. 367, 369 (1995). Alexander filed an amicus brief in Adarand on
behalf of the Congressional Asian Pacific American Caucus and the National Urban League in
support of the government. See Brief of Amici Curiae The Congressional Asian Pacific Ameri-
can Caucus and The National Urban League, Adarand Constructors, Inc. v. Pena, 515 U.S. 200
(1995) (No. 93-1841).

221 Alexander, supra note 220, at 370.
222 Id. at 378.
223 ia. at 379.
224 Id. at 382.
225 Id.
226 Id. at 368-69.
227 Rosen, supra note 213, at 800-01.
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rejects the use of "questionable social science" in Supreme Court
opinions,228 he does not hesitate to assert a social meaning of affirma-
tive action that is far from established in politics or in everyday life.229

Given such uncertainty, Rosen suggests that Adarand called for judi-
cial restraint.2 0 He does not dispute that Justice Thomas may in fact
be correct concerning the stigmatization caused by affirmative action,
but he considers it "odd for a self-styled strict constructionist to
impose this contested social judgment on the political branches, rather
than letting the political debate take its course."23' He scolds Thomas
for failing to remain agnostic about such an issue given his avowed
commitment to judicial restraint, regardless of whether his concur-
rence amounts to good policy.232

F. Missouri v. Jenkins and Desegregation

1. Background

At issue in Missouri v. Jenkins233 was a district court's authority to
impose an expensive primary and secondary school desegregation
plan. The district court had been operating under the charge of
Brown 12 34 that afforded federal district courts the power and the
responsibility to facilitate desegregation in accordance with the ruling
in Brown 1.235 In the years since Brown II the desegregation caselaw
has developed in such a way that suggests that a district court seeking
to remedy intradistrict violations that have not been directly caused
by interdistrict effects "exceeds its remedial authority if it orders a
remedy with an interdistrict purpose," and that the creation of virtu-
ally all-black schools based on demographic changes is not susceptible
to remedial measures so long as such changes have been the result of
private choices.23 6

228 See Missouri v. Jenkins, 515 U.S. 70, 114 (1995) (Thomas, J., concurring).
229 Rosen, supra note 213, at 801.
230 Id.
231 Id.
232 Id.
233 515 U.S. 70 (1995).
234 349 U.S. 294 (1955) (holding that district courts should take proceedings and enter

orders as are necessary and proper to desegregate schools with deliberate speed).
235 347 U.S. 483 (1954) (holding "separate but equal" public education to be

unconstitutional).
236 Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 22 (1971); Milliken v. Brad-

ley, 418 U.S. 717, 744-45 (1974).
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2. The Majority
In the original 1984 case it was held that, prior to 1954, the Kan-

sas City, Missouri School District had required segregated schools
and, that in the years following the Brown decision, had failed to carry
out its affirmative duty to eliminate the vestiges of segregation. 37 The
school district did not appeal the initial finding of liability, but rather
objected to some of the remedial measures being required by the dis-
trict court. 8 The issues before the Court were whether the district
court exceeded its constitutional authority by granting salary increases
to almost all instructional and noninstructional employees, and
whether the district court properly relied upon the failure of the
school district to achieve a rise in test scores in determining whether
the district had finally achieved "partial unitary status" in the quality
of its educational programs.239

The majority concluded that the district court had exceeded its
remedial authority and had inappropriately relied on the below-
national-average test scores in determining the district's partial uni-
tary status.240 The holding cited both Swann v. Charlotte-Mecklenburg
Board of Education24' and Milliken v. Bradley242 to support the posi-
tion that the district court improperly connected the school district's
desire to boost test scores and attract competent staff to the post-
Brown segregation. 43 In other words, the Court held that the desire
to reverse some of the effects of private choices was what led to the
demographic phenomenon of virtually all-black schools.2 "

3. Thomas Concurrence

Once again Thomas's biographer praises him for the courage that
often marks his civil rights concurrences: "For any black man to
reconsider Brown was an extraordinary intellectual feat; for Thomas

237 Jenkins v. Missouri, 593 F. Supp. 1485 (W.D. Mo. 1984).
238 Jenkins, 515 U.S. at 73.
239 Id. at 83.
240 Id. at 100.
241 Swann, 402 U.S. at 22 (1971) ("We are concerned in these cases with the elimination of

the discrimination inherent in the dual school systems, not with myriad of factors of human
existence which can cause discrimination in a multitude of ways on racial, religious, or ethnic
grounds.").

242 Milliken v. Bradley, 433 U.S. 267, 287 (1977) (the decree should be "aptly tailored to
remedy the consequences of the constitutional violation").

243 Jenkins, 515 U.S. at 102.
244 Id.
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to do so was perhaps his bravest act as a justice. '245 Thomas's concur-
rence began with a now-famous line indicating his feelings on this
issue as both a Justice and as an African-American: "It never ceases to
amaze me that the courts are so willing to assume that anything that is
predominantly black must be inferior. 246 What bothered Thomas
about the practices of the federal judiciary in cases involving school
desegregation is the belief that the existence of predominantly black
schools is an inherent evil. Such a belief, Thomas contends, necessa-
rily leads to the corollary that if separation is a harm in and of itself,
then blacks must therefore be inferior.247  As a practical matter,
Thomas was ultimately led to agree with the majority that the liability
imposed by the district court upon the school district "improperly
rests upon a theory that racial imbalances are unconstitutional. 248

Thomas condemned the assumption that "blacks cannot succeed
without the benefit of the company of whites" as well as what he sees
as its perpetuation through aspects of the Brown decision.249 In doing
so, Thomas has become the first Supreme Court justice to directly crit-
icize Brown.250 To Thomas, Brown's reliance on an "unspecified psy-
chological harm" resulting from segregation retarding the educational
development of blacks was necessarily grounded in an assumption of
black inferiority. 251 A focus on group-wide psychological harm
diverted the attention of the Court from the critical inquiry that must
be pursued in such cases-the presence of state actors and evidence of
intentional discrimination.252

According to Thomas, social science can be used to say almost
anything and the Court's reliance upon it in Brown was indicative of

245 THOMAS, supra note 4, at 514.
246 Jenkins, 515 U.S. at 114 (Thomas, J., concurring).
247 Id. at 122 ("After all, if separation is a harm, and if integration is therefore the only way

that blacks can receive a proper education, then there must be something inferior about blacks.
Under this theory, segregation injures blacks because blacks, when left on their own, cannot
achieve. To my way of thinking, that conclusion is the result of jurisprudence based upon a
theory of black inferiority.").

248 Id. at 118.
249 Id. at 119.
250 Id. at 120 ("Brown I itself did not need to rely upon any psychological or social-science

research in order to announce the simple yet fundamental, truth that the government cannot
discriminate among its citizens on the basis of race."); see also GERBER, supra note 1, at 79.

251 Jenkins, 515 U.S. at 114 (Thomas, J., concurring).
252 Id. at 121 ("Psychological injury or benefit is irrelevant to the question whether state

actors have engaged in intentional discrimination-the critical inquiry for ascertaining violations
of the Equal Protection Clause.").
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the Justices' weaknesses vis-A-vis the original intent of the Constitu-
tion.253 Footnote 2 of his concurrence lists numerous articles criticiz-
ing the social science studies referenced in Brown's well-known
Footnote 11; in this way Thomas indicated the lack of jurisprudential
purchase afforded by the studies relied upon by the district court in
Jenkins.254

Elsewhere in his Jenkins concurrence, Thomas was critical of the
boundless use of equity powers by the federal judiciary. He believes
that such broad discretion has allowed the district courts to trample
upon principles of federalism and to "pursue other agendas unrelated
to the narrow purpose of precisely remedying a constitutional
harm. ' 25 5 Thomas argued that it was never the intent of the Framers
of the Civil War Amendments to allow for such broad equitable reme-
dies as are routinely exercised by the district courts in desegregation
cases.25 6 The interdistrict nature of the remedy in Jenkins exceeded
the authority of the district court because it had the effect of "benefit-
ing those who were not victims of discriminatory conduct. 2 57 This,
again, exemplifies the overarching of theme of Thomas's civil rights
jurisprudence: the primacy of the individual.

Thomas spent a good bit of time in his concurrence making it
clear that a predominantly black school district cannot be said to be a
proxy for a class of discrimination victims. He wrote, "A school dis-
trict cannot be discriminated against on the basis of its race, because a
school district has no race. It goes without saying that only individuals
can suffer from discrimination, and only individuals can receive the
remedy. ' 258 It should be noted that Thomas was in no way seeking to
undermine narrowly tailored remedial measures utilized to compen-
sate specific individuals who can show that they have been victims of
intentional discrimination at the hands of state actors. What he
meant, however, is that much like in his days at the EEOC, he would
like to refocus remedial efforts at the level of the individual, as called
for under his reading of the original intent behind the Equal Protec-
tion Clause.259

253 Id. at 119-20.
254 Id. at 120 n.2.
255 Id. at 128.
256 Id. at 127.
257 Jenkins, 515 U.S. at 136 (Thomas, J., concurring).
258 Id. at 137.
259 Id.
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In conclusion, it appears that Thomas finds the notion that
"racially isolated minority student populations" are necessarily in
need of rescuing to be personally reprehensible and a weak basis upon
which to base constitutional principles. 26° Thomas interprets the "sep-
arate educational facilities are inherently unequal" language of Brown
in such a way as to be able to distill the "principle that the government
must treat citizens as individuals, and not as members of racial, ethnic
or religious groups. '26 1 This leads to the principle of colorblind consti-
tutionalism and the necessity of employing exceedingly strict scrutiny
for all racial classifications undertaken by government.262 In Jenkins,
Thomas reaffirmed his belief that the Civil War Amendments were
designed with the individual, rather than groups or districts, in mind,
an approach quite different than that used in past desegregation cases.

G. Colorblindness as Blind Spot?

Professor Christopher Smith argues, "Thomas's confident posture
[in his various civil rights concurrences] belies evident 'blind spots' in
his understanding of constitutional history and original intent. 263

Smith takes Thomas to task for not confronting "the manifestly un-
color-blind policies of racial segregation perpetuated by the Framers
of the Fourteenth Amendment and the government assistance
designed for the benefit of African Americans by those same Fram-
ers." 2" He also questions Thomas's reliance upon the Declaration of
Independence for originalist support for colorblindness on the
grounds that: (1) Thomas Jefferson owned slaves and wrote the docu-
ment 100 years prior to the drafting of the Fourteenth Amendment,
(2) Jefferson did not contribute to the drafting of the individual rights
provisions of the Constitution, and (3) that Jefferson was long dead by
the time of the drafting of the Fourteenth Amendment.265

It has been argued that the "echo" of Justice Harlan's Plessy v.
Ferguson dissent is most apparent in certain passages of Justice

260 Id. at 119-20.
261 Id. at 120-21.
262 Id. at 121.
263 Smith, supra note 90, at 10-12 ("Thomas does not appear inclined to express misgivings

or self-doubt, especially about originalism, and thus he positions himself to collide blindly with
the many documented impediments that make it difficult, if not impossible, to adhere actually
and consistently to an originalist approach to constitutional interpretation.").

264 Id.
265 Id. at 12.
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Thomas's Jenkins concurrence.266 Much like Harlan, Thomas did not
identify any constitutionally prohibited harm in racial discrimination
unless that discrimination emanates fairly directly from de jure racial
classifications.267 Thomas has been charged with having "preserved
Justice Harlan's determination (voiced in his Plessy dissent) that
social inequality and private acts of prejudice are not germane to con-
stitutional adjudication." '268

Brad Snyder calls Thomas "Brown's new conservative canonizer"
and suggests that Thomas has gotten a good deal of mileage out of the
failings of the decision, based in large part on his possession of the
"moral force of haying experienced the indignities of segregation and
the insecurities of affirmative action. 2 69 Snyder believes that Thomas
has picked up where Rehnquist left off270 by not overtly opposing
Brown during the confirmation process, but by then embarking on a
"radical reinterpretation of Brown according to the elder Justice
Harlan's colorblindness rationale 2 71 once he had joined the Court.
Underlying Thomas's reinterpretation is his belief that the Brown
decision should have "eliminated state-sponsored segregation but did
not require race-conscious integration." '272 With his Jenkins concur-
rence, Thomas boldly took it upon himself to reject the "integrative
ideal" of Brown.2 73 Ultimately, Snyder views this agenda as the last
step in the conservative attempt to "cabin" Brown, as well as the
means through which Thomas attempts to "make his personal views
the law of the land" through a "forceful commitment and [a] moral
fervor that are unmatched. 274

Professor Christopher Smith calls into question Justice Thomas's
confident depiction of social reality and asserts that Thomas relies
upon his own presumption that a grossly disproportionate balance of

266 Molly Townes O'Brien, Justice John Marshall Harlan as Prophet: The Plessy Dissenter's
Color-Blind Constitution, 6 WM. & MARY BILL RTS. J. 753, 772 (1998).

267 Id. at 772-75 (arguing that Harlan's Plessy dissent stands for the determination that
social inequality and private acts of prejudice are not germane to constitutional adjudication").

268 Id. at 774.
269 Brad Snyder, How the Conservatives Canonized Brown v. Board of Education, 52

RUTGERS L. REV. 383, 488 (2000).
27C Id. at 407.
271 Id.

272 Id. at 489.
273 Id. at 490.
274 Id. at 491-92.
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resources does not go hand in hand with racial separation.275 Smith
criticizes Thomas for assuming without proof that a statistically signifi-
cant correlation does not exist between all-black schools and an
unbalanced allocation of resources. 27 6 It is one thing to respect private
choices, and quite another to adopt a standard that "simply masks the
continued role that interrelated, yet dispersed, state agencies' policies
and practices play in the segregation of neighborhoods and
schools. ' 277 It is further argued that Thomas's "formalistic de jure
approach, 278 which "require[es] that the state directly cause the seg-
regation of its schools, fails to confront the unequal education that
minority schoolchildren receive as a result of these subtle yet invidi-
ous policies. '27 9 By ignoring the demonstrated connections between
de facto school segregation and subtle forms of de jure segregation,
according to Professor Smith, Justice Thomas crafts an unrealistic
social reality within which to draft his opinions.

Under this line of reasoning, by rejecting empirical evidence and
social context, Thomas is doing nothing more than substituting the
district court's social science with his own: "Thomas's defensive rejec-
tion of empirical research underlying reasoning in school desegrega-
tion cases seems based on his own observations and conclusions that
racial segregation per se does not have a harmful impact on African
American students. ' 280 In pursuit of a colorblind constitution, the
argument continues, Justice Thomas has rendered himself blind to the
reality that public education in this country is not equal and that,
despite the prohibition on de jure segregation, black inner-city school-
children are left with far fewer opportunities than their suburban
white counterparts.281

According to Professor Smith, Thomas's formal rejection of
social science as a tool of judicial decision-making operates in tandem

275 Smith, supra note 90, at 18.
276 Id.
277 Jared A. Levy, Blinking at Reality: The Implications of Justice Clarence Thomas's Influ-

ential Approach to Race and Education, 78 B.U. L. REv. 575, 609 (1998).
278 Id.
279 Id. at 607. "Thomas neglected to mention that once the [Kansas City] school district

became predominantly black, the legislature failed to pass even one tax levy or bond issue to
fund the school system, and the quality of education decreased drastically as the funds dimin-
ished. Nor did Thomas discuss the history of housing discrimination, lending bias, or federal
home mortgage loan programs which led to the segregation of Kansas City's schools." Id. at 610.

280 Smith, supra note 90, at 18.
281 Levy, supra note 277, at 614.
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with the incorporation of his own view of social reality.282 Such a tech-
nique, Smith argues, directly contradicts Thomas's "espoused reliance
on original intent, legal history, and judicial traditions as the sole
determinants of judicial outcomes and reasoning. 283

In support of Thomas's jurisprudential approach to desegregation
cases it could be argued that, while Thomas rejects the integrative
ideal of Brown I, he in no way tolerates the existence of unequal
schools, but rather reminds us of the need to focus on individuals who
have actually been harmed. As one supporter has said:

Thomas may want plaintiffs to allege unequal educational resources
and opportunities based on race, and not merely demonstrate that
schools are racially imbalanced. Thomas may want courts and the rest
of the nation to address race and unequal education on different
terms, so that black inferiority is not an underlying presumption of the
desegregation debate.284

However, it is hard to predict whether such a shift to individualized
grievances based on economic harms could offer minorities enough of
a chance to bring successful lawsuits. As long as proof of intentional
discrimination is required, and overt segregative practices are a thing
of the past, minority schoolchildren may have a very hard time suc-
cessfully asserting their rights against the more invidious forms of gov-
ernment facilitated discrimination that persist to this day.285

Clarence Thomas has taken pains to point out the congruence
between his colorblind constitutionalism and the appeal of the early
Civil Rights movement. He has contended that the movement was at
its strongest when it maintained ties with "the logic of American ide-
als. '286 Thomas is clearly alienated from the present-day civil rights
community.287 Whether this is because the community has lost its

282 Smith, supra note 90, at 18.
283 Id.
284 Levy, supra note 277, at 619.
285 Id. n.330; see also Missouri v. Jenkins, 515 U.S. 70, 137 (1995) (Thomas, J., concurring)

("In the absence of special circumstances, the remedy for de jure segregation ordinarily should
not include educational programs for students who were not in school (or were even alive) dur-
ing the period of segregation.").

286 Thomas, supra note 77, at 986.
287 See, e.g., Lyle Denniston, Arguing Thomas' Case Again, BALT. SUN, Jul. 28, 1998, at 1A;

Lyle Denniston & James Bock, Justice in Center of Storm, BALT. SUN, Aug. 5, 1997, at 1A; Joan
Biskupic, Thomas Caught Up in Conflict, WASH. POST, June 7, 1996, at A20.
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grounding in American ideals, as Thomas would suggest, or because
Thomas has turned into a radical conservative, as others may argue, is
unclear. Plainly, Thomas and the civil rights community could not be
more at odds on the issue of whether civil rights are a group or an
individual concern.288

Thomas's vision of self-help is what distinguishes him so mark-
edly from the civil rights community. For him, granting an individual
the opportunity to help herself is the single most empowering gift a
person, or a society, is capable of bestowing. When Thomas projects
his perception of social reality onto the pages of his concurrences, he
does so via his own life experiences as a fortunate, hard working, and,
ultimately, quite successful black man in America. Because of the life
Thomas has lived, it is clear to him that blacks are in no way inferior
and he is compelled to indicate such to as many people as he possibly
can. He knows that only through self-reliance will the black commu-
nity be able to get whites to take blacks seriously as equals, and, more
importantly, will blacks begin to take themselves seriously. As he has
written:

Because [blacks] are given no chance to overcome their circum-
stances, they will not have the chance to savor the triumph over adver-
sity. They are instead given the right to fret and complain, and are
encouraged to avoid responsibility and self-help. This is a poor substi-
tute for the empowering rewards of true victory over adversity.289

To address this problem, Thomas advocates emphasizing the "hero"
instead of the "victim., 29° As a practical matter, this means dispensing
with "the idea that the government can be the primary instrument for
the elimination of misfortune. '291 Jurisprudentially, this means an end
to assumptions that blacks do not have the capacity to formulate polit-
ical ideologies as individuals, 292 an end to "benign" racial classifica-
tions that exacerbate institutional dependencies,293 and an end to

288 GERBER, supra note 1, at 111 ("[T]he 'self-help' ethic that underlies Justice Thomas's
individualistic colorblind constitutionalism is a far cry from the recourse-to-government-assis-
tance approach of the group rights-oriented traditional civil rights community.").

289 Thomas, supra note 13, at 679.
290 Id.
291 Id. at 682.
292 See supra Part IV.C.
293 See supra Part IV.D.
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presumptions that the private development of predominantly black
institutions leads to a necessarily inferior product.2 94

To achieve these goals, Justice Thomas has not only pursued them
in his own jurisprudence but has, on two reported occasions, appealed
to his brethren to recognize the evil inherent in the government's posi-
tion on these issues.29 On January 11th and 18th of 1995, Thomas did
his best to persuade the rest of the Court to see the issue of desegrega-
tion in Jenkins, and the issue of affirmative action in Adarand,

296edtaththrough his eyes and in light of his experiences. He argued that the
problem with segregation was not the existence of all-black schools,
but rather one of inferior resources, and that as long as racial separa-
tion has been effectuated by private choices without evidence of great
disparities in resources, then the Court's job is over.2 97 He also argued
that affirmative action is unnecessary and that it perpetuates the belief
that blacks are inherently inferior regardless of whether they are the
recipients of government set-asides or they happen to be successful
students at Yale Law School.29 8

The problem with such arguments is that in these judicial opin-
ions Justice Thomas can be criticized as substituting-or imposing-
his perception of social reality, not as chairman of the EEOC, where it
might be appropriate, but as an unelected member of the Supreme
Court. As such, his life appointment and his lack of a constituency
could render him somewhat ill-equipped to evaluate policy matters
that call for the consideration of empirical evidence. In particular, it
may be unwise for any unelected Justice to assume that he or she is in
any position to determine the degree to which predominantly black
inner-city schools can be equal to white suburban schools, or the
extent to which the United States operates as a "meritocracy" in

294 See supra Part IV.F.
295 Rosen, supra note 67, at 66.
296 Id.; see also Missouri v. Jenkins, 515 U.S. 70, 114 (1995) (Thomas, J., dissenting);

Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240 (1995) (Thomas, J., concurring).
297 Rosen, supra note 67, at 66; Jenkins, 515 U.S. at 114 (Thomas, J., dissenting); Adarand,

515 U.S. at 241 (Thomas, J., concurring).
298 THOMAS, supra note 4, at 140 ("[I]t was at Yale that he began decisively cutting his ties

to the left. What radicalized him was the school's affirmative action system-and more precisely,
the implied inferiority that came with it."); see also Adarand, 515 U.S. at 241 (Thomas, J.,
concurring).
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which minorities can be assured of a honest day's pay for an honest
day's work.2 99

H. The Possible Implications of Justice Thomas's Civil Rights
Jurisprudence-Loving v. Virginia as Constitutional
Narrative

In his article Colorizing the Constitution of Originalism: Clarence
Thomas at the Rubicon, Professor Samuel Marcosson asks readers to
consider the implications of an alternate history in which Justice
Thomas was the first African-American appointed to the Supreme
Court instead of Justice Thurgood Marshall.3°  If Marcosson's
approach sounds strange at first, it begins to sound even stranger as
the implications sink in.31

Fade in: It is 1967 and Justice Thomas is at his desk reading a
copy of the majority opinion in Loving v. Virginia,"2 which the other
eight justices have all signed. °3 The Court has decided to strike down
an anti-miscegenation statute in the Commonwealth of Virginia."
Thomas is looking over a dissent draft and a concurrence draft.3 °5 The
dissent reaffirms Thomas's faith in originalism, arguing that the draft-
ers of the Civil War Amendments never intended to invalidate state
anti-miscegenation laws.30 6 The concurrence, by contrast, reaffirms
Thomas's commitment to a colorblind Constitution and argues that
anti-miscegenation laws require racial classifications the likes of which

299 Smith, supra note 90, at 134 ("Thomas's defensive rejection of empirical research
underlying reasoning in school desegregation cases seems based on his own observations and
conclusions that racial segregation per se does not have a harmful impact on African American
students.").

300 Samuel Marcosson, Colorizing the Constitution of Originalism: Clarence Thomas at the
Rubicon, 16 LAW & INEQ. 429 (1998).

301 Marcosson's thought-experiment deserves detailed examination because, although it is
almost a work of fiction, it touches upon elements of the complexity of Thomas's personality as a
black man and as a Justice that simply cannot shine through in any other way. As the article
demonstrates, a great many people consider Justice Thomas to be both a conflicted man and a
conflicted Justice. Whether or not they are correct is hard to say, but for now it suffices to say
that it must not be an easy job being either Clarence Thomas or Justice Thomas.

302 388 U.S. 1 (1967).
303 Marcosson, supra note 300, at 430.
304 Loving, 388 U.S. at 1-2.
305 Marcosson, supra note 300, at 430.
306 Id.



CIVIL RiGHTs LAW JOURNAL

call for, and will ultimately fail under, the application of the standard
of strict judicial scrutiny. 7

This is the problem, as posed by Marcosson: Justice Thomas is
also Clarence Thomas, a black man who lives in Northern Virginia
with his wife Virginia Lamp Thomas, a white woman.3 °8 The authori-
ties in Virginia have chosen not to enforce the anti-miscegenation law
against the Thomases since their arrival in the Commonwealth in what
must be considered an act of uncommon goodwill.30 9 Of course, the
law disgusts Thomas; he has no doubt that the majority is reaching the
correct outcome as a matter of policy.310 Nevertheless, he is Justice
Thomas and he is proud of his fidelity to originalism.311 He fears the
originalist cause will be harmed if it is forever associated with racism
and even racial self-hatred.312 He decides to read over both opinions
one last time before deciding.

Thomas's hypothetical Loving dissent argues that "[t]he evidence
is compelling that, when ratified, the Fourteenth Amendment was not
understood either to provide a general principle of color-blindness or
to reflect a specific intent to affect anti-miscegenation laws. 313

Marcosson, speaking through Justice Thomas, quotes Professor Raoul
Berger: "'When we look to the soil from which the Fourteenth
Amendment sprang, attribution to the Framers of the aim of creating
uncircumscribed racial equality is like insisting that roses bloom in the
Sahara Desert.' "314 Ultimately, he decides that the right to marry fits
within the class of social rights that are not guaranteed by the Four-
teenth Amendment when its text is considered in light of the intent of
the Framers.315

The hypothetical Loving concurrence is written to express Justice
Thomas's disagreement with the Court's reliance upon the Due Pro-
cess Clause.316 Thomas contends that the case must be decided upon

307 Id.
308 Id.
309 Id.
310 Id. at 430-31.
311 Marcosson, supra note 300, at 430-431; see also Rosen, supra note 67, at 73.
312 Marcosson, supra note 300, at 431.
313 4 ,at 438.

314 Id. at 439.-
315 Id. at 440.
316 Id. at 443. The Court held that the Virginia statutes deprived the Lovings of due pro-

cess of law because the freedom to marry had long been recognized as a vital personal right and
a basic civil right of man. The Court reasoned that a denial of the fundamental freedom to
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the grounds that the government is wholly prohibited by the Equal
Protection Clause from making distinctions on the basis of race.317 In
keeping with his colorblind principles, Thomas asserts that "[n]either
racial separation nor interracial contact, so long as either results from
private, individual choices rather than government compulsion, is the
business of this Court or of the Constitution." '318 He need not rely
upon studies detailing the impact of law on interracial couples because
he believes he has answered a question far more central to the spirit of
the Constitution.319

In his article, Marcosson never tells us which draft Thomas
chooses, but he does discuss the implications of both decisions.320

Marcosson used this hypothetical dilemma to point out the flaws in
Thomas's jurisprudence, as well as to reveal the "utterly irreconcilable
conflict between Justice Thomas and Clarence Thomas. "321 He ques-
tions whether Thomas could avoid either option by attempting to
locate colorblindness in an originalist understanding of the Fourteenth
Amendment.322

Marcosson argues that Thomas undermines his originalism when
he pursues colorblindness in a manner tailored to service his own
views.323 In the context of this Marcosson's narrative, Thomas would
be forced to recognize that Republicans pushing for the Civil War
Amendments gave "assurances... that anti-miscegenation laws would
remain wholly unaffected by the Fourteenth Amendment." '324 Ulti-
mately, Marcosson concludes that, despite his best efforts, Thomas
could not produce a persuasive concurrence consistent with actual evi-
dence showing the original intention of the Fourteenth Amend-
ment.3 25 He dismisses the possibility that Thomas could effectively
marshal his natural law views in defense of a colorblind originalism,

marry on the basis of a racial classification was to subvert the equality principles at the heart of
the Fourteenth Amendment. Loving v. Virginia, 388 U.S. 1, 12 (1967).

317 Marcosson, supra note 300, at 443.
318 Id. at 443-44.
319 Id. at 444.
320 Id. at 449.
321 Id. at 447.
322 Id. at 449.
323 Marcosson, supra note 300, at 457.
324 Id. at 451; see also Steven A. Bank, Anti-Miscegenation Laws and the Dilemma of Sym-

metry: The Understanding of Equality in the Civil Rights Act of 1875, 2 U. CHI. L. SCH. ROUND-
TABLE 303, 319-23 (1995); Michael W. McConnell, Originalism and the Desegregation Decisions,
81 VA. L. REv. 947, 1020 n.351 (1995).

325 Marcosson, supra note 300, at 457.
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stating that "[t]he natural law approach is irredeemably weak as a
means of bolstering the originalist case for a color-blind interpretation
of the Fourteenth Amendment. 326

Marcosson then explains what such an inability tells us about
Thomas's real-world civil rights jurisprudence. His evaluation reveals
a Justice Thomas ready to abandon the consistency of the originalist
story that he has "championed elsewhere" in order to "account for
contemporary policy concerns. ' 327 The fundamental reason for such
inconsistency, Marcosson posits, is the idea that "Thomas' judicial
identity is fundamentally at war with his personal identity .... [I]f
Justice Thomas does not deny Clarence Thomas, then there is no Jus-
tice Thomas. 3 28 Marcosson says this conflict should inform our evalu-
ation of Thomas's jurisprudence as a whole. 329 He argues that
Thomas's originalist jurisprudence lacks coherence because the Justice
is unable "to see the implications of his originalist principles when
they are applied in cases that affect only faceless, impersonal
others. "330

Marcosson closes with a critique of Thomas's civil rights jurispru-
dence as well as Thomas himself:

As a member of a group whose claim for equal treatment under the
Due Process Clause was denied by a Supreme Court decision which
utilized originalism to silence my voice, 331 I am infuriated by the
hypocrisy of an originalist who does not impose the same rules on
himself, regardless of how painful the outcome might be. If my rights
against the State are limited by the morality and vision of 1789 or
1868, then the person who imposes that limitation is not free to resort
to the morality of our century when his own rights are at stake. I
deeply resent the privilege of modernity Justice Thomas asserts for
himself and denies to me.332

326 Id. at 462.
327 Id. at 473.
328 Id. at 474.
329 Id. at 476-78.
330 Id. at 489.
331 Marcosson was referring to h own hnon-veuaIty. !I at 3 n.2 S-iE a17r1..S5C,

article was published, the Supreme Court has applied the Due Process Clause to protect the
private conduct of consenting homosexuals in Lawrence v. Texas, 123 S. Ct. 2472 (2003) (striking
down under the Due Process Clause a state law banning homosexual sodomy between con-
senting adults).

332 Marcosson, supra note 300, at 489-90.
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That this condemnation is acerbic does not necessarily make it less
fitting. There may be a degree of truth to Marcosson's claim that Jus-
tice Thomas's civil rights jurisprudence strays from the originalist con-
victions he maintains in other areas of the law. It would also not be
ridiculous to suggest that Justice Thomas's inability to maintain consis-
tency in his civil rights jurisprudence may have something to do with
the identity of Clarence Thomas.

V. CONCLUSION

There can be no doubt that, as a man, Clarence Thomas holds
steadfastly to a particular personal and political philosophy. This phi-
losophy has everything to do with the man his grandfather was and
the symbolic role he has always played in Thomas's life. Clarence
Thomas believes passionately in the equality of the races. He also
believes that hard work, and the ability to see the fruits of one's labor,
makes for strong individuals capable of actualizing diverse goals and
transforming social reality. In his eyes, ever since his grandfather bur-
ied "old man can't" decades ago, there has been nothing to keep Clar-
ence Thomas, or any other black person in America, from becoming
anything and everything in our society.

The civil rights jurisprudence of Justice Thomas in fact reflects
the personal and the political philosophies of Clarence Thomas. This
fact does not necessarily make his jurisprudence any less important,
less consistent, or less in keeping with originalist principles. But much
like Thomas's critique of social science, it can be argued that textual
gymnastics and selective historical references can be used to bend the
Constitution and its amendments in line with one's own personal and
political philosophy. For fear of asserting too much, I would not say
that this renders the jurisprudence of any single Justice wholly incom-
parable with the work of any other Justice. There must be ways of
expressing commitment to text, consistency, and restraint. It must
also be the case that certain Justices have their own particular weak
spots where their jurisprudence is potentially more powerful, but also,
less well reasoned. If hard cases make for bad law, then impassioned
jurisprudence may make for powerful and important opinions that
nevertheless reveal conceptual weaknesses. The civil rights jurispru-
dence of Justice Thomas is as passionate and eloquent as any. In the
years to come, it may turn out to be his grand achievement and, at the
same time, his greatest departure from first principles.


