
ARE INTERCOLLEGIATE SPORTS PROGRAMS A BUCK SHORT?

EXAMINING THE LATEST ATTACK ON TITLE IX

Armand B. Alacbay*

If participation in sports must mirror the sexual composition of the
student body, why not participation in the engineering department?
And why not in extracurricular activities other than sports-debating,
orchestra, choir, cheerleading?

-George F. Will'

I. INTRODUCTION

In searching for a college, young Eric Chalenor knew that he just
wanted to wrestle. Eventually, along with other students recruited by
Bruce Moe, the varsity wrestling coach at the University of North
Dakota, Eric had his opportunity to do so. Unfortunately, soon after
Eric entered the University in 1998, the school discontinued the men's
wrestling program. The University cited budgetary concerns and a
desire to comply with federal gender equity requirements as its rea-
sons for the choice. The University held to its decision despite the fact
that Eric and his teammates had found an independent donor to solve
the funding problem.2

One of the purposes of Title IX of the Education Amendments of
19721 is to promote gender equity in intercollegiate athletics.4 How-
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1 George F. Will, A Train Wreck Called Title IX; Some Feminists Actually Seem to Think
"Young Girls Aren't Worthy of Respect and Admiration Unless and Until They Act Like Young
Boys," NEWSWEEK, May 27, 2002, at 82.

2 See Chalenor v. Univ. of N.D., 142 F. Supp. 2d 1154 (D.N.D. 2000), affd, 291 F.3d 1042
(8th Cir. 2002).

3 20 U.S.C. § 1681-1688 (1995). The pertinent portion of Title IX with respect to extracur-
ricular activities states that "[n]o person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance..." Id. at § 1681(a).
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ever, courts' interpretation of subsequent regulations relating to Title
IX have had the effect of encouraging cash-strapped institutions to
discontinue men's athletic programs, ironically causing exactly the
opposite result of what was intended by the statute.' In response to
cases such as at the University of North Dakota, in which student ath-
letes have unsuccessfully attempted to prevent the discontinuation of
men's intercollegiate teams,6 in 2002 a group of university organiza-
tions7 led by the National Wrestling Coaches Association (NWCA)
brought suit against the United States Department of Education
(DOE).8 In its suit, the NWCA argued, inter alia, that the courts' reli-
ance on the DOE's policy interpretations of Title IX has been mis-
placed.9 Consequently, the NWCA sought to invalidate the three-part
test, a framework for Title IX compliance which was introduced in a
DOE "policy interpretation" in. 1979, and was later explicated in a
"policy clarification" in 1996.0 The 1979 Interpretation introduced

4 See H.R. REP. No. 92-554, tit. X (1971), reprinted in 1972 U.S.C.C.A.N. 2462, 2511 (pur-
pose of statute to prevent sex discrimination in federally funded programs); see also HHS Prohi-
bition on Discrimination on the Basis of Sex in Education, 45 C.F.R. § 86.41 (2003) (scope of
statute to include scholastic athletic programs).

5 See, e.g., John Meyer, Some Claim Title IX Hurting Olympic Sports, DENVER POST, Oct.
20,2002, at C16; Maryann Hudson Harvey, Title IX Returns to Courthouse, L.A. TIMES, Sept. 19,
2002, § Sports, at 3; see also Megan K. Starace, Comment, Reverse Discrimination Under Title
IX: Do Men Have a Sporting Chance?, 8 VILL. SPORTS & Err. L.J. 189, 217 (2001) ("Title IX has
developed successfully women's interest in sports .... Nevertheless, these increased opportuni-
ties for women should not come at the expense of decreased opportunities for men.").

6 See, e.g., Chalenor, 291 F.3d at 1048-49 (holding that a school may discontinue an athletic
program of an overrepresented gender to pass the "substantial proportionality" safe harbor of
Title IX); Miami Univ. Wrestling Club v. Miami Univ., 302 F.3d 608, 615-16 (6th Cir. 2002)
(upholding a university's gender-conscious decision to discontinue its men's wrestling team as
permissible under Title IX).

7 The other plaintiffs in the suit were the Committee to Save Bucknell Wrestling, Mar-
quette Wrestling Club, Yale Wrestling Association, and the College Sports Council.

8 Nat'l Wrestling Coaches Ass'n v. United States Dep't of Educ., 263 F. Supp. 2d 82
(D.D.C. 2003), aff'd 366 F.3d 930 (D.C. Cir. 2004); see generally June Kronholz, College Coaches
Press Bush on Interpretation of Title IX, WALL ST. J., Aug. 27, 2002, at A4.

9 Mem. of P. & A. in Supp. of Pl.'s Opp'n to Def.'s Mot. to Dismiss and in Supp. of Pl.'s
Cross-Mot. for Summ. J. nt 26, Nat'l Wrestling Coaches Ass'n v. United States Dep't of Educ.,
263 F. Supp. 2d 82 (D.D.C. 2003) [hereinafter Plaintiff's Briefl.

10 See id. at 44; Letter from Norma V. Cantti, Assistant Secretary, Office for Civil Rights,
Dep't of Educ., to Colleges and Universities (Jan. 16, 1996); Clarification of Intercollegiate Ath-
letics Policy Guidance: The Three-Part Test (Jan. 16, 1996), at http://www.ed.gov/print/about/
offices/list/ocr/docs/clarific.html (on file with author) [hereinafter 1996 Clarification].



2004] ARE INTERCOLLEGIATE SPORTS PROGRAMS A BUCK SHORT? 257

the three-part test as the method of complying with the "effective
accommodation" requirement of the original Title IX regulation.11

While the district court dismissed the NWCA's case on procedu-
ral grounds, 2 the substantive issues raised in the case remain
unresolved. This article assesses the NWCA's claim that the three-
part test is substantively and procedurally void. Further, it introduces
new approaches to viewing the statute and regulations. Part II dis-
cusses the substantive requirements of Title IX and its associated leg-
islation. Part II also highlights the differences between the original
purpose of the Title IX regulations and the elements of the three-part
test. Consequently, Part III outlines the procedural issues that arise
when courts consider rules created under the guise of interpreting
prior statutes that substantively differ from those statutes. Part IV
shows how courts have interpreted compliance with the three-part test
as the determinative issue in Title IX compliance cases. Part V
presents procedural and substantive arguments against the three-part
test as applied in cases such as Cohen v. Brown University3 and Rob-
erts v. Colorado State Board of Agriculture.4 Finally, Part VI assesses
arguments made by opponents of the three-part test, as raised in the
DOE's 2002 Commission on Opportunity in Athletics, the purpose of
which was to assess any unintended harmful consequences of Title IX.
This article concludes that the three-part test is inconsistent with the
aims of the Title IX statute and accompanying regulations.

II. BACKGROUND: TITLE IX AND SUBSEQUENT REGULATIONS

Congress passed Title IX of the Education Amendments of 197215
to prevent sex discrimination in programs receiving federal funding.16

The initial framework for Title IX was based on the Civil Rights legis-

11 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.
71,413, 71,418 (Dec. 11, 1979); HHS Prohibition on Discrimination on the Basis of Sex in Educa-
tion, 45 C.F.R. § 86.41(c) (2003).

12 The court dismissed the case on standing and jurisdictional grounds. Nat'l Wrestling
Coaches Ass'n, 263 F. Supp. 2d at 111-13, 120-23, 127 (holding that the NWCA failed to establish
the causation and injury-in-fact elements of the organization's standing). The court concluded
that review of the NWCA's petition for rescission of the three-part test of Title IX was not yet
ripe. Id. at 128.

13 991 F.2d 888 (1st Cir. 1993).
14 998 F.2d 824 (10th Cir. 1993).
t5 See supra note 3.
16 See supra note 4; see also H.R. REP. No. 92-554 (1971), reprinted in 1972 U.S.C.C.A.N.
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lation of the previous decade.17 When Title IX was implemented, the
agency responsible for writing appropriate regulations was the
Department of Health, Education and Welfare (HEW). 8 The HEW
issued the 1975 Regulations and the subsequent 1979 Interpretation.1 9

The HEW later was divided into the Department of Health & Human
Services (HHS) and the DOE. ° In 1996 the DOE's Office for Civil
Rights (OCR) released a "clarification" of its Title IX enforcement
policies, in the form of a letter to public educational institutions.21

A. The 1975 Regulations: 45 C.ER. § 86.41(c)

In 1975, the HEW promulgated new regulations governing Title
IX's application to athletic programs.22 Under the regulations, any
recipient of federal funds23 offering intramural, club, or interscholastic
athletic programs must provide "equal athletic opportunity for mem-
bers of both sexes. ''2 4 In defining equal opportunity for both sexes,

17 Christopher Paul Reuscher, Comment, Giving the Bat Back to Casey: Suggestions to
Reform Title IX's Inequitable Application to Intercollegiate Athletics, 35 AKRON L. REV. 117, 119
(2001). Specifically, Title IX is modeled after Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000d-2000d-7 (1996). Miami Univ. Wrestling Club v. Miami Univ., 302 F.3d 608, 611 (6th
Cir. 2002).

18 See, e.g., Cohen v. Brown Univ., 991 F.2d 888, 895 (1st Cir. 1993). The court's reversal to
allow Brown to cut men's teams to comply with Title IX did not substantively differ from the
decision from the first Cohen case. See Cohen v. Brown Univ., 101 F.3d 155, 167-170 (1996).

19 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.
71,413 (Dec. 11, 1979).

20 Department of Education Organization Act, Pub. L. No. 96-88, 93 Stat. 668 (Oct. 17,
1979) (codified at 20 U.S.C. § 3401-88 (1994) and 20 U.S.C. § 3501-10 (1994)).

21 See 1996 Clarification, supra note 10.
22 HEW Prohibition on Discrimination on the Basis of Sex in Education Programs Receiv-

ing Federal Financial Assistance, 40 Fed. Reg. 24,128 (June 4, 1975) (codified at 45 C.F.R.
§§ 86.1-.71). The section relating to athletics states that "[n]o person shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, be treated differently from another
person or otherwise be discriminated against in any interscholastic, intercollegiate, club or intra-
mural athletics offered by a recipient, and no recipient shall provide any such athletics separately
on such basis." HHS Prohibition on Discrimination on the Basis of Sex in Education, 45 C.F.R.
§ 86.41(a) (2003).

23 The Third Circuit previously held that Title IX was applicable only to programs that
directly receive federal funding, and therefore a university program not receiving federal funds
neted not comply with Title IX, even if the university received such funds. Grove City Coll. v.
Bell, 687 F.2d 684, 696 (3d Cit. 1982) (citing N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 534
(1982)); see also Bennett v. W. Tex. St. Univ., 799 F.2d 155, 157 (5th Cir. 1986). However, with
the Civil Rights Restoration Act of 1987, Congress extended the scope of Title IX to include any
program at any institution which receives federal funding. 20 U.S.C.A. § 1687 (1999).

24 45 C.F.R. § 86.41(c).
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the regulations listed ten criteria, "among other factors. '25 The ten
criteria include whether the selected sports "effectively accommodate
the interests and abilities of both sexes, ' 26 and whether the recipient
institution adequately funds programs related to publicity, compensa-
tion of coaches, and facilities.21 In addition, the OCR Director may, at
his or her discretion, add to the criteria for compliance with the regu-
lations.28 This effective accommodation subset of the equal opportu-
nity criteria is the focus of the three-part test introduced in a "policy
interpretation" released by the HEW in 1979.29

Equal opportunity under the regulations does not require federal
fund recipients to allow members of either sex to participate in any
particular sport.30 Furthermore, recipients need not offer correspond-
ing programs to members of both sexes.3' Rather, the regulations
allow recipients to sponsor separate teams for members of each sex,
so long as the activity is a contact sport, or team members are selected
based on skill. 2

B. The 1979 Interpretation: Clarifying the 1975 Regulations

In response to dozens of complaints alleging Title IX violations
with regard to discrimination in athletics, in 1979 the HEW released a
"policy interpretation" of the regulations it had created just four years

25 Id. The listed factors are:

(1) whether the selection of sports and levels of competition effectively accommodate the
interests and abilities of members of both sexes; (2) The provision of equipment and
supplies; (3) Scheduling of games and practice time; (4) Travel and per diem allowance;
(5) Opportunity to receive coaching and academic tutoring; (6) Assignment and compen-
sation of coaches and tutors; (7) Provision of locker rooms, practice and competitive facil-
ities; (8) Provision of medical and training facilities and services; (9) Provision of housing
and dining facilities and services; [and] (10) Publicity.

Id. § 86.41(c)(1)-(10).
26 Id. § 86.41(c).
27 Id. § 86.41(c)(6)-(10).
28 See id. § 86.41(c).
29 See infra Part II.C.
30 See 45 C.F.R. § 86.41(b).
31 See id.
32 Id. The regulation states that "contact sports include boxing, wrestling, rugby, ice

hockey, football, basketball and other sports the purpose of major activity of which involves
bodily contact." Id. Courts in Title IX cases often assume that the sport involved is one in which
selection of members is based on skill. Therefore, the rule is that institutions that offer single-
sex teams must allow members of the excluded sex to try out for the teams unless the sport is a
contact sport. Mercer v. Duke Univ., 190 F.3d 643, 647 (4th Cir. 1999).
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earlier.33 The purpose was to clarify the definition of "equal opportu-
nity" in athletics in 45 C.F.R. § 86.41(c). 34 The interpretation
attempted to clarify the meaning of the ten-part formula in § 86.41(c),
also taking into account scholarship availability, recruitment, and
other athletic benefits.3" Under § 86.41(c), schools are required to
offer these resources in comparably similar amounts.36

With respect to scholarships, the policy interpretation requires
that substantially proportional funding be available to men's and
women's athletic programs.37 However, "substantial proportionality"
does not necessarily mean equal dollar value.3 8 Rather, the policy
interpretation requires that schools offer scholarship money propor-
tionate to the participation rates of men and women in athletics at the
school.3 9 Similarly, schools are not required to provide identical fund-
ing and access to the provisions in the ten-part test of 45 C.F.R.
§ 86.41(c), "provided the overall effect of any differences is negligi-
ble."4 Thus, the policy interpretation gives schools some latitude,
albeit extremely limited, to treat men's and women's athletic pro-
grams differently.

Another example of such latitude is how the policy interpretation
allows schools to take into account the general athletic abilities of men
and women in the aggregate,4 as well as non-physical factors such as
relative interest and nature of the sport itself.42 For example, schools
will not violate Title IX by expending a proportionately large amount
of resources for event management for football and men's basketball
games, because historically those sports require more resources by the
nature of their events.4 3 Nonetheless, the policy interpretation still
requires that schools "effectively accommodate" the interests and

33 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.
71,413, 71,413 (Dec. 11, 1979).

34 Id. at 71,414.
35 Id. at 71,415.
36 Id.

37 Id.
38 Id.
39 44 Fed. Reg. at 7i,4i5.
40 Id.
41 Id.
42 Id. at 71,416.
43 Id.

[Vol. 14:2
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abilities of their student bodies, pursuant to § 86.41(c)(1) of the 1975
Regulations.'

C. The 1979 Interpretation: Introducing the Three-Part Test

The effective accommodation requirement is where disagreement
over the purpose of the 1979 Interpretation begins, as effective accom-
modation with respect to scholarships is treated differently from the
rest of the § 86.41(c) criteria. Under § 86.41(c) a school must provide
equal opportunities (defined as scholarships) for men and women to
participate in intercollegiate competition.45 Under the 1979 Interpre-
tation, compliance with this aspect of the policy is measured by a
three-part test. 6 The arguments of the male plaintiffs in Chalenor v.
University of North Dakota and Miami University Wrestling Club v.
Miami University are predicated on the belief that courts have substi-
tuted the three-part test for the original criteria for Title IX compli-
ance, as outlined by 45 C.F.R. § 86.41. 47 According to the text of the
three-part test, a school may comply with the test by following one of
its three options.48

The first option is for schools to provide intercollegiate opportu-
nities in numbers "substantially proportionate" to the gender distribu-
tion of the student body.49 In current Title IX compliance cases, a
school that meets the substantial proportionality option is presumed to
comply with the statute. 0

44 Id. at 71,417.
45 44 Fed. Reg. at 71,418 ("In effectively accommodating the interests and abilities of male

and female athletes, institutions must provide both the opportunity for individuals of each sex to
participate in intercollegiate competition, and for athletes of each sex to have competitive team
schedules which equally reflect their abilities.").

46 Id.
47 See Chalenor v. Univ. of ND., 291 F.3d 1042, 1046 (8th Cir. 2002); Miami Univ. Wres-

tling Club v. Miami Univ., 302 F.3d 608, 614-15 (6th Cir. 2002).
48 44 Fed. Reg. at 71,418.
49 Id. ("assessing compliance when intercollegiate level participation opportunities for male

and female students are provided in numbers substantially proportionate to their respective
enrollments") (emphasis added).

50 See 1996 Clarification, supra note 10 ("If an institution's enrollment is 52 percent male
and 48 percent female and 52 percent of the participants in the athletic program are male and 48
percent female, then the institution would clearly satisfy part one."); see also Cohen v. Brown
Univ., 991 F.2d 888, 897-98 (1st Cir. 1993) ("The first benchmark furnishes a safe harbor for
those institutions that have distributed athletic opportunities in numbers 'substantially propor-
tionate' to the gender composition of their student bodies. Thus, a university ... may stay on the
sunny side of Title IX simply by maintaining gender parity between its athletic lineup.") (empha-
sis added).
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The second option applies to schools that have historically under-
represented one sex in intercollegiate competition in a particular
sport.51 Under the second option, called the "program expansion
test," a school with a history of underrepresentation may comply with
Title IX by enacting a program that would expand opportunities for
the underrepresented sex concurrent with the growth of interest and
abilities of members of that sex.52

Under the third option, a school can comply with Title IX by
showing that its current athletic program, however gender-unequal on
its face, "fully and effectively" accommodates the underrepresented
sex, meaning that the program meets student interest.53 The third
option is referred to as the full and effective accommodation test,54

which is not to be confused with the § 86.41(c) use of the term "effec-
tive accommodation," which encompasses all three options under the
three-part test. The three-part test of effective accommodation drives
the vast majority of Title IX litigation, usually in the context of school
sponsorship of extramural athletic teams.55

51 44 Fed. Reg. at 71,418.
52 Id. (assessing compliance "[wihere the members of one sex have been and are under-

represented among intercollegiate athletes [or where] the institution can show a history and
continuing practice of program expansion which is demonstrably responsive to the developing
interest and abilities of the members of that sex"). The result, then, is that a school with a
history of underrepresentation could comply with Title IX by simply adding a new women's
varsity program. See, e.g., Liz Robbins, Zips Adds Women's Soccer Program, PLAIN DEALER
(Cleveland, Ohio), July 15, 1999, at 6D. Nonetheless, in practice, these additions are often
accompanied by cuts to men's programs. See, e.g., Mike Moyer, Law Hurts Men, Women, USA
TODAY, Jan. 21, 2002, at 10A.

53 44 Fed. Reg. at 71,418 (assessing compliance "[w]here the members of one sex are under-
represented among intercollegiate athletes, and the institution cannot show a continuing practice
of program expansion ... [or where] it can be demonstrated that the interests and abilities of
that sex have been fully and effectively accommodated by the present program"). For an argu-
ment that this option is not practically viable, see infra notes 131-140 and accompanying text.

54 44 Fed. Reg. at 71,418.
55 See, e.g., Cohen, 991 F.2d at 896 (upholding a district court's injunction compelling a

university to reinstate its women's gymnastics and volleyball teams to varsity status from club
status, on the basis that it did not comply with substantial proportionality); Roberts v. Colo.
State Bd. of Agric., 998 F.2d 824, 828 (10th Cir. 1993) (holding that discontinuation of a univer-
sitv's softball program placed the school out of the safe harbor of the substantial proportionality
test); Favia v. Ind. Univ. of Pa., 7 F.3d 332, 341 (3d Cir. 1993) (holding that a university did not
meet the effective accommodation requirement by discontinuing the women's varsity field
hockey and gymnastics programs and replacing them with women's soccer). The amorphous
nature of the second and third options of the three-part test causes heavy reliance on the first
option. See infra Part V.A.
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D. The 1996 Clarification of the Three-Part Test

In 1996, the OCR released a clarification of the "effective accom-
modation" test from the 1979 Interpretation. 56 The purpose for doing
so was to provide examples of what school policies would satisfy the
three-part test, and to "make clear ... that there are three different
avenues of [Title IX] compliance."57 The clarification restates the idea
that a federal funding recipient may comply with the "effective
accommodation" requirement by meeting any of the three options,
but also provides a definition of "substantial proportionality. '"58

Under option one of the three-part test (substantial proportional-
ity), the OCR first determines the number of "participation opportu-
nities" for men and women.59 Such opportunities include all persons
who receive "institutionally-sponsored support normally provided to
athletes," such as coaching, equipment, and facilities.6" Participation
opportunities also include practice squad members, roster members,
and total athletes, both scholarship and walk-on.61 Under the OCR
clarification, for an institution to comply with the substantial propor-
tionality option, the institution must provide "participation opportuni-
ties" in substantial proportions to the gender makeup of the student
body.62 Thus, a school may comply with Title IX via option one of the
three-part test, without regard to its student body's proportionate
interest in athletics by gender.63 In the only major exception, a school
may also comply with option one if it comes close enough to propor-
tionate representation such that the number of members of an under-
represented sex is insufficient to field a viable athletic team.'

For the purposes of option two of the three-part test, the OCR's
clarification defines "program expansion" to accommodate the inter-

56 See 1996 Clarification, supra note 10.
57 Id.
58 Id.
59 Id.
60 Id.
61 Id.
62 See 1996 Clarification, supra note 10 ("[lit could be argued that to satisfy part one there

should be no difference between the participation rate in an institution's intercollegiate athletic
program and its full-time undergraduate student enrollment." However, OCR notes that its
investigations are "on a case-by-case basis, rather than through use of a statistical test.").

63 See id. ("If an institution's enrollment is 52 percent male and 48 percent female, and 52
percent of the participants in the athletic program are male and 48 percent female, then the
institution would clearly satisfy part one.").

64 Id.
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ests and abilities of an underrepresented sex, as either an effort to
increase the number, of participants of members of that sex, or the
number of teams for that sex.65 The OCR also takes into account
pending or proposed programs66 to decrease gender disparity in par-
ticipation, but specifically excludes from option two compliance any
program that merely decreases opportunities for an overrepresented
sex.67

The OCR's clarification of option three, the "full and effective
accommodation of the interest and abilities of the underrepresented
sex,"68 breaks down that test into three criteria: curing sufficient
unmet interest, having the ability to sustain a team, and having a rea-
sonable expectation of competition.69 A school that complies with
neither option one nor option two may still comply with Title IX by
showing that there is no feasible way to create substantial proportion-
ality, given the relative interests of male and female students.7 ° Under
option three, a school may meet the effective accommodation stan-
dard by demonstrating either that club sports and intramurals satisfy
student interest, or that it would be impractical to field an intercollegi-
ate team because there would be no teams against which to play.7'

III. THE CHEVRON DOCTRINE AND RULEMAKING CONCERNS

The NWCA has asserted that courts' reliance72 on the 1979 Inter-
pretation's three-part test is misplaced because the test substantially
altered Title IX under the guise of being an interpretive rule.73 Under

65 Id.
66 However, a school will not pass the program expansion test "where it merely promises to

expand its program for the underrepresented sex at some time in the future." Id.
67 The program expansion test is not satisfied "by reducing opportunities for the over-

represented sex alone or by reducing participation opportunities for the overrepresented sex to a
proportionately greater degree than for the underrepresented sex." Id. In other words, a school
may not satisfy the program expansion test by eliminating opportunities for the overrepresented
sex-but it may certainly meet the substantial proportionality test by doing so. See infra Part
IV.B.

68 See supra notes 53-55 and accompanying text.
69 See 1996 Clarification, supra note 10.
70 Id.
71 Id.
72 See, e.g., Neal v. 1d. of Trs. of the Cal. State Univs., 198 F.3d 763, 770 (9th Cir. 1999);

Homer v. Ky. High Sch. Athletic Ass'n, 43 F.3d 265, 273 (6th Cir. 1994); Kelley v. Bd. of Trs.,
Univ. of Ill., 35 F.3d 265, 270-1 (7th Cir. 1994); Cohen v. Brown Univ., 991 F.2d 888, 896-97 (1st
Cir. 1993); Favia v. Ind. Univ. of Pa., 7 F.3d 332, 343 (3d Cir. 1993); Roberts v. Colo. State Bd. of
Agric., 998 F.2d 824, 828 (10th Cir. 1993).

73 See Plaintiff's Brief, supra note 9, at 34-35.

[Vol. 14:2
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the doctrine of Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc., courts shall give an executive agency's interpretation of
a federal statute controlling deference. 74 However, the doctrine only
holds as long as (1) Congress has not "directly spoken to the precise
question at issue," 75 i.e., the statute is silent on the relevant issue, and
(2) the agency's interpretation is "based on a permissible construction
of the statute. ' 76 Policy interpretations are given deference so long as
they are merely interpretive, and do not conflict with the intent of
Congress when it drafted the original statute.77

Thus, if an agency's interpretation conflicts with congressional
intent, it is no longer merely interpretive, and may be a stand-alone
legislative rule.78 Rules are deemed to be legislative if any of the fol-
lowing are true: (1) without the rule "there would not be an adequate
legislative basis for enforcement action or other agency action," (2)
the rule has been published in the Code of Federal Regulations, (3)
"the agency has explicitly invoked its general legislative authority," or
(4) "the rule effectively amends a prior legislative rule. '79 A rule that
falls under any of the above is valid only if the drafting entity follows
notice-and-comment procedures pursuant to the Administrative Pro-
cedure Act (APA). 80 In the context of Title IX, neither the 1979 Inter-
pretations nor the 1996 Clarification were published pursuant to
notice-and-comment procedures. 81

Proponents of the three-part test argue that the 1979 and 1996
materials are interpretive and therefore exempt from the notice-and-
comment requirement.82 Courts adopted this reasoning in Chalenor
and Miami University Wrestling Club in allowing schools to cut low-
revenue men's sports programs to comply with the three-part test.83

In its case against the DOE, the NWCA argued that the three-part

74 467 U.S. 837, 844 (1984).
75 Id. at 842.
76 Id. at 843.
77 Id. at 845.
78 Am. Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1110-11 (D.C. Cir.

1993).
79 Id. at 1112 (emphasis added).
80 Lincoln v. Vigil, 508 U.S. 182, 195 (1993); 5 U.S.C. § 553 (1995).
81 Nat'l Wrestling Coaches Ass'n v. United States Dep't of Educ., 263 F. Supp. 2d 82, 99

(D.D.C. 2003).
82 See Br. of Amici Curiae Nat'l Women's Law Ctr., et al. at 3, Nat'l Wrestling Coaches

Assoc. v. United States Dep't of Educ., 263 F. Supp. 2d 82 (D.D.C. 2003) [hereinafter NWLC
Brief] (arguing that the three-part test does not create a new quota system).

83 See infra notes 113-125 and accompanying text.
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test introduced in the 1979 Interpretation effectively amended Title
IX and its regulations, was subject to the APA, and is thus void for
failing to abide by notice-and-comment procedures. 84

IV. ENFORCEMENT UNDER THE 1996 CLARIFICATION

A. The Three-Part Test as the Basis of Enforcement

The First and Tenth Circuits in Cohen v. Brown University" and
Roberts v. Colorado State Board of Agriculture,86 respectively, set the
standard for interpreting the three-part test. In Cohen, groups of ath-
letes on the women's gymnastics and women's volleyball teams sued
to compel their universities to reinstate their discontinued sports at
varsity status. 87 In Cohen, at the time Brown University demoted the
plaintiffs' teams' status, the difference in the percentage of women at
the University and those participating in athletic programs was 11.3%,
while at the time of the suit in Roberts, the difference was 10.5%.88

The Cohen court held the applicable standard in achieving sub-
stantial proportionality (option one of the three-part test) is not the
amount of money spent on men's and women's programs respectively,
but rather the number of participants on men's and women's teams.89

Thus, a school may effectively accommodate its students' interests and
abilities (vis-A-vis option one) by having gender proportions of actual
participants in its athletic program equal to the gender proportions of

84 See Plaintiff's Brief, supra note 9, at 26-28. When an agency fails to follow notice-and-
comment procedures in releasing a rule, the rule is declared void, and for the rule to be effective,
the agency must re-release the rule in the Federal Register, allowing interested parties to submit
comments to the proposed rulemaking. See 5 U.S.C. § 553 (1995); Crown Zellerbach Corp. v.
Marshall, 441 F. Supp. 1110, 1119 (E.D. La. 1977).

85 991 F.2d 888 (1st Cir. 1993).
86 998 F.2d 824 (10th Cir. 1993).
87 Cohen, 991 F.2d at 892; see also Roberts, 998 F.2d at 826.
88 Cohen, 991 F.2d at 892; Roberts, 998 F.2d at 829. For an extensive list of female enroll-

ment, athletic participation and athletic scholarship rates at U.S. universities, see Title IX Trou-
bles, USA TODAY, June 18, 2002, available at http://www.usatoday.comlsports/college/stories/
titleix-table.htm (last visited Apr. 27, 2004).

89 Cohen, 991 F.2d at 897 ("An institution that offers women a smaller number of athletic
opportunities than the statute requires may not rectify that violation simply by lavishing more
resources on those women or achieving equivalence in other respects."); but cf Favia v. Ind.
Univ. of Pa., 7 F.3d 332, 343 (3d Cir. 1993) (holding that an increase in slots for female athletes
could be counterbalanced by a decrease in funding for women's sports).
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its student body.90 While the court admitted that "[i]t seems unlikely,
even in this day and age, that the athletic establishments of many
coeducational universities reflect the gender balance of their student
bodies,"9 1 it held the disparity in gender proportions between Brown's
athletic program and student body-a difference of approximately
11%-did not meet the substantial proportionality test.9 2 In short,
there apparently is no specific ratio that would automatically satisfy
substantial proportionality other than a precise numerical match
between student body gender proportions and athletic gender
proportions.93

Brown argued that to meet the program expansion (option two)
or effective accommodation (option three) tests,94 an institution
should be able to provide athletic opportunities by gender proportion-
ate to student interest by gender, and that the University was comply-
ing under both options.95  The First Circuit rejected this argument,
reasoning that under Brown's proposal, providing fewer athletic slots
than interested male athletes would not justify doing the same for
interested (and underrepresented) female athletes.96 The court stated
that the purpose of options two and three, in requiring that schools
adjust to "nationally increasing levels of women's interests and abili-
ties," 97 is to make Title IX a vehicle by which women would become
more interested in sports to a rate comparable to their male counter-
parts.98 Furthermore, the Cohen court reasoned, an interest-based

90 Because the compliance benchmark is the proportion of participants in the varsity ath-
letic program, the example described here would pass the "substantial proportionality" test. See
Cohen, 991 F.2d at 897-98.

91 Id. at 898.
92 See id. at 898-99.
93 Roberts, 998 F.2d at 829-30. The Third Circuit held in Favia, 7 F.3d at 343, that a 12.98%

disparity between the women's athletic participation rate and the female student body was not
substantially proportionate.

94 See supra notes 65-71 and accompanying text.
95 Cohen, 991 F.2d at 899. See infra notes 229-230 and accompanying text, which discusses

the problems of measuring student interest.
96 Cohen, 991 F.2d at 899.

97 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.
71,413, 71,417 (Dec. 11, 1979).

98 See Cohen, 991 F.2d at 900; see also Neal v. Bd. of Trs. of the Cal. State Univs., 198 F.3d
763, 768 (9th Cir. 1999) ("[A] central aspect of Title IX's purpose was to encourage women to
participate in sports: The increased number of roster spots and scholarships reserved for women
would gradually increase demand among women for those roster spots and scholarships.")
(emphasis in original).
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standard for options two or three would be impractical99 because the
plaintiffs, carrying the burden of proof, would be unduly hampered by
the requirement of calculating relative interest among the student
body."° Thus to comply with options two or three, an institution must
either prove that it has some program in place that anticipates compli-
ance at some specific date in the future,101 or prove that that there is
not a sufficient unmet interest by an underrepresented gender in a
specific sport. 2 Although such unmet interest must be sufficient
enough to create a reasonable expectation of competition within the
institution's competitive region, 103 meeting the standard is difficult
because of the need to actively monitor gender participation rates for
individual sports within the region, including the university's feeder
system.1°4

In Roberts, Colorado State University was compelled to reinstate
its women's varsity fast-pitch softball program after the court deter-
mined that the school did not comply with any of the options under
the three-part test.10 5 The court deferred to the 1979 Interpretation,
and held that complying with substantial proportionality (option one)
is an absolute safe harbor for schools.10 6 With respect to option two,
the Roberts court held that a school may not comply by merely cutting

99 Ironically, this is despite the fact that option three specifically contemplates measuring
interest. See 44 Fed. Reg. at 71,418.

100 Cohen, 991 F.2d at 900.
101 See Favia v. Ind. Univ. of Pa., 7 F.3d 332, 344 (3d Cir. 1993).
102 Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 831 (10th Cir. 1993).
103 Cohen, 991 F.2d at 898.
104 See id.
105 Id. at 826.
106 Id. at 829. While the vast majority of courts follow the Cohen view of substantial pro-

portionality, there is a small minority of cases that hold compliance under this option is not a
safe harbor. See Ross A. Jurewitz, Article, Playing at Even Strength: Reforming Title IX
Enforcement in Intercollegiate Athletics, 8 AM. U. J. GENDER Soc. POL'Y & L. 283, 341-45
(2000). In Pederson v. Louisiana State University, while the school was found to be in non-
compliance with Title IX, the court held that substantial proportionality was not a safe harbor
for compliance:

Title IX does not mandate equal numbers of participants. Rather, it prohibits exclusion
based on sex and requires equal opportunity to participate for both sexes. As appears in
the Policy Interpretation, inherent in this prohibition and mandate is knowledge of the
desire to participate, the ability to participate and the level of competition involved. Ceas-

date of the statute.
912 F. Supp. 892, 913-14 (M.D. La. 1996) (emphasis in original). Without explicitly holding, the
Ninth Circuit suggested that "safe harbor" status was inappropriate for substantial proportional-
ity. Neal v. Bd. of Trs. of the Cal. State Univs., 198 F.3d 763, 771-72 (9th Cir. 1999). The court
stated:
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the underrepresented sex's teams at a lesser pace than the over-
represented sex's teams, even though "in times of economic hardship,
few schools will be able to satisfy [option two] by continuing to
expand their women's athletics programs."' 7 Under option three, the
court held that a school may defend its discontinuation of an under-
represented sex's team only if "there is no reasonable expectation of
competition for that team within the institution's normal competitive
region. '' t08

B. The Flip Side: Capping and Cuts

To comply with Title IX, schools often practice what is known as
"capping," where a team's roster spots and expenditures are limited to
a certain maximum level."09 Often this is done to men's teams in order
to manipulate gender proportionality numbers to more closely reflect
the student body.110 The recent trend to achieve compliance has been
to either "cap" men's athletic programs that do not generate large
revenue, or to eliminate those teams entirely.111 Members of these
men's teams have generally failed in their attempts to have their pro-
grams reinstated, because when a men's team is cut, the gender-con-
scious decision is not subject to the same standard as when the team's
gender is underrepresented.112

Without speculating whether Title IX would survive such searching constitutional scru-
tiny, the court notes that it remains unsatisfied with the Cohen majority's treatment of
these important questions. The court is satisfied that avoiding serious constitutional ques-
tions such as an equal protection challenge to a very important Congressional statute is
itself ample reason for rejecting the safe harbor idea as part of Title IX.

Id. Despite the opinions in Pederson and Neal, abandoning the safe harbor appears contrary to
the popularly cited letter from the OCR. See 1996 Clarification, supra note 10 ("If an institu-
tion's enrollment is 52 percent male and 48 percent female and 52 percent of the participants in
the athletic program are male and 48 percent female, then the institution would clearly satisfy
part one.").

107 Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 830 (10th Cir. 1993) ("The word
,expansion' may not be twisted to find compliance under [option two] when schools have
increased the relative percentages of women participating in athletics by making cuts in both
men's and women's sports programs.").

108 Roberts, 998 F.2d at 831.
109 See Michael Straubel, Gender Equity, College Sports, Title IX and Group Rights: A

Coach's View, 62 BROOK. L. Rav. 1039, 1039-40 (1996).
110 See, e.g., Chalenor v. Univ. of N.D., 291 F.3d 1042 (8th Cir. 2002); Neal, 198 F.3d at 763;

Kelley v. Bd. of Trs., 35 F.3d 265, 269 (7th Cir. 1994).
111 See Kelley, 35 F.3d at 269; Chalenor, 291 F.3d at 1042; Neal, 198 F.3d at 763.
112 See Chalenor, 291 F.3d at 1048; Neal, 198 F.3d at 769. However, the 1996 Clarification

suggests that an alternate standard for males is not appropriate for compliance with the substan-
tial proportionality test. See 1996 Clarification, supra note 10 ("[Ilt is appropriate for parts two
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Kelley v. Board of Trustees was the first case initiated by male
athletes to challenge the substantial proportionality test of the 1979
Interpretation following the decisions in Cohen and Roberts.113 The
plaintiffs in Kelley were members of the University of Illinois men's
swimming team which had been eliminated by the university to
improve gender balance, while the women's swimming team had been
left untouched.1 4 The plaintiffs argued that the substantial propor-
tionality requirement blatantly violates the anti-discriminatory pur-
pose of Title IX by enacting an artificial quota equal to the percentage
of the athletically underrepresented gender in the student body." 5

However, the Seventh Circuit held that the substantial proportionality
test is merely one option in the three-part test, and the "policy inter-
pretation merely creates a presumption that a school is in compliance
with Title IX ... when it achieves a statistical balance." '116 Therefore,
there is no quota because institutions have a choice to comply with the
substantial proportionality test."' Furthermore, the court rejected the
plaintiffs' claim that the existence of a women's team necessitates the
existence of a men's team in the same sport.' 18

A major problem arises when institutions face inevitable funding
shortfalls, and when required for budgetary reasons to cut athletic
programs, low-revenue men's programs are the prime target, such as
in Chalenor."9 The plaintiffs in Chalenor were members of the Uni-
versity of North Dakota's men's wrestling team, which was slated for
cuts to help balance the school's budget and to comply with the sub-
stantial proportionality test. 2° The wrestlers' argument was that the
University's reliance on the 1996 Clarification was faulty because it is
merely an advisory opinion letter and not a formal agency regula-

and three of the test to focus only on the underrepresented sex. Indeed, such a focus is required
because Title IX, by definition, addresses discrimination.").

113 Kelley, 35 F.3d at 269.
114 Id.
115 Id. at 271.
116 Id. Nonetheless, the Kelley court did not further explicate whether this presumption is

irrebuttable. However, this holding is the closest any court has come to recognizing that full and
effective accommodation (the § 86.41(c) definition, not the option-three definition) is but one
part of Title IX. See infra notes 141-145 and accompanying text.

117 Kelley, 35 F.3d at 271.
118 Id. ("Requiring parallel teams is a rigid approach that denies schools the flexibility to

respond to the differing athletic interests of men and women.").
119 291 F.3d 1042, 1042 (8th Cir. 2002).
120 Id. at 1044.
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tion.121 The court agreed with the plaintiffs and declined to grant the
clarification Chevron deference,122 but it reasoned:that the school still
complied with Title IX pursuant to 45 C.F.R. § 86.41(c), the control-
ling regulation. 123 The court further rejected the wrestlers' claim that
the 1979 Interpretation is not due controlling deference, as contrary to
the original purpose of Title IX.124 The Sixth Circuit rejected a similar
argument in Miami University Wrestling Club, as the court there
found that the policy interpretation is "based on a permissible con-
struction of the [Title IX] statute. 1 25

V. ATTACKS ON THE VALIDITY OF THE THREE-PART TEST

A. Procedural Issues With the Three-Part Test: The NWCA's Case

The NWCA's major contention was that the three-part test effec-
tively amended Title IX by adding additional evaluative criteria to 45
C.F.R. § 86.41.26 Under this argument, by amending Title IX without
following the APA notice-and-comment procedures, the three-part
test is void.127 While courts have followed the 1979 Interpretation as
an interpretive rule by the DOE,2 8 a rule is substantive rather than
interpretive when (1) it substantively differs from the statute it pur-
ports to interpret, and (2) it has the force of law, leaving the enforcing
body no discretionary power with respect to that rule.t29 Whether the
1979 Interpretation was required to be released subject to notice-and-
comment procedures can be determined by examining the substantive
differences between the three-part test and 45 C.F.R. § 86.41.

Under the NWCA's argument, the only feasible mode of compli-
ance with the three-part test is the substantial proportionality test,
which the DOE has made all powerful by deeming it a "safe har-

121 Id. at 1046.
122 Id.
123 See id. at 1047. In affirming the district court's holding that the University complied

with Title IX, the circuit court held that 45 C.F.R. § 86.41 was the applicable controlling
regulation.

124 Chalenor, 291 F.3d at 1047.
125 Miami Univ. Wrestling Club v. Miami Univ., 302 F.3d 608, 615 (6th Cir. 2002) (citing

Auer v. Robbins, 519 U.S. 452, 457 (1997) (citations omitted)).
126 Plaintiff's Brief, supra note 9, at 26-28.
127 See, e.g., Am. Mining Cong. v. Natural Res. Def. Council, Inc., 995 F.2d 1106, 1112

(D.C. Cir. 1993); 5 U.S.C. § 553 (1995).
128 See supra notes 119-125 and accompanying text.
129 See, e.g., Syncor Int'l Corp. v. Shalala, 127 F.3d 90, 93-95 (D.C. Cir. 1997).
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bor."' 3 ° By doing so, the test puts schools into a quandary: either cut
men's teams or violate Title IX. Neither choice looks appealing con-
sidering that the former choice inevitably leads to litigation by disap-
pointed male athletes, but the courts in Cohen and Chalenor have
made cutting men's teams the path of least resistance.

Under Cohen, a university may automatically achieve compliance
under the safe harbor by having athletic participation rates1 31 mirror
the gender proportions of the student body. 132 In situations where it is
simply financially or administratively infeasible to meet that option,
the test purports to allow a school to comply by either (1) proving that
it is expanding its athletic program to meet the developing interests of
its student body, or (2) showing that its disproportionate athletic pro-
gram already meets the interests of its students.133 Courts have fre-
quently noted the difficulty that schools may have in expanding their
women's athletic programs,'3 but have not allowed schools to follow
the program expansion or effective accommodation options by cutting
men's programs at a faster rate than women's programs so as to
increase women's proportion of participation opportunities. 135 In its
1996 Clarification, the DOE stated:

OCR will not find a history and continuing practice of program expan-
sion where an institution increases the proportional participation
opportunities for the underrepresented sex by reducing opportunities
for the overrepresented sex alone or by reducing participation oppor-
tunities for the overrepresented sex to a proportionately greater
degree than for the underrepresented sex. 1 36

Thus, the only method by which schools may cut teams is under
the substantial proportionality test.'37 As the Roberts court held,
"Financially strapped institutions may still comply with Title IX by

130 See supra notes 56-64 and accompanying text.
131 Note that this standard requires participation numbers, not scholarships. See infra

notes 172-173 and accompanying text.
132 Cohen v. Brown Univ., 991 F.2d 888, 897 (1st Cir. 1993).
133 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.

71,413, 71,418 (Dec. 11, 1979); see also 1996 Clarification, supra note 10.
134 c-,., ",b., O1 Pm at ROR ("[Tlhe recent hnom in Title TX suits suggests that. in

an era of fiscal austerity, few universities are prone to expand athletic opportunities.").
135 Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 830 (10th Cir. 1993).
136 1996 Clarification, supra note 10.
137 Roberts, 998 F.2d at 830 ("[T]he ordinary meaning of the word 'expansion' may not be

twisted to find compliance under [the effective accommodation] prong when schools have
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cutting athletic programs such that men's and women's athletic partic-
ipation rates become substantially proportionate to their representa-
tion in the undergraduate population.' 1 38

This restriction is what reduces the three-part test into one effec-
tive part. As the Cohen and Roberts courts acknowledged, no univer-
sity has unlimited funds, and Title IX compliance is not as simple as
funding a new athletic team for women as women's interests in partici-
pating in college sports increase. More often than not, the decision is
not which programs to add, but rather which ones must be eliminated.
Budget cuts are a necessary part of managing any institution, and
those cuts inevitably affect athletic programs, necessarily raising Title
IX compliance issues. It is administratively easier for schools to dis-
continue low-revenue men's teams and stay within the safe harbor of
substantial proportionality than it is for them to assess the relative
interests of male and female students and attempt to comply with the
program expansion or effective accommodation tests.139 Thus, schools
have little incentive to consider options two or three, because given
long-run fiscal implications, substantial proportionality causes by far
the fewest hassles. It is then no surprise that men's wrestling pro-
grams are the first to be eliminated, as in Chalenor.1 4 Because the
substantial proportionality test requires no inquiry as to comparative
student interest, the three-part test has reduced Title IX to a numeri-
cal gender-based quota system founded on enrollment rates.

Although courts have thus far judged Title IX compliance under
the three-part test as devised by the HEW in the 1979 Interpretation,
the proper place to look to for guidance is 45 C.F.R. § 86.41, which
lays the groundwork for determining whether a university is providing

increased the relative percentages of women participating in athletics by making cuts in both
men's and women's sports programs.").

138 Id. (emphasis added).
139 See Cohen, 991 F.2d at 900 (discussing the infeasibility of requiring student plaintiffs to

determine whether the school was indeed complying with either interest-based test); see also
infra notes 229-30 and accompanying text.

140 Chalenor v. Univ. of N.D., 291 F.3d 1042, 1043 (8th Cir. 2002). While wrestling pro-
grams have taken the brunt of the burden, other programs, such as men's swimming and gymnas-
tics have suffered similar fates. See, e.g., Kurt Howell, Title IX Has Simply Cut Men's Athletics,
NEWS JOURNAL (Wilmington, Del.), Oct. 13, 2003, at 13A; John Powers, An Inflexible Option:
Men's College Gymnastics Programs Quickly Disappearing, BOSTON GLOBE, Aug. 24, 2003, at
C2; Rich Lowry, The President's Afraid of Girls, SEATTLE POST-INTELLIGENCER, July 23, 2003,
at B7.
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equal athletic opportunity to its students.141 Only one criterion of
§ 86.41 is "[w]hether the selection of sports and levels of competition
effectively accommodate[s] the interests and abilities of both sexes.1 42

The three-part test purports to "clarify" the meaning of § 86.41(c)(1)
by assuming compliance under the substantial proportionality, pro-
gram expansion, or effective accommodation criteria. 143 The problem
is the idea of "assuming compliance." Under the three-part test, a
university could theoretically avoid all other aspects of § 86.41(c) by
seeking protection under the safe harbor of substantial proportional-
ity.1" When the OCR assumes compliance of a university that takes
advantage of the safe harbor provision, it overlooks the totality of the
original Title IX regulations' criteria. 141 The dangers of doing so are
readily apparent.

For example, as was the case in Chalenor and Miami University
Wrestling Club, universities that make the gender-conscious decision
to eliminate teams are immunized from suit so long as their athletic
participation rates are substantially proportionate to their student
bodies. 146 By allowing the safe harbor, courts are ignoring the poten-
tial that schools will "jump through the hoops" of satisfying the
numerical quota, and consequently fail to adequately supply equal
opportunity access to training and coaching facilities. 47 Ironically,
even under the program expansion and effective accommodation
tests, the OCR and the courts have de-emphasized the costs that insti-
tutions pay in supporting men's and women's programs.1 48  The
myopic view that an institution that passes the substantial proportion-

141 HHS Prohibition on Discrimination on the Basis of Sex in Education, 45 C.F.R. § 86.41
(2003).

142 Id. § 86.41(c)(1).
143 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.

71,413, 71,418 (Dec. 11, 1979).
144 See 1996 Clarification, supra note 10.
145 See 45 C.F.R. § 86.41(c).
146 Chalenor v. Univ. of N.D., 291 F.3d 1042, 1049 (8th Cir. 2002); Miami Univ. Wrestling

Club v. Miami Univ., 302 F.3d 608, 615-16 (6th Cir. 2002).
147 Horner v. Ky. High Sch. Athletic Ass'n, 43 F.3d 265, 275 (6th Cir. 1994) ("An institution

need not pour ever-increasing sums into its athletic programs in order to bring itself into compli-
ance, but has the option of reducing opportunities for the overrepresented gender while keeping
oppcr!tunities fnr the underrenrePsntPd gender stable.") (citing Cohen v. Brown Univ., 991 F.2d
888, 898-99 n.15 (1st Cir. 1993)). Given the realities of funding of women's sports, any opportu-
nity that schools are given to avoid increasing spending on those programs is of no help to
female athletes at all.

148 See supra notes 65-71 and accompanying text; cf. Cohen, 991 F.2d at 897. In Cohen, the
court found:
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ality test complies with all aspects of Title IX wholly misses the point
that Title IX and its regulations seek to ensure that schools provide
substantively comparable men's and women's athletic programs.149 As
the NWCA has correctly argued, the three-part test differs so much
from the regulation it purports to interpret (45 C.F.R. § 86.41), that
the test is procedurally void under the APA.

B. Substantive Issues with the Three-Part Test: Equal Protection,
Affirmative Action, and Disproportionate Effects

While the brunt of the NWCA's argument is that the three-part
test is a procedurally invalid extension of the Title IX statute, there
are numerous substantive grounds under which the test may be ana-
lyzed. The three-part test forces schools to make gender classifica-
tions in organizing athletic programs, the justification of which does
not comport with the Supreme Court's holdings with respect to other
types of discriminatory preferences.

1. Equal Protection and the Substantial Proportionality Test

Because institutions have no alternative but to comply with sub-
stantial proportionality,1 50 the three-part test forces those institutions
to make gender-conscious decisions. The result of these decisions, i.e.,
the cutting of men's athletic teams, violates the Equal Protection
rights under the Fourteenth Amendment' of those who end up being
precluded from participating on an athletic team by virtue of their sex.
The Supreme Court held in Mississippi University for Women v.
Hogan that for a gender-conscious classification to be upheld under

[W]ith regard to the effective accommodation of students' interests and abilities, an insti-
tution can violate Title IX even if it meets the financial assistance and "athletic equiva-
lence" standards. In other words, an institution that offers women a smaller number of
athletic opportunities than the statute requires may not rectify that violation simply by
lavishing more resources on those women or achieving equivalence in other respects.

Id. In this respect, the numbers [of students] are everything.
149 See supra notes 25-44 and accompanying text; see also United States v. Virginia, 518

U.S. 515, 529 (1996). In Virginia, the Supreme Court recognized that where offering an identical
educational program to both sexes is impractical, a state may offer "substantively comparable
benefits at their institution" that differ to suit the needs and interests of the population. In the
context of Title IX, substantive comparability, rather than absolute coeducational programs, is
necessary because of the unique nature of athletics, in which gender interest levels in particular
sports frequently differ by institution. 518 U.S. at 529.

150 See supra notes 131-140 and accompanying text.
151 "No state shall... deny to any person within its jurisdiction the equal protection of the

laws." U.S. CONST. amend. XIV, § 1.
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the Fourteenth Amendment, it must withstand intermediate scru-
tiny. 152 The standard requires that (1) the classification serve an
important governmental objective and (2) the discriminatory means
used by the classification are substantially related to achieving the
objective."5 3 The Court in Hogan invalidated a nursing school's
admission policy refusing to admit males. 154  Although the Court
noted that gender-conscious decisions may sometimes be made for a
compensatory purpose,155 the defendant had made no showing that
women (the group benefiting from the school's gender classification)
had been previously disadvantaged or deprived of opportunities in the
field of nursing."5 6 Instead, the Court held that the school's gender
classification merely perpetuated the stereotype that nursing is exclu-
sively a career for women. 57 Therefore, the school's program did not
serve an important governmental objective,5 8 in violation of Equal
Protection.

In contrast, proponents of the three-part test argue that Title IX,
as currently enforced, serves the important governmental objective of
preventing discrimination, thereby deconstructing the societal stigma-
tization of athletics as unfeminine.159 While that may be true, the
analysis does not end there. Although Title IX is an effective tool to
ensure equal opportunity in intercollegiate athletics for young men
and women, it is the substantial proportionality test that is subject to
intermediate-level scrutiny by courts. As applied, the three-part test
forces universities, when they face inevitable budget shortfalls, to
eliminate men's teams in order to comply with substantial proportion-
ality. 6° Like the plaintiff in Hogan, the plaintiffs in Chalenor and
Miami University Wrestling Club have been foreclosed from participa-

152 Miss. Univ. for Women v. Hogan, 458 U.S. 718, 723-27 (1982).
153 Id. at 724; see also Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150 (1980) (cita-

tions omitted).
154 Hogan, 458 U.S. at 730-31.
155 Id. at 728 (citing Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975) (holding that "the

mere recitation of a benign, compensatory purpose is not an automatic shield which protects
against any inquiry into the actual purposes underlying a statutory scheme")).

156 Id. at 729.
157 Id.
158 rd.
159 See, e.g., Deborah Brake, The Struggle for Sex Equality in Sport and the Theory Behind

Title IX, 34 U. MICH. J.L. REFORM 13, 61-70 (2000 & 2001); but see Reuscher, supra note 17, at
148 (discussing the Cohen court's application of the three-part test in conjunction with Equal
Protection).

160 See supra notes 131-140 and accompanying text.
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tion based on their gender. The gender-conscious decision to cut low-
revenue men's teams must serve an important governmental objective
or such a decision is unconstitutional.

The most compelling interest for achieving substantial propor-
tionality is to ameliorate the disadvantages that women have histori-
cally suffered in the field of athletics. t61 Nonetheless, in the 1979
Interpretation, the OCR stated that a school may violate Title IX even
if it has no history of discrimination. t62 Courts examining the three-
part test have upheld this interpretation, holding that because Title IX
is an anti-discrimination statute, it compels institutions to refrain from
gender-conscious decisionmaking in appropriations. The obvious
response is that the test actually forces such decisionmaking-in the
form of cutting low-revenue men's teams.1 63 Members of those teams
thus do not enjoy the protection enumerated in the very text of the
Title IX statute:

No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving Fed-
eral financial assistance.' 64

Under intermediate scrutiny, in the absence of a specific showing
of discrimination, the gender-conscious decisions to cut men's teams,
as forced by the substantial proportionality "safe harbor," fails the
important government objective test.165

Assuming that the substantial proportionality test's requirement
to cut men's teams can be justified by an interest in promoting equal
opportunity, the test is still invalid under Hogan, because the gender-
conscious decision to cap or eliminate those teams is not substantially
related to that interest. To satisfy intermediate scrutiny, the gender-
conscious decision must be substantially related to the purported gov-
ernmental interest. 166 Under the substantial relationship test, it is not
sufficient to argue that promoting equal opportunity requires some
consideration of gender in an institution's decisionmaking-the gen-

161 See supra note 4.
162 See Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed.

Reg. 71,415 (Dec. 11, 1979); 1996 Clarification, supra note 10.
163 See supra Part IV.B.
164 20 U.S.C. § 1681(a) (1995).
165 Miss. Univ. for Women v. Hogan, 458 U.S. 718, 728 (1982).
166 Id. at 724.
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der distinction must be direct and substantial.167  For example, in
United States v. Virginia,'68 the Virginia Military Institute (VMI)
argued that exclusion of women from its institution was necessary so
as not to undermine the school's unique aversive educational atmos-
phere.1 69 The Supreme Court refuted this argument on the grounds
that absolute exclusion based on sex does not account for those mem-
bers of the excluded sex that would not have undermined the program
at issue.17°

While athletics are a different animal than academics given the
inherent necessity of separate teams and facilities,'171 gender-segre-
gated teams are not the problem-rather, the problem is the gender-
conscious decision to eliminate teams altogether. It is not wholly nec-
essary to eliminate teams in order to equalize opportunity; "propor-
tionality" as stated in the 1979 Interpretation defined athletic
"participation opportunities" as available slots on teams.1 72 Nonethe-
less, the new definition of "participation opportunity" under the sub-
stantial proportionality test is "participant.' ' 73  Such a requirement
assumes proportionate athletic interests, which is not necessarily the
case at every university.174  The very fact that the three-part test
acknowledges alternatives (program expansion or effective accommo-
dation) to the substantial proportionality test indicates that the test is
not necessary to achieving equal opportunity.1 75 The substantial pro-

167 Id. at 725.
168 518 U.S. 515 (1996).
169 Id. at 535.
170 Id. at 544-45.
171 See HHS Prohibition on Discrimination on the Basis of Sex in Education, 45 C.F.R.

§ 86.41(c) (2003) ("Unequal aggregate expenditures for members of each sex or unequal
expenditures for male and female teams ... will not constitute noncompliance."); Policy Inter-
pretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg. 71,415, 71,417 (Dec.
11, 1979) ("Some aspects of athletic programs may not be equivalent for men and women
because of unique aspects of particular sports or athletic activities.").

172 Plaintiff's Brief, supra note 9, at 32-33; 44 Fed. Reg. at 71,415.
173 1996 Clarification, supra note 10 ("OCR must, however, count actual athletes because

participation opportunities must be real, not illusory.").
174 See Greg Garber, Landmark Law Faces New Challenges Even Now, at http://espn.go.

com/gen/women andsports/020619title9.html (June 22, 2002) ("One of the big socializing agents
for males is sports .... If you've never met a guy, you can always say, 'Hey what about that
game in the playoffs last night?' It's something males are expected and even demanded to be
interested in.").

175 If either program expansion or effective accommodation was a feasible, court-approved
alternative to substantial proportionality, the test may well be valid, but such is not the case. See
supra notes 131-140 and accompanying text.

[Vol. 14:2



2004] ARE INTERCOLLEGIATE SPORTS PROGRAMS A BUCK SHORT? 279

portionality test is not substantially related to achieving equal oppor-
tunity. Thus, the three-part test, which is effectively only the
substantial proportionality test, 76 is also not substantially related to its
purported interest under the Hogan standard. Consequently, the
three-part test violates the Equal Protection Clause of the Fourteenth
Amendment.

2. Rejecting the Role Model Theory: The Affirmative Action
Analogy

Although the 1996 Clarification specifically contemplates that an
increase in participation opportunities for an underrepresented sex
will result in an increase in athletic interest by members of that sex,177

this belief is at odds with Supreme Court jurisprudence as to remedy-
ing the present effects of a history of discrimination. Although the
general standard for evaluating remedial programs differs between
racially motivated and gender-motivated programs, as Justice William
Brennan noted in Regents of the University of California v. Bakke, the
analogy is relevant:

[Riace, like "gender-based classifications too often [has] been inexcus-
ably utilized to stereotype and stigmatize politically powerless seg-
ments of society." While a carefully tailored statute designed to
remedy past discrimination could avoid these vices, we nonetheless
have recognized that the line between honest and thoughtful appraisal
of the effects of past discrimination and paternalistic stereotyping is
not so clear.178

176 See supra notes 131-140 and accompanying text.
177 See 1996 Clarification, supra note 10.
178 438 U.S. 265, 360 (1978) (Brennan, White, Marshall and Blackmun, JJ., concurring in

the judgment in part and dissenting in part) (quoting Kahn v. Shevin, 416 U.S. 351, 357 (1974)
(Brennan, J., dissenting)) (citations omitted). Although Bakke has been since supplanted by the
Court's decision in Grutter v. Bollinger, 123 S. Ct. 2325 (2003), in which the Court held constitu-
tionally valid the University of Michigan Law School's admissions program that included racial
preferences, Justice Brennan's observation is still appropriate. The Court in Grutter held that
the school had a compelling government interest in "obtaining 'the educational benefits that
flow from a diverse student body,"' id. at 2338, which is distinguishable from holding that the
school's compelling interest was to attract minority applicants. Indeed, the Court held that a
diverse student body generates academic benefits for its current students. Id. at 2340 ("These
benefits are not theoretical but real ... [because] the skills needed in today's increasingly global
marketplace can only be developed through exposure to widely diverse people, cultures, ideas,
and viewpoints."). Although the Court posited that racial preferences "will no longer be neces-
sary" 25 years from its decision, id. at 2347, it did not go so far as to adopt the role model theory
discussed infra, in notes 175-79.
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In Wygant v. Jackson Board of Education, the Supreme Court
invalidated a collective bargaining agreement clause protecting certain
racial minority groups from layoffs.17 9 The Court stressed two impor-
tant rules in its holding, the first being that racial classifications are
not acceptable when created to remedy the present effects of societal
discrimination. 8 The second rule is that even when a race-conscious
decision's basis is to remedy the present effects of that particular insti-
tution's history of discrimination, the rationale behind the decision
cannot be that increasing the number of minority members in a class
would spurn interest among members of that minority pool. t81

The Court reasoned that even with proof demonstrating the pre-
sent effects of prior discrimination (i.e., current underrepresentation),
an affirmative action program must be narrowly tailored to include
some logical stopping point. 82 The problem with the role model the-
ory is that it allows those using the theory to justify "engag[ing] in
discriminatory ... practices long past the point required by any legiti-
mate remedial purpose. 1 83

Both the three-part test and affirmative action programs seek to
remedy the perceived present effects of prior societal practices.184 In
upholding California State University's elimination of spots on the
men's wrestling team as consistent with Title IX, the Neal court noted:

179 The clause in question violated the Equal Protection Clause of the Fourteenth Amend-
ment. 476 U.S. 267, 284 (1986).

180 Id. at 276 ("Societal discrimination, without more, is too amorphous a basis for impos-
ing a racially classified remedy."). The Court cited the danger of applying an overbroad justifica-
tion standard that would have limitless remedies.

181 Id. at 275. In Podberesky v. Kirwan, the Fourth Circuit emphatically rejected the Uni-
versity of Maryland's claim that its scholarship program, only available to African-American
students, "serve[d] to enhance [the University's] reputation in the African-American commu-
nity." 38 F.3d 147, 158 (4th Cir. 1994). The court did not accept the University's reasoning that
the program would strengthen its African-American alumni base, and thus increase applications
from African-Americans. See id. at 161.

182 Wygant, 476 U.S. at 275. The Court later reiterated this requirement in its four-part
criteria for evaluating the means of race-conscious decision-making. See United States v. Para-
dise, 480 U.S. 149, 171 (1987); see also Grutter, 123 S.Ct. at 2346 (holding that race-conscious
programs must include some "logical end point").

183 Wygant, 476 U.S. at 275; see also City of Richmond v. J.A. Croson Co., 488 U.S. 469,
497 (1989) ("[B]ecause the role model theory had no relation to some basis for believing a con-
stitutiona! or statutory violation had occurred, it could be used to 'justify' race-based decision-

making essentially limitless in scope and duration.").
184 Although the court in Cohen v. Brown University noted that Title IX in itself is not an

affirmative-action statute, but rather an anti-discrimination statute, 101 F.3d 155, 170 (1st Cir.
1996), Part V.A, supra, shows that the three-part test effectively creates quotas, the justification
of which is subject to Wygant scrutiny.
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[A] central aspect of Title IX's purpose was to encourage women to
participate in sports: The increased number of roster spots and schol-
arships reserved for women would gradually increase demand among
women for those roster sports and scholarships. 185

Title IX, appropriately enough, seeks to ensure an environment
in which members of both sexes enjoy equal opportunities to partici-
pate in competitive athletic programs.186 However, the amended pur-
pose of the statute as altered by the OCR's three-part test assumes
that equal opportunity is achieved by a mathematical correlation
between athletic participation rates and gender proportion. One
major rationale behind the model of substantial proportionality as
promoting equal opportunity is that qualified female athletes natu-
rally increase demand for those roster spots, eliminating the need for
assessments of relative interest, as men and women would have com-
parably equal levels of interest.187 While intuitively this seems true,
this rationale is exactly the role model theory that the Supreme Court
discredited in Wygant.18s

In contrast to the role model theory-dependent substantial pro-
portionality test, the original ten criteria of the 1975 Regulations place
more emphasis on the environment created by the school and whether
it is conducive to encouraging members of both sexes to participate in
athletics.8 9 In the original Title IX compliance model, members of an
underrepresented sex would be encouraged to participate in sports, as
the Neal court discussed, not through personal role models, but by an
environment that invites them to participate.19 ° Under the 1975 Regu-

185 Neal v. Bd. of Trs. of the Cal. State Univs., 198 F.3d 763, 768 (9th Cir. 1999); see also
NWLC Brief, supra note 82, at 9-10 (discussing the social benefits of participating in organized
sports).

186 See supra note 4.
187 See John C. Weistart, Gender & Sports: Setting A Course for College Athletics: Can

Gender Equity Find a Place in Commercialized College Sports?, 3 DUKE J. GENDER L. & POL'v
191, 239 (1996).

188 See Wygant, 476 U.S. at 282 (discussing how preferential treatment for one party creates
burdens on innocent parties). Although the level of scrutiny for racial classifications under
affirmative action is higher than that for the gender classifications under the three-part test,
repudiation of the role model theory would be applicable in a Title IX case because of the
similarity of objectives needed to meet the appropriate level of scrutiny: a "compelling govern-
ment interest," id. at 274, versus an "important governmental objective." Miss. Univ. for
Women v. Hogan, 458 U.S. 718, 721-22 (1982).

189 See supra note 25, which lists all § 86.41(c) factors.
190 See id.



CIVIL RIGHTs LAW JOURNAL

lations, institutions are compelled to offer coeducational athletic
teams, except for contact sports and sports "where selection for such
teams is based upon competitive skill."19' Thus, institutions must
either field parallel teams for both sexes, or field one team, allowing
those members of the underrepresented sex to try out for the team192

The 1975 Regulations were designed to give institutions flexibility in
determining which particular sports fulfilled the needs of its student
body-hence, the requirement that the selection of sports "effectively
accommodates the interests and abilities of members of both sexes."'1 93

Applying the role model theory to Title IX eliminates this flexibility
by favoring a quota system under the name of "substantial
proportionality."

3. Disproportionate Effect Analysis Under Feeney
The National Women's Law Center (NWLC), as amicus curiae in

National Wrestling Coaches Association v. United States Department of
Education argued that the three-part test does not impose quotas
because an institution may still comply with the program expansion or
effective accommodation tests. 19 4 Even if the NWLC were correct,195

the three-part test is still subject to scrutiny under the Equal Protec-
tion Clause of the Fourteenth Amendment. I96 Any law that is facially
gender-neutral may still be invalid if its practical effects disproportion-
ately affect persons based on sex. 19 7 The standard for invalidating
such rules was explained in Personnel Administrator of Massachusetts

191 HHS Prohibition on Discrimination on the Basis of Sex in Education, 45 C.F.R.
§ 86.41(b) (2003).

192 Id. Under the regulation,
[A] recipient may operate or sponsor separate teams for members of each sex where
selection for such teams is based upon competitive skill or the activity involved is a con-
tact sport. However, where a recipient operates or sponsors a team in a particular sport
for members of one sex but operates or sponsors no such team for members of the other
sex, and athletic opportunities for members of that sex have previously been limited,
members of the excluded sex must be allowed to try-out for the team offered unless the
sport involved is a contact sport.... [C]ontact sports include boxing, wrestling, rugby, ice
hockey, football, basketball and other sports the purpose of major activity of which
involves bodily contact.

Id.
193 Id. § 86.41(c).

safe harbor); but see Plaintiff's Brief, supra note 9, at 31-32 (arguing that substantial proportion-
ality undermines program expansion and effective accommodation).

195 But see supra Part V.B.1.
196 Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 272 (1979).
197 See id. at 273-74.
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v. Feeney, a case which upheld a state law granting employment bene-
fits to "qualified veterans"-a group of which an overwhelming per-
centage were male. 9 While the three-part test would not likely be
invalidated under Feeney, the case illustrates other issues that may
arise should the Court ever have the opportunity to hear an appropri-
ate case.

Because the state law in Feeney was plausibly explainable on a
neutral ground, the Court upheld the veteran preference and created
a two-part test for statutes challenged on the basis that their effects
are disproportionately adverse towards a particular gender.199 The
two parts are (1) whether the statute is facially neutral, and (2) if so,
whether the disproportionately adverse effect "reflects invidious gen-
der-based discrimination."2 ° Thus, while disproportionate impact
may signal discrimination, it is the actual discriminatory intent of a
statute that violates the Equal Protection Clause.2"1 Therefore, when
a facially neutral statute disproportionately affects people by gender,
its validity turns on whether the entity creating the statute (1) was
aware of the potential discriminatory effects, and (2) intended for the
effect to occur.20 2

Under the majority opinion in Feeney, the three-part test would
be valid absent a finding that the DOE intended for it to discriminate
against men, which is not the case. 2 3 Assuming the NWLC is correct
that substantial proportionality is not a quota, then the test's dispro-
portionate effects alone do not invalidate the three-part test under
Feeney.2°4 However, despite this large assumption, although the test
would not violate Equal Protection, it would still be subject to criti-

198 Id. at 269.
199 Id. at 274-75.
200 Id. at 274 (citations omitted).
201 Id. at 274-80.
202 Feeney, 442 U.S. at 278-79 (holding that the test is whether "the decisionmaker.

selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in
spite of,' its adverse effects upon an identifiable group.").

203 Id. at 280. In dissent, Justice Marshall stated that he would have applied the traditional
intermediate scrutiny test. Id. at 282-83 (Marshall, J., dissenting). Under that standard, the pref-
erence towards males at issue in Feeney would be invalid because the legislature did not ade-
quately consider more gender-neutral means as an alternative to the preference, regardless of its
facial neutrality. ld. at 285. Applying Justice Marshall's standard to the three-part test's dispa-
rate effect would invalidate the test under Equal Protection. See id. at 286 (citing Califano v.
Webster, 430 U.S. 313, 316-17 (1977)). See supra Part V.B.1, analyzing the three-part test under
the intermediate scrutiny standard.

204 See Feeney, 442 U.S. at 277-80.
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cism as "an ill-advised law[ ].,,205 The Court's reason for not invalidat-
ing laws like the statute in Feeney is not because the law is inherently
just, but rather because "[t]he calculus of effects, [or] the manner in
which a particular law reverberates in a society, is a legislative and not
a judicial responsibility."2"6

Nonetheless, the fact that a law does not violate Equal Protection
does not necessarily mean it is the right solution. Even assuming that
the three-part test is valid under Equal Protection, it does not follow
that the test is harmonious with the original intent of Title IX. The
purpose of creating the statute was to prevent federal funding recipi-
ents from precluding women, on the basis of sex alone, from partici-
pating in educational programs and activities, including athletics." 7

When it released its regulations in 1975, the Department of Health
and Human Services 20 8 created an explicit framework to determine
whether an institution complies with Title IX with respect to athlet-
ics. 2 9 Additional criteria for equal opportunity under the 1975 Regu-
lations include that institutions offer equal availability of comparable
facilities and staff.210 Furthermore, the 1979 Interpretation cites the
importance of offering proportionately equal amounts of financial aid
and athletic benefits to members of both sexes.211

However, by introducing the three-part test as an "interpreta-
tion" of § 86.41(c), regardless of the DOE's claim that a university
may still comply with the program expansion or effective accommoda-
tion test, the practical effect has been that universities must cut men's
programs to meet the substantial proportionality test. Low-revenue
men's programs are most vulnerable because historically, men have
been overrepresented in intercollegiate athletic programs.212 As the
Feeney court noted, it would "be disingenuous to say that the adverse
consequences of this legislation [on a particular sex] were unintended,

205 See id. at 281 (citations omitted).
206 Id. at 272.
207 20 U.S.C. § 1681(a) (1995); HHS Prohibition on Discrimination on the Basis of Sex in

Education, 45 C.F.R. § 86.41 (2003).
208 HHS was the precursor to the DOE. See supra notes 18-21 and accompanying text.
209 45 C.F.R. § 86.41(c).
210 Id.
211 Policy Interpretation of Title IX of the Education Amendments of 1972, 44 Fed. Reg.

71,413, 71,415 (December 11, 1979).
212 See, e.g., Melody Harris, Hitting 'Em Where it Hurts: Using Title IX Litigation to Bring

Gender Equity to Athletics, 72 DENV. U. L. REV. 57, 68 (1994).

[Vol. 14:2



2004] ARE INTERCOLLEGIATE SPORTS PROGRAMS A BUCK SHORT? 285

in the sense that they were not volitional or ... not foreseeable. 213

Like the statute in Feeney, it would be nafve for the OCR to believe
that the substantial proportionality test would not result in widespread
reductions of men's athletic programs. 214 While the three-part test is
not discriminatory per se,21 s the OCR should have known that in prac-
tice the test would not achieve what Title IX originally intended.

VI. ARGUMENTS BY PROPONENTS OF THE THREE-PART TEST:

THE TITLE IX COMMISSION

In 2002, the DOE appointed a Commission on Opportunity in
Athletics, composed of professors, intercollegiate league commission-
ers, and other experts,21 6 to assess the impact of Title IX, both
intended and unintended.217 Its recommendations included that the
DOE "advise schools that cutting boys' and men's teams as a way of
achieving equity is a 'disfavored practice,' 2 18 and that the DOE con-

213 Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 278 (1979) (responding to the plaintiffs
assertion that "intentional" discrimination was evidenced by volition of action). Although the
Court upheld the statute by refusing to imply discrimination from awareness of consequences,
the plaintiff's argument is relevant here in that it sheds light not on discriminatory intent, but
rather on knowledge of foreseeable discriminatory effects. Id. at 278-79.

214 See supra Part IV.B.
215 This statement assumes arguendo that the argument advanced by the NWCA, as

explained in Part V.A supra, is without merit, and substantial proportionality does not create a
gender-based quota system.

216 The panel included among its members former WNBA star Cynthia Cooper, Stanford
University Athletic Director Ted Leland, Olympic gold-medalist Donna de Varona, Julie Foudy,
captain of the U.S. national women's soccer team, Mike Silve, president of the Southeastern
Conference (SEC), as well as representatives from numerous colleges and universities. Bonnie
DiSimone, Title IX Supporters Wary; Fear Proposals by Commission May Weaken Law, CHI.
TRIB., Jan. 31, 2003, at N1.

217 Valerie Strauss & Mike Allen, Panel Named to Study Title IX, WASH. POST, June 28,
2002, at A27.

218 The Commission's report can be found at http://www.ed.gov/about/bdscommlist/athlet-
ics/title9report.pdf (last visited April 27, 2004). See also Diana Jean Schemo, Women's Athletics,
N.Y. TIMES, Feb. 27, 2003, at D1. Not all of the Commission's recommendations were unani-
mous; immediately prior to the release of the recommendations, de Varona and Foudy withdrew
their support for the recommendation that the DOE examine new compliance options beyond
the three-part test. Id. The minority report drew criticism from fellow Commission members.
Id. ("[T]he two dissenting commissioners had played an active role in producing the [Commis-
sion's] report. 'Now,' [Commission co-chair Cooper] said, 'for them to step away and act as
though we weren't open and fair, I have a problem with that."'); see also Valerie Strauss, 2
Panelists Challenge Reports on Title IX, WASH. POST, Feb. 25, 2003, at A4; Erik Brady, Opposing
Commission Factions Trade Barbs Over Final Recommendations, USA TODAY, Feb. 27, 2003, at
12C (reporting the dissenters' view that the recommendation to explore compliance beyond the
three-part test was too open-ended).
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sider a new compliance option whereby a school could demonstrate
that the percentage of women in its athletic program exceeds the per-
centage of female students at its feeder institutions that provide stu-
dent-athletes. 29 Following these recommendations, many interest
groups have criticized the Commission as being a guise for weakening
Title IX.220

Proponents of the test have downplayed the significance of gen-
der-conscious capping under substantial proportionality by citing the
fact that, more than thirty years after Title IX was passed by Congress,
men still have greater athletic participation opportunities than do
women.221 There are two logical flaws with this argument. First, while
men may have greater athletic participation opportunities in the aggre-
gate, the purpose of Title IX is to assess athletic opportunities at indi-
vidual institutions. Placing the burden of this problem on the
shoulders of persons such as Eric Chalenor does nothing more than
attempt to remedy the effects of the past by creating a new set of
victims. Secondly, while disproportionate participation opportunities
(i.e., scholarships and walk-on positions) are a problem at some
schools, the substantial proportionality test redefines opportunities as
actual participants. 222  By doing so, the three-part test does not
directly address the problem cited by the test's supporters. Instead of
working to stop discriminatory practices at individual institutions, the
three-part test encourages institutions to manufacture participation,
whereas the best that an institution could reasonably be expected to
supply is an opportunity to participate.

Interest groups supporting the three-part test have argued that
the problem is not that substantial proportionality forces cuts to low-

219 Andrew Mollison, Neither Side Wins in Title IX Debate, ATLANTA JOURNAL-CONSTITU-
TION, Jan. 31, 2003, at 1C.

220 E.g., Michael Dobie, Panel Takes Title IX Hit, NEWSDAY (N.Y.), Dec. 20, 2002, at A90;
Rachel Smolkin, Cause For Concern?, CHI. TRIB., Dec. 11, 2002, § 8, at C1. For the time being,
the three-part test is here to stay in its present form-despite the Commission's recommenda-
tions, the DOE decided that no changes were necessary to Title IX. Mike Terry, Decision
Retains Title IX Status Quo, L.A. TIMES, July 12, 2003, pt. 4, at 1; Frank Litsky, Bush Administra-
tion Says Title IX Should Stay As It Is, N.Y. TIMES, July 12, 2003, at D1.

221 Women's Sports Foundation, Women's Sports Foundation Title IX Advisory (July 29,
2002). at http://www.womenssportsfoundation.orp/cgi-bin/iowa/issues/rights/article.html?record=
907 ("The fact that some schools have discontinued some men's sports because of budgetary
challenges and changes in student sport interest appears to be of greater concern than the fact
that males have 30% more participation opportunities than females and Title IX compliance has
still not been achieved.").

222 See supra notes 173-74 and accompanying text.
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revenue men's teams, rather that expensive and roster-intensive sports
such as men's football and basketball, which will never be cut by vir-
tue of their attractive revenues, leave no room for low-revenue men's
sports like wrestling.223 However, the substantial proportionality
quota takes no consideration of revenues and expenditures. 224 The
only consideration is roster size. Basketball teams, with rosters of ten
to fifteen players, have a minimal "crowding out" effect on lower-rev-
enue teams.225 While football team rosters are far larger than those of
other sports, the unique issue is that college football generates such
large revenues for athletic and non-athletic university programs that
eliminating football would be fiscal suicide for virtually any institution
with such a program.226 Professors Earl C. Dudley and George
Rutherglen phrase the problem in the following manner:

The fear-largely undocumented, but real nonetheless-is that the
financial health of the entire athletic program in such an environment
is largely dependent on the success of the football program. If that is
true, anything that undermines the potential success of the football
program-and that obviously includes internal competition for schol-
arships and other resources-may have a significant adverse effect
upon the money available to support other sports, both for women
and men.227

Thus, while football may be "locked in," the existence of the team
is often essential to a university's ability to fund other sports. Sub-
stantial proportionality exacerbates this problem by placing universi-
ties in a dilemma: either cut the football team to make room for low-
revenue men's sports (and not have the funding to support them), or

223 Garber, supra note 174 (Marcia Greenberger of the National Women's Law Center
asserts, "The lessons of history are clear: Colleges and universities are cutting wrestling teams
not because of Title IX, but because they prefer to pour money into football and basketball.").

224 See supra note 89 (citing the Cohen court's emphasis on participation rates).
225 See, e.g., George Mason Patriots, Men's Basketball 2003-2004 Roster, (n.d.), at http://

gmusports.ocsn.com/sports/m-baskbl/mtt/gema-m-baskbl-mtt.html.
226 See, e.g., Dave Hickman, WVU Cuts Were Needed But Could've Been Handled Better,

CHARLESTON (W. Va.) GAZETTE, Apr. 18, 2003, at P1B. ("Football and men's basketball are the
only revenue-producing sports on campus. It's simple: You have to spend money to make
money. Even when the school decides to spend $ 1.5 million to rebuild a soccer facility, do you
really think that money is coming from soccer boosters?").

227 Earl C. Dudley, Jr. & George Rutherglen, Ironies, Inconsistencies, and Intercollegiate
Athletics: Title IX, Title VII, and Statistical Evidence of Discrimination, 1 VA. J. SPORTS & L.,
177, 187 (1999).



CIVIL RIGHTS LAW JOURNAL

keep the football team and its revenue (but not have any other men's
teams which to fund).

What makes substantial proportionality the only feasible option
under the three-part test is the administrative cost of program expan-
sion or effective accommodation.'- Should a group like the NWCA
ever prevail, then the DOE would either have to re-release the three-
part test subject to notice-and-comment procedures or it would need
to be more specific about the definition of "effective accommoda-
tion." Thus far, schools have found no effective way to determine stu-
dent interest in sports, nor has the OCR provided any guidance as to
what would constitute compliance under either alternative.229 Cur-
rently, intramural team participation is the only clear indicator of stu-
dent interest by gender, yet this method is largely informal and would
not likely shield an institution under the effective accommodation
test.2 30 Fortunately, some courts have already begun to reject substan-
tial proportionality as a safe harbor,23' and have been able to ade-
quately enforce the original intent of the statute.

CONCLUSION

By imposing its three-part test while ignoring the realities of
funding intercollegiate sports, the OCR has jeopardized the interests
of athletes, male and female, who participate in low-revenue sports
such as wrestling, track and field, volleyball, and rowing. Because the
OCR has failed to properly characterize the nature of the program

228 See supra notes 134-140 and accompanying text.
229 See 1996 Clarification, supra note 10. The OCR states:

[S]everal parties suggested that OCR provide more information regarding the specific
elements of an appropriate assessment of student interest and ability. The Policy Interpre-
tation is intended to give institutions flexibility to determine interests and abilities consis-
tent with the unique circumstances and needs of an institution. We recognize, however,
that it might be useful to share ideas on good assessment strategies. Accordingly, OCR
will work to identify, and encourage institutions to share, good strategies that institutions
have developed, as well as to facilitate discussions among institutions regarding potential
assessment techniques.

Id. As of 2004, such information is still forthcoming. See Terry, supra note 220.
230 Garber, supra note 174 ("Intramurals, Title IX critics say, are a good barometer of

actual interest. Nationally, three-quarters of the 15 million college students engage in some sort
of recrestionnI athletics, whether it's schoni-sponored intramuras reretina! programs or
informal activities such as jogging or pickup basketball."). The Title IX Commission addressed
intramurals in its recommendation that schools should study the use of surveys for determining
student demand for sports. Susan C. Thompson, Athletic Directors Ponder Latest Report on Title
IX, ST. Louis POST-DISPATCH, Mar. 2, 2003, at A7.

231 See supra note 106.
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expansion and effective accommodation tests, institutions are left to
create their own methods by which to determine student interest in
athletics, all the while unsure whether courts will accept those meth-
ods. Thus, the substantial proportionality option of the three-part test
is the most attractive option, given the clarity with which the OCR
and the courts have declared it as a "safe harbor." The safe-harbor
provision of the three-part test is what makes the test substantively
differ from the original intent of Title IX, which was to prevent dis-
crimination in athletics with respect to a variety of factors, only one of
which was the participation rates of men and women.

The rationale justifying substantial proportionality mirrors those
that have been rejected by the Supreme Court in its holdings on
affirmative action. In practice, the substantial proportionality test
reduces participation opportunities for male athletes in sanctioned
intercollegiate sports: by doing so without a compelling government
interest and without using substantially related means, the test vio-
lates the Equal Protection rights of male athletes under the Four-
teenth Amendment. Nonetheless, even assuming that the substantial
proportionality test is not a quota, the test's disproportionate effects
are enough to question the prudence of the test.

Proponents and opponents of the three-part test differ on the
issue of whether Title IX or college football is to blame for the elimi-
nation of male athletic opportunities in low-revenue sports. Regard-
less of the "correct" answer, the OCR and the courts must clearly
define the steps an institution may take under each comp liance option
of the three-part test before Title IX can be truly considered an anti-
discrimination statute.


