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I. INTRODUCTION

Consider the following statements: (1) women, on average, are
more likely to want to become nurses than men; (2) men, on average,
are more willing to work in coal mines than women; and (3) men and
women are fundamentally different in important ways beyond mere
physiology.

Are these statements true or false? Benign or bigoted? The
answers depend largely on whom one asks. Yet, ask we must, as the
debate over whether (and how) men and women are different courses
through many public discussions. This article will explore how this
debate has affected one controversial area of the law: use of the "lack
of interest defense" in Title VII sex discrimination cases.

In the paradigmatic case, exemplified by EEOC v. Sears, Roe-
buck & Co. ,' female employees allege that their employer's discrimi-
nation created a sex-segregated workforce. In other words, position X
at the company pays more and is more prestigious than position Y;
also, position X is overwhelmingly held by males, and position Y by
females. The plaintiffs present this disparity as proof of sex discrimi-
nation. The defendant asserts the lack of interest defense by claiming
that position X is dominated by males not because of discrimination,
but because relatively few females are interested in such positions. A
battle then ensues over whether men and women truly have different
job interests.
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The debate over the validity of the lack of interest defense
appears settled in the federal courts, as no federal circuit has disap-
proved its use.2 However, its validity in the eyes of America's legal
professorate is far from certain. While law professors Vicki Schultz
and Joan C. Williams have mounted powerful attacks against its con-
tinued acceptance, the literature is surprisingly devoid of support for
the defense.

Although there are only a handful of recent cases featuring the
defense,3 the question of whether it deserves legal acceptance remains
relevant. Even today, the American workforce remains rife with
occupations that are dominated by one gender or the other.4 At its
core, the argument over the lack of interest defense is about why this
sex segregation still exists.5 Critics assert that the legal system's
acceptance of the lack of interest defense and the allegedly biased atti-
tudes behind that acceptance are partially to blame. For that reason,
the debate is worth continuing.

This article's purpose is twofold: (1) to present a positive account
of why Title VII requires acceptance of the lack of interest defense in
order to remain coherent; and (2) to examine and rebut the criticisms
leveled against the defense. To that end, Section II more fully
introduces the defense through a description of its most famous use, in
EEOC v. Sears, Roebuck & Co. Section III argues the defense's use
must be accepted in order for Title VII's pattern-and-practice doctrine

2 The Ninth Circuit is somewhat hostile to the defense, but has yet to reject it outright. See
EEOC v. Gen. Tel. Co. of N.W., Inc., 885 F.2d 575, 581 (9th Cir. 1989).

3 See EEOC v. 0 & G Spring and Wire Forms Specialty Co., 38 F.3d 872, 886-89 (7th Cir.
1994) (Manion, J., dissenting); EEOC v. Chicago Miniature Lamp Works, 947 F.2d 292, 302-03
(7th Cir. 1991); Rhodes v. Cracker Barrel Old Country Store, Inc., 213 F.R.D. 619, 654-58 (N.D.
Ga. 2003); Allen v. Sundstrand Corp., No. 97 C 50188, 2000 U.S. Dist. LEXIS 13328, at *15
(N.D. Ill. Sept. 5, 2000); Butler v. Home Depot, Inc., 984 F. Supp. 1257, 1266 (N.D. Cal. 1997);
Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 325-30 (N.D. Cal. 1992); EEOC v. Consol. Serv.
Sys., 777 F. Supp. 599, 605-06 (N.D. Ill. 1991), affd, 989 F.2d 233 (7th Cir. 1993).

4 For instance, one commentator provides a lengthy list of occupations which are at least
95% male or 95% female. Christine Jolls, Accommodation Mandates, 53 STAN. L. REV. 223,
293-95 tbl.3 (2000) (table available in print copy only) (e.g., 95.7% of receptionists are female,
97.1% of dental assistants are female, 98.9% of heavy equipment mechanics are male, 98.4% of
roofers are male).

5 Thc word "segregation' should not be used lightly, as it is iaden with negative connota-
tions. Unfortunately, the term is used ubiquitously by the commentators whose arguments are
addressed in this article, and thus it is difficult to avoid. Suffice to say that its use here is
intended only to mean the state of men and women being concentrated in separate occupations
and is not meant to imply that this separation has been enforced by an employer or some other
authority.
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to be sensibly applied. Section IV evaluates Williams's arguments
against the defense and explains why they are inadequate. Similarly,
Section V discusses and rebuts Schultz's criticisms. Finally, Section VI
concludes that while the attacks on the defense's validity are strong,
they are ultimately unpersuasive.

II. THE SEARS CASE

The lack of interest defense reached its pinnacle of fame in
EEOC v. Sears, Roebuck & Co.6 Prior to the suit, Sears's sales force
was divided into commission and non-commission divisions.7 Com-
mission sales positions differed from non-commission sales positions
in three important respects. First, Sears desired several specific quali-
ties in applicants for commission positions.8 As Judge John A.
Nordberg noted, Sears looked for "aggressiveness or assertiveness,
competitiveness, the ability to communicate effectively, persuasive-
ness,... personal dominance,... resilience, ... enthusiasm for the
job, maturity,... [and] availability during the required hours."9 Sec-
ond, commission salespeople were compensated differently than non-
commission salespeople. A commission salesperson's income was
"substantially dependent" on his or her level of sales, and commission
salespeople were terminated for persistently low sales.' 0 In contrast,
non-commission salespeople were paid a flat hourly rate." During the
disputed period, commission salespeople averaged much greater earn-
ings than non-commission salespeople. 2 Third, commission sales

6 839 F.2d 302 (7th Cir. 1988).
7 EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1289 (N.D. Ill. 1986), aff'd, 839 F.2d

302 (7th Cir. 1988).
8 A Sears testing manual, in delightful 1970s lingo, described the ideal commission salesper-

son as "a special breed of cat." Id. at 1290.
9 Id. at 1290.
10 Id. at 1289.

11 Some received a nominal 1% commission, in contrast to commissions of 3-9% for com-
mission sales. Id.

12 Id. EEOC alleged that part-time commission work paid nearly twice as much as non-
commission work and that full-time commission work paid more than double non-commission
work. Alice Kessler-Harris, Academic Freedom and Expert Witnessing: A Response to Haskell
and Levinson, 67 TEX. L. REV. 429, 436-37 n.29 (1988) (citing Plaintiff's Exhibit 1 supplemental
table 1, EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1289 (N.D. Ill. 1986) (No. 79-C-
4373)).
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positions were dominated by males and non-commission positions by
females.13

Sears was aware of this discrepancy, and it made concerted
efforts to recruit women for commission sales:

Managers attempted to persuade even marginally qualified women to
accept commission selling positions. They would sometimes guaran-
tee a woman her former position if she would try commission selling
for a certain period.... Managers often had to "sell" the job to reluc-
tant women, even though enthusiasm and interest in the positions
were qualities management valued highly in commission salespeople.
Despite these unusual efforts, managers had only limited success in
attracting women to commission sales. 14

EEOC was apparently not impressed by Sears's efforts, as it filed
suit in 1979.15 The core of EEOC's case was a systematic disparate
treatment claim (more commonly known as a "pattern and practice"
claim) attacking the sex segregation of Sears's sales force.16 However,
EEOC proceeded to make out its prima facie case in an unusual fash-
ion, providing copious statistical evidence of gender disparity but
pointing to no specific incidents of individual discrimination.17 This

13 For instance, EEOC alleged that only 1.7% of full-time commission sales hires were
women in 1973, and that subsequent years saw only 5.3% to 10.5% female hiring into these
positions. EEOC v. Sears, Roebuck & Co., 839 F.2d 302, 321 (7th Cir. 1988).

14 Sears, 628 F. Supp. at 1306.
15 id. at 1278.
16 Disparate treatment analysis flows from § 703(a)(1) of Title VII: "It shall be an unlawful

employment practice for an employer ... to fail or refuse to hire or to discharge any individual,
or otherwise to discriminate against any individual ... because of such individual's ... sex ... "
42 U.S.C. § 2000e-2 (1994). Most disparate treatment cases follow the "indirect method" of
proof, whether individual or systematic discrimination is alleged. First, the plaintiff must estab-
lish a prima facie case of intentional discrimination by showing that (1) she is a member of the
protected class; (2) she was as qualified for the position as those not in the protected class; and
(3) she was not treated equally by the employer. Sears, 628 F. Supp. at 1280. The defendant
must then respond by offering a legitimate, non-discriminatory reason for its actions. Id. Once
it has done so, the burden shifts back to the plaintiff to discredit the defendant's purported
reason or to show that a discriminatory motive was more likely. Id.

17 Sears, 628 F. Supp. at 1281. EEOC did present some forms of nonstatistical evidence,
however. Fift, EE C ataaceI the descriptioi of an ideal corniission saespcrson fund .*.. C
Sears Retail Testing Manual. Id. at 1300.

The manual characterized an exemplary salesperson as an "active" person with "a lot of
drive" and "considerable physical vigor." Id. EEOC argued that this description was biased
toward males. Id. Second, EEOC criticized Sears's practice of administering psychological tests
to potential employees. Id. Particularly, EEOC focused on a section of the tests that created a
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strategy damaged EEOC's case immeasurably. 8 As the district judge
explained:

It is almost inconceivable that, in a nationwide suit alleging a pattern
and practice of intentional discrimination for at least 8 years involving
more than 900 stores, EEOC would be unable to produce even one
witness who could credibly testify that Sears discriminated against
her.... [This confirms] that no reasonable inference of sex discrimi-
nation can be drawn from EEOC's statistical evidence. 9

However, the court directed its sharpest criticism at EEOC's
"essential assumption" that men and women were equally interested
in obtaining commission sales positions at Sears.2" In other words,
Sears won at the district level largely because it convinced the court
that sex segregation in its sales force could be readily explained by a
lack of interest in commission sales among females.2

Sears presented a variety of evidence on this issue. First, the
court regarded Sears's extensive but marginally successful attempts at

"vigor score" for the test-taker. Id. This section featured questions that a male would be more
likely to answer affirmatively, including: "Do you have a low pitched voice?" and "Have you
played on a football team?" Id. at 1300 n.29. Third, EEOC put two women on the stand who
were rejected for commission positions at Sears despite prior commission sales experience; how-
ever, these women testified only for the purpose of rebutting Sears's testimony about the coding
of job applications. Id. at 1318.

18 EEOC explained its reasons for presenting its case in this manner as follows:
Given the number of positions filled, one could presumably find a significant number of
provable cases where a man was hired over a more qualified woman, but one could prob-
ably do so whether or not Sears was engaged in a pattern of discrimination. A defendant
willing to devote resources to the undertaking could also probably find a large number of
cases where women were hired over more qualified men, even if the employer was
engaged in a pattern of discrimination against women, simply due to random error.

Thomas Haskell & Sanford Levinson, Academic Freedom and Expert Witnessing: Historians and
the Sears Case, 66 TEX. L. REV. 1629, 1641 (1988) (citing Brief of the EEOC as Appellant at 152
n.171, EEOC v. Sears, Roebuck & Co., 839 F.2d 302 (Nos. 86-1519, 86-1621)).

Some scholars express skepticism at this explanation. For instance, Haskell and Levinson
argue that "[t]he decision not to call complaining witnesses is baffling, except on the supposition
that the EEOC found few (or none) who were credible." Id. at 1643. Similarly, Richard Epstein
contends that if victim testimony "had been available to the EEOC, it would have been admissi-
ble and it would have been used, to great effect." RICHARD A. EPSTEIN, FORBIDDEN GROUNDS:
THE CASE AGAINST EMPLOYMENT DISCRIMINATION LAWS 398-90 (Harvard University Press,
1992).

19 Sears, 628 F. Supp. at 1324-25 (footnote omitted).
20 Id. at 1305. The court's other criticisms of EEOC's statistical evidence, while important

to the outcome of the case, are beyond the scope of this article and thus are not discussed.
21 Id.
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recruiting women into commission sales22 as "[tihe most credible and
convincing evidence . . . regarding women's interest in commission
sales at Sears. '23 This evidence was reinforced by the testimony of
historian Rosalind Rosenberg, who submitted that women generally
prefer cooperative and low-stress work environments such as non-
commission sales.24 Second, Sears presented a number of in-house
studies demonstrating that its female employees lacked interest in
commission sales.25 Third, Sears presented corresponding national
data of female interest in commission sales and particularly female
interest in selling big-ticket items such as automotive products and
appliances.26

In response, the EEOC offered countering testimony by several
witnesses, most prominently Alice Kessler-Harris, also a women's his-
torian. These witnesses claimed that the interests of men and
women are not significantly different and that women's job choices
are influenced only by the opportunities that they perceive. 28 The
court doubted the credibility of these witnesses, noting that they
"often focused on small segments of women, rather than the majority
of women, in giving isolated examples of women who have seized
opportunities for greater income in nontraditional jobs when they
have arisen. 29

After considering all the evidence about women's interests, the
court ruled for Sears, concluding that

22 See supra note 14 and accompanying text.
23 Sears, 628 F. Supp. at 1306.
24 Id. at 1308. The decision of Rosenberg (a self-identified feminist) to testify on behalf of

Sears created quite a stir within the women's history discipline, as it elicited intense criticism
from many of her peers. This controversy was an intriguing footnote to the Sears case, and is
discussed in detail by several authors. See, e.g., PETER NOVICK, THAT NOBLE DREAM 502-10
(1988); Haskell & Levinson, supra note 18, at 1630-32; Kessler-Harris, supra note 12, at 429-40.

25 Sears, 628 F. Supp. at 1309. For instance, one survey, administered to full-time non-
commission salespersons at Sears, revealed that 32% of the men but only 3.5% of the women
had a definite interest in commission sales. Id. at 1310. Further, 69.4% of females indicated that
they were definitely not interested in commission sales, as opposed to 37.9% of the males. Id.

26 Id. at 1313-14.
27 Id. at 1314 n.60.
28 Id. at 1314.
29 Id. As Judge Nordberg explained:

It is not an issue in this case that some women are both capable and interested in holding
commission sales jobs in traditional male product areas, such as automotive, plumbing,
furnaces, and fencing. This is obviously true. The real question is what percentage of
women versus men, who applied for those jobs at Sears stores during 1973 to 1980, were
capable and interested.

Id. at 1314 n.62.

[Vol. 14:2
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EEOC's [case is] dependent on the crucial arbitrary assumption that
men and women are equally interested in commission sales jobs at
Sears.... EEOC has provided nothing more than unsupported gener-
alizations by expert witnesses with no knowledge of Sears to support
that assumption. Sears has offered a wide variety of credible evidence
that... women [are] in fact far less interested in commission selling at
Sears than men.3"

EEOC appealed to the Seventh Circuit on several grounds, two
of which are pertinent here. First, it argued that the district court
placed undue emphasis on the lack of individual victim testimony.31

The Seventh Circuit panel rejected this argument, ruling that the dis-
trict court only considered the lack of victim testimony after identify-
ing serious deficiencies in EEOC's statistical evidence.32 The Seventh
Circuit agreed with Judge Nordberg that "considering the ten-year
length of the lawsuit and the amount of investigation by the EEOC...
it is difficult to see how the EEOC could fail to 'identify at least some
members of the alleged huge class of victims it purports to
represent.' "33

Second, EEOC challenged the district court's findings on
women's job interests. The Seventh Circuit rejected this challenge
with little argument, merely reviewing some of the evidence upon
which the district court relied.34 For instance, the court noted with
approval the district court's reliance on Sears's testimony about its
failed efforts to recruit women for commission sales. Citing this and
other evidence, the court ruled that the district judge did not commit
clear error on the lack of interest evidence.36 Sears thus prevailed
again.

30 Sears, 628 F. Supp. at 1315.
31 EEOC v. Sears, Roebuck & Co., 839 F.2d 302, 310 (7th Cir. 1988).
32 Id. at 311.

33 Id. at 312 (citation omitted). Richard Epstein puts this point a bit more sharply: "In the
end the absence of hard evidence meant that the case against Sears rested on the proposition
that the firm practiced extensive subterranean discrimination that somehow escaped the atten-
tion of all the women hurt by it. If evidence of that sort is allowed to prevail, then there is an
inexhaustible (if unprovable) class of Title VII violations that necessarily call for strong legal
medicine." EPSTEIN, supra note 18, at 389-90.

34 Sears, 839 F.2d at 319-22 (7th Cir. 1988).
35 Id. at 320.
36 Id. at 322.
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III. WHY TITLE VII DEMANDS ACCEPTANCE OF THE LACK OF

INTEREST DEFENSE

As sections IV and V will explain, the criticisms leveled against
the lack of interest defense ultimately fail to persuade. Before exam-
ining those arguments, however, I offer a positive account of why the
sensible application of Title VII demands acceptance of the defense.

The Supreme Court has concisely explained what form statistical
evidence must take to be probative in Title VII cases. In a seminal
pattern-and-practice race discrimination case, the Court held that "the
proper comparison [is] between the racial composition of [the dis-
puted jobs] and the racial composition of the qualified.., population
in the relevant labor market."37 Translating this standard to sex cases,
plaintiffs must compare the percentage of women in the disputed jobs
and the percentage of qualified females in the relevant labor market.38

Note carefully the Court's use of "qualified." The word is com-
monly used to describe someone who meets all the necessary condi-
tions to adequately perform a job.39 Courts have followed this
common usage when defining "qualified" in the Title VII context:
"[t]he relevant inquiry at the prima facie stage is . . . whether the
employee has introduced some evidence that she possesses the objec-
tive qualifications necessary to perform the job sought."4

Surely, the most basic qualification for competent performance of
a job is the willingness to perform that job. Thus, it makes little sense
to think of a potential employee as "qualified" for commission sales

37 Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 308 (1977) (holding that the district
court, on remand, should determine whether to compare the percentage of black teachers in the
defendant school district with the percentage of black teachers in other school districts in the
county or with the percentage of black teachers in other school districts in the County and the
City of St. Louis combined).

38 See, e.g., DeMedina v. Reinhardt, 686 F.2d 997 (D.C. Cir. 1982).
39 See, e.g., BLACK'S LAW DICTIONARY 1254 (7th ed. 1999) (defining "qualified" as

"[p]ossessing the necessary qualifications; capable or competent"); MERRIAM-WEBSTER'S COL-
LEGIATE DICTIONARY 952 (10th ed. 2001) ("having complied with the specific requirements or
precedent conditions (as for an office or employment)"); OXFORD ENGLISH DICTIONARY 972
(2d ed. 1989) ("[e]ndowed with qualities, or possessed of accomplishments, which fit one for a
certain end, office or ftinction: fit. comoetent"): RANDOM HOUSE COLLEGE DICTIONARY 1079
(revised ed. 1982) ("having the necessary qualities, accomplishments, etc., as for a job or
office").

40 EEOC v. Horizon/CMS Healthcare Corp., 220 F.3d 1184, 1193 (10th Cir. 2000); see also
Anderson v. Zubieta, 180 F.3d 329, 342 (D.C. Cir 1999) (plaintiff must possess "those objective
qualifications that can be shown to be truly required to do the job at issue").

[Vol. 14:2
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(or for any other job) if the employee is unwilling to do the work.4'
Recall that Sears, in its efforts to attract more women to commission
sales, implored female non-commission employees to try commission
sales for a trial period, with their old job guaranteed if they found
commission selling distasteful.42 This tactic met with marginal suc-
cess.43 If a person is unwilling to attempt a job even when it is offered
for a risk-free trial period, how can that person have met the neces-
sary conditions to perform that job?

One might plausibly object that a fundamental purpose of Title
VII is to integrate historically segregated workforces, 4 and that the
above definition of "qualified" is too rigid to accommodate this pur-
pose. Indeed, it is beyond dispute that one of Title VII's purposes is
greater integration of the workforce. However, it does not follow that
Title VII should operate to bring women into male-dominated jobs
against their will,45 as that view requires one to subscribe to an uncom-

41 Granted, not every conceivable condition an employer may attach to a job can pass Title
VII's scrutiny. For example, if an employer requires its employees to wear Ku Klux Klan-style
robes and hoods, it should not be able to defend the resulting lawsuit by claiming that blacks are
less interested in performing the job than whites. This is because the requirement of wearing a
Klan robe at work is likely a violation of Title VII in itself, as it is highly unlikely that the
requirement is related to one's ability to perform the job. Cf. Uniform Guidelines on Employee
Selection Procedures 29 C.F.R. § 1607.5(B) (2003) (EEOC regulation providing that employ-
ment selection criteria must be related to job performance to be legally permissible). Where, as
here, minorities lack interest in the job because the employer has attached an illegal condition to
the job, the lack of interest defense falls apart, as well it should.

However, the conditions Sears attached to commission sales jobs included (1) having one's
earnings tied directly to one's success and productivity; (2) selling particular merchandise, like
appliances and automotive products; and (3) regular night and weekend hours. EEOC v. Sears,
Roebuck & Co., 628 F. Supp. 1264, 1289 (N.D. I11. 1986). EEOC did not show such conditions to
be independently illegal, nor did it establish the existence of any other illegal conditions.

42 Sears, 628 F. Supp. at 1306.
43 Id.
44 For instance, Vicki Schultz writes that "it is difficult to imagine what [Title] VII's prohibi-

tion against sex discrimination was intended to cover if not the relegation of women to lower-
paid, low-status, dead-end jobs." Vicki Schultz, Telling Stories About Women and Work: Judicial
Interpretations of Sex Segregation in the Workplace in Title VII Cases Raising the Lack of Interest
Argument, 103 HARV. L. REV. 1749, 1777-78 (1990).

45 Consider the testimony of Mary Nelle Parks, a Sears employee who tried commission
sales at the urging of management and found that it was not to her liking:

I cannot work well under pressure, and I was living on my own and had to be sure that I
could pay for my debts, the house note, the rent. On a 6 percent [commission] ... you
were not guaranteed anything particular, and I needed to know what I could count on....
I knew I would wake up every morning going to work knowing I have got to make this
much today in order to meet my bills, and I didn't want to work that way.

Haskell & Levinson, supra note 18, at 1642 n.70 (citing Record at 5184, EEOC v. Sears, Roe-
buck & Co., 628 F. Supp. 1264 (N.D. I11. 1986) (No. 79-C-4373)). Integrating women like Mary
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fortably paternalistic view of the law. In short, it requires one to
believe that women should be required to work in jobs they do not
want, simply because they should want them.46

Thus, the objection that the above definition of "qualified"
thwarts Title VII's goal of integration is unpersuasive, as the objection
relies on a rather inconsiderate and ironhanded view of integration.
Requiring "interest" as a "qualification" is in harmony with Title VII's
goal of integration and is necessary for cogent statistical analysis of
sex segregation. 47

IV. THE CUDAHY AND WILLIAMS OBJECTION: RELIANCE ON AND
PERPETUATION OF NEGATIVE STEREOTYPES OF WOMEN

Judge Cudahy's partial dissent in Sears previewed much of the
scholarly criticism that was to follow the case. In particular, he took
issue with the majority's "extremely uncritical" acceptance of Sears's
lack of interest argument. 8 He opined:

These conclusions, it seems to me, are of a piece with the proposition
that women are by nature happier cooking, doing the laundry and
chauffeuring the children to softball games than arguing appeals or
selling stocks. This stereotype of women as less greedy and daring
than men is one that the sex discrimination laws were intended to
address. 49

While conceding that EEOC's case was weakened by its failure to
produce individual victims of discrimination, Judge Cudahy nonethe-

Nelle Parks into jobs which do not suit their needs simply because those jobs are mostly filled by
men is a dubious method of improving the working conditions of women.

46 Rosalind Rosenberg's testimony in the Sears case echoes this point: "I myself might pre-
fer a world in which as many women as men placed career ahead of family, in which as many
women as men were ready, willing, and able to sell furnaces ... but that is not our world today."
NOVICK, supra note 24, at 503.

47 Of course, the claim that women should be integrated into male-dominated jobs regard-
less of their preferences is much stronger if it is the employer who has caused them to develop
those preferences. Vicki Schultz argues that this is the case, and her arguments are CAamtifed
below. See infra Part V.

48 EEOC v. Sears, Roebuck & Co., 839 F.2d 302, 361 (7th Cir. 1988) (Cudahy, J., concur-
ring in part and dissenting in part).

49 Id. at 361.
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less concluded that the majority's acceptance of the lack of interest
defense was "perplexing and unacceptable."5

This argument about gender stereotyping is fleshed out in greater
detail by Professor Joan C. Williams.5 Williams holds Sears up as an
example of how the claims of relational feminism can be used as tools
for economic subjugation of women. Broadly speaking, relational
feminists believe that women are fundamentally different from men.
Women are "nurturers, defined by their relationships and focused on
contextual thinking," while men are "abstract thinkers, defined by
individual achievement."52 The mindset of women holds greater
promise for society, because it is based on "responsibility, connection,
selflessness, and caring, rather than on separation, autonomy, and
hierarchy.""

Williams laments that Sears attorneys used the theory of rela-
tional feminism to their advantage, in the process "enshrining gender
stereotypes at the core of Title VII."54 She asserts that these stereo-
types, "once unleashed ... [were] systematically used ... to override
information about the desires and the aspirations of actual women."55

Williams's most important example of this phenomenon concerns
the conduct of Judge Nordberg during the trial. She notes that Judge
Nordberg repeatedly asked EEOC witnesses such as Kessler-Harris to
quantify their assertions, while failing to hold Sears witnesses to the
same standard.56 In Williams's words:

Judge Nordberg repeated the same point as a constant refrain to the
testimony of EEOC witnesses. Women behave like this, they testified.
What percentage, Nordberg asked again and again. When Sears wit-
nesses made generalized statements about women that confirmed ste-

50 Id. at 362. After raising these objections, Judge Cudahy went on to argue that even if
one accepted Sears's lack of interest argument, EEOC's attempts to analyze the data while con-
trolling for interest showed discrimination nonetheless. Id. at 362-66 (Cudahy, J., concurring ii
part and dissenting in part). These arguments are beyond the scope of this article, which
assumes for the sake of argument that female lack of interest in certain jobs fully explains the
gender disparities in those jobs, and explores what the legal ramifications of that assumption
should be.

51 Joan C. Williams, Deconstructing Gender, 87 MICH. L. REV. 797 (1989).
52 Id. at 802.
53 Id. at 803. Williams draws these points largely from the work of feminist scholar Carol

Gilligan. See, e.g., CAROL GILLIGAN, IN A DIFFERENT VOICE (1982).
54 Williams, supra note 51, at 814.
55 Id. at 816.
56 Id. at 818.
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reotypes derived from domesticity, Nordberg's concern for
quantification evaporated .... [This] in effect establishe[d] a legal pre-
sumption that all women fit traditional gender stereotypes. 57

Williams concludes that this approach is fundamentally at odds with
the purposes of Title VII. In short, Title VII is meant "to protect
women who want nontraditional work," and the acceptance of gender
stereotypes displayed in Sears undercuts this goal.5"

If Williams's assertions are accurate, then they are deadly. She
contends that the lack of interest defense invites the use of pernicious
gender stereotypes, and that, once introduced, these stereotypes are
insurmountable even by evidence of the actual interests of women. If
that is true, then Williams's conclusion that the defense is contrary to
the basic purposes of Title VII is undoubtedly correct.

However, this argument misapprehends the role of stereotypes in
Sears, and thus in the use of the defense generally. Careful study of
Judge Nordberg's opinion shows that he found Sears's generalized
assertions of female interests to be of marginal value. Rather, it was
evidence of the actual interests of female Sears employees which
sealed Sears's victory.

While Judge Nordberg spent considerable space discussing the
"battle of the experts" over the general nature and interests of men
and women, he took pains to note that this evidence was not crucial to
his decision. Rather, he maintained that it was only useful in conjunc-
tion with other, more reliable evidence.59 In his words:

[F]ew sweeping generalities can be made about women (or men) over-
all in the workplace or in society .... The court therefore gave little
weight to much of the testimony generalizing about women in the
workforce .... However, [some of the testimony] was corroborated
by the testimony of credible Sears' witnesses [and] by other evidence
discussed below, and has ... accordingly been given some weight by
the court. 60

In other words, the judge was unwilling to rely on stereotypes about
women and men, but gave them some weight only when they were

57 Id. at 818-19 (emphasis added) (footnotes omitted).
58 Id. at 819.
59 See Sears, 628 F. Supp. at 1308 n.43.
60 Id.
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consistent with survey evidence of actual Sears employees and with
the experience of Sears's managers."

At this point, it is helpful to recall the proof structure of a Title
VII claim. EEOC began the battle by showing that a disproportion-
ately low number of women held commission sales positions.62 This
created a rebuttable presumption of discrimination. Sears attacked
that presumption in two ways: (1) by presenting statistical evidence
showing that the actual women in question were disproportionately
uninterested in commission sales;63 and (2) by supplementing this evi-
dence with Rosenberg's generalizations about the nature of women.
Crucially, EEOC then provided no hard evidence to rebut Sears's sta-
tistics, but merely offered vague platitudes about the nature of
women. 6' It is here that EEOC's case fell apart.

What EEOC failed to see is that Rosenberg's testimony was
largely superfluous, as evidenced by Judge Nordberg's comments
above.65 Instead, it was the statistical evidence of women's lack of
interest that EEOC needed to rebut in order to prevail. However,
rather than putting individual victims of discrimination on the stand or
providing statistical evidence that the actual women in question were
more interested in commission sales than Sears claimed, EEOC
instead relied on unsupported generalizations such as the following:
"numerical differences between men and women ...can only be
explained by sex discrimination by employers," and "women's prefer-
ences play no part in their decisions regarding jobs."66

In short, both EEOC and Sears presented dubiously broad gener-
alizations about women. However, if both sides' generalizations are
wiped off the board, then Sears's hard evidence of women's lack of
interest stands uncontested.67 Thus, while stereotypes of women may

61 See id.
62 See id. at 1294-1300 (discussing EEOC's attempt to use statistical analysis to prove

Sears's hiring practices were discriminatory).
63 See supra note 25.
64 See supra notes 27-29 and accompanying text.
65 See supra notes 59-60 and accompanying text.
66 EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1314 n.63 (N.D. Ill. 1986) (emphasis

added).
67 This may explain why Judge Nordberg pestered only EEOC's witnesses for quantifica-

tion of their claims. Since EEOC declined to put individual victims on the stand, Judge
Nordberg needed some other form of hard evidence to show that Sears's statistics on female
interest were an incorrect or incomplete explanation for the paucity of commission saleswomen.
He was probing to see if EEOC's expert witnesses could provide that hard evidence. Con-
versely, he did not demand quantification from Rosenberg because quantification of her testi-
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have abounded during the Sears trial, they did not determine the out-
come, as Williams contends.

Williams's argument focuses on the particular case of Sears, but
the larger lesson here is that the lack of interest defense, properly
used, does not rely on gender stereotypes. In fact, such stereotypes
are wholly unnecessary to the successful invocation of the defense.68

Williams is correct that if a defendant tries to explain gender dispari-
ties in its workforce with blanket assertions that women are not inter-
ested in the jobs at issue, those assertions are insufficient to rebut the
presumption of discrimination. However, where a defendant shows
that the actual women in question are disproportionately uninterested
in the jobs at issue (as Sears did), the defense stands apart from perni-
cious stereotypes.

V. THE SCHULTZ OBJECTIONS

Vicki Schultz provides by far the most extensive research and
commentary on the lack of interest defense. She has written two arti-
cles on the subject and in the process raised many points that require
discussion. Schultz's first article results from her study of fifty-four
reported cases involving the lack of interest defense from 1965 to
1990.69 She argues that courts regard sex segregation as a function of
two mutually exclusive causes: women's choice or employers' coer-
cion.7" She asserts that both of these explanations incorrectly assume
that women come to the job market with fixed job preferences.7'
Next, she challenges this assumption with a survey of sociological
research suggesting that women's interests are a response to the work

mony was not necessary to prove Sears's case. Even if her generalizations about women's
interests were utterly wrong, the fact remained that actual male interest in commission sales at
Sears overwhelmed actual female interest.

68 Granted, reliance on gender stereotypes might be useful in establishing the defense. It is
likely that most people, including most judges, intuitively believe that women are disproportion-
ately interested in certain jobs and disinterested in others. Certainly, testimony which plays on
those intuitions is more likely to be found believable. Thus, evidence confirming a judge's
preconceived notions about the nature of women (such as Rosenberg's in Sears) may make the
judge generally more sympathetic to the defendant's case. However, the point here is that ste-
reotypes are neither necessary nor sufficient to successfully invoke the defense.

69 ; Schlt, Tn~;,,o Stp, -4hnt Women and Work: Judicial Interpretations of Sex
Segregation in the Workplace in Title VII Cases Raising the Lack of Interest Argument, 103 HARV.
L. REV. 1749, 1754, 1767 (1990). There appear to be seven reported cases involving job interest
from 1990 to 2004. See supra note 3.

70 Schultz, supra note 69, at 1756-57.
71 Id. at 1757.
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world itself rather than a fundamental difference between the sexes.72

She concludes by imploring courts to recognize how employers shape
women's job interests in ways that discourage women from nontradi-
tional work.73

Schultz's second article, coauthored with Stephen Petterson,
looks at the lack of interest defense from a more empirical angle.74 It
is largely devoted to comparing defendants' successes in sex discrimi-
nation cases and race discrimination cases. The authors find that the
defense has historically been more successful in sex cases than in race
cases, but that race discrimination defendants have been catching up
in recent years.75 The authors also allege that the greater success rate
for defendants in sex discrimination cases is due to the "conservative
judicial bias" of judges with Republican affiliations.76 Schultz and Pet-
terson conclude by asserting that the lack of interest defense perpetu-
ates negative stereotypes about women and racial minorities, and that
the defense mistakenly explains women's job preferences as the result
of societal forces rather than employer actions.77

These two articles contain a wealth of research and opinions on
the lack of interest defense, much of which is outside the scope of this
article. 78 However, in the following pages, three of their most power-
ful arguments will be examined: (1) that courts should apply the "futil-
ity doctrine" to sex segregation cases;79 (2) that women's lack of
interest in nontraditional jobs is caused by lack of promotion opportu-
nities in traditionally female jobs; 0 and (3) that women's lack of inter-
est in nontraditional jobs is caused by the hostile behavior of males
currently in those jobs.8'

72 Id.
73 Id. at 1841-42.
74 Vicki Schultz & Stephen Petterson, Race, Gender, Work, and Choice: An Empirical

Study of the Lack of Interest Defense in Title VII Cases Challenging Job Segregation, 59 U. CHI.
L. REv. 1073 (1992).

75 Id. at 1080-82.
76 Id. at 1180.
77 Id. at 1181.
78 In particular, this analysis will largely ignore Schultz's second article. That piece focuses

on describing empirical trends in the use and success of the defense, specifically that it is increas-
ingly successful in race-discrimination cases and that this success is attributable to the sympa-
thetic ears of Republican-affiliated judges. However, the article does not cover theoretical
ground outside of Schultz's first piece, and thus is of little concern here.

79 Schultz, supra note 69, at 1771-99.
80 Id. at 1827-32.
81 Id. at 1832-39.
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A. The Futility Doctrine

1. Schultz's "Futility Doctrine"

Schultz observes that in early race discrimination cases, judges
were uniformly hostile to the lack of interest defense. 2 In particular,
judges rejected the defense via a technique which Schultz terms the
"futility doctrine." 3 This doctrine provided that "even if minorities
had failed to apply in representative numbers, this did not signal any
lack of interest in the work, but rather a sense of futility created by the
employer's history of discrimination."' 4

According to Schultz, judges applying the futility doctrine in
these cases evaluated evidence very differently than the courts in
Sears. First, they readily accepted the statistical evidence of plaintiffs,
"attribut[ing] statistical disparities to past discrimination even where
plaintiffs produced no 'smoking gun' evidence of a facially discrimina-
tory policy.""5 Second, they held employers strictly liable for failure to
attract minorities into traditionally segregated jobs.86 Third, they
refused to require individual testimony of discrimination.' This was
because, in Schultz's words, "[i]f a people's aspirations have been
formed in the context of historical oppression, it is unreasonable (even
cruel) to ask them to prove that they have not chosen their lot."88

After discussing race discrimination cases, Schultz analyzes sex
discrimination cases involving the lack of interest defense, noting that
many courts have refused to invoke the futility doctrine on behalf of
female plaintiffs.8 9 She also finds that the evidentiary presumptions
applied to early race cases have been reversed for female plaintiffs.9"
For instance, she asserts that the lack of interest defense is "virtually
never supported by direct evidence,"9 that judges have uncritically

82 Id. at 1771.
83 Id. at 1772.
84 Id.
85 Schultz, supra note 69, at 1773.
86 Id. at 1773-74.
87 Id. at 1774.
88 Id.
89 Id. at 1776-83.

90 id. at i784-89.
91 Schultz, supra note 69, at 1778. As noted in Section IV, supra, employers should not be

able to evade liability with unsupported blanket statements about what women's interests are.
The defense is only compelling if it is established by concrete evidence of the interests of the
women in the relevant labor market. Thus, if Schultz is correct that the defense is "virtually
never supported by direct evidence," that means judges are accepting the defense when they
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accepted employers' claims of making special efforts to interest
women in traditionally male jobs,92 and that judges have demanded
anecdotal evidence of discrimination from women.9 3 Schultz laments
the failure of courts to apply the futility doctrine to sex segregation:

If the courts had acknowledged that employers have historically rele-
gated women to low-paid, traditionally female jobs, they might have
concluded that it is unreasonable to demand proof that individual
women are interested in nontraditional work. Most people do not
aspire to something they have never been permitted to do.9 4

In these passages, Schultz essentially argues that courts should pre-
sume that female lack of interest in any traditionally male job is due to
historical discrimination, and then should hold employers liable for it.

2. Problems with the Futility Doctrine

The first difficulty with the futility doctrine is that it unacceptably
distorts Title VII's proof structure. 95 Acceptance of the futility doc-
trine means that an employer's liability is virtually assured should
there be any discrepancy between male and female workers in non-
traditional jobs. The breadth of Schultz's language is telling; she
describes the doctrine as creating "an almost irrebuttable presumption
that any failure by minorities to apply for more desirable jobs was due
to the employer's own historically discriminatory practices." '96 If
establishing a prima facie case creates an "almost irrebuttable" pre-
sumption of liability, then the second and third steps of Title VII's
analysis97 are rendered meaningless. The employer is automatically
liable for any gender disparity; neither proof of causation nor even
proof of historical discrimination is required.

should not. However, Schultz cites no cases to support this broad accusation. It is worth noting
again that Sears, at least, provided substantial evidence of the interests of actual women in the
labor market to win its case. See supra Part II.

92 Schultz, supra note 69, at 1790-93.
93 Id. at 1793-99.
94 Id. at 1793.
95 See supra note 16 (laying out the proof structure of Title VII).
96 Schultz, supra note 69, at 1773 (emphasis added).
97 See, e.g., EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1280 (N.D.Ill. 1986)

(explaining how the second and third steps of Title VII analysis allow a defendant to overcome
the rebuttable presumption of liability established by the plaintiff's prima facie case).
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The futility doctrine also leads to troubling conclusions when one
considers the issue of appropriate remedies, at least when damages
are sought.98 Imagine for a moment that the doctrine was accepted
law when Sears was argued. Sears's use of the lack of interest defense
thus fails, and it loses the case. To whom is Sears now liable? It
appears to be liable to every non-commission saleswoman in its
employ. The futility doctrine demands we assume that every one of
these women would have applied for commission sales were it not for
the effects of historical discrimination. In fact, Sears would arguably
be liable to every employable woman within commuting distance of
any of its stores. Sears might protest that there is no reason to believe
that all such women desired commission sales jobs, but according to
the futility doctrine, "it is unreasonable to demand proof that individ-
ual women are interested in nontraditional work." 99 We are left with
the conclusion that Sears's liability is not only automatic, but also
potentially infinite. Thus, at the very least, the futility doctrine cannot
feasibly be used to impose damages on a defendant.

In sum, the futility doctrine leads to the dubious conclusions that
(1) employer liability in cases of sex segregation is essentially auto-
matic; and (2) the class of plaintiffs deserving relief stretches to the
bounds of the imagination. The doctrine therefore fails to persuade.

3. A Better Alternative: "Futile Gesture" Doctrine

Fortunately, a more sensible version of the futility doctrine is
available, namely the "futile gesture" doctrine. As far back as 1977,
the Supreme Court recognized that in certain circumstances, plaintiffs
can establish liability against historically discriminatory employers
even if they never applied for the jobs at issue."° In the Court's words:

The effects of and the injuries suffered from discriminatory employ-
ment practices are not always confined to those who were expressly
denied a requested employment opportunity. A consistently enforced
discriminatory policy can surely deter job applications from those who

98 This concern only arises in disparate treatment cases, as damages are not available in
d risparat U 1981a(a() (20-3) ("In sn action ... against a respondent
who engaged in unlawful intentional discrimination (not an employment practice that is unlawful
because of its disparate impact) ... the complaining party may recover compensatory and puni-
tive damages ....").

99 See Schultz, supra note 69, at 1793.
100 Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 364 (1977).
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are aware of it and are unwilling to subject themselves to the humilia-
tion of explicit and certain rejection.... When a person's desire for a
job is not translated into a formal application solely because of his
unwillingness to engage in a futile gesture he is as much a victim of
discrimination as is he who goes through the motions of submitting an
application. 10 1

This holding has great potential to assist female plaintiffs in attacking
employers whose history of discrimination discourages women from
applying for nontraditional work.

For example, the Eleventh Circuit recently applied the futile ges-
ture doctrine to find for a group of female plaintiffs who did not apply
for the jobs at issue. The defendant in EEOC v. Joe's Stone Crabs,
Inc. was a restaurant with an unwritten but well-known policy of hir-
ing only male waiters. 10 2 The restaurant hired 108 servers over a four-
year period, all of whom were male, and thus there was a "widely-held
belief among workers in the Miami food serving industry" that it
would not consider women for server positions.10 3 The plaintiffs,
despite their failure to apply for positions at the restaurant, were able
to establish liability under the futile gesture theory. The Eleventh Cir-
cuit applied a refined version of the doctrine:

[A] non-applicant may nonetheless establish a prima facie case by
showing that she refrained from applying due to a justifiable belief
that the employer's discriminatory practices made application a futile
gesture.... To have a "justifiable belief" for purposes of the excep-
tion to the application requirement, a person must demonstrate: (1)
that she had a real and present interest in the job for which the
employer was seeking applications; and (2) that she would have
applied for the job but effectively was deterred from doing so by the
employer's discriminatory practices. 1° 4

Joe's Stone Crabs illustrates how female plaintiffs can use the
futile gesture doctrine to get around the problem Schultz decries and
tear down sex-segregated work structures. Where an employer has
caused a lack of female interest by its history of discrimination, the

101 Id. at 365-66.
102 296 F.3d 1265, 1270 (11th Cir. 2002).
103 Id. at 1270.
104 Id. at 1274 (internal citation omitted).
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futile gesture doctrine will help prevent the employer from hiding
behind the lack of interest defense.

The crucial difference between the futile gesture and futility doc-
trines is that the futile gesture framework requires the plaintiff to
prove her case, rather than assuming crucial and unproven facts in her
favor. Whereas the futility doctrine would infer a history of discrimi-
nation (and automatic liability) from the mere fact of a gender dispar-
ity, the futile gesture doctrine requires the plaintiff to establish (1) the
existence of historical discrimination; and (2) that the discrimination
caused her failure to seek the job.1"5 The futile gesture doctrine thus
avoids the difficulties of the futility doctrine described above.

Granted, this technique is not a panacea. In particular, the first
prong of the test may lead to chicken-and-egg debates about whether
the lack of interest caused the lack of applications, or the lack of
applications caused the lack of interest. However, for the reasons
above, it is a much more reasonable alternative than the futility
doctrine.

Although the futility doctrine is deeply flawed, Schultz puts forth
two far stronger arguments against the lack of interest defense. In
both, she argues that certain features of the work world itself shape
women's interests, and that the lack of interest defense insulates
employers from liability for these features. These two arguments are
addressed in turn below.

B. Discriminatory Promotion Ladders

Schultz argues that the mobility and reward structures of tradi-
tionally female jobs cause a lack of female interest in nontraditional
work. 10 6 She sets up this argument by citing social science research
documenting the attitudes and interests of workers in jobs with little
chance for promotion.10 7 Both male and female workers who occupy
such low-mobility positions tend to focus on activities outside of work
and avoid making work central to their lives."0 8 As traditionally
female jobs are disproportionately likely to hold little opportunity for
advancement, women are disproportionately likely to lack career

105 See id.
106 Schultz, supra note 69, at 1751.
107 Id. at 1827.
108 Id.
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ambition. I"9 However, the opposite effect is observable in women
who are given opportunities for nontraditional work.110 Once women
enter nontraditional jobs, they become "highly motivated workers
who [define] work as a central life interest and who [value] the intrin-
sic aspects of their work."'a

Accordingly, Schultz argues that a solution to sex segregation is
changing the mobility and reward structures attached to traditionally
female jobs.112 She advocates the use of Title VII class actions to chal-
lenge these discriminatory promotion ladders and thus to spark more
female interest in nontraditional work. 113 However, she laments that
courts accepting the lack of interest defense "permit employers to
continue to structure career ladders in ways that will encourage
women to develop the depressed aspirations that can later be identi-
fied as 'proof' that they preferred to be stuck at the bottom all
along. "114

Schultz's argument is a powerful one. The social science findings
on the attitudes of workers in low-mobility jobs and on the lack of
promotion opportunities in traditionally female jobs are entirely plau-
sible. Moreover, her arguments that plaintiffs should aggressively
attack such low-mobility structures with class-action suits, and that
employers should be liable for them, are unobjectionable. However,
Schultz fails to explain precisely how the lack of interest defense,
properly applied, will stand in the way of such suits.

One of Schultz's own examples illustrates this problem. Schultz
describes a study of female secretaries in a major corporation. 115

These secretaries had virtually no opportunities for promotion; the
only way for them to "rise" at all was to "[snare] a boss who was
[high] up in the managerial hierarchy." '116 The women reacted to this
situation in precisely the way the social science research predicts:

[The] secretaries adjusted to their realistically nonexistent possibility
of advancement by rating the desirability of promotion relatively low.

109 Id. at 1827-28.
110 Id. at 1829.

111 Id. at 1830.
112 Schultz, supra note 69, at 1831. For another commentator's view of this suggestion, see

Christine Jolls, Is There a Glass Ceiling?, 25 HARV. WOMEN'S L.J. 1, 17-18 (2002).
113 Schultz, supra note 69, at 1831.
114 Id. at 1832.
115 Id. at 1828.
116 Id.
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Similarly, they began to value social relations at work over the intrin-
sic aspects of the job itself, developing close relationships with their
peers in a counterculture that valued mutual aid and loyalty over indi-
vidual mobility and "success."' 11 7

Now, picture how a class-action suit on behalf of these women
would proceed. The plaintiffs present statistical evidence showing
that traditionally female jobs at the company, such as that of secre-
tary, are overwhelmingly held by females, and that management and
other nontraditional jobs are overwhelmingly held by males. The
prima facie case is thus made, and the burden shifts to the defendant.
The defendant argues that the women in question were not interested
in nontraditional work (as in fact they were not). Plaintiffs then pre-
sent the same social-science evidence that Schultz does, demonstrating
that people in low-mobility jobs react to a lack of opportunity by with-
drawing from work and focusing on other aspects of life. They point
out that as the defendant offers little promotion opportunity in tradi-
tionally female jobs, it thus cannot hide behind the very lack of inter-
est it created.

At this point, there is no viable rejoinder for the defendant. 18 No
persuasive reason why secretaries must lack opportunities for promo-
tion comes to mind. If the employer creates the lack of opportunity
that creates the lack of interest which creates the sex segregation, then
the employer is out of answers.

In short, if the social science research that Schultz cites is as con-
clusive as she makes it out to be, then it should be strong enough to
trump the lack of interest defense. The defense only works when the
employer has not done anything to cause the lack of interest, as in
Sears. Schultz fails to show how the defense will protect an employer
whose practices (in this case, discriminatory promotion ladders) are
the reason behind the lack of female interest. 119

117 Id. at 1829 (footnotes omitted).
118 The best the employer could muster might be something like the following: "Women

could have applied for the better-paying non-secretarial jobs if they wanted them." However,
this is a non sequitur. The nub of this hypothetical suit is that the very reason the women do not
want thosC positions is because of ihe discfiminiatury structure tie employer iflpuses On their
current jobs. Also, this is another area in which the futile gesture doctrine, discussed supra, at
Part V.A.3, could become quite useful to the plaintiffs.

119 Herein lies the difference between the non-commission saleswomen at Sears and the
secretaries in this hypothetical. The women at Sears have someplace to go up the ladder, as the
progression from non-commission sales to commission sales is a natural one. Although few
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Schultz's own evidence bolsters this conclusion. When she
expresses support for suits challenging a lack of promotion opportuni-
ties in traditionally female jobs, she cites two cases in which plaintiff
classes successfully pinned liability on employers for such systems. 120

In both cases, the plaintiffs easily overcame the defendants' attempts
to invoke the lack of interest defense. 121 Yet, when Schultz later
laments that courts "all too often" allow the lack of interest defense to
overcome such claims, she cites no cases to support the proposition.122

In summary, Schultz's argument on discriminatory promotion
ladders is persuasive at every step but its last. She cogently argues
that the promotion ladders in traditionally female jobs discourage
women from pursuing nontraditional work, and she rightly advocates
Title VII suits attacking such arrangements. However, she fails to
demonstrate that the lack of interest defense will stand in the way of
such suits.

C. Hostile Males

In a similar vein, Schultz argues that employers cause female lack
of interest in nontraditional jobs by allowing work cultures in those
jobs which are hostile to females.2 3  She asserts that males holding
traditionally male jobs "adopt proprietary attitudes toward 'their'
jobs" and respond to female interlopers by subjecting them to isola-
tion, hazing, and harassment. 124 This has two effects: (1) it drives
women out of such jobs; and (2) it discourages women from applying
for them in the first place.'25 According to Schultz, women attempting

women at Sears were actually making this leap, the leap was there to be made. As Sears has thus
done nothing to cause the lack of interest, the defense is available. In contrast, the secretaries in
the hypothetical have no promotion opportunities in front of them. Thus, the failure of women
to express interest in and to obtain nontraditional jobs can be traced to the employer's refusal to
provide those promotion opportunities, and the lack of interest defense is unavailing.

120 Schultz, supra note 69, at 1831 n.317; see Kyriazi v. Western Elec. Co., 461 F. Supp. 894
(D.N.J. 1978), vacated on other grounds, 473 F. Supp. 786 (D.N.J. 1979), affd on other grounds,
647 F.2d 388 (3d Cir. 1981); Wetzel v. Liberty Mut. Ins. Co., 372 F. Supp. 1146 (W.D. Pa. 1974),
affd on other grounds, 511 F.2d 199 (3d Cir. 1975), vacated and remanded on other grounds, 424
U.S. 737 (1976).

121 Kyriazi, 461 F. Supp. at 921-23; Wetzel, 372 F. Supp. at 1154.
122 Schultz, supra note 69, at 1832.
123 Id.
124 Id. at 1832-33.
125 Id. at 1837-39.
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to demolish these hostile structures via sex segregation suits are
stymied by the lack of interest defense.126 She writes:

The legal system thus places women workers in a Catch-22 situation.
Women are disempowered from pursuing or staying in higher-paid
nontraditional jobs because of the hostile work cultures. The only real
hope for making those work cultures more hospitable to women lies in
dramatically increasing the proportion of women in those jobs....
[But] too often the courts tell [women] that they are underrepresented
• . . not because the work culture is threatening or alienating, but
rather because their own internalized sense of "femininity" has led
them to avoid those jobs .... And so the cycle continues.1 27

The first thing one wonders about this argument is why sexual
harassment suits cannot provide a way out of this Catch-22. Schultz
describes many examples of the male behavior at issue, such as the
following:

In one recent case ... the lone female resident in a general surgery
program was forced to endure sexual advances and touching; ... her
supervisor's refusal to talk to her, permit her to operate, or assign her
work tasks; discriminatory standards for evaluating her performance;
sabotage of her work, including falsification of medical records to
make it appear as though she . . had made an error; ... [and] con-
stant verbal attack .... 128

At first glance, any of these actions could plausibly be described as
sexual harassment. Why then must the lack of interest defense be
invalidated, when sexual harassment suits could provide a solution?

126 Id. at 1838-39.
127 Schultz, supra note 69, at 1839. A version of this argument has also been presented by

another commentator:
[W]hen a woman sees the male bias in the job itself, she may sense that she is not wanted
or would suffer isolation and hazing on the job, and instead may cope with the odds
against her by convincing herself that she really does not want what she probably would
not get .... A woman's "choice" to accept a traditionally female sales position may not
be such a free one, after all.

Lucinda Finley, Choice and Freedom: Elusive Issues in the Search for Gender Justice, 96 YALE
L.J. 914, 939 (1987).

128 Schultz, supra note 69, at 1835-36 n.334 (internal citation and quotation marks omitted).
Schultz provides far too many examples of harassment to catalogue here, but the above quote is
a fairly representative sample.
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Anticipating this objection, Schultz argues that sexual harassment
law is insufficient to protect women from such hostile work cultures. l 9

She asserts that some courts define sexual harassment as encompass-
ing only sexually explicit behavior.13° Accordingly, women are left
unprotected from much of the hostile but nonsexual behavior which
discourages them from pursuing nontraditional jobs.'

At the time of Schultz's writing in 1990, the legal status of hostile
but nonsexual behavior was in doubt. 132 However, it appears that
nearly all courts now consider such behavior to be actionable sexual
harassment. The Supreme Court implicitly said as much in its 1998
Oncale decision, when in the context of same-sex harassment it stated
that "harassing conduct need not be motivated by sexual desire to
support an inference of discrimination .... [Discrimination could rea-
sonably be found where] the harasser is motivated by general hostility
to the presence of women in the workplace." '133 At various times both
before and after Oncale, no less than nine of the Circuit Courts of
Appeals have explicitly affirmed that nonsexual behavior can be
actionable sexual harassment.13 1 In two other circuits, the appellate

129 Id. at 1838.
130 Id. at 1838 n.350 (citing Rabidue v. Osceola Ref. Co., 805 F.2d 611, 619 (6th Cir. 1986)).

Schultz greatly expands on this point in a subsequent article. See Vicki Schultz, Reconceptualiz-
ing Sexual Harassment, 107 YALE L.J. 1683, 1716-29 (1998).

131 Schultz, supra note 69, at 1838 n.350 (noting the circuit split that results in some women
having no remedy against nonsexual hostile behavior in the workplace).

132 Id.
133 Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75, 80 (1998) (holding that Title VII

sexual discrimination claims are not barred by the fact that the plaintiff and the defendant are of
the same sex).

134 McKinney v. Dole, 765 F.2d 1129, 1138 (D.C. Cir. 1985), abrogated on other grounds by
Stevens v. Dep't of Treasury, 500 U.S. 1 (1991) ("We have never held that sexual harassment or
other unequal treatment.., must, to be illegal under Title VII, take the form of sexual advances
or of other incidents with clearly sexual overtones. And we decline to do so now. Rather, we
hold that any harassment or other unequal treatment.., that would not occur but for the sex of
the employee ... [may] comprise an illegal condition of employment under Title VII."); Gorski
v. N.H. Dep't of Corr., 290 F.3d 466, 472 (1st Cir. 2002) ("[W]hile evidence of sexually-charged
or salacious behavior is often sufficient, it is not necessary to the proof that a work environment
was sufficiently hostile or abusive to a female employee to amount to discrimination on the basis
of sex."); Gregory v. Daly, 243 F.3d 687, 695 (2d Cir. 2001) ("[W]orkplace situations [can be]
discriminatory . . . where the conduct at issue, though lacking any sexual component or any
reference to the victim's sex, could . .. reasonably be interpreted as having been taken on the
basis of plaintiff's sex."); Andrews v. Philadelphia, 895 F.2d 1469, 1485 (3d Cir. 1990) ("[T]he
offensive conduct is not necessarily required to include sexual overtones in every instance .... );
Ocheltree v. Scollon Productions, Inc., 335 F.3d 325, 331 (4th Cir. 2003) ("A woman may prove
sex-based discrimination in the workplace even though she is not subjected to sexual advances or
propositions."); Williams v. Gen. Motors Corp., 187 F.3d 553, 565 (6th Cir. 1999) ("[T]he con-
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court has not squarely faced the question, but district courts within
each circuit have endorsed the emerging trend.13 5 In only one circuit
is there no direct authority on the issue.136

The continuing evolution of sexual harassment law has thus ame-
liorated the problem of which Schultz complains. The nearly univer-
sal trend is for courts to treat nonsexual but hostile behavior toward
employees of one sex as actionable sexual harassment. In short, any
employer who allows harassment so severe that it discourages women
from even applying for certain jobs is an employer which sits ready for
a competent attorney to take it to the cleaners. 137 The lack of interest
defense will not stand in the way of plaintiffs who wish to puncture the
hostile work environments of traditionally male jobs.

VI. CONCLUSION

As documented above, various scholars have put forth powerful
criticisms of the lack of interest defense. However, close analysis
shows that the defense is integral to a coherent and workable Title VII
doctrine.

duct underlying a sexual harassment claim need not be overtly sexual in nature."); Markham v.
White, 172 F.3d 486, 492 (7th Cir. 1999) ("The defendants appear to believe that ... sexual
harassment is not possible unless there was either an explicit or implicit proposal of sexual activ-
ity. They are mistaken. Indeed, the Court just said the opposite in Oncale .. "); Hall v. Gus
Constr. Co., 842 F.2d 1010, 1014 (8th Cir. 1988) ("[T]he predicate acts underlying a sexual har-
assment claim need not be clearly sexual in nature.... Intimidation and hostility toward women
because they are women can obviously result from conduct other than explicit sexual
advances."); Hicks v. Gates Rubber Co., 833 F.2d 1406, 1415 (10th Cir. 1987) (endorsing
McKinney).

135 This includes the Fifth Circuit, see Humphreys v. Med. Towers, Ltd., 893 F. Supp. 672,
683 (S.D. Tex. 1995) ("it is not necessary that the offending conduct be explicitly sexual in
nature"), and the Eleventh Circuit, see Chancey v. S.W. Fla. Water Mgmt. Dist., 965 F. Supp. 36,
38 (M.D. Fla. 1997) ("[clonduct of a nonsexual nature that ridicules women or treats them as
inferior can constitute prohibited sexual harassment").

136 See Ellison v. Brady, 924 F.2d 872, 875-76 n.5 (9th Cir. 1991) (explicitly declining to
resolve the issue).

137 One might object that it will be difficult to hold employers liable for such harassment if
the offenders are coworkers rather than supervisors. It may be true that it is easier to impute
harassment liability to employers when the harassers are supervisors, as there are multiple theo-
ries availahle to a plaintiff in this situation. See Wright-Simmons v. Oklahoma City, 155 F.3d
1264, 1269-71 (10th Cir. 1998) (delineating three theories for imputing supervisor harassment to
the employer). However, both EEOC and the courts recognize that employers can also be liable
for coworker harassment under a negligence-like theory. Guidelines on Discrimination Because
of Sex, 29 C.F.R. § 1604.11(d) (2003); Guess v. Bethlehem Steel Corp., 913 F.2d 463, 465 (7th
Cir. 1990).



DEFENDING THE LACK OF INTEREST DEFENSE

First, Title VII class-action cases focus on the number of women
in the qualified population of the relevant labor market. It makes lit-
tle sense to speak of someone as "qualified" for a position if that per-
son is unwilling to accept it even under the most generous of
circumstances. The lack of interest defense ensures that those who
are supposedly "qualified" are truly what they seem.

Second, the defense does not rely on damaging gender stereo-
types. An employer cannot establish the defense merely by making
sweeping assertions about what sort of work women enjoy. Rather,
the defense must rest on hard evidence of the interests of the actual
women at issue.

Third, the "futility doctrine" is an unattractive alternative to
searching analysis of actual female interest. Pushed to its logical end,
it distorts the Title VII proof structure and creates untenable
problems in imposing damages. The long-recognized "futile gesture"
doctrine is a better theory, as it avoids these problems.

Fourth, the defense does not hinder women from challenging dis-
criminatory promotion ladders that discourage them from pursuing
nontraditional jobs. There is little reason to believe that the defense
will be successful in such cases, as it is the employer's unjustifiable
refusal to offer promotion opportunities to women which causes the
lack of interest.

Finally, the defense does not prevent women from challenging
the hostile work cultures that discourage them from attaining tradi-
tionally male jobs. Sexual harassment suits are an appropriate tool for
challenging such structures, especially now that the law has expanded
to prohibit nonsexual hostile behavior toward women.

The salvos that Williams and Schultz have fired at the lack of
interest defense are not to be dismissed lightly. There is much about
which they are correct; for instance, they are right to decry blanket
pronouncements of what women's interests are, discriminatory pro-
motion ladders that discourage entry into nontraditional work, and
hostile male behavior that scares female workers away from tradition-
ally male jobs. However, in the end, the defense's critics fail to show
that the defense encourages such practices or insulates them from
judicial review. The lack of interest defense should thus remain via-
ble; Title VII doctrine will be the better for it.
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