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RATIONAL CHOICE OR WRONGFUL DISCRIMINATION?
THE LAW AND ECONOMICS OF JURY NULLIFICATION

Otis B. Grant*

I. INTRODUCTION

In 1995 Professor Paul Butler shocked the conscience of Ameri-
can legal dogma by brilliantly arguing that African Americans should
engage in jury nullification in an effort to redress rampant discrimina-
tion in American society.' Although there was much hue and cry over
Professor Butler's thesis, both his inclination and rationale continue to
be relevant given the current state of race relations in the United
States.

According to Professor Butler, jury nullification2 occurs when a
jury acquits a defendant who it believes is guilty of the crime with
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acknowledges the dedication and support of the students at the Institute. The author wishes to
thank the editors and staff of the George Mason Civil Rights Law Journal, including August
McCarthy, and especially Armand B. Alacbay, for his invaluable ideas and his contribution to
the editing process. The author also acknowledges that any mistakes or errors within this article
are the sole responsibility of the author.

1 Paul Butler, Racially Based Jury Nullification: Black Power in the Criminal Justice System,
105 YALE L.J. 677 (1995). Professor Butler's article has been widely cited. For a rebuttal, see
Andrew D. Leipold, The Dangers of Race-Based Jury Nullification: A Response to Professor
Butler, 44 UCLA L. REV. 109 (1996). See also Margaret E. Montoya, Affirmative Action: Diver-
sity of Opinions: Of 'Subtle Prejudices,' White Supremacy, and Affirmative Action: A Reply to
Paul Butler, 68 U. COLO. L. REV. 891 (1997).

2 Since jury nullification largely involves factual beliefs held by the jurors, the issue is
whether the jurors are made aware of the alleged criminal conduct of the defendant and if the
jury is better informed to make the decision about the consequences of the defendant's behavior.
From a rational choice perspective, jury nullification operates within a three-step paradigm. The
jury must: (1) be presented with all of the evidence; (2) believe that the evidence points to the
defendant's guilt; and (3) rebuff the law that the defendant violated or object to the application
of that law.
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which he or she is charged.3 In finding the defendant not guilty, the
jury decides to disregard the evidence and the judge's instructions
regarding the law. Instead, the jury votes its conscience.' While
acknowledging the validity of Professor Butler's moral presupposition
for jury nullification, this article argues that the jurors' conscious dis-
regard of the law is also rational and should be welcomed by whites
because it is efficient for the criminal justice system as well as morally
sound.5

This article supports Professor Butler's thesis6 that the black com-
munity7 is better off "when some nonviolent lawbreakers remain in
the community'rather than go to prison. ' Decisions about what con-
duct ought to be punishable should be made by African American
jurors based on the costs and benefits to their community, rather than
by the traditional criminal justice process, "which is controlled by
white lawmakers and white law enforcers, ' and is permeated with
racism and discrimination.10

3 Butler, supra note 1, at 700.
4 Butler, supra note 1, at 679 ("lawyers and judges increasingly perceive that some African

American jurors vote to acquit black defendants for racial reasons, a decision sometimes
expressed as the juror's desire not to send [yet] another black man to jail"). See also Barton
Gellman & Sari Horwitz, Letter Stirs Debate After Acquittal: Writer Says Jurors Bowed to Racial
Issue in D.C. Murder Case, WASH. POST, April 22, 1990, at Al (quoting letter to court from
anonymous juror following acquittal in murder case, saying that "most of the jury believed [the
defendant] was guilty, but bowed to holdouts who didn't want to send anymore young Black
men to Jail").

5 Here, efficiency is delineated within a "law and economics" paradigm. Law and economic
theorists believe that economic analysis can describe an array of non-economic human transac-
tions. See, e.g., RICHARD POSNER, THE ECONOMICS OF JUSTICE 1-5 (1983).

6 See Butler, supra note 1.
7 For the purpose of this article, the terms black and African American are interchangea-

ble. The author does so for reasons espoused by Professor Kimberle W. Crenshaw and Professor
Cheryl I. Harris, who correctly suggest that blacks represent a specific cultural group. See
Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1707 (1993). Kimberle W. Cren-
shaw, Race, Reform, and Retrenchment: Transformation and Legitimation in Antidiscrimination
Law, 101 HARV. L. REV. 1331, 1332 n.2 (1988)

8 Butler, supra note 1, at 679.
9 Butler, supra note 1, at 678.
10 For an analysis of the criminal justice system and African Americans, see, e.g., Paul

Finkelman, The Crime of Color, 67 TUL. L. REV. 2063, 2064 (1993). In fact, some have argued
.. at racsm is so rampan, in the riminal justice system that scholars do not consider it worth
studying because it is so palpable. See, e.g., CRITICAL RACE THEORY: THE CUTING EDGE
(Richard Delgado, ed., 1995) (assuming that racism against blacks is a common rudimentary
characteristic of American society that cannot be readily remedied by law); Anthony Cook, Cul-
tural Racism and the Limits of Rationality in the Saga of Rodney King, 70 DENV. U. L. REV. 297
(1993) (arguing that American racism is based on presumptions of white racial supremacy sup-
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This article employs the ideology of Critical Race Theory"' to
examine the issue of black jury nullification. Part II looks at the
unique history of African Americans in the criminal justice system
and examines black criminality from a Critical Race Theory perspec-
tive, including a rational choice response to African American offend-
ing. Part III discusses the modern American criminal justice system as
it relates to blacks, with particular emphasis on sentencing guidelines
and the impact of criminal justice personnel on the court system. Part
IV focuses on the psychology of racism from an individual, institu-
tional, and structural perspective. Part V explains why jury nullifica-
tion is efficient from a rational choice perspective. Finally, Part VI
discusses the need for jury nullification and concludes that blacks
must engage in such civil disobedience.

ported by Judeo-Christian beliefs); Richard Delgado, Rodrigo's Second Chronicle: The Econom-
ics and Politics of Race, 91 MICH. L. REV. 1183 (1993) (suggesting that discrimination against
blacks will increase because whites believe they are superior and because of America's market
economy); Bryan K. Fair, Rethinking the Colorblindness Model, 13 NAT'L BLACK L.J. 1 (1993)
(arguing that discrimination against blacks is one of the dominant themes in U.S. history); DER-
RICK BELL, FACES AT THE BOTTOM OF THE WELL: THE PERMANENCE OF RACISM (1992) (sug-
gesting that racism is a permanent part of American society).

11 See Daniel A. Farber, The Outmoded Debate Over Affirmative Action, 82 CAL. L. REV.,
893, 902 (1994) (Critical Race Theory focuses on the relationship between law and racial subor-
dination in American society). John Calmore suggests that the defining characteristic of Critical
Race Theory is its rejection of white experience and perspectives as standards to be applied to
people of color. See John Calmore, Critical Race Theory, Archie Shepp, and Fire Music: Securing
an Intellectual Life in a Multicultural World, 65 S. CAL. L. REV. 2129 (1992). See also Richard
Delgado, Brewers's Plea: Critical Thoughts on Common Cause, 44 VAND. L. REV. 1, 6-8 (1991).
According to Delgado, critical race theory has several themes:

(1) an insistence on 'naming our own reality'; (2) the belief that knowledge and ideas are
powerful; (3) a readiness to question basic premises of moderate/incremental civil rights
law; (4) the borrowing of insights from social science on race and racism; (5) critical
examination of the myths and stories powerful groups use to justify racial subordination.

Richard Delgado, When a Story is Just a Story: Does Voice Really Matter?, 76 VA. L. REV. 95, 95
n.1 (1990). Critical Race theorists argue that formal equal opportunity rules and laws, which
insist on treating blacks and whites alike, can only correct the most extreme and shocking sorts
of injustice (e.g., behavior that is blatant). See, e.g., Peggy Davis, Law as Microaggression, 98
YALE L.J., 1559, 1565 (1989) (suggesting equality can do little about the business-as-usual forms
of racism that people of color confront everyday and that account for much misery, alienation,
and despair.).

Critical Race Theory derives its inspiration from the American civil rights tradition, includ-
ing Martin Luther King, Jr. and W.E.B. DuBois. This author promotes a Critical Race Theory
that correlates the Black Nationalistic movements, including David Walker, Martin Delany,
Henry McNeal Turner, Marcus Garvey, Noble Drew Alli, Elijah Muhammad, and Malcolm X.
From a Nationalist perspective, this author argues that blacks need not acquiesce in arrange-
ments that are unfair and one-sided. Like Professor Delgado, this author questions whether
white judges are likely to propel racial change, and argues that whites will tolerate or encourage
racial advances for blacks only when such advances also promote white self-interest.
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II. A PARTICULAR HISTORY: BLACKS AND THE AMERICAN

CRIMINAL JUSTICE SYSTEM

Throughout the history of the American criminal justice system,
African Americans have been singled out for "inequitable treat-
ment.' 1 2 During slavery, criminal statutes proscribed specific conduct
for blacks, including acts that were legal when done by whites. 13

These "slave codes" embodied criminal and procedural law while also
delineating the social and interaction boundaries of slaves in
America. 4 Because the codes existed to promote enslavement, race
was the most important factor in the criminal justice system. 5

A. Slave Codes and Black Codes

The slave codes were built on notions of white supremacy. 6

American courts refused to offer redress to blacks, and in fact, upheld
their inhumane treatment by affirming slavery as a rule of law. In
Dred Scott v. Sandford,7 Scott, a slave, sued for his freedom after
having traveled to a free state and returned to a slave state. 18 The
Court held that slaves were property, and as such, had no inherent
right to liberty or equality.19 The Court's ruling effectively made
slaves livestock property and, because slavery was hereditary and only
blacks could be slaves, the Court's ruling effectively established an
economic value of whiteness. 2° Notwithstanding the decision in Dred
Scott, under the slave codes, slaves were often considered to be less
than livestock. 21 Despite or perhaps because of the intrinsic value of

12 Katheryn K. Russell, A Critical View from the Inside: An Application of Critical Legal
Studies to Criminal Law, 85 J. CRIM. L. AND CRIMINOLOGY 222, 238 (1994).

13 Dorthy E. Roberts, Crime, Race and Reproduction, 67 TUL. L. REV. 1945, 1954-55
(1995). For a comprehensive discussion on race-dependent crimes in the colonies, see Paul
Finkelman, supra note 10, at 2063, 2068-106 (1993).

14 KATHERYN K. RUSSELL, THE COLOR OF CRIME 14, 15 (1998).
15 See id. at 15.
16 See, e.g., William E. Wiethoff, Legal Influences on the Identity of Overseers in Plantation

Culture, 27 LEGAL STUD. FORUM 131 (2003).
17 60 U.S. 393 (1857).
18 !d. at A00.
19 Id. at 407.
20 See Harris, supra note 7, at 1707, 1716-21 (suggesting that whiteness not only under-

pinned social norms but also enforced property rights).
21 See, e.g., RUSSELL, supra note 14, at 19 ("slaves ranked below dogs, cats, and other

breathing, feeling animals").

[Vol. 14:2



THE LAW AND ECONOMICS OF JURY NULLIFICATION

whiteness, whites who helped slaves also faced criminal penalties
under the slave codes.22

After the Civil War and Emancipation, the first black codes were
adopted. 23 The black codes were implemented to contravene the Thir-
teenth Amendment, which had been ratified to protect America's
newly freed slaves. Under the black codes, criminal laws were applied
discriminatorily against blacks. Whites also responded to the Thir-
teenth Amendment by passing laws that included such punishments as
lynching, castration, and beating for blacks who did not adhere to
white-supremacist social norms.24 Blacks were so devalued and con-
stricted by these social norms that lynching usually took on a festive
atmosphere, with families showing up at the lynching with "packed
food, drink, and spirits., 25

B. Segregation by Law and Custom

Historically, blacks have been viewed as having a propensity for
engaging in criminal conduct.26 For whites, the slave codes and black
codes served to subordinate blacks and helped to reinforce the notion
that blacks should be feared and avoided because of inherent crimi-
nality.27 The black codes also became the framework for the segrega-
tion statutes.28 In Plessy v. Ferguson29 the Supreme Court extended
the Dred Scott3" holding of black inferiority. At issue in Plessy was a
Louisiana statute that segregated blacks and whites in "separate but
equal" facilities or accommodations.31 Plessy argued "separate but
equal" stigmatized blacks by stamping them with the badge of inferi-
ority.32 The Supreme Court was not to be persuaded. The Court not
only upheld the "separate but equal" doctrine, but the Justices also

22 See, e.g., J. Clay Smith, Jr., Justice and Jurisprudence and the Black Lawyer, 69 NOTRE

DAME L. REV. 1077, 1111 (1994).
23 See, e.g., Michael H. Hoffheimer et al., Pre 1900 Mississippi Legal Authority, 73 Miss.

L.J. 195, 226 (2003).
24 See, e.g., Michele Goodwin, Nigger and the Construction of Citizenship, 76 TEMPLE L.

REV. 129, 177 (2003).
25 RUSSELL, supra note 14, at 21.
26 Fran Lisa Buntman, Race, Reputation, and the Supreme Court: Valuing Blackness and

Whiteness, 56 U. MIAMI L. REV. 1, 1 (2001).
27 See id.
28 Paul Finkelman, Exploring Southern Legal History, 64 N.C. L. REV. 77, 90 (1985).
29 Plessy v. Ferguson, 163 U.S. 537 (1896).
30 Dred Scott v. Sandford, 60 U.S. 396, 407 (1856).
31 Plessy v. Ferguson 163 U.S. 537 (1896).
32 Id. at 551.
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stated that black "inferiority" could not be overcome by legislation.33

Under Plessy, segregation was not merely a custom or a policy, but a
legal canon that was strictly enforced for more than a generation.

Plessy was overturned in 1954 by the Supreme Court's decision in
Brown v. Board of Education.34 In Brown, the Court recognized that
segregated schools generated a feeling of inferiority in black students
because they were deprived of the opportunity to attend schools with
white students.35 When whites violently resisted Brown-mandated
integration, Civil Rights leaders implored the federal government to
uphold the rights of black Americans and force integration.36

C. Blacks and Crime

Despite the intentions of Brown, the United States continues to
be characterized by significant racial stratification that is detrimental
to African Americans.37 Although some integration has been
achieved, America's neighborhoods and schools are regressing back to
the segregated state that Civil Rights leaders had fought so gallantly
against.38 According to Professor Derrick Bell, this "continued
decline of Black people is marked by a precipitous collapse in socio-
economic status and the frustration of political hopes."39

33 Id. at 552 ("Legislation is powerless to eradicate racial instincts or to abolish distinctions
based upon physical differences, and the attempt to do so can only result in accentuating the
difficulties of the present situation. If the civil and political rights of both races be equal one
cannot be inferior to the other civilly or politically. If one race be inferior to the other socially,
the Constitution of the United States cannot put them upon the same plane.").

34 Brown v. Bd. of Educ., 347 U.S. 483 (1954).
35 Id. at 495.
36 See, e.g., Michal R. Belknap, The Vindication of Burke Marshall: The Southern Legal

System and the Anti Civil Rights Violence of the 1960s, 33 EMORY L.J. 93, 99-102 (1984). Michael
Honey, A Dream Deferred, THE NATION, May 3, 2004, at 36-38 (King warned of racial unrest if
the government did not protect the rights of blacks. From a rational choice perspective the
author would argue that civil rights leaders often overlook the fact that Constitutional rights
have economic costs.

37 William Julius Wilson, Another Look at the Truly Disadvantaged, POL. ScI. Q. 106, 639-
656 (1992) (arguing racial segregation prevents blacks from learning the positive aspects of
American culture). But see Douglas S. Massey & Mitchell L. Eggers, The Ecology of Inequality:
Ai;-oities nd the Concentration of Poverty. 1970-1980, 95 AM. J. Soc. 1153-88 (1990) (sug-
gesting that racial segregation per se is not detrimental to African Americans).

38 See, e.g., Andrew Hacker, Two NATIONS BLACK AND WHIrE SEPARATE, HOSTILE, UNE-

QUAL (1992).
39 Derrick Bell, Racial Realism, in CRITICAL RACE THEORY: THE KEY WRITINGS THAT

FORMED THE MOVEMENT 302, 304 (Kimberle Crenshaw ed., 1995).

[Vol. 14:2
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Like Dred Scott, Plessy, and Brown, American criminal law has
developed in a linear trajectory from the slave codes to contemporary
law and criminal procedure. As Professor Russell astutely observes,
"[T]he slave codes became the Black codes and the Black codes
became segregation statutes thereby making Blackness itself a
crime."4 Because of the unique history of blacks in America, under-
standing black criminality requires consideration of many factors that
have an indirect effect on crime.4 For example, poverty, education,
and employment in the black community all have socio-historical
overtones. 42

The migration of African Americans from the rural South to the
industrial North not only increased urbanization, but also helped
infuse the ideal of racial equality into public debate.43 This "Great
Negro Migration" also helped usher in the Civil Rights movement
decades later.44 During the Civil Rights movement, crime was consid-
ered a social pathology, a manifestation of social ills that required
community intervention.

D. The Neoconservative Onslaught

During the 1980s, the "social pathology" theory of crime, espe-
cially nonviolent crime, began to wane, replaced by the "free will"
ideology46 that coincided with the success of political conservatives.
Proponents of free will argued that people make rational choices to
commit crimes after they have weighed the "cost and benefits" of
committing the illegal act.47 Many of these theorists also claim that
African Americans living at lower socioeconomic levels choose to pro-

40 See RUSSELL, supra note 14, at 22.
41 See id. at 29.
42 See id.
43 See Barry C. Feld, Race, Politics, and Juvenile Justice: The Warren Court and the Con-

servative "Blacklash", 87 MINN. L. REV. 1447, 1462 (2003).
44 Id.
45 See Jonathan Simon, A Colloquium on Community Policing: Introduction: Crime, Com-

munity, and Criminal Justice, 90 CAL. L. REV. 1415, 1418 (2002).
46 Id.
47 See James Q. Wilson & George L. Kelling, Broken Windows: The Police and Neighbor-

hood Safety, ATL. MONTHLY, March 1982, at 29-38; Harold G. Grasmick & Robert J. Bursik,
Jr., Conscience, Significant Others, and Rational Choice: Extending the Deterrence Model, 24 L.
& Soc'Y REV. 837 (1990) (suggesting that criminal sanctions actually influence the offender's
decision-making process).
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mote a deviant subculture that readily accepts and encourages
lawlessness.'

During the 1980s, the Reagan Administration was extraordinarily
proficient at identifying with the white public and speaking "code
words" which demarcated African-Americans as prone to criminality
and whites as their hapless victims.49 As in the past, political conserv-
atives readily associated race within a good-versus-evil criminological
paradigm.5" Neoconservatives were also extremely zealous about
their racial portrayals, regularly rejecting their own mandate of "indi-
vidual responsibility" by discarding individualized justice initiatives,
and instead implementing mandatory sentences and zero-tolerance
policies51 as well as draconian drug laws that targeted nonviolent
crimes." In fact, the so-called "war on crime" has, in essence, become
a war on African Americans, resulting in a devastating effect on the
black community.53

48 MARVIN E. WOLFGANG & FRANCO FERRACUTI, THE SUBCULTURE OF VIOLENCE,

TOWARDS AN INTEGRATED THEORY IN CRIMINOLOGY 264 (1967) (suggesting there is a subcul-
ture of violence among African Americans). But see, e.g., Liqun Cao, Anthony Adams & Vickie
J. Jensen, A Test of the Black Subculture of Violence Thesis: A Research Note, 35 CRIMINOLOGY

367 (1997) (stating that whites support violent behavior more often than blacks); William G.
Doerner, The Index of Southernness Revisited: The Influence of Wherefrom Upon Whodunnit, 16
CRIMINOLOGY 47 (1978) (arguing that there is no subculture of violence among African Ameri-
cans); Howard S. Erlanger, The Empirical Status of the Sub-Cultures of Violence Thesis, 22
SOCIAL PROBLEMS 280 (1974) (arguing that there is no subculture of violence among African
Americans).

49 For example, "High Crime" is often the code word for the inner city, or places with
predominantly African American population. See, e.g., Barry C. Feld, Race, Politics and Juvenile
Justice: The Warren Court and the Conservative "Blacklash," 87 MINN. L. REV. 1447, 1505-06
(2003). Conservatives like President Reagan argue that criminality is a result of free will or
rational choice. For example, Reagan consistently and effectively underplayed the social pathol-
ogy of crime. See David L. Bazelon, The Dilemma of Criminal Responsibility, 72 KY L. J. 263,
273 (1983) (discussing President Reagan's suggestion that American society "put on the back
burner the idea of reforming and rehabilitating criminals and get back on the front burner the
idea of prosecuting, punishing, and putting them away"). See Sherri Sharma, Beyond "Driving
While Black" and "Flying While Brown," 12 COLUM. J. GENDER & L. 275, 278 (2003) (arguing
that skin color became a major element in President Reagan's "War on Drugs.").

50 See Simon, supra note 45, at 1415, 1418.
51 See id.
52 See Donna Coker, Addressing the Real World of Racial Injustice in the Criminal Justice

System, 93 J. CRIM. L. & CRIMINOLOGY 827, 830 (2003) (suggesting that a majority of African
,bln,..,,f.a -o ----a*.L.,.LL- . L U sJ-n .,na ant., ratJcr-¥1dlI*lh anna drugI nnlaL~tn WILII L11111111a1 orgaui-
zations). See Clarence Lusane, In Perpetual Motion: The Continuing Significance of Race and
America's Drug Crisis, 1994 U. CHI. LEGAL F. 83, 83 (1994) (arguing that racism against African
Americans guides the war on drugs).

53 See Simon, supra note 45, at 1417 (arguing that minority communities continue to have
the highest rates of incarceration). Id. See also Roland Chilton, Viable Policy: The Impact of
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In the 1990s, nearly thirty percent of all young African American
males were under the supervision of the criminal justice system. 54

Notwithstanding the somewhat self-evident nature of offending, crime
and punishment cannot be properly analyzed apart from the larger
social, political, and economic contexts from which they emerge.55

Black crime and the position of blacks within the American criminal
justice system are related to past and present social opportunities and
can best be understood through consideration of blacks' overall social
status.

Despite the intraracial aspect of most crime, 56 blacks are consid-
ered America's premier internal criminal threat against whites in par-
ticular and social order in general. Given patterns of residential
segregation,57 one would think whites have little to fear from black
criminality. However, to the white population, minorities are gener-
ally associated with dangerous and threatening street crime,58 and
young black males, in particular, are deemed to be "dangerous, hostile
and out of control. 59

Whites' fear of blacks is also cultural, and connected to slavery
and white oppression.60 The slave codes, black codes, and Jim Crow
all happened because whites feared black insurrection or empower-

Federal Funding and the Need for Independent Research Agendas, 39 CRIMINOLOGY 1, 4 (2001)
(arguing "[t]he drug war and the excessive use of incarceration have taken their toll on Black
men and Black families").

54 See Bela August Walker, The Color of Crime: The Case Against Race Based Suspect
Descriptions, 103 COLUM. L. REV. 662, 662-63 (2003).

55 See, e.g., Mary Maxwell Thomas, The African American Male: Communication Gap Con-
verts Justice Into "Just Us" System, 13 HARV. BLACKLETTER L.J. 1 (1997).

56 See Bureau of Justice, U.S. Dep't of Justice, Statistics Homicide Trends in the U.S.:
Trends by Race, at http://www.ojp.usdoj.gov/bjs/homicide/race.htm (last revised Nov. 21, 2002)
(reporting that most murders are intraracial).

57 See Wilson, supra note 37, at 655 ("Unlike middle-class whites, [inner city minorities]
have been forced by financial exigencies to remain in the poorer parts of the cities and suffer the
strains of crime, poorer services and higher taxes.").

58 See, e.g., Allen E. Liska, Joseph J. Lawrence & Andrew Sanchirico, Fear of Crime as a
Social Fact, 60 SOCIAL FORCES 761-770 (1982) (concluding that "cultural dissimilarity between
whites and nonwhites makes interracial crime appear particularly uncertain, violent and danger-
ous to whites").

59 Theresa Glennon, Knocking Against the Rocks: Evaluating Institutional Practices and the
African American Boy, 5 J. HEALTH CARE L. & PoL'Y 10, 10 (2002).

60 See Robert Staples, White Racism, Black Crime, and American Justice: An Application of
the Colonial Model to Explain Crime and Race, 36 PHYLON 14 (1960).
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CIVIL RIGHTS LAW JOURNAL

ment.61 The early American criminal justice system responded in
kind. The first American police patrols were initiated to suppress any
suspicious slave conduct. 62 From a rational choice perspective, not-
withstanding the emotional element of fear, whites' apprehension of
slaves was well grounded. Slavery was brutal, oppressive, based on
caste, and all too often deadly. It was rational for whites to believe
that slaves might violently lash out at them in a quest for freedom.63

Just as in the days of slavery, modern day whites fear African
American empowerment and subsequent insurrection, and work dili-
gently to oppress any conduct they deem to be suspicious.6 As in the
days of the codes, whites' apprehension of blacks is perceptible and
based on the daily indignities that whites mete out to America's black
citizens.65  Accordingly, it could be expected that rational choice or
free-will postulated punishment is harsh, and falls disproportionately
on blacks. As Professor Simon astutely points out: "The dominant
theory of how to respond to crime has returned to nineteenth-century
notions of simple deterrence and elimination through exclusion or
execution.

66

Some have suggested that white fear is merely a result of the high
rate of black criminality.67 Others claim that it is rational rather than
racist to profile blacks because African Americans commit a dispro-
portionate amount of crime. 68 Such claims, however, fail to acknowl-
edge the racial aspects of crime in America. Most crimes are
intraracial; consequently, whites are more likely to be victimized by

61 See, e.g., A. Leon Higginbotham, Jr., & Anne Jacobs, The Law Only as Enemy: The
Legitimization of Racial Powerlessness Through the Colonial and Ante-Bellum Criminal Laws of
Virginia, 70 N.C. L. REV. 969 (1992).

62 Carol S. Steiker, Second Thoughts In First Principles, 107 HARV. L. REV. 820, 839 (1994).
63 Some slaves considered death to be better than life as a slave. See Goodwin, supra note

24, at 169 (arguing that "[a]s an alternative to lifelong subordination and enslavement, African
American women took their children's lives and sometimes their own").

64 Kathleen R. Sandy, The Discrimination Inherent in America's Drug War: Hidden Racism
Revealed by Examining the Hysteria Over Crack, 54 ALA. L. REV. 665, 690 (2003) (contending
that "[d]ue to White America's fear and desire for social control, those with power respond with
the full force of racist law, and Black America is once again subjugated").

65 See, e.g., Davis, supra note 11, at 1565.
66 See Simon, supra note 45, at 1418.
67 See, Ceg., DiNESH D'SGUZA, T.-.1 EN.D COF Rp.ISN.------- .------- Alfrd Rm-

stein, Racial Disproportionality of U.S. Prison Populations Revisited, 64 U. OF COLO. L. REV.
743, 759 (1993); James Q. Wilson, Crime, Race and Values, SociTY, Nov.-Dec. 1992, at 90 (sug-
gesting white racism is a result of the high rate of black criminality).

68 See, e.g., Sean P. Trende, Why Modest Proposals Offer the Best Solution for Combating
Racial Profiling, 50 DUKE L.J. 331, 358 (2000).

[Vol. 14:2
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other whites, not by blacks.69 Yet, for the most part, whites do not
fear other whites. This runs counter to two popular misconceptions:
(1) that blacks usually target whites; and (2) the white community suf-
fers disproportionately from black crime.

While it may be common for whites to fear blacks, it is not
rational for whites to do so. 70  Fear causes behavior and from a
rational choice perspective, behavior motivated by unreasonable fear
is-impossible to differentiate from prejudice or racism and only adds
to the transactional costs that black defendants must pay in the crimi-
nal justice system. 71

E. Rational Choice and Democracy
For Professor Butler, the issue of jury nullification is one of

morality. 72 He concludes that blacks have a moral right to betray the
democracy of the jury system for two reasons. First, African Ameri-
cans have been deceived by a flawed practice of American "democ-
racy."73 Second, to Professor Butler the idea of a "rule of law" is
more mythological than real.74 Despite objections to jury nullifica-
tion, Americans undeniably relish the power to nullify decisions.75

Beyond Professor Butler's moral rationale for jury nullification,76

a law and economics argument can be made to support black jury nul-

69 See Bureau of Justice Statistics, supra note 56.
70 Russell, supra note 12, at 127.
71 From a rational choice perspective, avoidance, exclusion, discrimination, and bias

towards blacks as an outcome of fear or racism are indistinguishable. Cf. Feld, supra note 43, at
1536-37.

72 Butler, supra note 1, at 706. Butler states "[t]here is no question that jury nullification is
subversive of the rule of law" but nonetheless argues "that a reasonable juror might ...be
morally justified in subverting democracy through nullification." Id.

73 Id. It should be noted that explication of these theories has consumed legal scholars for
years, and is well beyond the scope of this essay.

74 This is one of the maxims of Critical Race Theory. The rule of law-or the "supremacy
of law" as it is sometimes called-provides that decisions must be made by the application of
known principles of law. CRT scholars employ a social and political philosophy framework to
demur, and argue for a more contextualized treatment of legal doctrine while criticizing the
erroneous liberal legalisms of those calling for a more critical interpretation of the law. In this
way, CRT scholars express an interest in the structural determinism of legal discourse. See, e.g.,
Delgado, supra note 11, at 95 n.1.

75 William T. Pizzi, The Jury's Role in Administering Justice in the United States: Do Jury
Trials Encourage Harsh Punishments in the United States, 21 ST. Louis U. PUBL. REV. 51, 59
(2002).

76 For a more comprehensive discussion of Professor Butler's moral supposition of jury
nullification, see Paul Butler, The Evil of the American Criminal Justice System, 44 UCLA L.
REV. 143, 156 (1996).
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lification in cases with black defendants.7 7 The rational choice move-
ment embodies a diverse perspective; however there are at least four
common socio-legal constructs that all proponents of this movement
acknowledge. The first is a "behavioral doctrine," which asserts that
economic theory provides an accurate conjecture for predicting how
people will behave under rules of law.71 Second is a normative con-
tention that "law ought to be efficient."79 Third is a factual assertion
that "common law is in fact efficient."8 Fourth is a contention that
the "common law tends to select efficient rules."'"

From a Critical Race Theory perspective, the effectiveness of law
and economics lies in the fact that it is intrinsically a theory of behav-
ior.82 In other words, race can operate to inform a person's rational
choices.83 The African American experience is unique, beginning with
the slave trade.84 For all African Americans, the social reality of who
and what they are is intertwined within a socio-historical perspective
of American ideology and culture.' Blacks' mistrust of the criminal
justice system is historical and rooted in the enforcement of slave
codes.8 6 As such, rational choice in light of African Americans' partic-
ular place in America, both past and present, will involve value
judgments.87

III. THE CRIMINAL JUSTICE SYSTEM

The American criminal justice system is a multifarious assortment
of organizations and agencies, each with its own agenda and ideol-

77 Professor Butler offers a law and economics starting point, suggesting that the black
community benefits when some nonviolent lawbreakers are allowed to stay in their communities
rather than being incarcerated. See Butler, supra note 1, at 679.

78 Lewis Kornhauser, The Great Image of Authority, 36 STAN. L. REV. 349, 353 (1984).
79 Id. at 354.
80 Id. This factual assertion also refers to positive economics. See also Linz Audain, Critical

Cultural Law and Economics, The Culture of Deindividualization, the Paradox of Blackness, 70
IND. L. J. 709, 735-36 (1995) (suggesting that positive law and economics refers to descriptive
issues).

81 Id. at 355. See also Gary Minda, The Jurisprudential Movements of the 1980s, 50 OHIO
ST. L.J. 599, 608-09 (1989).

82 Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the
Rationality Assumption from Law and Economics, 88 CAL. L. REV. 1051, 1055 (2000).

83 Audain, supra note 80, at 709, 734.
84 Butler, supra note 76, at 156.
85 American ideology and culture include symbolism and racial stereotypes along with

American constructs of freedom, democracy, and self-sufficiency.
86 RUSSELL, supra note 14, at 35.
87 Audain, supra note 80, at 709, 736.
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ogy.88 The "system" does not function separately from American soci-
ety and is in fact embedded with American social norms, including
racism. 89 For example, federal sentencing guidelines penalize those
who sell or use crack cocaine much more severely than those who sell
or use powder cocaine, even though crack cocaine and powder
cocaine are chemically almost identical. 9° African Americans are
more likely to use crack cocaine while whites tend to use cocaine in its
powder form, resulting in criminal sentencing disparities. 91 This bla-
tant discrimination has been ignored by the white public.92

Although the reasons for discrimination in the criminal justice
system are complex,93 it is foreseeable that the war on drugs would
disproportionately affect African Americans.94 Authorities focus law-
enforcement resources on African American communities in low-
income areas even though they know that the typical drug offender is

88 The United States has a dual criminal justice system, one state and the other federal.
Both consist of three parts: police agencies, courts, and correctional organizations.

89 This is because of the prevalence of White supremacy. Like most of the institutions in
America, Whites control every aspect of the criminal justice system. Moreover, many of the
Whites that are involved in leadership positions in the criminal justice system are conservative
and readily reject accusations of racism in the criminal justice system. See Alfred Blumstein,
Racial Disproportionality of U.S. Prison Populations Revisited, 64 U. CoLo. L. REV. 743, 759
(1993) (suggesting that the criminal justice system is not racist). But see CORNEL WEST, RACE
MATTERS (1993) (suggesting racism is symptomatic of American culture).

90 U.S. Sentencing Commission, Cocaine and Federal Sentencing Policy 156, 161 (1995).
For a comprehensive discussion of federal cocaine law, see William Spade, Jr., Beyond the 100:1
Ratio: Towards a Rational Cocaine Sentencing Policy, 38 ARIz. L. REV. 1233 (1996).

91 This divergence can be explained in terms of cost. Crack cocaine is considerably less
expensive than powder cocaine. African Americans on average are poorer than whites and it is
reasonable to expect African Americans to opt for the less expensive drug. See also Dorothy K.
Hatsukami & Marian W. Fischman, Crack Cocaine and Cocaine Hydrochloride: Are the Differ-
ences Myth or Reality, 276 J. AM. MED. Ass'N 1580 (1996).

92 See Sandy, supra note 64, at 686 (arguing that "racism about crack should not be
ignored").

93 Angela J. Davis, Prosecution and Race: The Power and Privilege of Discretion, 67 FORD-
HAM L. REV. 13, 17 n.ll (1998). But see Randall Kennedy, The State, Criminal Law, and Race
Discrimination: A Comment, 107 HARV. L. REV. 1255, 1255 (1994) (suggesting that Blacks are
wrong to believe that the criminal justice system discriminates against Blacks).

94 Michael Tonry, MALIGN NEGLECT - RACE, CRIME, AND PUNISHMENT IN AMERICA, 123
(Oxford University Press 1995) (suggesting that criminal justice policy makers knew that young
African Americans would suffer because of the new drug policies).



CIVIL RIGHTS LAW JOURNAL

a white male in his twenties who lives in the suburbs.95 As a result,
those sentenced to prison are disproportionately African American. 96

From a rational choice perspective, the fact that African Ameri-
cans are arrested more often than whites does not mean that African
Americans are more prone to criminality than whites. Differential
treatment in police discretion indicates that police often target
blacks.97 This disparity is revealed in the difference between crime
rates and rates of incarceration. The African American rate of incar-
ceration is greater than. their offense rates would justify. For example,
African Americans constitute only 13 percent of monthly drug users,
yet they represent 35 percent of those arrested for drug possession, 55
percent of those convicted of drug possession, and 74 percent of those
sentenced to prison for these charges.98

A. The Police

Modern police departments are complex organizations. As with
any dynamic organization, police departments attempt to maximize
utility.99 This means arrest rates are both a reflection of criminal
activity100 and an organizational outcome. 0 1 In the African American
community, police arrest rates are affected by the police department's
accessibility to resources,0 2 public support,0 3 and political author-

95 See, e.g., Brent Staples, Why Some Get Busted - and Some Go Free, N.Y. TIMES, May
10, 1999, at A22.

96 See, e.g., T.G. Chiricos & W. D. Bales, Unemployment and Punishment: An Empirical
Assessment, 29 Criminology 701 (1991). Unemployment rates for African Americans are usually
more than double that of whites, suggesting that those who have discretion in the criminal justice
system consciously choose to send African Americans to prison rather than trying alternatives to
incarceration.

97 See, e.g., Adina Schwartz, Just Take Away Their Guns: The Hidden Racism of 'Terry v.
Ohio', 23 Fordham Urb. L.J. 317 (1996); Erika Johnson, A Menace to Society: The Use of Crimi-
nal Profiles and Its Effects on Black Males 38 How. L.J. 629 (1995); Emily J. Sack, Police
Approaches and Inquiries on the Streets of New York: The Aftermath of 'People v. De Bour', 66
N.Y.U. L. REV. 512 (1991).

98 Fox Butterfield, More Blacks in Their 20's Have Trouble with the Law, N.Y. TIMES, Oct.
5, 1995, at A18.

99 "Maximizing utility" refers to the efficient use of criminal justice resources to produce
the most efficient service to society. In this way, the criminal justice system is actually creating

.....forso et

100 See, e.g., Joseph Goldstein, Police Decision Not to Invoke the Criminal Process: Low
Visibility Decisions in the Administration of Justice, 69 YALE L. J. 543 (1960).

101 See, e.g., John P. Crank & Robert Langworthy An Institutional Perspective of Policing,
83 J. CRIM. L. & CRIMINOLOGY 338 (1992).

102 Resources include human capital and financial sources.

[Vol. 14:2



2004] THE LAW AND ECONOMICS OF JURY NULLIFICATION

ity. 1°4 Notwithstanding, police officers have substantial discretion to
enforce laws within their jurisdiction.1 °5 As such, arrest rates often
reflect rational decisions on the part of police officers more than
actual criminal behavior on the part of the suspect or defendant.0 6

Police discretion raises difficulties given the fact police officers
often harbor prejudices against African Americans.t0 7 For example,
race is the significant variable in pretextual traffic stops. 10 8 Animosity
between African Americans and the police has existed at least since
the Civil Rights era.10 9 The socio-historical foundation of policing per
se gives credence to the notion that African Americans should engage
in jury nullification in order to free non-violent black defendants who
are on trial.

For example, in 1964 New York City experienced a major race
riot caused by a white off-duty police officer fatally shooting an Afri-

103 There is little doubt that most African Americans support the concept of policing (i.e.,
public safety, law enforcement). However, it is equally clear that many law-abiding African
Americans are fearful of the police. In general the American public (i.e., whites) support the
aggressive policing tactics used against African Americans. See, e.g., Anthony Cook, Cultural
Racism and the Limits of Rationality in the Saga of Rodney King, 70 DENV. U. L. REV. 297
(1993) (pointing out the racist beliefs of the jurors led to the acquittal of the police officers who
beat Rodney King); Kimberle Crenshaw & Gary Peller, Reel Time/Real Justice 70 DENV. U. L.
REV. 283 (1993) (discussing the police defendants' strategy in the Rodney King case was to
depict King as a "threat" rather than a victim).

104 Gary Peller, Criminal Law, Race, and the Ideology of Bias: Transcending the Critical
Tools of the Sixties, 67 TUL. L. REV. 2231 (1993).

105 The standard for arrest is probable cause. However, police officers have discretion as to
whether they arrest the suspect or merely give the suspect a warning, or in fact, ignore the
suspect's behavior altogether.

106 There is evidence that police discretion can lead to racist or discriminatory behavior by
police officers. See, e.g., Davis, supra note 93, at 27. See also Dorothy E. Roberts, Race, Vague-
ness, and the Social Meaning of Order-Maintenance Policing, 89 J. CRIM. L & CRIMINOLOGY 775,
809 (1999) (arguing that police officers often discriminate against blacks when enforcing drug
laws ).

107 See, e.g., Johnson, supra note 97, at 629.
108 Angela J. Davis, Race, Cops, and Traffic Stops, 51 U. MIAMI L. REV. 425, 431-32 (1997).
109 Samuel Walker, The New Paradigm of Police Accountability: The U.S. Justice Depart-

ment "Pattern or Practice" Suits in Context, 22 ST. Louis U. PUB. L. REV. 3, 13 (2003) (sug-
gesting that "[v]irtually all of the urban riots of the 1964-1968 period were sparked by an
incident involving the police"). In contemporary America, fear and disaffection often under-
mine the relationship between Blacks and the police. See, e.g., Jeffrey Faga & Garth Davies,
Street Stops and Broken Windows: Terry, Race and Disorder in New York City, 28 FORDHAM
URB. L.J. 457, 499 (2000). For example, it is not uncommon for African-American parents to
teach their sons how to "act" when they encounter the police. See David A. Harris, The Stories,
the Statistics, and the Law: Why "Driving While Black" Matters, 84 MINN L. REV. 265, 274
(1999).
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can American teenager."' In 1965, African American residents of
Watts rioted following a routine traffic stop by white police officers."'
When police raided an after-hours bar in Detroit, the African Ameri-
can residents rioted.11 2 One of President Lyndon Johnson's responses
to the national race crisis was to appoint the Kerner Commission,
under which Civil Rights groups demanded police departments to hire
more African American police officers. 13 White officers in turn
responded by engaging in a police union movement, which they hoped
would protect their "police officer rights.""' 4 As a result, police
became more resistent to change as well as steadfast against accusa-
tions of racism, discrimination, and brutality.

Most defendants enter the criminal justice system upon being
arrested by police." 5 Subsequently, in the rational choice model,
police perform four functions that are germane to utility.1 16 First, the
police certify that there was probable cause that a crime was commit-
ted and that the defendant committed the crime.11 7 Second, police
develop information about the crime committed." 8 Third, by their
very action the police attest that there was no racial bias in the

110 Feld, supra note 49, at 1498.
111 Id.; see Vincent Jeffries et al., The Public Perception of the Watts Riot as Social Protest,

36 Am. Soc. REv. 443, 451 (1971) (analyzing whether the Watts Riot could be characterized as a
call for help from the black community); David 0. Sears, Black Attitudes Toward the Political
System in the Aftermath of the Watts Insurrection, 13 MIDWEST J. POL. Sci. 515, 521 (1969) (find-
ing that the riot was partly caused by the black community's lack of trust in governmental
officials).

112 See, e.g., SIDNEY FINE, VIOLENCE IN THE MODEL CITY: THE CAVANAGH ADMINISTRA-
TION, RACE RELATIONS, AND THE DETROIT RACE RIOT OF 1967 (1989).

113 Walker, supra note 109, at 13 (suggesting that during the Civil Rights Movement "one
of the principal demands of civil rights leaders [was] the hiring of more African-American
officers").

114 Benjamin B. Tucker, How Do We Reduce Crime and Preserve Human Decency? The
Role of Leadership in Policing For a Democratic Society, 28 FORDHAM URB. L. J. 609, 610
(2000). The problem, some have argued, is that the culture within police departments (and pre-
sumably among organized police unions), encourages concealment of misconduct and undesir-
able practices. See, e.g., Alison L. Patton, Note, The Endless Cycle of Abuse: Why 42 U.S.C.
§ 1983 Is Ineffective in Deterring Police Brutality, 44 HASTINGS L.J. 753, 774 (1993).

115 For the purpose of this article police officer is synonymous with "peace officer" and
refers to any officer of a state, local, or federal agency who is authorized to enforce laws and
ordinances for preserving the peace and safety, and good order of the community.

H6 Here, utility refers to the efficiency in which tasks are performed and the maximization
of assets.

117 F. Andrew Hessick, III & Reshma Saujani, Plea Bargaining and Convicting the Inno-
cent: The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BYU J. PuB. L. 189, 200
(2002).

118 Id. at 200.
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enforcement of the law." 9 Fourth, police certify that there was no
racial bias in making the arrest.120

B. Prosecution and Pre-Trial Bargaining

The prosecutor is the government's advocate and represents the
sovereign's administration of justice. 121 Prosecutors are probably the
most important decision-makers in the criminal justice system because
they determine whether to dismiss the case, press criminal charges
against the defendant, or put the case on hold.122 Courts have consist-
ently upheld the broad discretionary powers of prosecutors,123 despite
the fact that all too often prosecutorial decisions have resulted in dis-
criminatory effects for African Americans.1 24

Prosecutors need discretion in order to check police abuse 125 and
to administer justice efficiently. A prosecutor's discretion comes from
two distinct doctrines.126 First is the principle of separation of pow-
ers127 and second is the appellate presupposition that decisions to
prosecute are usually unsuitable for judicial review. 28 If a prosecutor

119 This is one of the most important parts of the rational choice model. Police officers
have discretion; consequently, the choice that an officer makes to enforce a particular law must
always be scrutinized. This is also true when a police officer makes an arrest pursuant to a
warrant. Arrest warrants and search warrants both require probable cause set forth in a sworn
affidavit signed under oath by a police officer.

120 Hessick & Saujani, supra note 117, at 200.
121 Administration refers to a fair and balanced process. See also Davis, supra note 93, at

52.
122 Like their police counterparts, prosecutors can elect to place the case on hold and pros-

ecute the charges at a later date. Police officers can place a case on hold by simply not making
an arrest. Probable cause does not require an immediate arrest.

123 Teah R. Lupton, Thirty-First Annual Review of Criminal Procedure: HI. Preliminary Pro-
ceedings: Prosecutorial Discretion, 90 GEO. L. J. 1279, 1279 (2002).

124 Davis, supra note 93, at 20.
125 Id.
126 Lupton, supra note 123, at 1279.
127 See United States v. Armstrong, 517 U.S. 456, 464 (1996) (prosecutorial discretion is

inherent in the separation of powers), United States v. Doe, 125 F.3d 1249, 1255 (9th Cir. 1997)
("the government enjoys broad prosecutorial discretion '[b]ecause the separation of powers
mandates judicial respect for the prosecutor's independence"' (quoting United States v. Car-
rasco, 786 F. 2d 1452, 1455 (9th Cir. 1986)).

128 See, e.g., United States v. F.S.J., 265 F. 3d 764, 768-69 (9th Cir. 2001) (prosecutor's
discretion to file charges is not subject to judicial review); United States v. Bonnet-Grullon, 212
F.3d 692, 701 (2d Cir. 2000) (prosecutor's decision to prosecute is not suited for judicial review);
Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 489-90 (1999) (court is not
equipped to judge the authenticity of prosecutorial discretion to deport); United States v.
Abuhouran, 161 F. 3d 206, 216-17 (3rd Cir. 1998) (court will not go into prosecutor's files to
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chooses to negate prosecution, there is usually no other actor in the
criminal justice system that can overrule his or her decision.

When the prosecutor decides to go forward with the case, he or
she can investigate further to determine the appropriate charge.129

The prosecutor also has authority to negotiate a plea with the defen-
dant, 130 or grant immunity."3 If. a decision to plea bargain is made,
terms of the deal must be specified and the prosecutor can modify the
charge, drop one or more of the counts, or recommend a mitigated
sentence to the judge. 3 2 If the prosecutor chooses not to bargain,
then the case must be prepared for trial and argued in court.

Prosecutors are the most powerful actors in the criminal justice
system, 133 however, their discretion is restrained by law.134 The court
has a duty to protect individuals from prosecutorial decisions that
involve selective prosecution135 or vindictive prosecution.136 Notwith
standing this duty, most defendants find that the standard of review
for equal protection or due process claims is high.137 For example, in
Wayte v. United States138 the Supreme Court ruled the defendant must
show that the prosecution deliberately engaged in disparate treat-

determine rationale for sentencing); United States v. Doe, 125 F. 3d 1249, 1254 (9th Cir. 1997)
(decision of prosecutor to press criminal contempt charges are not suited for judicial review).

129 United States v. Martinez, 785 F.2d 663, 670 (9th Cir. 1986) (prosecutors have "great
leeway" in the amount of time they may take to investigate).

130 United States v. Hall, 212 F.3d 1016, 1022 (7th Cir. 2000) (prosecutors may offer
defendants a plea bargain but are under no obligation to do so).

131 Immunity may also be contingent on the plea agreement. See, e.g., United States v.
Gonzalez-Vazquez 219 F.3d 37, 43 (1st Cir. 2000).

132 United States v. Various Articles of Merch., 230 F.3d 649, 654 (3d Cir. 2000) (prosecu-
tors select the laws to enforce); United States v. Wilson, 262 F.3d 305, 315 (4th Cir. 2001) (prose-
cutor has presumption of lawfulness when pressing charges); United States v. Lawrence, 179
F.3d 343, 347 (5th Cir. 1999) (prosecutor has discretion regarding charge to enforce); United
States v. Beasley, 102 F.3d 1440, 1453 (8th Cir. 1996) ("charging decisions rest within the discre-
tion of the prosecutor").

133 Bennett L. Gershman, The New Prosecutors, 53 U. Prrr. L. REV. 393, 448 (1992);
Charles P. Bubany & Frank F. Skillern, Taming the Dragon: An Administrative Law for
Prosecutorial Decision Making, 13 AM. CREM. L. REV. 473, 477 (1976).

134 Lupton, supra note 123, at 1283-84.
135 Complaints about prosecutorial decisions involving selective prosecution usually

revolve around equal protection issues.

revolve around due process issues.
137 The courts will usually apply a "clear evidence" standard of review. Reno v. Am.-Arab

Anti-Discrimination Comm., 525 U.S. 471, 488-89 (1999) (holding illegal aliens have no constitu-
tional right to claim selective prosecution).

138 470 U.S. 598 (1985).
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ment. 9 Although African Americans have consistently pointed out
that they are treated more harshly than others who are similarly situ-
ated, the court presumes that prosecutors act in good faith. 4 ° Critical
Race theorists assert that courts consistently ignore or downplay bla-
tant discriminatory acts against blacks. 4 t Prosecutors repeatedly use
racial imagery during trials142 and often use racial slurs in closing
arguments.'43

From a rational choice perspective, racial disparities in
prosecutorial decisions are due to a number of foreseeable factors,
including (1) reluctance of prosecutors to bargain with minority
defendants; (2) perception by prosecutors that a given offense and
defendant fit certain stereotypical images, particularly concerning
dangerousness;'" (3) racial or ethnic composition of the courtroom
actors;145 and (4) racial or ethnic composition of the jurisdiction.14 6

139 Id. at 608-09.
140 Lupton, supra note 123, at 1287.
141 Alberto B. Lopez, Racial Profiling and Whren: Searching for Objective Evidence of the

Fourth Amendment on the Nation's Roads, 90 Ky. L.J. 75, 87-90 (2001) (arguing that the courts
continue to downplay the role of racial discrimination in policing); Anthony C. Thompson, Stop-
ping the Usual Suspects: Race and the Fourth Amendment, 74 N.Y.U. L. REv. 956, 963-65 (1999)
(criticizing the Supreme Court in Terry v. Ohio for failing to recognize the case's racial dimen-
sion); Sheri L. Johnson, Crime, Race, and Reproduction, 67 TUL. L. REv. 1945, 1949 (1993)
(arguing that "images of black people as criminal are legitimated and enforced by the criminal
law"); Dorothy E. Roberts, Rust v. Sullivan and the Control of Knowledge, 61 GEO. WASH. L.
REV. 587, 598 (1993) ("Prevailing legal doctrine tends to conceal the racial implications and
origins of social practices that do not overtly discriminate on the basis of race."). See also
Adrien Katherine Wing, Civil Rights in the Post 911 World: Critical Race Praxis, Coalition Build-
ing, and the War on Terrorism, 63 LA. L. REV. 717, 718 (2003) (calling for more attention to
discrimination against others, such as Arabs in the criminal justice system).

142 Sheri Lynn Johnson, Racial Imagery in Criminal Trials, 67 TUL. L. REv. 1739 (1993).
See also Anthony V. Alfieri, Defending Racial Violence, 95 COLUM. L. REV. 1301 (1995).

143 Sheri Lynn Johnson, Racial Derogation in Prosecutor's Closing Arguments, in PEarr
APARTHEID IN THE U.S. CRIMINAL JUSTICE SYSTEM, 79,79-97 (Dragan Milovanovic & Katheryn
K. Russell eds., 2001).

144 See, e.g., Johnson, supra note 142, at 1752-53.
145 Thomas, supra note 55, at 3. Most court employees are white. The criminal justice

system has been notorious for failing to diversify its workforce.
146 Defense attorneys have the incentive to seek a change of venue when their white clients

are perceived to be unsympathetic to the black community. See, e.g., Darryl K. Brown, The Role
of Race in Jury Impartiality and Venue Transfers, 53 MD. L. REV. 107, 152 (1994) (arguing that
moving the Rodney King beating case from "multi-ethnic Los Angeles to predominantly white
Ventura ... effected a dramatic change in the general bias resulting from the social character of
the community by which the defendants would be judged"); Regina A. Coleman, Note, Why
Seeing Isn't Always Believing: A Look at Videotape Evidence and Change of Venue in the Wake
of Rodney King, 21 W. ST. U.L. REV. 321, 334-38 (1993) (discussing the effect that race has on
juror perception); Marvin Zalman & Maurisa Gates, Rethinking Venue in Light of the "Rodney
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In order for courts to function properly, citizens must be able to
assume the courts have, as an underlying principle, the pursuit of jus-
tice.147 If not, the courts will lose credibility with the public.14 A
defendant must show disparate treatment by evidence that is both
clear and convincing. 149 The problem is most whites believe there is
little discrimination in the criminal justice system, and thus, that
blacks' claims of discrimination are unwarranted.

C. The Ineffectiveness of Plea Bargaining
Most criminal cases are plea bargained. 5 ' Guilty pleas obtained

through bargaining account for most of the convictions in U.S. courts.
Determinate sentencing151 has enhanced the role of prosecutors.152 As
such, plea bargaining will remain an indispensable means of clearing
crowded court calendars, especially in urban areas with a high concen-
tration of African American defendants.

Both defendant and prosecutor must agree in order for plea bar-
gaining to take effect. However, the parties do not have equal bar-
gaining power. The prosecutor has more bargaining power than the
defendant. This power is increased if the defendant is an African
American. Most black suspects are aware that members of the public

King" Case: An Interest Analysis, 41 CLEV. ST. L. REV. 215, 247 (1993) (arguing that "race con-
sciousness pervades not only the black community but all American communities," and thus
plays a large role in juror and venue selection).

147 Or, at the very least, fair outcomes.
148 Because of the separation of powers, the enforcement of law belongs to the executive

branch. The court cannot enforce its own orders, but depends on the executive branch for the
implementation of legal doctrine.

149 A defendant's rebuttal of the court's presumption that the prosecutor did not prosecute
in a vindictive manner is a two-prong task. First, the defendant must show selective prosecution.
Second, the defendant must show the prosecutor's improper motive. See, e.g., United States v.
Peterson, 233 F.3d 101, 105 (1st Cir. 2000).

150 E.g, Edward L. Rubin, Trial by Battle. Trial by Argument, 56 ARK. L. REV. 261, 291
(2003); Joseph A. Colquitt, Ad Hoc Plea Bargaining, 75 TUL. L. REV. 695, 696-97 (2001).

151 "Determinate sentence" refers to a sentence imposed by a judge, jury, or tribunal that
fixes the term of imprisonment or punishment at a specific period of time.

152 Terance D. Miethe, Prosecutorial Charging and Plea Bargaining Practices Under Deter-
minate Sentencing: An Investigation of the Hydraulic Displacement of Discretion. 78 J. CRIM. L.
& CRIMINOLOGY 155, 156 (1987) (examining the effect of determinate sentencing statutes that

Stdiscretion of jud- s and parole boards, while enhancing the discretion of the prosecu-
tor). Determinate sentencing laws may have an impact on racial inequality in the criminal jus-
tice system because of blacks' lower socioeconomic status. A common belief among scholars
and policy makers has been that flexible sentencing guidelines of the past fostered racial discrim-
ination by permitting judges so inclined to make decisions based on their individual biases
toward various racial groups.
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fear them, do not trust them, and are likely to disregard their claims of
innocence. I53 For example, if a black male is accused of raping a white
female, the agents in the criminal justice system will most likely dis-
credit the claims of the black defendant and buttress the accusations
of the white female.I54 This is also true in non-violent property crimes
or drug sales and possession offenses.

From a rational choice perspective, plea bargaining is a bargain-
for-exchange in which the prosecutor, defense attorney, defendant,
and judge participate. All of the players have specific goals and will
try to maximize their utility by using the plea bargaining process to
their own advantage. Plea bargaining should be cost-effective for all
involved. However, prosecutors often make the process less efficient
for the African American community by increasing transaction costs
for black defendants who anticipate plea bargaining. 15 5 African-Amer-
icans also incur relatively more costs than whites involved in similar
plea bargaining because prosecutors know African-Americans do not
have the financial resources necessary to delay the proceedings to the
point at which the trial would be unduly costly to the government. 156

Negative stereotypes add to transaction costs because efficiency is
lost due to improper use of information. For example, prosecutors
often use racial imagery to describe the dangerousness and deviance

153 This fear is analogous to dislike and manifests itself as white avoidance of blacks. JOE R.
FEAGIN ET AL., WHITE RACISM 2-3 (2d ed. 2001) (suggesting that white racism is structural,
institutional and individual); JOE R. FEAGIN, RACIST AMERICA (2001) (arguing that white racism
is a part of everyday life in the United States).

154 For example, even when DNA evidence has cleared black juveniles of rape, agents in
the criminal justice system have refused to absolve the youths of criminal culpability. See, e.g.,
E.R. Shipp, Jogger Case: Cop Version Rings True, N.Y. DAILY NEWS, Feb. 4, 2003, at 27; Robert
D. McFadden, Jogger Case Closed, But Open, N.Y. TIMES, Feb. 2, 2003, § 4, at 2. In these situa-
tions the problem is not lack of evidence or credibility; the problem is negative stereotypes. The
police and other actors in the criminal justice system base their actions on a distorted view of
blacks, which in part operates as an oversimplification that is applied to all blacks in general.

155 Under the model presented in this article, plea bargaining functions as a transaction
cost. See Kay Levine & Virginia Mellema, How Law Matters in the Lives of Women in the Street-
Level Drug Economy, 26 LAW & SOC. INQUIRY 169, 183 (2001) (contending that plea bargaining
"is regarded as part of the cost of doing business"). The more charges or the more serious the
charge the defendant faces, the more transaction costs a defendant incurs in engaging in plea
bargaining.

156 Most black defendants are low-income or working poor and qualify for public defend-
ers. Abbe Smith, The Difference in Criminal Defense and the Difference It Makes, 11 WASH. U.
J.L. & POL'Y 83, 110 n.143 (2003) (court-appointed counsel represent 79% of blacks in the state
criminal justice system and 64% of blacks in the federal criminal justice system). These defend-
ants do not have the capital to request delays, employ experts for trial, etc.
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of black defendants.157 Moreover, negative stereotypes are often man-
ifest as bias or discrimination.1 58 What makes contemporary racism
difficult to detect is that it is usually covert, it often transpires by code,
and when it is detected, those accused of racism often plead ignorance
or merely acknowledge a slip in judgment.15 9 In short, racism is con-
sidered a thing of the past, and those who work in the criminal justice
system desire to maintain an image of non-racist behavior at all
costs.

1 60

Prosecutors take into consideration the defendant's particular
characteristics when deciding to plea bargain.161 The prosecutor
makes a rational choice on whether to bargain based on information
that is known, including the seriousness of the crime, the character of
the victim, and the reliability of the evidence. 62 Because the prosecu-
tor has many reasons to engage in a bargaining relationship with the
defendant,163 plea bargaining actually increases the prosecutor's effi-
ciency. Moreover, the prosecutor benefits because the end result is
that he or she gains a conviction. 64 The defendant benefits because
he or she receives a reduced sentence. 65

The prosecutor must evaluate the transaction cost of punishment,
and should take into account the wishes of the victim. 166 Whereas
some may argue that only guilty defendants engage in plea bargain-
ing,167 many African-American defendants know that the public often

157 See, e.g., Johnson, supra note 142, at 1751.
158 Discrimination fundamentally occurs when someone acts out his or her prejudices or

biases.
159 See, e.g., Charles R. Lawrence III, The Id, the Ego, and Equal Protection Reckoning

with Unconscious Racism, 39 STAN. L. REV. 317, 339-44 (1987) ( identifying "considerable com-
monsense evidence from our everyday experience to confirm that we all harbor prejudiced atti-
tudes that are kept from our consciousness").

160 Activities designed to give the impression that racism or discrimination does not exist in
the criminal justice system impede information and are inefficient and therefore costly.

161 Hessick & Saujani, supra note 117, at 195.
162 Id. at 193.
163 Id. at 191.
164 There is little waste in this relationship because charges are not prosecuted against inno-

cent defendants.
165 When a defendant accepts a plea bargain, in most cases the defendant receives a lighter

sentence than if he or she were to stand trial and be convicted. Id. at 192.
166 T ....... o,...... Ir dru sa1e the gnvernment may he hard-pressed to deter-

mine exactly who the victim is.
167 See Jean Coleman Blackerby, Life After Death Row: Preventing Wrongful Capital Con-

victions and Restoring Innocence After Exoneration, 56 VAND. L. REV. 1179, 1186 n.26 (2003).
But see Diana Borteck, Pleas for DNA Testing: Why Lawmakers Should Amend State Post-Con-
viction DNA Testing Statutes to Apply to Prisoners Who Plead Guilty, 25 CARDOZO L. REV.
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considers them guilty even though they may not have committed a
crime. 68 Consequently, many choose to plea to a lesser offense rather
than face a jury that is often overwhelmingly white and hostile.

In North Carolina v. Alford,16 9 the Supreme Court commented on
this rational choice dilemma and the benefits to an innocent person,
should he or she plead guilty.17° The Court ruled that as a matter of
law, judges must scrutinize the evidence to ascertain if there is a
strong factual basis to support the defendant's guilty plea. 71 The prob-
lem with the Court's decision is that whites often assume that black
defendants are guilty regardless of the facts. 17 2

Prosecutors should strive to evaluate evidence efficiently because
criminal activity increases at a faster rate than do the resources of the
criminal justice system.173 However, due to the insidious nature of
discrimination and whites' refusal to acknowledge contemporary
racial quandaries, prosecutorial discretion should be considered
biased or discriminatory and subsequently inefficient if any of the fol-
lowing three conditions are met: (1) prosecutorial dismissals are more

1429, 1440 (2004). This is in spite of the fact that "[diepending on the jurisdiction, between 85%
and 95% of all criminal cases are resolved by plea bargains." Katherine J. Standburg, Deterrence
and the Conviction of Innocents, 35 CONN. L. REV. 1321, 1331 (2003).

Those who might argue that only guilty African-Americans would accept a plea bargain are
often naive or in denial about the relationship between the criminal justice system and the black
community. In fact, in many instances it is efficient for an African-American to plead guilty to
lesser charges rather than face more serious charges. When making such a choice African-
Americans are acting on perfect information.

Nonetheless, whites are twice as likely as blacks to receive a plea bargain from the govern-
ment. See Jessie Larson, Unequal Justice: The Supreme Court's Failure to Curtail Selective Prose-
cution for the Death Penalty, 93 J. CRIM. L. & CRIMINOLOGY 1009, 1017 (2003).

168 This is often because of the negative black stereotypes. See, e.g., Cynthia Kwei Yung
Lee, Race and Self-Defense: Toward a Normative Conception of Reasonableness, 81 MINN. L.
REV. 367, 402-06 (1996).

169 400 U.S. 25 (1970).
170 As the Court stated:

Here the State had a strong case of first-degree murder against Alford. Whether he real-
ized or disbelieved his guilt, he insisted on his plea because in his view he had absolutely
nothing to gain by a trial and much to gain by pleading. Because of the overwhelming
evidence against him, a trial was precisely what neither Alford nor his attorney desired.
Confronted with the choice between a trial for first-degree murder on the one hand, and a
plea of guilty to second-degree murder on the other, Alford quite reasonably chose the
latter and thereby limited the maximum penalty to a 30 year term.

Id. at 37.
171 Id. at 37-38.
172 Lee, supra note 168, at 404-09 (suggesting negative black stereotypes can result in

blacks being prosecuted in the criminal justice system).
173 Hessick & Saujani, supra note 117, at 199.
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likely for one racial or ethnic group than another; (2) rates of plea
bargaining differ from whites and members of disparate racial or eth-
nic groups; and (3) members of one racial group consistently receive
better plea deals than members of other groups.

D. Sentencing

The sentence the judge hands down to the defendant represents
"just punishment" or society's "retribution" to the defendant for his
or her "crime. "174 Crime, of course, also represents the defendant's
cost to society.1 75 Hence, sentencing is the keystone of the criminal
justice system. In a rational choice paradigm, "just punishment" rep-
resents society's transfer of cost to the defendant for his or her
"crime," regardless of the fact that the socioeconomic status176 of the
defendant may affect access to competent counsel, the posting of bail,
or knowledge of the system and how to make it work to one's benefit.

As noted earlier, blacks are at a distinct disadvantage because of
the structure of sentencing. When this disadvantage becomes appar-
ent to the defendant, the criminal justice system becomes inefficient
because the defendant no longer can bargain in good faith, but rather
must bargain out of necessity. This type of "compelled bargaining" is
not beneficial for any party because the side that is forced to bargain
will look to breach the deal at the earliest opportunity. 177

174 For the purpose of this article "just punishment" and "retribution" also include costs for
rehabilitation.

175 See, e.g., Jerome G. Miller, From Social Safety Net to Dragnet: African American Males
in the Criminal Justice System, 51 WASH. & LEE L. REV. 479 (1994).

176 This article assumes low socioeconomic status to be associated with high rates of unem-
ployment, sporadic work histories, unstable family units, and other forms of perceived risk of
continued engagement in criminal activity. Such characteristics are used to estimate a convicted
person's potential for rehabilitation or recidivism, hence they may affect decisions concerning
probation and parole. The fact that a person is from a low socioeconomic status may also be
used informally during sentencing despite restrictions on such use. Whether these legally rele-
vant, though race-related, factors help to explain black-white sentencing differentials in the era
following the Civil Rights movement is beyond the scope of this article.

177 In rational choice models, breaching of contracts which are no longer efficient for both
parties is at least foreseeable if not expected. See Richard Craswell, Contract Remedies, Renego-
tiation, and the Theory of Efficient Breach, 61 S. CAL. L. REV. 629, 632 (1988) (analyzing parties'
incentives to perform or breach).
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E. The Jury

Despite the prevalence of plea bargaining, the American court
system is tied to the concept of trial by jury.'78 Jurors take their role in
the criminal justice system seriously. For the most part, jurors are
usually conscientious, and more often than not correctly apply the
rules that judges provide. I79 Studies indicate jurors often cognitively
reconstruct the facts in an effort to make sense of the evidence. 180

Jurors' cognitions are reflected in their interpretation of human
behavior'8 t and often influenced by negative stereotypes. 182

Juries bring norms and values into their deliberations. 83 In
deciding whether to acquit or convict, jurors take into account "extra-
legal" factors such as the defendant's race, gender, age, and socioeco-
nomic class. 84 Jurors have constitutional independence from the
state, which allows them to nullify particular legal directions that the
judge hands down.85 As such, jurors do not always apply the judge's
instructions literally. 186 This is especially true if they have precon-
ceived attitudes about the crime. 87

For those who believe jurors have too much authority, there are
safeguards. For example, those who cannot make an unbiased deci-
sion regarding the evidence are excluded from serving on the jury. 188

People who work in certain occupations are typically excluded from
jury duty. 89 Convicted felons are usually barred from juries. 190

178 Pizzi, supra note 75, at 51.
179 Kimberly A. Mottley et al., The Jury's Role in Administering Justice in the United States:

An Overview of The American Criminal Jury, 21 ST. Louis U. PuB. L. REV. 99, 116 (2002)
(finding that empirical studies of extra-legal influences, such as race, gender, age, etc., on jury
decisionmaking are "ineffective predictors of juror behavior").

180 Id.
181 Id.
182 John M. Conley et al., The Racial Ecology of the Courtroom: An Experimental Study of

Juror Response to the Race of Criminal Defendants, 2000 Wisc. L. REV. 1185, 1192.
183 John D. Jackson, Making Juries Accountable, 50 AM. J. COMp. L. 477, 479 (2002).
184 Mottley et al., supra note 179, at 116. For a summary of research literature affecting

jury decision making see Christy A. Visher, Juror Decision Making: The Importance of Evidence,
11 LAw & HUM. BEHAV. 1 (1987).

185 Jackson, supra note 183, at 479.
186 Mottley et al., supra note 179, at 118.
187 See, e.g., Laurence J. Severance & Elizabeth F. Loftus, Improving the Ability of Jurors

to Comprehend and Apply Criminal Jury Instructions, 17 LAw & Soc'y REV. 153, 155-61 (1982);
Vicki L. Smith, When Prior Knowledge and Law Collide: Helping Jurors Use the Law, 17 LAW &
HUM. BEHAV. 507, 509-11 (1993).

188 Mottley et al., supra note 179, at 113.
189 Id.
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Unfortunately, there is evidence that in judicial districts with high con-
centrations of African Americans, otherwise qualified residents, are
often systematically excluded from jury service. 91

IV. OPPRESSION AND THE NEED FOR JURY NULLIFICATION

A. Psychology of Oppression

The consistency in which blacks are placed into the criminal jus-
tice system resembles oppression rather than mere discrimination.
According to Iris Marion Young, a group is oppressed when it or a
significant number of its members are (1) exploited and (2) marginal-
ized or excluded from the workplace; (3) powerless, living under the
authority of others with little authority over others; inflicted by (4)
cultural imperialism, resulting from being stereotyped and having lit-
tle opportunity for expressing their experience and perspective on
social events; and subject to (5) random violence and harassment that
is motivated by group hatred or fear.1 92

Blacks serve on juries in part because they desire social status
with their peers. 93 Excluding African Americans from juries effec-
tively breaks social ties between blacks and their community.1 94

Because juries are the mainstay of American jurisprudence, by not
actively participating on juries blacks are further segregated from the
white community.1 95 The connection between social ties and crime
cannot be underestimated. Sociologist William Julius Wilson argues
that African Americans who are isolated and poor often succumb to a
culture that is antithetical to societal goals. 196 Professor Cole suggests
that "people are more likely to commit crime if they are isolated from
the community, and people are less likely to commit crime if they feel

190 Id.
191 Id. Those who oppose jury nullification should consider this to be both a safeguard and

a valid rational choice decision on the part of the prosecutor and the defense attorney.
192 See Iris Marion Young, Polity and Group Difference: A Critique of the Ideal of Universal

Citizenship, 99 Ethics 250, 261 (1989).
193 Richard H. McAdams, Relative Preferences, 102 YALE L.J. 1, 4 (1992) (discussing race

in regard to the economic theory of relative preferences).
194 This is very important for black cultural identity and civic pride. See generally Audain.

supra note 80, at 737 (arguing that "social reality is very much a function of who we are, and is
inextricably intertwined with the culture to which we belong").

195 This also means that blacks do not add to courtroom norms or give specific input about
the impact the criminal justice system has on the black community.

196 Wilson, supra note 37, at 651.
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connected to the community." '197 A main objective of the Civil Rights
Movement was the elimination of the oppression affecting Blacks
because of social isolation and poverty. The current condition of the
criminal justice system shows that America has failed in this endeavor.

Like most people, African Americans have a social need to iden-
tify with an organization. 198 For example, whites regularly identify
with the criminal justice system."9 9 African Americans do not regularly
identify with the criminal justice system, but they do identify with
issues of fairness and equality. Although African Americans may be
morally connected to America, they are psychologically and often
physically separated from their white counterparts, living in worlds
that are parallel but not equal.2°° For blacks, this segregation has ena-
bled criminal justice system employees to systematically discriminate
against the entire black community, and embolden police to engage in
oppressive law enforcement.2 °1

The status of whites in authority in the criminal justice system
comes at a detrimental cost to blacks. Because whites identify both
with each other and the criminal justice system, they have increased
their self-esteem at the cost of lowering the status of blacks.20 2

Accordingly, for African Americans, the two basic structures through
which various forms of oppression are manifested, both institution-
ally2 3 and socially,2 4 are exclusion 205 and expendability. Physical or

197 DAVID COLE, No EQUAL JUSTICE: RACE AND CLASS IN THE AMERICAN CRIMINAL Jus-

TICE SYSTEM 173 (1999).
198 See generally Robert Cooter, Market Affirmative Action 31 SAN DIEGO L. REV. 133,

143 (1994) (discussing homogeneity and heterogeneity in organizations in American culture).
199 Most whites have faith in the criminal justice system and believe that the "system"

exists to serve their needs. See Coker, supra note 52, at 831 ("The invisibility of white privilege
(to whites) encourages them to presume that system maltreatment is, in some part, the fault of
the victim of such maltreatment."). See also Ronald Wietzer, Racialized Policing: Resident's
Perceptions in Three Neighborhoods, 34 LAW & Soc'Y REV. 129, 131 (2000) (analyzing "whether
neighborhood context makes a difference in perceptions of police discrimination").

200 See generally Hacker, supra note 38 (discussing contemporary disparities between white
and African American cultures).

201 It is not the segregation per se that is harmful, but the lack of blacks having equal status
in the criminal justice system that is harmful.

202 See generally Richard H. McAdams, Cooperation and Conflict: The Economics of
Group Status Production and Race Discrimination, 108 HARV. L. REV. 1003, 1044 (1995) (sug-
gesting that discrimination produces a status wherein one group seeks to "produce esteem for
itself by lowering the status of another group").

203 "Institutionally" refers to laws, rules and regulations, and social policies that maintain
the socio-legal and economic advantages of whites over African Americans.

204 "Socially" refers to social beliefs and customs that directly and indirectly communicate
the superiority of white cultural ways. These ways are considered to be the hallmark of white

20041
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psychological exclusion restricts and narrows a person's sense of the
possible. For African Americans, expendability is a daily reality.
Blacks know America sacrifices them on the altar of marginality or
uses them and then discards them.

For the purpose of this article, oppression will refer to (1) the
conceptualization of cultural imperialism, powerlessness, exclusion,
exploitation, and violence, 2°6 and (2) the structured exclusion and
expendability that blacks face on a daily basis.20 7 In order to approach
a true solution to the problem of oppressed black Americans, one
must first understand that, despite over a century of Civil Rights
reform, many African American communities harbor a deep and
often justified mistrust of the criminal justice system. 28 Critical Race
theorists have long argued that the criminal justice system is racist and
operates as a de facto system of apartheid.0 9 In fact, the frequent
lawless posture of the criminal justice system. and the separate but
unequal status of black Americans continue to generate a lack of trust
between blacks and whites.

As Professor Wendy Brown-Scott states, "In contemporary
America, state lawlessness usually takes the form of actions or omis-
sions that are invisible to society.., because they are not easily verifi-
able independent of the testimonies of the victims. ' 210 This form of
racism is the most disturbing for African-Americans, and is, regretta-
bly, memorialized only within the black community.2t For blacks the
circulation of both speculative and true stories of such lawlessness are
troubling because it adds to their information costs. 212 For whites it is
inefficient because it means they will be working with imperfect infor-

culture (e.g., behavior, appearance, art, language, etc.), and are expressed as cultural norms that
are considered to be worth more than black cultural values.

205 Wilson, supra note 37.
206 Young, supra note 192.
207 Wilson, supra note 37.
208 Wendy Brown-Scott, The Communitarian State: Lawlessness or Law Reform for Afri-

can-Americans?, 107 HARV. L. Rav. 1209 (1994).
209 Cf Johnson, supra note 143 (arguing that the pervasive use by prosecutors of racial

imagery should be remedied by "race-shield laws" similar to "rape-shield laws").
2-0 Brown-Scoii, supru note 208, at 1213-14.
211 Id. at 1214 (discussing "[tihe true stories of subordination, like those of the Scottsboro

Boys, of Emmet Till and other victims of lynching, of the Tuskegee experiment, of the McCles-
keys on death row, and of Rodney King, reinforce the grains of truth in speculative stories").

212 Because the information is not readily shared with whites it also adds to transaction
costs.
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213mation. By examining the relationship between African Americans
and the state, it becomes apparent that the current social arrangement
is far from neutral or fair. Instead, it is the result of black powerless-
ness, white racism, and the lawless, conduct of the state which contin-
ues to provide gains for whites to the chagrin of African Americans. 114

B. Critical Race Theory and the Defense Bar

According to Critical Race theorists, legal reactions to crime are
often a manifestation of socially constructed ideas about race.21 5 Criti-
cal Race theorists correctly assert that the law does not adequately
protect the rights of African Americans. This is due in part to the
"color-blind approach" '216 that has been in vogue since the 1980s. 217

The color-blind doctrine has two parts. First is the idea that justice can
be attained without explicitly addressing racial categories. 218 Second is
a presupposition that race should not be formally introduced into
legal conflicts.219

213 White authorities are often caught by surprise by the hostility blacks have against the
criminal justice system. For example, the police and whites in neighboring communities express
surprise when African Americans in Benton Harbor, Michigan, rioted for two days when a black
motorcyclist was killed in a police chase. The police were chasing the motorcyclist because he
was allegedly speeding. See Jodi Wilgoren, Fatal Police Chase Ignites Rampage in Michigan
Town, N.Y. TIMES, June 19, 2003, at A16. See also Chris Christoff, Governor Promises Help for
Riot-Torn Benton Harbor, DET. FREE PRESS, June 20, 2003, at 1 (according to Michigan Gover-
nor Jennifer Granholm, the state must "wrap its arms around this community"): Eric Slater,
Town is on Edge After Rioting, L.A. TIMES, June 19, 2003, at 16 ("[o]fficials must confront alle-
gations of police abuse");. Marcus Franklin, Violence, Mayhem Reigned at Night, THE DAYTON
DAILY NEWS, Apr. 13, 2001, at 1A (African Americans in Cincinnati rioted following the fatal
shooting of an unarmed 19-year old black man by a white Cincinnati police officer); T. C.
Brown & Robert J. Vickers, Protests Are Inevitable Cincinnati Leaders Say, PLAIN DEALER,

Apr. 13, 2001, at 8A.
214 This is a variation of zero-sum game. The problem here is three-fold. First, whites are

the sole designer of the rules. Second, whites designed the rules to benefit whites, even at the
expense of other groups. Third, only whites have the authority to change the rules when the
outcome is not to their liking.

215 See, e.g., CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVE-

MENT (Kimberld Crenshaw et al., eds., 1995); Dorothy E. Roberts, Crime, Race and Reproduc-
tion, 67 TUL. L. REV. 1945 (1993). See also Delgado, supra note 11; Calmore, supra note 11.

216 Thorne Clark, Protection From Protection: Section 1983 and the ADA's Implications for
Devising a Race-Conscious Police Misconduct Statute, 150 U. PA. L. REV. 1585, 1586 n.5 (2002).
See also Neil Gotanda, A Critique of "Our Constitution Is Color-Blind," 44 STAN. L. REV. 1
(1991) (discussing the Supreme Court's application of the Color-Blind theorem).

217 See Tanya Kateri Hernandez, "Multiracial Disclosure": Racial Classifications in an Era
of Color-Blind Jurisprudence, 57 MD. L. REV. 97, 140 n.218 (1998).

218 Id.
219 Id.
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The color-blind approach 220 makes it unlikely that whites will
ever fully redress racial discrimination. Although many whites profess
a belief in equality, they are equally likely to oppose any official policy
that aims to promote equality.22' In addition, other groups have been
reluctant to come to the aid of African Americans.22 Without support
from whites or others, blacks must bear the substantial costs of
racism.221 If color-blindness were truly implemented, whites would
find that the criminal justice process is faster, but in the end costlier,
because blacks may "opt out" of participating in the criminal justice
system.

It is not cost-effective for society when blacks opt out of a crimi-
nal justice system they consider to be discriminatory. Although an
aversion cost would make it more costly for whites to transact with
blacks, 4 whites would simply absorb the cost or pass the cost on to
the black community. However, if blacks believe the criminal justice
system is hopelessly racist they will only submit to criminal justice
authority when compelled, thereby raising the cost of law enforce-
ment, prosecution and, corrections.225 Whereas some believe that jury

220 The color-blind approach borrows heavily from Justice Harlan's analysis in Plessy v.
Ferguson 163 U.S. 537, 559 (1896), in which he argued that "our Constitution is color-blind, and
neither knows nor tolerates classes among citizens." However, it should be noted that Justice
Harlan framed this maxim within a white-supremacist archetype, contending:

"The white race deems itself to be the dominant race in this country. And so it is, in
prestige in achievements, in education, in wealth, and in power. So, I doubt not, it will
continue to be for all time, if it remains true to its great heritage .... " Id.

221 Lawrence Bob & James R. Kluegel, Opposition to Race-Targeting: Self-Interest, Stratifi-
cation Ideology, or Racial Attitudes, 58 AM. Soc. REV. 443, 443 (1993) ("government policies to
increase opportunities for blacks - busing for school desegregation, open housing laws, and vari-
ous affirmative action efforts in education and employment - have faced intense public
opposition").

222 Butler, supra note 1, at 170 (both individual white citizens and legislative bodies experi-
ence "Negrophobia").

223 The costs that whites incur by excluding blacks or practicing segregation are beyond the
scope of this article. However, suffice it to say that the cost to whites would be minimal because
whites usually have a choice on whether to exclude, segregate, or discriminate. As such, whites
actually control the economy of scale for the cost of race relations.

224 See, e.g., Richard A. Posner, The Efficiency and Efficacy of Title VII, 136 U. PA. L. REV.
513, 513 (1987) (describing a theory of racial discrimination in which any aversion whites have
against associating with blacks makes it more costly for whites to transact with blacks than for
whites to transact with other whites).

225 Compelling blacks to bargain will increase transaction costs because blacks will be
ready to breach at the first opportunity. Although it could be said that blacks would breach even
without being put in a compulsion situation, in this instance, compulsion means that blacks opt
out because of their disdain for the criminal justice system, not because they receive a better deal
than the plea bargain. Hence, neither side would be bargaining in good faith.
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226nullification is a valid moral response to white supremacy, this arti-
cle proposes that jury nullification is also an efficient 227 remedy to
racial discrimination and "color-blindness."

For the most part, black defendants do not have defense attor-
neys that come to the courtroom and passionately ask the jury to
uphold the defendant's rights in a racist criminal justice system; nor
are judges prone to view African Americans as victims of racist poli-
cies. Thus, without advocacy from the bar or the bench, African
Americans sitting on the jury become the sole vehicle of justice. Con-
sequently, jury nullification should be viewed as a self-help remedy
and a direct response to racial oppression.

In most criminal cases the defendant evaluates the information
and pleads guilty.228 For blacks this information includes the racial
makeup of the jury, which is usually predominately white, and the fact
that members of the jury will almost assuredly react negatively upon
the stereotype of the dreaded "black male criminal. ' 229 Defense attor-
neys, too, have a vested interest in having the defendant plead
guilty.230 For private defense attorneys, plea bargaining allows them
to resolve a case more efficiently. 231' Another benefit is that the pri-
vate defense attorney can actually handle more cases, which translates
into more income.232 Plea bargaining is also efficient for public
defenders because they are usually salaried and have substantial
caseloads.233 There is no pay incentive. Even with perfect informa-

226 Butler, supra note 1. See also Margaret E. Montoya, Affirmative Action: Diversity of
Opinions: 0 "Subtle Prejudices" White Supremacy, and Affirmative Action: A Reply to Paul But-
ler, 68 U. COLO. L. REV. 891 n.3 (1997).

227 Efficient here also refers to creating value.
228 Hessick & Saujani, supra note 117, at 207.
229 Despite the optimism of black conservatives (see, e.g., JOHN H. MCWHORTER, LOSING

THE RACE: SELF SABOTAGE IN BLACK AMERICA (Free Press 2000); SHELBY STEELE, A DREAM

DEFERRED: THE SECOND BETRAYAL OF BLACK FREEDOM IN AMERICA (HarperCollinsPub-
lishers 1998); Glen Loury, Discrimination in the Post-Civil Rights Era: Beyond Market Interac-
tions, 12 J. OF ECON. PERSPS., Spring 1998, at 117-126), blacks in the criminal justice system are
fully aware that whites regularly discriminate against blacks. This knowledge explains why blacks
are so eager to plea bargain.

230 Hessick & Saujani, supra note 117, at 207. See Abraham Blumberg, The Practice of Law
as Confidence Game: Organizational Cooptation of a Profession, 1 LAW & Soc'Y REV., June
1967, at 36-37.

231 Hessick & Saujani, supra note 117, at 208.
232 David Bazelon, The Defective Assistance of Counsel, 42 U. CIN. L. REV. 1, 9 (1973).
233 Emily Rubin, Ineffective Assistance of Counsel and Guilty Pleas: Toward a Paradigm of

Informed Consent, 80 VA. L. REV. 1699, 1715-16 (1994). See also Albert W. Alschuler, The
Defense Attorney's Role in Plea Bargaining, 84 YALE L.J. 1179. 1210 (1975).

2004]



CIVIL RIGHTS LAW JOURNAL

tion, defense attorneys are aware that defendants who are convicted
at trial usually receive harsher sentences than those who plead
guilty.234 Efficiency then is measured by the public defender's ability
to facilitate his or her workload while providing efficient legal repre-
sentation which includes evaluating all of the relevant information.

The prosecutor represents the defendant's interest, in so much
that the defendant is a member of society.235 While the defense attor-
ney and the prosecutor are in an adversarial position, they must work
together everyday and in so doing they usually get to know each
other.236 This breeds familiarity that often manifests in the defense
attorney or the prosecutor feeling pressure to accept offers made by
the other.237

V. THE PSYCHOLOGY OF RACISM

A. Rational Choice in Law Enforcement

If a police officer considers the suspect's race in the decision to
arrest a suspect, then the police officer has infused the criminal justice
process with a cost-specific racial variable.238 Police officers tend to
stop, detain, and arrest African Americans disproportionately; 239 con-
sequently, the status value for black Americans is significantly less
than white Americans. 2 0 However, in the criminal justice system,
African Americans have a higher value than whites because of the
cost (i.e., fear) they instill in the white community.24I This fear of
blacks is costly to whites because it negatively influences their life

12choices,24 causing whites to pay more security costs in an effort to

234 See Russell Korobkin, Bounded Rationality, Standard Form Contracts, and Unconscio-
nability, 70 U. CHi. L. REV. 1203, 1209-11, 1214 (2003) (suggesting that obtaining perfect infor-
mation is costly); Hessick & Saujani, supra note 117, at 211.

235 Davis, supra note 93, at 51-52.
236 Hessick & Saujani, supra note 117, at 211.
237 Id.
238 Davis, supra note 93, at 13.
239 Amy D. Ronner, Fleeing While Black: The Fourth Amendment Apartheid, 32 COLUM.

HUM. RTS. L. REV. 383, 386 (2001).
240 Derrick A. Bell, Political Reality Testing: 1993, 61 FORDHAM L. REV. 1033, 1034-35

(1993). See, e.g., Kevin Brown, Do African Americans Need Immersion Schools?: The Paradoxes
Created by Legal Conceptualization of Race and Public Education, 78 IowA L. REV. 813 (1993)
(suggesting the status of African-Americans is so abysmal that African-Americans should have
special schools to teach them how to overcome racism in the United States)

241 This is especially true when blacks are not incarcerated.
242 Simon, supra note 45, at 1415-18.
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insure against black criminality. 243 White fear is detrimental to the
black community because it can result in whites using personal wealth
as well as the public resources of the criminal justice system to
enhance criminal sanctions against African Americans. There is much
evidence to suggest that criminal law is a reflection of white "racial
power," and is an underpinning of institutional racism.244

Law enforcement is a public good.245 As such, it should be in the
best interest of the community to have more rather than less of it.246

However, given the widespread animosity between the police and the
African American community, more law enforcement does not neces-
sarily translate into more public service. In fact, more law enforce-
ment in the African American community usually results in more
African Americans getting arrested and being incarcerated for non-
violent crimes.247 Incarceration serves to segregate blacks from their
community without creating value for the black community. For
example, many of the young black males taken into the criminal jus-
tice system are fathers.248 When incarcerated they are unable to pro-
vide income to their dependants or serve as positive role models to
youth in the community.

243 Despite the fact that most crime is intraracial, most whites believe that crime is interra-
cial, and that black men are crime-prone. See supra notes 153-54.

244 Peller, supra note 104, at 2231.
245 Butler, supra note 1, at 698. For arguments suggesting that African Americans should

adhere to more law enforcement, see Kennedy, supra note 93, at 1255.
246 Kennedy, supra note 93.
247 James 0. Wilson & George L. Kelling, Broken Windows: The Police and Neighborhood

Safety, Atlantic Monthly, Mar. 1982, at 29-38. (broken windows are a signal that the community
does not care about crime, and people are fearful which leads to more crimes). GEORGE L.
KELLING & CATHERINE COLES, FIXING BROKEN WINDOWS (1996) (by paying attention to nonvi-
olent quality of life crimes, i.e. loiterers and panhandlers, police become more efficient). See,
e.g., James Q. Wilson, Crime, Race, and Values, SOCIETY, Nov./Dec. 1992, at 91. See also Ran-
dall Kennedy, The State, Criminal Law, and Racial Discrimination: A Comment, 107 HARV. L.
REV. 1255, 1259 (1994) (arguing that "the principal problem facing African-Americans in the
context of criminal justice today is not over-enforcement but under-enforcement of the laws").

248 See, e.g., Kenneth B. Nunn, Race, Crime and the Pool of Surplus Criminality: Or Why
the "War on Drugs" Was a "War on Blacks," 6 J. GENDER RACE & JUST. 381, 383 (2001) (argu-
ing that the war on drugs has created endemic problems in the black community including the
incarceration of African-American fathers). See, e.g., Roland Grimes, In Support of My Young
Brothers For the New Year, THE POST STANDARD (Syracuse, N.Y.), Jan. 23, 2004, at A13 (sug-
gesting that 1,000 African-American men incarcerated this year leave 4,500 black children
fatherless); Danny Perez, Group Mentors Young Black Men, HOUSTON CHRONICLE, Aug. 28,
2003, at 6 (identifying group formed to "stop the vicious cycle of fathers and sons succumbing to
the streets").
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Within a rights-based perspective, until a subjugated group feels a
sense of moral outrage, the group will almost certainly fail to resist the
injustice that is oppressing it.249 Accordingly, it is the jury, not the
judge, that is the appropriate place for nullification.2 ° African Ameri-
cans, as members of a subjugated group, must obtain justice for them-
selves.251 As jurors, this can be done by seeking exchanges that
mutually benefit them and their community. For example, when a
majority or all-white jury convicts an African American male who
stole a television in order to exchange it for drugs, the black male
returns to the community after serving time in jail with a "record" and
the status of "substance abuser. '25 2 Although some employers may be
willing to hire a recovering substance abuser, they may not be willing
to hire someone who was incarcerated. A more efficient way of han-
dling this situation would be to offer probation and drug treatment
while keeping the black male in the community.

The mere need for jury nullification should be enough to incite in
African Americans the resentment necessary to mobilize against
oppression. In fact, it is in this fashion that Civil Rights have been
most effectively utilized; 253 accordingly, whether philosophical or the-
oretical, rational choice by and for the oppressed is justifiable. 254 By
nullifying, the jury is saying "race matters" in the criminal justice
system. 255

A rational choice framework of jury nullification is both technical
and efficient."' The technical refers to the criminal law itself, which
compels recognition as a legal claim.25 7 For example, in all aspects of

249 Kennedy, supra note 93.
250 Jackson, supra note 183, at 516.
251 Id.
252 Although this status may not be costly in the black community from a social perspec-

tive, economically for black males this status is costly because it can be a bar to employment or
education.

253 Calmore, supra note 11, at 2211.
254 Id. See also Alan Freeman. Racism, Rights and the Quest for Equality of Opportunity: A

Critical Legal Essay, 23 HARV. C.R.-C.L. L. REV. 296 (1988). See Mark Tushnet, An Essay on
Rights, 62 TEX. L. REV. 1365 (1984). In addition, Professor Crenshaw argues that an expansive
view of Civil Rights law directs antidiscrimination law toward eradicating the substantive condi-
tions of African American subordination and seeks to employ the court's institutional power to
erase the effects of racial oppression. See Crenshaw, supra no.. 7, at 1341.

255 Butler, supra note 1, at 681.
256 See generally Howard Gensler, Law and Economics: A Topical Bibliography, 26 INT'L J.

LEGAL INFO. 184, 226-27 (1998) (listing sources discussing the law and economics of punishment
and enforcement in the criminal justice system).

257 Calmore, supra note 11, at 2212.
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the criminal justice process we rely on the Constitution, various penal
codes, judicial precedents and common law to impose a duty or obli-
gation on an individual, group, or the state.258 Choices, just like rights,
carry rhetorical force.259 As with the Civil Rights movement, the rhe-
torical force of rights can inspire African Americans to confront injus-
tice and inequality.26° When engaging in rational choice, blacks can
choose to obey the technical meaning of the law (i.e., color-blindness)
or adhere to the rhetoric of reality (i.e., rampant racism and discrimi-
nation). Hence, rational choice encompasses both the technical and
the rhetorical simultaneously, one at the expense of the other, or dith-
ering between the two.261

B. The Market Economy, the Social Contract, and Discrimination

In a market economy criminal trials are complex processes,262

hence, they are costly endeavors.263 Sentencing is equivalent to sanc-
tions26 and a plea bargain equals rewards.2 65 If the actual number of
plea bargains were to decline, it would increase the total number of
trials. 66 Whereas conservatives contend that criminal procedure is
constitutionalized and the rule of law protects the defendant through
every phase of the criminal justice system,267 they fail to acknowledge

258 Id.
259 Id.
260 Id. n.313 ("Today, some characterize the crucial issues facing civil rights proponents in

terms of the need to 'define the image, agenda and relevance of the civil rights movement itself
and to again present a compelling moral message that can mobilize minorities without alienating
whites." (quoting Peter Applebome, Rights Movement in Struggle for an Image as Well as a Bill,
N.Y. TIMES, Apr. 3,1991, at Al)).

261 Id. (arguing that "[flor the oppressed, rights assertion tends to travel a continuum from
the rhetorical to the technical").

262 Hessick & Saujani, supra note 117, at 226. Pizzi, supra note 75, at 59.
263 Graham C. Lilly, The Decline of the American Jury, 72 U. COLO. L. REV. 53, 57-58

(2001) ("There is also general recognition that the costs of jury trial . . . substantially exceed
those of a bench trial. Jury selection alone is often time consuming and costly."). It is estimated
that jury trials last at least three times as long as non-jury trials. Id. at 58.

264 Sanctions are equivalent to punishment. See, e.g., Albert W. Alschuler, Implementing
the Criminal Defendant's Right to Trial: Alternatives to the Pleas Bargaining System, 50 U. CH. L.
REV. 931, 952 (1983).

265 It should be noted that, in certain instances, plea bargaining serves as an incentive, and
not necessarily a reward. See, e.g., Jeff Palmer, Abolishing Plea Bargaining: An End to the Same
Old Song and Dance, 26 AM. J. CRim. L. 505, 515 (1999).

266 Robert E. Scott & William J. Stuntz, A Reply: Imperfect Bargains, Imperfect Trials, and
Innocent Defendants, 101YALE L. J. 2011, 2012 (1992).

267 Cf Stephen F. Smith, The Rehnquist Court and Criminal Procedure, 73 U. COLO. L.
REV. 1337, 1360 (2002).
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that racialized ideology comes at the cost of defendants.268 This is
especially costly to African Americans because of the adverse socio-
political legacy associated with being black.

Blacks can no longer place their fate in the hands of the court.
Whereas the Warren Court actively fought racism,269 the Rehnquist
Court has consistently been hostile to Civil Rights claims.270  Most
judges are conservative, white, upper-socioeconomic class males27'
who do not sufficiently acknowledge the plight of blacks. African
Americans are aware that these judges do not have the best interests
of the black community in mind. In fact, judges often coerce defend-
ants into pleading guilty by imposing stiffer sentences on those who do
not plead guilty. 2 Blacks should take a collective interest to this fact
because it is their community that they are trying to protect 273 and,
like the white community, the black community also has value.274

268 Anthony V. Alfieri, A Colloquium on Community Policing: Community Prosecutors, 90
CALIF. L. REV., 1465, 1468 (2002).

269 William J. Stuntz, The Uneasy Relationship Between Criminal Procedure and Criminal
Justice, 107 YALE L. J. 1, 50 (1997) (suggesting that the Warren Court is widely perceived as
fighting racism).

270 See, e.g., Christopher P. Banks, Reversals of Precedent and Judicial Policy-Making: How
Judicial Conceptions of Stare Decisis in the U.S. Supreme Court Influence Social Change, 32
AKRON L. REV. 233, 244 (1999) ("Through its reversals of precedent the Rehnquist Court has
been politically successful in narrowing the scope of civil rights of those who come into contact
with the criminal justice system.").

271 Report of the Working Committees to the Second Circuit Task Force on Gender, Racial
and Ethnic Fairness in the Courts, 1997 ANN. SURV. AM. L. 124, 144 (1997) (reporting that white
men represent 78.7% of the judgeships and hold "most of the prestigious and powerful posi-
tions in the courts"); Dwight L. Greene, Justice Scalia and Tonto: Judicial Pluralistic Ignorance
and the Myth of Colorless Individualism in Bostick v. Florida, 67 TUL. L. REV. 1979, 2011-15
(1993) (arguing that judges, by virtue of their similar race, socioeconomic class, and sociopoliti-
cal ideology, share erroneous beliefs about those who are not like them); Hon. Edward M. Chen,
The Judiciary, Diversity, and Justice for All, 10 ASIAN L. J. 127, 137 (2003) (in conversation with
a white judicial colleague, he discovered that the white judge "found the allegations unbeliev-
able," while another colleague, a black judge, "recounted how members of his own family had
experienced precisely the kinds of racism described by the plaintiff").

272 Alschuler, supra note 264, at 952 ("a defendant may plead guilty, not because con-
testing the charges against him would be too much trouble, but because a judge or prosecutor
has threatened to 'up the ante' or to impose a more severe penalty if he exercises the right to
trial").

273 Steven L. Winter, The Metaphor of Standing and the Problem of Self-Governance, 40
S-r. L. ... . , 4.8 .(10858, . ...... _- ..... so i noS t iltststhb Lat soclCey e l-tose L
protect are shared by a community").

274 That blacks have economic value, social value, and cultural value is one of the main-
stays of Black Nationalism. See, e.g., Regina Austin, "The Black Community," Its Lawbreakers,
and a Politics of Identification, 65 S. CAL. L. REV. 1769, 1782 (1992) (suggesting that "Black
lawbreaking ... is a form of collective economic suicide").
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The criminal justice system actually impedes blacks from control-
ling non-violent crime in their own communities.275 Many in the black
community live in daily fear of being accosted by law enforcement
agents and getting swept into the vast criminal justice system. 276 As
Professor Culp wisely asserts, the criminal justice system is such a
prevalent aspect of African American life that "African Americans
must be taught how to survive encounters with law enforcement
officials." 277

The logical inference is that in many instances African American
defendants face conditions that are discriminatory and, as such, ineffi-
cient.278  Criminal law norms should be based on culpability, 279 not
negative stereotypes. It is well-known that the criminal justice system
treats those that are in the lower socioeconomic strata more harshly.28 °

When the criminal justice system fails because of negative black ste-
reotypes, the cost of this discrimination is shifted to the black
community. 81

In contrast to rational choice, other postulates may be made
regarding the obligation to obey. For example, natural law theory
suggests there is a natural duty to support the state.282 Nonetheless,
this article contends that African Americans do not have a moral obli-
gation to participate in a racist criminal justice system. Such resis-
tance is akin to the civil disobedience undertaken during the Civil
Rights protests of the 1950s and 1960s.283 In fact, Martin Luther King,
Jr. suggested that morality requires one to disobey unjust laws 8.2 1 It

275 See, e.g., Tracey L. Meares, Place and Crime, 73 CHI-KENT L. REV. 669 (1998) (stating
that "removal of non-violent offenders will inevitably have a large impact on inner city commu-
nity social structures").

276 Walker, supra note 54, at 663.
277 Jerome M. Culp, Jr., Notes From California: Rodney King and the Race Question, 70

DENV. U. L. REV. 199 (1993).
278 For example, police officers tend to stop blacks more than whites. See, e.g., Angela J.

Davis, Crime and Punishment: Benign Neglect of Racism in the Criminal Justice System, 94 MICH.
L. REV. 1660, 1676 (1996).

279 Alfieri, supra note 268, at 1470.
280 See, e.g., Joseph F. Sheley, Structural Influences on the Problem of Race, Crime, and

Criminal Justice Discrimination, 67 TUL. L. REV. 2273, 2277 (1993).
281 This type of discrimination is analogous to employment discrimination in which the

failure of the market transfers the cost to the person who has been discriminated against. See,
e.g., Cooter, supra note 198, at 133.

282 JOHN RAWLS, A THEORY OF JUSTICE 114-17 (1971).
283 Butler, supra note 1, at 708.
284 Id. at 708-09.
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could be said that King employed his moral presumption only after a
cost benefit analysis.

Democracy as envisioned by King has failed African Americans,
therefore blacks need be concerned with political legitimacy.285 Jury
nullification efficiently considers the welfare of the black community
when calculating justice. Blacks should be concerned as to whether
other blacks would rationally agree to establish an institution insu-
lated from white control.

Another theory upon which the obligation to obey is based is the
"social contract" theory, which presumes that people have, explicitly
or implicitly, consented to obey the law.286 A rational choice287

response to social contract theory would center on the fact that Afri-
can Americans have not consented to the social contract because they
do not have equal bargaining power, except when situated as jurors.288

Jury nullification allows a black juror to assert his or her rights on
behalf of a black defendant whom he or she believe to be oppressed
because of race. If a juror does not believe the defendant's acquittal
and subsequent release into the community will benefit the black
community, the juror can choose to convict.

A juror's rational choice to engage in jury nullification occurs on
two interrelated but different levels. At the first level, jurors must
comprehend the legal norms and enforcement mechanisms by which
they try to ascertain the suspect's guilt or innocence.2 89 At the second
level, jurors must invoke an ideology of Civil Rights in support of a
particular agenda;2 ° in this case it is the right to act against oppres-
sion. Both levels create value by incorporating information that must
be evaluated within a cost-benefit framework.

African Americans will find their rational choice assertion of jury
nullification opposed by most whites. 291 However, as with any Civil

285 Butler, supra note 76, at 156.
286 Butler, supra note 1, at 708 n.174. See also Kent Greenawalt, The Natural Duty to Obey

the Law, 84 MICH. L. REV. 1, 5 (1985).
287 Here, rational choice is delineated within a Critical Race Theory paradigm.
288 Butler, supra note 1, at 708 n.174. See also Spencer Overton, The Threat Diversity Poses

to African Americans: A Black Nationalist Critique of Outsider Ideology, 37 How. L.J. 465
(1994).

289 See Calmore, supra note 11, at 2211 (discussing how African-American scholars use the
concept of rights to achieve specific goals).

290 Id.
291 Id at 2213 (explaining how assertions of rights by African-Americans are initially met

with significant resistance); see also Kennedy, supra note 93, at 1258-59 (discussing how some
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Rights strategy, the key is to progress from a social ideal to social
policy.292 Jury nullification highlights America's moral values and cul-
tural premises293 which are deeply embedded. Given America's tumul-
tuous relationship with blacks, it is important that the black
community and the jury stand as formidable challenges to the prose-
cutor.294  In so doing, jury nullification results in addressing
discrimination. 295

C. The Efficiency of Jury Nullification

The American criminal justice system encompasses the prejudices
of American society.296 In fact, American criminal law is intertwined
with American racism.297 Consequently, it is not surprising that both
victims and defendants are treated differently based on race.298 The
"War on Drugs" can be analogized to the slave codes in that it targets
young black men.299 The drug war creates value for law enforcers, 30

and as such, can also be surmised in a rational choice or law and eco-
nomics framework. Although whites are the majority of illicit drug
users, the police have "all but abandoned enforcement of drug laws in
white neighborhoods.""3 Because African Americans face institu-
tionalized racism, they are disproportionately harmed when they are
arrested for drug offenses or nonviolent crimes.3" Blacks realize that
they are victims of disparate treatment. Not only has this realization

African-Americans embrace a stance hostile to the agencies of crime control, while others reject
that stance).

292 Id.; see also Roberto Unger, The Critical Legal Studies Movement, 96 HARV. L. REV.
563, 585 (1983).

293 Calmore, supra note 11, at 2213.
294 Buntman, supra note 26, at 13 (describing how prosecutors often exclude African-

Americans from juries to avoid having a jury predisposed against the prosecution).
295 Calmore, supra note 11, at 2213 (explaining how any assertion of rights will necessarily

involve the issues of politics and power).
296 See, e.g., William E. Martin & Peter N. Thompson, Judicial Toleration of Racial Bias in

the Minnesota Justice System, 25 HAMLINE L. REV. 235 (2002) (examining how the Minnesota
criminal justice system encompasses the prejudices present in Minnesota).

297 See, e.g., Peller, supra note 104, at 2231.
298 Davis, supra note 93, at 15.
299 Roberts, supra note 13, at 1954-56.
300 Frank Rudy Cooper, A Cultural Study of the Drug War, Racial Profiling and Arvizu, 47

VILL. L. REV. 851, 852 (2002).
301 Butler, supra note 76, at 154.
302 See Miller, supra note 175, at 481-83 (stating that a disproportionate number or Afri-

can-Americans are arrested for aggravated assault and other, lesser crimes).
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been manifested as racial tension, but it also coincides with a rollback
of the achievements of the Civil Rights movement.30 3

In a segregated market, competitors must pay for their discrimi-
nation.3 n However, the criminal justice system does not operate as a
segregated market, but rather as a monopoly in which African Ameri-
cans have no major advocacy group to turn to. The era of progress
made under Civil Rights litigation initiated by groups like the NAACP
and the Urban League is long over.3 °5 Unfortunately, discrimination
continues because of social norms and the reciprocity whites enjoy
with each other. The notion of the black perpetuator attacking the
white citizen is deeply engrained in today's society.306 Policing contin-
ues to be used as a tool to control the African American commu-
nity, °7 and often this control is manifested as brutality against
blacks.3 8  Through aggressive policing, law enforcement serves the
white community by keeping the feared black criminal at bay.309

Indeed, for African American males the Terry310 stop has become a
daily activity.31 t It is little wonder that many African Americans con-
sider the police to be little more than an occupational army in the
black community. 312 As Professor Walker correctly posited, "the
divide between the black community and law enforcement remains
deep.

313

303 Simon, supra note 45, at 1417 ("The growth of incarceration and of 'target hardened'
residential communities has exacerbated racial tensions and rolled back many of the gains of the
civil-rights revolution.").

304 Cooter, supra note 198, at 133.
305 Theresa Glennon, The Stuart Rome Lecture Knocking Against the Rocks: Evaluating

Institutional Practices and the African American Boy, 5 J. HEALTH CARE L. AND POL'Y 10, 11
(2002).

306 Katheryn K. Russell, The Racial Hoax as Crime: The Law as Affirmation, 71 IND. L.J.
593, 596-99 (1996) (documenting situations in which complaining witnesses falsely represented
that a crime was committed by a black perpetrator).

307 Roberts, supra note 13, at 1946.
308 Anthony King, Understanding Violence Among Young African American Males: An

Afrocentric Perspective, 28 J. OF BLACK STUDIEs 79, 86 (1997).
309 Roberts, supra note 13, at 1946.
310 See Terry v. Ohio, 392 U.S. 1 (1968).
311 Ronner, supra note 239, at 386 ("The insidious effect of such segregation is that the

police are able to direct inordinate law enforcement efforts at blacks in the urban core. Also,
police officers disproportionately stop, detain, and arrest African Americans.")

312 Dorothy E. Roberts, Crime, Race and Reproduction, 67 TUL. L. REV. 1945, 1946 (1993).
313 Walker, supra note 54, at 663.
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VI. JURY NULLIFICATION AS A VALID SOLUTION

The criminal justice system operates as a market. The commu-
nity, through the jury, can determine the cost of law enforcement.
Jury nullification is efficient because it makes it more costly to bring
African Americans to trial. Jury nullification also makes it more
costly to dismiss minority jurors because the state would have to incur
the expense of defending a constitutional challenge to discharge
jurors.314 Jury nullification acts as a tax on criminal trials that gives
the criminal justice system an incentive to avoid trials for nonviolent
crimes, especially nonviolent drug crimes.

In the criminal justice system whose resources are limited, blacks
and whites are competing.3 5 Unless acting in an official capacity,
whites strive to avoid blacks, and as a consequence, should have to
pay aversion costs. Despite commentaries to the contrary, African
Americans are capable of controlling their own social infrastruc-
ture.316 Subsequently, when officials employ efficiency as a standard,
they may do so only with the express consent of African American
jurors, and only within the limits accepted by the black community.
Jury nullification is utility maximizing because it systematically serves
the public by institutionalizing the investigation of social conditions317

while simultaneously serving as the language of the policy itself.
Jury nullification should deter crime in the black community.

Optimal deterrence of nonviolent crime depends on mild sanctions, an
avoidance of over-criminalization, and above all, a regularity of justice
administration. Governmental rationality depends on popular
enlightenment, public participation in lawmaking, and public scrutiny
of the administration of criminal laws. Beyond optimal deterrence,
however, jury nullification may be a solution to racism and discrimina-
tion in the criminal justice system. As a rational choice, jury nullifica-
tion can encourage socially desirable behavior and discourage

314 This is true whether it is a peremptory challenge, or a challenge for cause.
315 This is in spite of the fact that blacks are fearful and alienated from the criminal justice

system. See Walker, supra note 54, at 663.
316 This idea is rudimentary to Black Nationalism, and a solid stream of thought that flows

through Critical Race Theory. See, e.g., Lani Guinier, The Representation of Minority Interests:
The Question of Single-Member Districts, 14 CARDOZO L. REV. 1135 (1993). For a general dis-
cussion on Black Nationalism, Critical Race Theory and the significance of race in criminal law,
see Gary Peller, Criminal Law, Race, and the Ideology of Bias: Transcending the Critical Tools of
the Sixties, 67 TUL. L. REV. 2231 (1993).

317 The social conditions in the Black community would include issues of oppression, pov-
erty, and police brutality.
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undesirable conduct by the police. Objections to jury nullification
must be measured against the cost of going without jury nullification
as well as the toll of persistent racial discrimination.

Like the black codes, the modern criminal justice system acts as a
tax on the African American community.318 However, unlike the
black codes, racism in the modern criminal justice system is subtle
and, as such, harder to confront while being just as psychologically
damaging.319 Although rational choice can lower the costs of associa-
tion between whites and blacks,320 three problems remain. First, Afri-
can Americans are being unfairly taxed because of their race. Second,
whites can continue to deny that there is widespread discrimination
and racism in the criminal justice system.321 Third, because they claim
that there is no racism or discrimination, whites can also assert that
there is no reason to eradicate racism and discrimination.322

Jury nullification directly redresses the psychological affects of
oppression in the black community by allowing blacks to control their
destiny. In so doing, African Americans should not strive for consen-
sus with those who argue against the prevalence of racism in the crimi-
nal justice system or those who adhere to a color-blind approach. In
fact, by relying on "color-blindness," African Americans merely fall
victim to the status quo.323 Racism should be blameworthy.2 How-
ever, African Americans do not have the political power to overcome

318 "Tax" here, refers to the cost African Americans pay for participating whether volunta-
rily or non-voluntarily in the criminal justice system.

319 Sandy, supra note 64, at 690.
320 Posner, supra note 224, at 513.
321 There have been many state commissions that have "investigated" alleged racism in the

criminal justice system. However, these investigative bodies usually conclude that the criminal
justice process may have disparate impact on African Americans, but there is no intentional
racism. Sharon L. Davies, Study Habits: Probing Modern Attempts to Assess Minority Offender
Disproportionality, 66 LAW & CONTEMP. PROBS. 17, 46 (2003) See also George Lange III, Sec-
ond Circuit: Study of Gender Race, and Ethnicity, 32 U. RICH. L. REV. 703, 704 (1998) (describ-
ing the commission's findings of practically no incidents of intentional bias). Collins T.
Fitzpatrick, Seventh Circuit: Fairness in the Federal Courts, 32 U. RICH. L. REV. 725, 726 (1998)
(fact finding commission changes the word "bias" to "fairness" because the new name is "meant
to emphasize the positive goal of promoting fairness rather than the negative goal of rooting out
bias"). See generally Report of the Working Committees to the Second Circuit Task Force on
Gender, Racia . ,nd Ethnic Firess in the Cnc,,hr, 1007 A-NN. SuRv. Am. L. 124 (1997).

322 This means that racists can operate in the criminal justice system without cost provided
they do it covertly.

323 Calmore, supra note 11, at 2213.
324 Sheri Lynn Johnson, Unconscious Racism and the Criminal Law, 73 CORNELL L. REV.

1016 (1988).
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the institutionalized racism that is rampant in society in general and in
the criminal justice system in particular. From a law and economics
perspective, the discriminatory effect of the criminal justice system
makes the system inherently inefficient. Accordingly, African Ameri-
cans are under no duty to support the system. Rather, African Ameri-
cans should sustain the lessons of the free market and acknowledge
the inherent efficiency of jury nullification.


