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THE SUPREME COURT'S USE OF PUBLIC OPINION POLLS

IN ATKINS V. VIRGINIA

Tracy E. Robinson *

Somewhere, "out there"-beyond the walls of the courthouse-run
currents and tides of public opinion which lap at the courthouse door.

-Chief Justice William Rehnquist1

I. INTRODUCTION

In August 1996, William Jones and Daryl Renard Atkins
abducted Eric Nesbitt at gun point, robbed him, and drove Nesbitt in
his own pickup truck to an ATM, forcing him to withdraw money.2
The two then drove Nesbitt to an isolated spot, where Atkins3 shot
Nesbitt eight times with a semi-automatic handgun.4 Atkins was con-
victed in the Circuit Court of York County, Virginia on charges of
abduction, armed robbery, and capital murder.' During the sentenc-
ing phase of the trial, a forensic psychologist testified that Atkins was
"mildly mentally retarded" with an IQ of 59.6 The jury sentenced
Atkins to death based on two aggravating factors of the crime: future
dangerousness and the vileness of the offense.7

* George Mason University School of Law, Juris Doctor candidate 2004. B.A. 1994, Uni-
versity of Michigan; M.Gov. 2001, Johns Hopkins University. The author would like to thank
Abby Denham, Michael Krauss, and Aaron Steelman for helpful comments.

I William H. Rehnquist, Constitutional Law and Public Opinion, 20 SUFFOLK U. L. REV.
751, 768 (1986).

2 Atkins v. Virginia, 536 U.S. 304, 307 (2002).
3 Atkins and Jones each claimed that the other had pulled the trigger, and both were origi-

nally indicted for capital murder. The jury found Jones' testimony of Atkins being the shooter to
be more credible. In exchange for his testimony against Atkins, Jones was allowed to plead
guilty to the lesser charge of first-degree murder, which was not punishable by the death penalty.
Id.

4 Id.
5 Id.
6 Id. at 308-09.
7 Id. at 308.
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Due to a faulty verdict form, the Virginia Supreme Court ordered
another sentencing hearing.8 Atkins was sentenced to death again.9
Following Penry v. Lynaugh'°-a case from 1989 in which the
Supreme Court upheld the constitutionality of the death penalty for
mentally retarded offenders-the Virginia Supreme Court rejected
Atkins' claim on appeal that "he is mentally retarded and thus cannot
be sentenced to death"'" and affirmed the sentence. 2 The Virginia
Supreme Court stated that it was not "willing to commute Atkins' sen-
tence of death to life imprisonment merely because of his IQ score."' 3

The United States Supreme Court granted certiorari. 4 In an opinion
written by Justice Stevens and joined by Justices O'Connor, Kennedy,
Souter, Ginsburg, and Breyer, the majority overruled Penry and held
that mentally retarded offenders convicted of capital murder may not
be sentenced to death. 5 Such a sentence, the Court said, is an uncon-
stitutional violation of the Eighth Amendment's ban on cruel and
unusual punishment.16

In Atkins v. Virginia,"7 the Supreme Court made an unprece-
dented move by relying on public opinion polls in deciding the case.
Like a good deal of death penalty jurisprudence, Atkins was conten-
tious. Due to the controversy involved and the potential for problems
to arise from lower courts' application of polls in the future, the
Supreme Court majority should have refrained from using polling
data in Atkins.

This article argues that the Atkins majority ignored important
problems arising from reliance on public opinion polls in its rationale
for changing direction on the constitutionality of capital punishment
for mentally retarded offenders. Part II frames the issue by tracing
how Eighth Amendment criminal sentencing cases have evolved from
a concrete historical standard to one taking into consideration the
"evolving standards of decency" of American society. Finally, using

8 Atkins v. Commonwealth, 510 S.E.2d 445 (Va. 1999), affd 534 S.E.2d 312 (Va. 2000),
rev'd sub nom. Atkins v. Virginia, 536 U.S. 304 (2002).

9 Atkins, 536 U.S. at 309.
10 492 U.S. 302 (1989).
11 Atkins, 534 S.E.2d at 318.
12 1. at 314.
13 Id. at 321.
14 Atkins v. Virginia, 533 U.S. 976 (2001) (No. 00-8452).
15 Atkins v. Virginia, 536 U.S. 304, 305, 321 (2002).
16 Id. at 321.
17 536 U.S. 304 (2002).
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the two dissenting opinions in Atkins as a framework, Part III explains
why judgments based on public opinion can be practically and consti-
tutionally problematic. This article concludes by stating that the refer-
ence to polls made by the Atkins majority created more problems
than it solved, and that the Court missed an opportunity to clarify the
standards to be used by courts when considering polling data as evi-
dence in cases involving constitutional issues.

II. FROM HISTORICAL STANDARDS TO EVOLVING STANDARDS:
THE IRRESISTIBLE PULL OF PUBLIC OPINION IN EIGHTH
AMENDMENT JURISPRUDENCE

Like many modern death penalty cases, the defense in Atkins
challenged the constitutionality of the death sentence judgment on
Eighth Amendment grounds."' The Amendment states: "Excessive
bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted."19 While courts must look outside the
text to interpret any law, the Eighth Amendment poses special diffi-
culties. The words "cruel" and "unusual" are necessarily subjective;
what each means depends on one's starting point. Indeed, legislative
debate which preceded the formulation of the Eighth Amendment
included concerns that the phrase "cruel and unusual" was too vague
to be of much use.2" Because the legislative history relating to the
phrase is minimal,21 courts must look elsewhere to determine which
punishments are specifically forbidden by the Amendment.

The Supreme Court has long considered the meaning of "cruel
and unusual" in historical context; that is, the Court determines if a

18 "A procedure that permits the death penalty to be inflicted on defendants with mental
retardation despite their diminished personal culpability violates the Eighth Amendment."
Brief for Petitioner at 22, Atkins v. Virginia, 536 U.S. 304 (2002) (No. 00-8452).

19 U.S. CONST. amend. VIII applies to the states by virtue of the Fourteenth Amendment.
See Robinson v. California, 370 U.S. 660 (1962).

20 In Weems v. United States, the majority noted:
The provision received very little debate in Congress. We find from the Congressional
Register . . .that Mr. Smith of South Carolina "objected to the words 'nor cruel and
unusual punishment,' the import of them being too indefinite." Mr. Livermore opposed
the adoption of the clause, saying: "The clause seems to express a great deal of humanity,
on which account I have no objection to it; but as it seems to have no meaning in it, I do
not think it necessary."

217 U.S. 349, 368-69 (1910).
21 Id.; see also Furman v. Georgia, 408 U.S. 238, 258 (1972) ("We have very little evidence

of the Framers' intent in including the Cruel and Unusual Punishments Clause among those
restraints upon the new Government enumerated in the Bill of Rights.").
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criminal punishment violates the Eighth Amendment by examining
whether the specific punishment was thought "cruel and unusual" in
1791, the year of the adoption of the Bill of Rights.2 Under such a
historical analysis, the punishment of death is not unconstitutional per
se.2 3  Capital punishment was practiced in the American colonies
before the Revolutionary War.24 The death penalty is specifically ref-
erenced in the Fifth Amendment, which names the legal safeguards
required for those accused of ."capital" and other crimes.25 Further-
more, Congress, which proposed the Eighth Amendment, passed
criminal legislation in 1790 that included the death penalty,26 and the
death penalty is known to have been in use when the Bill of Rights
was adopted in 1791.27

While the Supreme Court has not abandoned the historical com-
ponent of Eighth Amendment analysis, other tests have been added
over time. Since 1910, the Supreme Court has indicated that it may
consider public attitudes of punishment in its decisions on Eighth
Amendment issues.28 The Court's reliance on public sentiment in

22 In Weems v. United States, the Court discussed the debate in Congress over the inclusion
of the phrase "cruel and unusual" in the Eighth Amendment. 217 U.S. at 368-69 (holding that 12
years jailed in irons at hard labor for the crime of falsifying records violated the Eighth Amend-
ment). In 1986 the Supreme Court reiterated that one test for determining whether a specific
punishment is unconstitutionally cruel and unusual is to examine whether the punishment "had
been considered cruel and unusual at the time that the Bill of Rights was adopted."' Ford v.
Wainwright, 477 U.S. 399, 405 (1986).

23 The Supreme Court has never held the death penalty to be cruel and unusual per se.
David L. Faigman, Reconciling Individual Rights and Government Interests: Madisonian Princi-
ples Versus Supreme Court Practice, 78 VA. L. REV. 1512, 1551 (1992). The Court noted that
"the punishment of death is not cruel, within the meaning of that word as used in the Constitu-
tion." In re Kemmler, 136 U.S. 436, 447 (1890) (holding that death by electrocution is not
unconstitutional).

24 Before independence, American colonial laws authorized capital punishment for such
offenses as idolatry, adultery, and witchcraft. Even the most progressive, religion-based colonies
such as the Quaker communities of Pennsylvania and West Jersey made murder and treason
capital crimes. BRYAN VILA & CYNTHIA MORRIS, CAPITAL PUNISHMENT IN THE UNITED
STATES: A DOCUMENTARY HISTORY 2 (Greenwood Press 1997).

25 "No person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment or indictment of a Grand Jury . . . ; nor shall any person be subject for the same
offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to
be a witness against himself, nor be deprived of life, liberty, or property, without due process of
Iaw .... " I T.S. CONST. amend. V (emphasis added).

26 WALTER BERNS, FOR CAPITAL PUNISHMENT 31 (Basic Books 1979).
27 VILA & MORRIS, supra note 24, at 23-24.
28 The meaning of cruel and unusual punishment "is not fastened to the obsolete but may

acquire meaning as public opinion becomes enlightened by a humane justice." Weems v. United
States, 217 U.S. 349, 378 (1910).
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such cases had grown so much that by 1992 one law professor wrote:
"More than any other amendment, perhaps, construction of the
Eighth Amendment has depended on modern sensibilities . "...29

Such sensibilities, as demonstrated by public opinion polls, played an
important role in the decision of the Atkins majority. Although the
dissenting Justices protested that the majority's decision had "no sup-
port in the text or history of the Eighth Amendment,"3 they could not
have been surprised that public opinion had finally trumped the his-
torical test; such a change had been brewing for decades.

A. The Evolution of "Cruel and Unusual Punishment"

The modern standard used to determine whether a particular
punishment is cruel and unusual, and thus unconstitutional under the
Eighth Amendment, has its roots in the 1910 case of Weems v. United
States.31 In Weems, the Court held that a punishment of 12 years
jailed in irons at hard labor for the crime of falsifying records was
excessive and thus violated the Eighth Amendment's prohibition on
cruel and unusual punishment.3 2 Referencing the work of a promi-
nent contemporary constitutional scholar, the Court stated, "The
clause of the Constitution in the opinion of the learned commentators
may be therefore progressive, and is not fastened to the obsolete but
may acquire meaning as public opinion becomes enlightened by a
humane justice."33 Until Weems, the Court had not definitively inter-
preted the meaning of "cruel and unusual punishment."34 Weems was
also important because it was the first time the Court struck down a
statutory punishment as unconstitutional.35

It was nearly fifty years before the Court struck down another
statute on Eighth Amendment grounds.36 This next important step in
the evolution of the modern interpretation of the Amendment came
in the 1958 case of Trop v. Dulles.3 7 Although "cruel and unusual"

29 Faigman, supra note 23, at 1552.
30 Atkins v. Virginia, 536 U.S. 304, 337 (2002) (Scalia, J., dissenting).
31 217 U.S. 349 (1910).
32 Id.
33 Id. at 378.
34 Id. at 369 ("No case has occurred in this court which has called for an exhaustive defini-

tion [of the phrase].").
35 HuGo BEDAU, THE COURTS, THE CONSTITUTION, AND CAPITAL PUNISHMENT 32 (Lex-

ington Books 1977).
36 Id.
37 356 U.S. 86 (1958).
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punishments may bring to mind physical penalties such as hard labor,
torture, or execution, the punishment at issue in Trop was forfeiture
of citizenship."a Trop had escaped from a military stockade while serv-
ing in the U.S. Army in French Morocco during World War 11." He
was convicted of desertion in a general court-martial and his sentence
included a dishonorable discharge.4 ° When Trop applied for a pass-
port in 1952, he was denied on the ground that he was no longer a
U.S. citizen.41 He had lost his citizenship under a provision of the
Nationality Act of 1940, which stated that a person convicted of war-
time desertion who was dismissed or dishonorably discharged from
the military as a result of the conviction "shall lose his nationality. 42

A plurality of the Supreme Court ruled in Trop that "citizenship
is not subject to the general powers of the National Government and
therefore cannot be divested in the exercise of those powers. 43

Although that conclusion alone was enough to overrule the Second
Circuit's holding, the Supreme Court plurality further considered
whether revocation of citizenship violated the Eighth Amendment.'
In finding that it did, the plurality stated:

The exact scope of the constitutional phrase "cruel and unusual" has
not been detailed by this Court. But the basic policy reflected in these
words is firmly established in the Anglo-American tradition of crimi-
nal justice. The phrase in our Constitution was taken directly from the
English Declaration of Rights of 1688, and the principle it represents
can be traced back to the Magna Carta. The basic concept underlying
the Eighth Amendment is nothing less than the dignity of man. While
the State has the power to punish, the Amendment stands to assure
that this power be exercised within the limits of civilized standards.
Fines, imprisonment and even execution may be imposed depending

38 Id.

39 Id. at 87.
40 Id. at 88.

41 Id.
42 Id.

43 Trop, 356 U.S. at 92. The plurality opinion was written by Chief Justice Warren, who was
joined by Justices Black, Douglas, and Whittaker. /. at 87. justice Brennan coicurred with thc
result but thought the statute authorizing revocation of citizenship was an unconstitutional
extension of Congress' war powers, not that the punishment itself violated the Eighth Amend-
ment. Id. at 114.

44 Id. at 99.
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upon the enormity of the crime, but any technique outside the bounds
of these traditional penalties is constitutionally suspect. 5

Referencing Weems, Chief Justice Warren noted that "the words
of the Amendment are not precise, and that their scope is not static. 46

The plurality opinion then stated: "The Amendment must draw its
meaning from the evolving standards of decency that mark the pro-
gress of a maturing society. '47 Without stating exactly what test it had
used to make its determination, the plurality concluded that "the use
of denationalization as a punishment was barred by the Eighth
Amendment.

48

Despite the modern reliance on Trop as establishing "evolving
standards of decency" as the measure of Eighth Amendment constitu-
tionality4 9 it is questionable whether such a rule should be taken from
the case. For one, the issue in the case-whether Trop could lose his
citizenship for deserting the military during wartime-was resolved at
the end of the first section of the plurality opinion, where Chief Justice
Warren wrote: "As long as a person does not voluntarily renounce or
abandon his citizenship . . . his fundamental right of citizenship is
secure. On this ground alone the judgment in this case should be
reversed."5 Once the case was decided on that ground, there was no
need to examine the Eighth Amendment issue.

Also notable is the fact that the dissent, written by Justice Frank-
furter and joined by Justices Burton, Clark, and Harlan,51 did not
directly comment on the majority's grandiose reference to the "dignity
of man" or "evolving standards of decency." The dissent argued that
the power to revoke citizenship for convicted deserters arose from

45 Id. at 99-100.
46 Id. at 100-01.
47 Id. at 101.
48 Id.
49 See, e.g., Justice Marshall's concurrence in Furman v. Georgia:

Perhaps the most important principle in analyzing "cruel and unusual" punishment ques-
tions is one that is reiterated again and again in the prior opinions of the Court: i.e., the
cruel and unusual language "must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society." Thus, a penalty that was permissi-
ble at one time in our Nation's history is not necessarily permissible today.

408 U.S. 238, 329 (1972) (internal citation omitted). To support this "most important principle,"
Marshall cited only to Weems, Trop, and Robinson v. California, 370 U.S. 660 (1962) (holding
unconstitutional a state law making it a crime to be addicted to illegal drugs). Id.

50 Trop, 356 U.S. at 93.
51 Id. at 114.
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Congress' war powers, and that the only limitations on such powers
came from the Due Process Clause.52 The dissent also thought that
denationalization in this instance was not punishment per se, and that
it therefore could not be banned as "cruel and unusual."53 Further-
more, the dissent hinted that the plurality's view may have been based
on personal opinion rather than the law:

[I]t is not the business of this Court to pronounce policy. It must
observe a fastidious regard for limitations on its own power, and this
precludes the Court's giving effect to its own notions of what is wise or
politic. That self-restraint is of the essence in the observance of the
judicial oath, for the Constitution has not authorized the judges to sit
in judgment on the wisdom of what Congress and the Executive
Branch do.54

In the decades since Trop, public opinion has played an increas-
ingly important role in Eighth Amendment jurisprudence. For exam-
ple, public opinion was referenced in the 1972 decision of two of the
concurring Justices in Furman v. Georgia. There, in a five to four
decision the Court held that the imposition and carrying out of death
sentences in the three cases at issue violated the Eighth Amend-
ment.56 Two of the concurring Justices-Marshall and Brennan-had
concluded that the death penalty is per se unconstitutional in part
because it is opposed by a majority of Americans,57 yet neither Justice
cited any authority or data for their assertions that the public opposed
all executions.58

52 Id. at 120-21.
53 Id. at 124-25.
54 Id. at 120.
55 408 U.S. 238, 295, 360 (1972) (Brennan and Marshall, JJ., concurring).
56 Id. at 239-40.
57 One of Justice Marshall's reasons for opposing the death penalty was that "it is morally

unacceptable to the people of the United States at this time in our history." Id. at 360 (Marshall,
J., concurring). Similarly, Justice Brennan opposed the death penalty processes at issue in part
because capital punishment "has been almost totally rejected by contemporary society." Id. at
295 (Brennan, J., concurring).

58 Although Justice Marshall stated that the American public was opposed to the death
pcnaly, id. ati 360, his---. ----- r.- -- 1. sc 1.... -Adem;ine the er y a f that mncisin"
For one, Marshall quoted Judge Frank's statement from the espionage case involving Julius and
Ethel Rosenberg that community sentiment "is usually an unknowable." Id. at 361 (citing
United States v. Rosenberg, 195 F.2d 583, 608 (1952)). Justice Marshall then went on to state:

While a public opinion poll obviously is of some assistance in indicating public acceptance
or rejection of a specific penalty, its utility cannot be very great. This is because whether

[Vol. 14:1
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Ironically, Furman's dissenting Justices59 referred to public opin-
ion data to show that state legislatures, in authorizing capital punish-
ment for violations of state laws, had the support of their citizens.6"
To support the proposition that legislatures had not completely "lost
touch with current social values," the dissent cited a 1966 national poll
which showed that 42% of respondents favored capital punishment,
while 47% opposed it, as well as a 1969 poll showing 51% in favor and
40% opposed.6 1 It is important to note that the dissent stated that it
was not "assessing the reliability of such polls, or intimating that any
judicial reliance could ever be placed on them ... 62

The reliance upon public opinion to determine "evolving stan-
dards of decency" continued to gain influence over time. In the 1976
case of Roberts v. Louisiana,63 the Court prohibited mandatory death
sentences for certain crimes involving homicide.' In Roberts, how-
ever, the majority only referred to mediated public opinion, not direct
public opinion as measured by polls. The majority cited the actions of
state legislatures and juries "in every jurisdiction in this Nation" as
support for the proposition that the public opposed mandatory death
sentences for certain crimes.65 The closest reference to unmediated
public opinion is found in Justice White's Roberts dissent, which dis-

or not a punishment is cruel and unusual depends, not on whether its mere mention
"shocks the conscience and sense of justice of the people," but on whether people who
were fully informed as to the purposes of the penalty and its liabilities would find the
penalty shocking, unjust, and unacceptable.

Id. In other words, to Marshall, only the opinions of the enlightened-not the public at large-
mattered.

Justice Brennan's references to public opinion appear to be more traditional than Justice
Marshall's in that Brennan primarily referred to public opinion as mediated through state legis-
lative action and the actions of sentencing juries. See id. at 298-300 & nn.52-53.

59 Chief Justice Berger, Justice Blackmun, Justice Powell, and Justice Rehnquist dissented.
Id. at 375.

60 See id. at 383-87. The dissent noted that "this Court has never had to hold that a mode
of punishment authorized by a domestic legislature was so cruel to be fundamentally at odds
with our basic notions of decency. Judicial findings of impermissible cruelty have been limited,
for the most part, to offensive punishments devised without specific authority by prison officials,
not by legislatures." Id. at 384 (internal citation omitted).

61 Furman, 408 U.S. at 386.
62 Id. at 385.
63 428 U.S. 325 (1976).
64 "The Eighth Amendment, which draws much of its meaning from 'the evolving standards

of decency that mark the progress of a maturing society,' simply cannot tolerate the reintroduc-
tion of a practice so thoroughly discredited [as the automatic imposition of the death penalty
upon conviction of certain crimes]." Id. at 336 (citation omitted).

65 Id.
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cussed the percentage of voters supporting referenda that would have
outlawed the death penalty in California and Massachusetts.66 Yet
even Justice White questioned the use of polls in death penalty cases
by pointing to a law review article that criticized the validity of such
polls. 67 Furthermore, Justice White noted that "neither the parties
here [in Roberts] nor amici rely on such polls as relevant to the issue
before US." 68

B. Penry v. Lynaugh
The first indication that the Court might seriously consider rely-

ing on public opinion as revealed by polls for deciding a death penalty
case came in 1989 in Penry v. Lynaugh.69 Trop's "evolving standards
of decency" dicta took center stage as the Court considered the consti-
tutionality of death sentences for mentally retarded capital offenders.
Penry was convicted in Texas for raping, beating, and stabbing a
woman, who died as a result of her injuries.70 The jury heard testi-
mony indicating that Penry had traumatic brain damage, possibly
caused during birth,71 was beaten and abused as a child 7 and had an
IQ around 54, indicating "mild" to "moderate" retardation. 73 Penry
was found competent by the jury to stand trial74 and found guilty of
capital murder.75 One of the claims made in his appeal was that the
death penalty for a mentally retarded defendant constituted cruel and
unusual punishment in violation of the Eighth Amendment.76

The Penry Court was more explicit than the Trop Court in stating
what tests should be used to judge whether a particular punishment
violates the Eighth Amendment. Writing for the majority,77 Justice
O'Connor explained that, at the very least, punishments that were
considered cruel and unusual when the Bill of Rights was adopted

66 Id. at 352 n.5 (White, J., dissenting).
67 Id. The law review article referred to is Neil Vidmar & Phoebe Ellsworth, Public Opin-

ion and the Death Penalty, 26 STAN. L. REV. 1245 (1974).
68 Roberts, 428 U.S. at 352-53.
69 492 U.S. 302 (1989).
70 Id. at 307.
71 Id.
72 Id. at 309.
73 Id. at 308.
74 Id.
75 Penry, 492 U.S. at 310.
76 Id. at 310-11.
77 Part IV-B of the opinion was written by Justice O'Connor and joined by Chief Justice

Rehnquist as well as Justices White, Scalia, and Kennedy.
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would violate the Eighth Amendment today.7" The Court noted that
"[t]he prohibitions of the Eighth Amendment are not limited, how-
ever, to those practices condemned by the common law in 1789." 79 It
was at this point that the Court leaned heavily on the quotable hold-
ing in Trop. The Penry Court stated: "The prohibition against cruel
and unusual punishments also recognizes the 'evolving standards of
decency that mark the progress of a maturing society.' In discerning
these 'evolving standards,' we have looked to objective evidence of
how our society views a particular punishment today."8 " In addition
to historical examination, the Court provided two examples of "objec-
tive evidence" to be considered, stating that "[t]he clearest and most
reliable objective evidence of contemporary values is the legislation
enacted by the country's legislatures. We have also looked to data
concerning the actions of sentencing juries."81

The Court then worked its way through each of the Eighth
Amendment tests it had just named. First, the Court considered
whether Eighteenth Century common law had prohibited executing a
mentally retarded offender with the mental ability of Penry, and con-
cluded that it had not. 2 Next, the Court considered whether state
legislatures could provide evidence of an "emerging national consen-
sus against execution of the mentally retarded," and concluded that
they could not because only two states-Georgia and Maryland-had
enacted statutes banning the execution of mentally retarded offenders
found guilty of capital offenses.8 3 Finally, the Court concluded that
the behavior of juries could not be used to demonstrate a national
consensus because Penry had not offered any such evidence to the
Court.84

Instead of offering evidence of state legislature or jury behavior
to demonstrate that standards of decency had "evolved," Penry's

78 Penry, 492 U.S. at 330.
79 Id.
80 Id. at 330-31 (internal citations omitted).
81 Id. at 331.
82 Id. at 333.
83 Id. at 333-34. At the time of the Penry ruling, Georgia's was the only state ban in effect;

Maryland's ban had been enacted by the legislature but had not yet taken effect. The Federal
Anti-Drug Abuse Act of 1988 also included such a ban for federal prosecutions.

The Court also made it a point to mention that adding Georgia and Maryland to the 14
states which already outlawed capital punishment completely would still not "provide sufficient
evidence at present of a national consensus." Id. at 334.

84 Penry, 492 U.S. at 333-34.

2004]



CIVIL RIGHTS LAW JOURNAL

attorneys pointed to public opinion surveys conducted in Texas, Flor-
ida, and Georgia which reportedly demonstrated that public opinion
in those states was significantly opposed to such sentences. 85 How-
ever, the Court categorically rejected this approach:

The public sentiment expressed in these and other polls and resolu-
tions may ultimately find expression in legislation, which is an objec-
tive indicator of contemporary values upon which we can rely. But at
present, there is insufficient evidence of a national consensus against
executing mentally retarded people convicted of capital offenses for us
to conclude that it is categorically prohibited by the Eighth
Amendment.86

That pronouncement settled the matter, but only for a little more than
a decade. In the 2001-2002 term, the Supreme Court again took up
the issue of death sentences for mentally retarded convicted murder-
ers in Atkins v. Virginia.7

C. Atkins v. Virginia
When the Court held in Atkins that the death penalty was uncon-

stitutional as applied to mentally retarded capital defendants, the
majority's primary rationale for changing its mind was that, in the 13
years since the Penry decision, "the American public, legislators,
scholars, and judges have deliberated over the question of whether the
death penalty should ever be imposed on a mentally retarded crimi-
nal."88 Leaning heavily on the "evolving standards of decency" state-
ment from Trop v. Dulles, the Court then considered thoroughly only
one of the "objective evidence" tests used in Penry: examination of
the actions of state legislatures.89 The Court dismissed out of hand the
other Penry tests: examination of whether a punishment was or was

85 Id. at 334-35.
86 Id. at 335.
87 536 U.S. 304 (2002).
88 Id. at 307.
89 The Court also significantly modified this test. In Penry the Court examined the total

number of states which outlawed the death penalty for mentally retarded offenders; in Atkins
thc Court lA l t legitlattrth thnt hd recently addressed the issue. In other words,
the Atkins Court looked to the trend (which favored banning the punishment) rather than over-
all numbers (which had 20 states still in favor of allowing the punishment, as compared to 18
states not allowing it). After making this comparison, the Court concluded that "[m]uch ha[d]
changed" in the 13 years since Penry. Id. at 314. What mattered was "not so much the number
of these States ... but the consistency of the direction of change." Id. at 315.

[Vol. 14:1
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not considered cruel and unusual at the time of the adoption of the
Bill of Rights,90 and examination of the behavior of sentencing
juries.91

To bolster its conclusion that "the practice ... has become truly
unusual, and it is fair to say that a national consensus has developed
against it," 92 the majority wrote an extraordinary footnote. Footnote
21 cited four other factors as "evidence" of the fact that "this legisla-
tive judgment [of 18 states] reflects a much broader social and profes-
sional consensus."93 First, the Court referenced organizations "with
germane expertise," such as the American Psychological Association
and the American Association of Mental Retardation, which had
adopted official positions against the practice. 94 Second, the Court
cited "widely diverse religious communities in the United States" that
had submitted amicus briefs in opposition to the practice.95 Third, the
Court noted that the practice is disapproved by nations around the
world.9 6 Finally, the Court stated that "polling data shows a wide-
spread consensus among Americans, even those who support the
death penalty, that executing the mentally retarded is wrong." 97 To
support this conclusion, the Court cited a news article in the New York
Times and an appendix to an amici brief submitted by the American

90 Early in its Eighth Amendment analysis, the Court stated: "A claim that punishment is
excessive is judged not by the standards that prevailed in 1685 when Lord Jeffreys presided over
the 'Bloody Assizes' or when the Bill of Rights was adopted, but rather by those that currently
prevail." Id. at 311.

In his dissent, Justice Scalia noted that "[t]he Court makes no pretense that execution of the
mildly mentally retarded would have been considered 'cruel and unusual' in 1791." Id. at 340.

91 The majority referenced the fact that some states which authorized such sentences had
not carried any out "for decades." Id. at 316. However, this is not necessarily because juries in
the state refuse to sentence mentally retarded capital offenders to death. Instead, it may be due
to the fact that no such offenders have come to trial of late, or that such sentences have been
applied but not carried out due to appeals and other delays in the system.

Chief Justice Rehnquist noted in his dissent that no statistics were introduced by Atkins or
his amici to show one way or the other what sentencing juries think about such punishment.
Rehnquist concluded that "[a]pparently no such statistics exist," a fact which he thought should
count against Atkins, as it was his burden to demonstrate such a consensus against the practice.
See id. at 324 (Rehnquist, C.J., dissenting).

92 Id. at 316.
93 Atkins, 536 U.S. at 316 n.21.
94 Id.
95 Id.
96 Id.
97 Id.
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Association of Mental Retardation for the case of McCarver v. North
Carolina.98

Citing the case of Thompson v. Oklahoma,99 the Court explained
the weight it gave the four factors discussed in Footnote 21:
"Although these factors are by no means dispositive, their consistency
with the legislative evidence lends further support to our conclusion
that there is a consensus among those who have addressed the
issue.""' In other words, the Court held that, along with other evi-
dence, public opinion polls are relevant to a determination of whether
a punishment violates the Eighth Amendment's ban on cruel and unu-
sual punishment.

D. Footnote 21: The Court and the Popular Will

While the "evolving standards of decency" of the American pub-
lic had been an important consideration in death penalty jurispru-
dence at least since Trop v. Dulles in 1958, until Atkins v. Virginia the
Supreme Court had required the opinion of Americans to be medi-
ated through the electoral process (shown via statutes enacted by state
legislatures) or through the jury process (through the actions of sen-
tencing juries considering capital crimes). In Atkins' Footnote 21,
however, the Supreme Court took judicial notice of unmediated and
unverified public opinion-as demonstrated in public opinion polls
that were never examined under the rules of evidence to determine
their accuracy-as a basis for declaring a punishment to be unconsti-
tutionally cruel and unusual.

As noted above, public opinion polls were only part of the evi-
dence used by the majority to support the proposition that "a national
consensus has developed against" applying capital sentences to men-

98 Id.; see also Brief of Amici Curiae American Association on Mental Retardation et al.,
McCarver v. North Carolina, cert. granted, 532 U.S. 941 (2001), cert. dismissed, 533 U.S. 975
(2001) (No. 00-8727) (supporting the Petitioner) [hereinafter McCarver Amici Brief]. Before
the Supreme Court heard arguments in McCarver, the case became moot when North Carolina
passed legislation to prohibit the execution of mentally retarded offenders with lQs below 70.
Jennifer Myers, High Court Weighs Execution of Mentally Retarded, LEGAL INTELLIGENCER,
Feb. 21, 2002, at 4; Paul Duggan & Glenda Cooper, Court Asked to Dismiss N.C. Death Row
Appeal, , Pc ... Dro Aug. 8, 2001, at A3.

99 487 U.S. 815, 830 (1988) (stating that the Court may consider views "of respected profes-
sional organizations, by other nations that share our Anglo-American heritage, and by the lead-
ing members of the Western European community"). Note, however, that Thompson did not
mention anything about public opinion polls.

'00 Atkins, 536 U.S. at 316 n.21.
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tally retarded offenders. Because public opinion was only one of four
non-dispositive factors examined by the majority, some might wonder
why much attention should be paid to a point made in a footnote
toward the end of an opinion deciding a relatively narrow Eighth
Amendment issue.

In his dissent,' Chief Justice Rehnquist focused on why the
majority's reliance on the polling data was noteworthy and disturbing
to some. In general, the Chief Justice disagreed with the majority's
going beyond the "well-established objective indicators of contempo-
rary values ' 10 2 that had been used in Penry, such as enactments of
state legislatures 03 and actions of sentencing juries.10 4 Rehnquist also
opposed the "blind-faith credence" he felt the majority accorded to
the polls and said reliance on non-judicial evidence showed the major-
ity's "willingness to proscribe by judicial fiat ... a punishment about
which no across-the-board consensus has developed through the
workings of normal democratic processes in the laboratories of the
states. "105

Perhaps more important than the Chief Justice's ideological
opposition to the majority's use of polls in Atkins was what might be
called his methodological opposition. He pointed out potential meth-
odological problems that may arise from a court's use of such polls,
and listed potential variations in survey methodology which can
"skew" survey results."0 6 Chief Justice Rehnquist also raised what
may be termed evidentiary or admissibility criticisms of the majority's
use of polling data. Because the polls referenced by the majority had
been submitted by amici curiae in another case altogether, they had
never been offered at trial, and so never had been examined under
rules of evidence for reliability and relevance to the specific question

101 Id. at 321 (Rehnquist, C.J., dissenting) (joined by Scalia, J. and Thomas, J.). Justice
Scalia issued a dissenting opinion as well, which was joined by Chief Justice Rehnquist and Jus-
tice Thomas. Id. at 337 (Scalia, J., dissenting).

102 Id. at 328.
103 Id. at 322-23 (citing Penry v. Lynaugh, 492 U.S. 302, 331 (1987), for the statement that

legislation is the "clearest and most reliable objective evidence of contemporary values").
104 Id. at 323 (Rehnquist, C.J., dissenting).
105 Id. at 326.
106 Atkins, 536 U.S. at 326-27.
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at issue in Atkins. °7 In a separate dissent, Justice Scalia also criticized
the majority's reliance on public opinion polls." 8

Most of the dissents' criticisms are general in nature and could
apply to any case in which the Supreme Court decides to rely on pol-
ling data to determine a constitutional question. Unfortunately, the
Atkins majority failed to address these criticisms, in the process miss-
ing an opportunity to instruct lower courts on how to determine the
admissibility and probative value of public opinion polls in such future
cases.

III. THE PROBLEM WITH POLLS

The Atkins dissenters strenuously objected to the conclusion and
the methods used by the majority to ban death sentences for mentally
retarded offenders. Chief Justice Rehnquist's dissent focused prima-
rily on methodological and evidentiary problems with the use of polls
in Footnote 21, while Justice Scalia's dissent was based primarily on
ideological and constitutional arguments. Each will be discussed in
turn.

A. "Not Demonstrated to Be Reliable": Methodological Concerns
with Footnote 21's Polls
In his Atkins dissent, Chief Justice Rehnquist rejected the evi-

dence cited by the majority in Footnote 21 to demonstrate a new
evolving standard of decency: foreign laws, the views of professional
and religious groups, and polling data.'0 9 Instead, he argued that the
Court should rely on legislation as the "clearest and most reliable
objective evidence of contemporary values." ' In addition to legisla-
tive action, the Chief Justice also noted that data on the actions of
sentencing juries has been considered by the Court in the past,
although he stated out that such information is "entitled to less weight
than legislative judgments." '

More importantly, the Chief Justice strongly objected to what he
called the majority's "uncritical acceptance" of poll data to demon-

107 Id. at 327-28.
108 Id. at 347-48. Note that much of Justice Scalia's dissent focused on arguments based on

a counter-majoritarian reading of the Constitution. See infra Section III.B.
109 Atkins, 536 U.S. at 322.
110 Id. at 322-23 (quoting Penry v. Lynaugh, 492 U.S. 302, 331 (1987)).
111 Id. at 323. Chief Justice Rehnquist further noted that neither the petitioner nor his

amici introduced such data in Atkins. Id. at 324.
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strate that the American public opposes capital punishment for men-
tally retarded capital offenders.1 2 He opposed the use of polls "not
demonstrated to be reliable"" 3 and pointed out that the Court
"lack[ed] sufficient information to conclude that the surveys were con-
ducted in accordance with generally accepted scientific principles or
are capable of supporting valid empirical inferences about the issue
before us." '14 He further noted:

An extensive body of social science literature describes how method-
ological and other errors can affect the reliability and validity of esti-
mates about the opinions and attitudes of a population derived from
various sampling techniques. Everything from variations in the survey
methodology, such as the choice of the target population, the sampling
design used, the questions asked, and the statistical analyses used to
interpret the data can skew the results.11 5

He concluded: "Looking at the polling data ... one cannot help but
observe how unlikely it is that the data could support a valid inference
about the question presented in this case. 1 1 6

The Chief Justice's dissent raised three valid concerns about the
polls relied on by the majority in Footnote 21: the questions asked in
the polls, l1 y the objectivity of the polls,11 and the sampling techniques
used in the polls.'1 9 Unfortunately, the majority failed to address
these issues at all, missing an opportunity to instruct lower courts as to
the proper method for assessing the evidentiary value of public opin-
ion polls in constitutional questions.

Because of the prevalence of public opinion polls in media today,
the Supreme Court's reliance on them in Atkins may not seem note-
worthy to most Americans. Yet there is a hidden danger in unques-
tioning acceptance of polls by courts. As Professor Hans Zeisel wrote
in 1960, "Because of a tendency to present survey findings in a way
that makes them appear simple and judgeable by the layman, the
detection of defects in survey evidence and the evaluation of its

112 Id. at 322.
113 Id. at 328.
114 Id. at 322.
115 Atkins, 536 U.S. at 326.
116 Id. at 327.
117 Id. at 326-27.
118 Id. at 327-28.
119 Id. at 327.
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weight and significance is not a simple task.""12 Zeisel recommended
that "no survey should be presented [in court] without accompanying
expert testimony. The expert will be needed precisely because of the
surface simplicity which almost all surveys, good or bad, tend to
display."' 21

Courts have been generally slow to accept polls and surveys as
having judicial value. Modern public opinion polling using scientific
methods such as random sampling arose in the mid-1930s. 122 Profes-
sor Zeisel's 1953 Harvard Law Review note stated that, other than in
cases regarding consumer brand-name identification and unfair com-
petition, "thus far polls have not been generally accepted by the
courts." '12 3 A 1960 article in the Cornell Law Quarterly noted that,
although "the science of making surveys has come into its own,"'1 24 the
law regarding survey evidence "is still far from settled doctrine.' 12

The admission of survey data as evidence has long been objected
to as hearsay,126 that is, "a statement ... offered in evidence to prove
the truth of the matter asserted.' 1 27 In the early days of polling, some
courts refused to allow the admission of survey and polling data, while
others required survey respondents to come to court to testify in per-
son.12 8 To defeat hearsay objections, attorneys wishing to admit such
data began to argue the application of the various hearsay exceptions
such as state of mind, present sense impression, and residual hearsay
exceptions. 129 Even under such modern exemptions, however, survey
information is not automatically admissible.

Opinion polls and survey data are now routinely admitted into
evidence. 3 ° Instead of focusing on hearsay concerns, modern cases

120 Hans Zeisel, The Uniqueness of Survey Evidence, 45 CORNELL L.Q. 322, 344 (1960).
121 Id.
122 THOMAS R. MARSHALL, PUBLIC OPINION AND THE SUPREME COURT 6 (1989).
123 Note, Public Opinion Surveys as Evidence: The Pollsters Go to Court, 66 HARV. L. REV.

498, 498-99 (1953).
124 Zeisel, supra note 120, at 322.
125 Id. at 345.
126 See Susan J. Becker, Public Opinion Polls and Surveys as Evidence: Suggestions for

Resolving Confusing and Conflicting Standards Governing Weight and Admissibility, 70 OR. L.
REV. 463, 470 (1991); Note, Opinion Polls and the Law of Evidence, 62 VA. L. REV. 1101, 1102
(1976); see also Zeisel, supra note 120, at 323.

127 FED. R. EvIo. 801(c).
128 Becker, supra note 126, at 469-72.
129 Id. at 472-74.
130 Id. at 463.
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involving survey data generally focus on probative value. 131 As one
scholar has explained, today "[a] court confronted with whether to
admit a particular survey usually engages in a detailed analysis of the
many steps involved in conducting the survey, seeking to identify
sources of error or bias which would taint the proffered results or
even render them irrelevant.1 ' 32

Chief Justice Rehnquist called for just such an examination in his
Atkins dissent: "In order to be credited here, such surveys should be
offered as evidence at trial, where their sponsors can be examined and
cross-examined about these matters. 1' 3 3 Rehnquist made a suggestion
for how the Atkins polling data might have been examined at trial:
"The Federal Judicial Center's Reference Manual on Scientific Evi-
dence and its Manual for Complex Litigation offer helpful suggestions
to judges called upon to assess the weight and admissibility of survey
evidence on a factual issue before a court." '134 The Manual for Com-
plex Litigation explains:

Statistical methods may often be used to estimate, to specified levels
of accuracy, the characteristics of a "population" or "universe" of
events, transactions, attitudes, or opinions by observing those charac-
teristics in a relatively small segment or "sample" of the population.
The use of acceptable sampling techniques, in lieu of discovery and
presentation of voluminous data from the entire population, may pro-
duce substantial savings in time and expense. In some cases, sampling
techniques may provide the only practicable means to collect and pre-
sent relevant data.135

The Manual also recommends seven factors for determining admissi-
bility and probative value of polls generated to measure opinions and
attitudes of a population.136

In addition to examining survey data under the Federal Judicial
Center standards, courts have often applied Rule 703 of the Federal
Rules of Evidence1 37 as a method for judging the admissibility of polls

131 Id.
132 Id. at 474-75.
133 Atkins v. Virginia, 536 U.S. 304, 327-28 (2002).
134 Id. at 327 (citations omitted).
135 MANUAL FOR COMPLEX LrrinATION (THIRD) § 21.493 (1995).
136 Id.
137 Rule 703, governing the basis of opinion testimony by experts, reads:
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and surveys.138 Similarly, the opinions of experts testifying at a trial
generally must conform with Rule 702 in that (1) the opinions must be
based on sufficient facts or data; (2) the opinions must be the product
of reliable principles and methods; and (3) the expert witness must
have applied the scientific or technical principles that are the basis of
the opinions reliably to the facts of the case at issue.13 9 As one com-
mentator has described the process:

Regardless of the source consulted [by the trial court], modern courts
evaluate the admissibility and, if admissible, the weight to be accorded
particular survey results by juxtaposing standards for survey method-
ology developed and accepted by social scientists with methodology
employed to produce the proffered results. Vigorous debate over the
validity of methodology ensues between litigants and their respective
experts, culminating in arguments supporting or decrying the verity of
the survey results.1 41

Certainly, no "vigorous debate" ever occurred over the data
relied upon in Footnote 21. If such an examination had been con-
ducted, it is likely that the data's admissibility and relevance would
have been challenged for the reasons raised in the Rehnquist dissent:

The facts or data in the particular case upon which an expert bases an opinion or infer-
ence may be those perceived by or made known to the expert at or before the hearing. If
of a type reasonably relied upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be admissible in evidence in order
for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible
shall not be disclosed to the jury by the proponent of the opinion or inference unless the
court determines that their probative value in assisting the jury to evaluate the expert's
opinion substantially outweighs their prejudicial effect.

FED. R. Evto. 703 (emphasis added).
138 Becker, supra note 126, at 475.
139 FED. R. EVID. 702. The Supreme Court held that the Federal Rules of Evidence apply

for the admission of scientific evidence in federal trials in Daubert v. Merrell Dow Pharmaceuti-
cals, 509 U.S. 579 (1993), and for other technical evidence in federal trials in Kumho Tire Co. v.
Carmichael, 526 U.S. 137 (1999). Since 1993, many states have adopted Daubert-like standards
for admission of expert testimony in state courts. See Paul C. Giannelli, Scientific Evidence in
Civil and Criminal Cases, 33 ARIZ. ST. L.J. 103, 103 n.6 (2001).

Under Daubert, the trial judge makes a preliminary determination of admissibility of the
evidence based on (1) whether the knowledge at issue is scientific, and (2) whether the informa-
tion will assist the trier of fact to understand or determine the facts in issue. 509 U.S. at 592-93.
Factors playing a role in this decision include: whether the method used to acquire the knowl-
edge has been tested, whether the scientific method used to acquire the knowledge has been
subjected to peer review, the error rate of the scientific method used, and the general acceptance
of the methodology in the scientific community. Id. at 593-94.

140 Becker, supra note 126, at 475-76.
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the questions asked in the polls, 141 the objectivity of the polls, 4 2 and
the sampling techniques used in the polls. 14 Only when these issues
are thoroughly examined can the probative value of the polls be
ascertained.

1. The Questions

The questions posed to poll respondents are extremely important
to the outcome.'" First, care must be taken to ensure that a poll cited
actually demonstrates the proposition it is used to support. 145 Chief
Justice Rehnquist noted that the polls cited in Atkins "do not appear
designed to gauge whether the respondents might find the death pen-
alty an acceptable punishment for mentally retarded offenders in rare
cases." 146 This is important because the public at large most likely is
not aware of all of the limitations the Court has placed on the death
penalty in the past 40 years, which make its imposition relatively infre-
quent.147 Chief Justice Rehnquist noted that the "categorical" nature
of the polls means that they "would not elicit whether the respondent
might agree or disagree that all mentally retarded people by definition
can never act with the level of culpability associated with the death
penalty, regardless of the severity of their impairment or the individ-
ual circumstances of their crime. 148

A cursory glance at some of the questions used to generate the
Footnote 21 polls demonstrates the lack of subtlety and nuance to
which Chief Justice Rehnquist alluded. For example, the poll of Con-
necticut residents taken by Quinnipac University in April 2001149 was
extremely vague. It asked respondents: "Do you think that persons

141 Atkins v. Virginia, 536 U.S. 304, 326-27 (2002).
142 Id. at 327-28.
143 Id. at 327.
144 The Manual for Complex Litigation advises that an "assessment of the validity of a

survey should take into account whether: the questions asked were clear and not leading ... 
MANUAL FOR COMPLEX LITIGATION (THIRD) § 21.493 (1995).

145 See generally HADLEY CANTRIL, GAUGING PUBLIC OPINION, chs. 1, 2 (1944), on the
importance of question wording. Becker notes that "litigants face the possibility that a court will
view a survey as having asked the wrong question; that is, one which yields results which are
irrelevant to the key issues in the litigation." Becker, supra note 126, at 481.

146 Atkins, 536 U.S. at 327.
147 See, e.g., Justice Scalia's discussion in his Atkins dissent of the "long list of substantive

and procedural requirements impeding imposition of the death penalty" that the Court has
added over the years. Id. at 352-53.

148 Id. at 327 (emphasis added).
149 Id. at 329-30.
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convicted of murder who are mentally retarded should or should not
receive the death penalty?""15 This question failed to define "mentally
retarded"' and only provided answer categories of "yes," "no," and
"don't know."' 152 Respondents whose answer might depend on the
specific facts of the case had no outlet for their opinion, other than to
reply "don't know."

The longer poll questions cited in Footnote 21 were not necessa-
rily any clearer than the shorter questions. For example, the poll of
Californians, conducted in 1989 by the Field Research Corporation,
began with this preface: "Some people feel there is nothing wrong
with imposing the death penalty on persons who are mentally
retarded depending on the circumstances. Others feel the death pen-
alty should never be imposed on persons who are mentally retarded
under any circumstance."'5 3 No definition of "mentally retarded" was
given, and the meaning of the phrase "depending on the circum-
stances" was not explained. 154

The poll questions that attempted to define "mentally retarded"
more specifically did not fare much better. In the Oklahoma poll
from 1999, respondents were asked about "persons convicted of mur-
der who are mentally retarded (or have a mental age between 5 and
10 years) .... "'15 A national Harris Poll conducted in September 1988
asked about "persons convicted of murder who have a mental age of
less than 18 (or the 'retarded') .... "156 Referencing "mental age" may
be prejudicial or leading.157 Courts have often cited leading or biased

150 Id.
151 The Commonwealth of Virginia argued in Atkins that the definition of "retarded"

favored by the Defendant-the definition adopted by the American Association on Mental
Retardation-has been controversial among experts in the field. See Brief for Respondent at 20,
Atkins v. Virginia, 536 U.S. 304 (2002) (No. 00-8452).

152 Atkins, 536 U.S. at 329-30.
153 Id. at 329.
154 The 1993 poll of Missouri residents was prefaced the same way: "Some people feel there

is nothing wrong with imposing the death penalty on persons who are mentally retarded depend-
ing on the circumstances. Others feel the death penalty should never be imposed on persons
who are mentally retarded under any circumstances." Id. at 331 (italics in original). The actual
question following this preface differed slightly from the California poll. Id.

155 Id. at 332.
156 Id. at 334.
157 Opponents of the death penalty in Atkins-type cases often have used the term "mental

age" in conjunction with comparisons to children, rather than IQ scores of the offenders. See,
e.g., A Mind to Murder? The Court Should Bar Executions of the Mentally Retarded, PrTrs-
BURGH POST-GAZETtE, Apr. 4, 2001, at A12 ("If children lack the necessary understanding of
the crimes they committed, so do chronological adults with the mental ages of children."); We
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questions as grounds for granting little weight to survey results, or for
excluding them completely."' 8

Some of the questions in the polls at issue were potentially con-
fusing. A poll of Louisianans conducted in 1993 by the Marketing
Research Institute asked: "Would you vote for the death penalty if the
convicted person is mentally retarded?" '59 It is unclear if the question
was referring to a "vote" during jury deliberations, a vote in a political
election, or some other sort of vote.1 60 A national poll taken in July
1989 by the firm Yankelovich Clancy Shulman for Time magazine and
CNN asked: "Do you favor or oppose the death penalty for mentally
retarded individuals convicted of serious crimes, such as murder? 16t

Because "serious crimes" can mean different things to different peo-
ple, respondents mistakenly could have thought the question con-
cerned the death penalty for mentally retarded offenders found guilty
of crimes such as rape, for which execution is no longer legal.162 Such
impressions would be misleading because the only crime at issue in
Atkins was murder.

Don't Execute Children, Do We?, CHI. TRIB., Feb. 21, 1999, at 18; Execute a 7-Year-Old?, WASH.
POST, Jan. 13, 1989, at A20 ("Most Americans ... would be repelled by the thought of a 7-year-
old being strapped to a table and given a lethal injection.").

A similar argument about mental age has been used by lobbyists for the mentally retarded
to gain sympathy for their cause. Former Florida state senator Frank Mann, a lobbyist for the
Association of Retarded Citizens, told a newspaper columnist, "We wouldn't execute a 7-year-
old .... Would we execute someone with the mind of a 7-year-old?" Martin Dyckman, Death
Penalty's High Price, ST. PETERSBURG TIMES, April 19, 1992, at 3D.

158 See Becker, supra note 126, at 479 n.80.
159 Atkins, 536 U.S. at 330.
160 Studies have noted that poll respondents' support for the death penalty generally dimin-

ishes when the respondent is asked to consider the issue from the point of view of a jury member
deliberating a death sentence, rather than the respondent's opinion of the issue generally. Wil-
liam J. Bowers, Margaret Vandiver & Patricia H. Dugan, A New Look at Public Opinion on
Capital Punishment: What Citizens and Legislators Prefer, 22 AM. J. CRIM. L. 77, 83 (1994);
Samuel Cameron, The Demand for Capital Punishment, 13 INT'L REV. L. & ECON. 47, 55-56
(1993).

This phenomenon is illustrated by two of the poll questions referenced in Footnote 21.
When Peter Hart Research Associates, Inc. posed the question without referring to the respon-
dent as being a member of a jury, 58% responded as "strongly" or "somewhat" favoring a pro-
posal to "prohibit the death penalty for defendants who are mentally retarded." When the
question was posed as if the respondent were a member of a jury determining a sentence for a
mentally retarded defendant who has been convicted of murder, 72% were "much" or "some-
what less likely" to "support the use of the death penalty in this specific case .... Atkins, 536
U.S. at 336-37 (United States poll from Dec. 1999).

161 Atkins. 536 U.S. at 335.
162 Coker v. Georgia, 433 U.S. 584 (1977) (holding that the punishment of death for the

crime of rape violates the Eighth Amendment).
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While some questions could have been clearer, it was at least pos-
sible for the Court to read them and take the actual wording into
account when considering the resulting numbers. However, three of
the polls cited-for Florida, Georgia, and one of the four polls taken
in Texas-did not include the specific questions posed in the polls. 163

Because the questions were not provided, it is nearly impossible to say
what "71% opposed, 164 "66% opposed, 165 or "73% opposed1 66

actually means.
The order in which questions are asked in surveys matters.167

National polls conducted by Princeton Research Associates in the
mid-1990s showed that the order in which survey respondents are
asked about potential mitigating factors for murder makes a differ-
ence to the responses received. 168  Unfortunately, the Footnote 21
polls did not explain the context in which the questions at issue were
asked, making it impossible to ascertain if any bias was present in the
question order.

As expert Susan J. Becker has noted: "In light of the difficulties
engaged in question formulation, a litigant offering survey results into
evidence is virtually assured that the opposing party, an expert
retained by that party, or the court itself will scrutinize the survey
questions for intended as well as inadvertent bias and potentially fatal
semantic flaws. ' 169 Of course, no such opportunity was available in
Atkins, putting the probative value of these polls into question.

2. Objectivity

The objectivity of the organization conducting a poll is also
important to ascertain when deciding probative value of the poll's
results.17 ° Chief Justice Rehnquist's Atkins dissent noted that the

163 See Brief of Amici Curiae American Association on Mental Retardation et al. app. D,
Atkins v. Virginia, 536 U.S. 304 (2002) (No. 00-8452), reprinted in Atkins v. Virginia, 536 U.S.
304, 330, 333 app. (2002) (Rehnquist, C.J., dissenting).

164 Atkins, 536 U.S. at 330 (Florida statistic).
165 Id. (Georgia statistic).
166 Id. at 333 (Texas statistic).
167 For example, "preconditioning" questions may "detract from the credibility of the sur-

vey's results." Nnte. Opinion Polls and the Law of Evidence, 62 VA. L. REV. 1101, 1130 (1976).
168 Samuel R. Gross, Update: American Public Opinion on the Death Penalty-it s Getting

Personal, 83 CORNELL L. REV. 1448, 1468-69 (1998).
169 Becker, supra note 126, at 481.
170 The Manual for Complex Litigation advises that an "assessment of the validity of a

survey should take into account whether.., the process was conducted so as to ensure objectiv-
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information provided in the Footnote 21 polls "does not indicate why
a particular survey was conducted or, in a few cases, by whom-fac-
tors which also can bear on the objectivity of the results. 171

Although all of the questions at issue were on the subject of the
death penalty and the mentally retarded generally,7 the fact that the
polls were conducted by different organizations may have affected the
polls' objectivity. Some of the polls were conducted for media outlets
like the Atlanta Journal, the Christian Science Monitor, and the Char-
lotte Observer.1 73  Certainly, most media organizations claim to be
objective when gathering information, 174 but not all of the polls refer-
enced in Footnote 21 were conducted on behalf of the media. One
poll cited was sponsored by Amnesty International, 75 which opposes
the death penalty, 76 one was conducted on behalf of the NAACP
Legal Defense and Education Fund's "Unfinished Agenda on Race"

177survey, and one was conducted for the Oklahoma Indigent Defense
System.1 78 The survey organizations conducting the polls on behalf of
these groups very well may be neutral on the issue of the death pen-
alty, but the agendas of the sponsoring groups, as well as all of the

ity..." as well as ensure that "the survey was conducted by qualified persons following proper
interview procedures .... " MANUAL FOR COMPLEX LITIGATION (THIRD) § 21.493 (1995).

171 536 U.S. at 327.
172 Again, the questions were not included for polls of Florida, Georgia, and one of the

four polls of Texans, so one must trust the word of those submitting the poll results as to the
nature of the questions asked in those polls. See supra notes 164-66 and accompanying text.

173 Atkins, 536 U.S. at 329-31.
174 It is also important to note that media organizations often do not reveal the questions

asked when reporting on the results of polling conducted by an outside organization on their
behalf. As noted above, the questions asked are important to the outcome received. For exam-
ple, the director of the Roper Organization noticed that the results of a 1984 poll measuring
public attitudes on an international arms treaty conducted on behalf of NBC News differed from
a poll conducted by his organization by 36%, even though the sample sizes and dates the polls
were taken were quite similar. See Keith J. Henderson, Opinion Polls: Is the Press Fumbling the
Data?, CHRISTIAN SCIENCE MONITOR, March 13, 1984, at 27. There is no evidence that media
polling today is any more conscientious than it was in 1984.

175 Amnesty International sponsored the poll cited for Florida. Atkins, 536 U.S. at 330.
176 Barry James, Clearing of Illinois Death Row is Greeted by Cheers Overseas, N.Y. TIMES,

Jan. 14, 2003, at A10.
177 United States poll from Sept. 1988. Atkins, 536 U.S. at 334. In addition, see the original

newspaper story reporting on the poll, Saundra Torry, High Court to Hear Case on Retarded
Slayer, WASH. POST, Jan. 11, 1989, at A6, which reports that the Fund "opposes capital
punishment."

178 Atkins, 536 U.S. at 332-33. The OIDS provides criminal defense services for those
found by Oklahoma courts to be indigent. See OIDS Home Page, at http://www.state.ok.us/
-oids (last updated Dec. 10, 2003).
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questions asked in the polls, should have been thoroughly probed in
court before the survey results were accepted at face value in an
important Supreme Court case.

3. Sampling Methodology

As Chief Justice Rehnquist's dissent stated: "Everything from
variations in the survey methodology, such as the choice of the target
population, the sampling design used, the questions asked, and the
statistical analyses used to interpret the data can skew the results.'79

In fact, proper sampling techniques must be used to ensure that
surveys accurately represent the population universe they claim to be
surveying, as well as to ensure that they do not have an unacceptably
high error rate."' ° Although the Atkins majority did not directly
address concerns about the sampling techniques used in the Footnote
21 polls, these potential problems were alluded to and dismissed by
the parties that supplied the polling data to the Court.

The polls cited in Footnote 21 originally were brought to the
Court's attention in an amici brief filed by the American Association
on Mental Retardation and seven other mental-health advocacy
groups181 in the case of McCarver v. North Carolina.182 McCarver was
challenging the constitutionality of North Carolina's death penalty
statute as applied to a convicted murderer who had an I.Q. between
67 and the mid-70s, and the Supreme Court had granted certiorari for
the 2001-2002 term.183 However, before the Court heard arguments in
McCarver, the North Carolina legislature moved to prohibit the exe-

179 Atkins, 536 U.S. at 326.
180 The Manual for Complex Litigation advises that "[t]he methods used must conform to

generally recognized statistical standards. Relevant factors include whether: the population was
properly chosen and defined; the sample chosen was representative of that population; the data
gathered were accurately reported; and the data were analyzed in accordance with accepted
statistical principles." MANUAL FOR COMPLEX LITIGATION (THIRD) § 21.493 (1995). For more
on the limitations of sample sizes, see Zeisel, supra note 120, at 328-33, and Note, Public Opin-
ion Surveys as Evidence: The Pollsters Go To Court, 66 HARV. L. REV. 498, 499-501 (1953).

181 The other organizations are: ARC of the United States, the American Orthopsychiatric
Association, Physicians for Human Rights, the American Network of Community Options and
Resources, the Joseph P. Kennedy Jr. Foundation, the Judge David L. Bazelon Center for
Me, tal 71cath La., and the NTatinnal Association of Protection and Advocacy Systems.
McCarver Amici Brief, supra note 98, at 3a-7a.

182 McCarver v. North Carolina, cert. granted, 532 U.S. 941 (2001), cert. dismissed, 533 U.S.
975 (2001).

183 Raymond Bonner, North Carolina to Bar Executing the Retarded, N.Y. TIMES, Aug. 4,
2001, at A10.
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cution of mentally retarded offenders with IQs below 70, making the
case moot. 84 Instead, the Court took up Atkins.'85

The McCarver amici brief correctly noted that the Penry Court
had declined to base an Eighth Amendment holding on public opinion
that had not yet been mediated through state legislative action.186

While acknowledging that the "results of the polling may be influ-
enced by the sampling techniques employed or the phraseology of the
questions," the amici curiae argued that "this does not mean that pro-
fessional public opinion surveys are factually irrelevant to the ques-
tion of whether a consensus exists on a particular punishment.' t87 In
fact, the briefing parties argued that the differing array of organiza-
tions conducting the polling and the differences in the questions actu-
ally was a strong suit of the data they were providing:

[W]here scientific polling by a wide variety of political scientists and
other professional surveyors, employing a range of formulations of the
issue and surveying a number of jurisdictions over a substantial period
of time, produce uniform results, it is surely relevant to any inquiry
about public sentiment. The results . . . are remarkably consistent
over time, geography, and particulars of polling techniques. 88

But by assuming that the surveys were taken by reliable political
scientists and "professional surveyors," the amici parties failed to
address the possibility that the polls may not have been collected in a
scientific manner 8 9

Chief Justice Rehnquist pointed out this shortcoming when he
wrote in his Atkins dissent that it is "impossible" to know whether the
samples used in the Footnote 21 polls were representative or the
methodology "sufficiently sound to tell us anything about the opinions
of the citizens of a particular State or the American public at large."' 9 °

For example, the sample size may have been too small or the selection

184 Id.
185 Stan Swofford, Justices Avoid N.C. Execution Case, GREENSBORO NEWS & RECORD

(N.C.), Sept. 26, 2001, at B1.
186 McCarver Amici Brief, supra note 98.
187 Id.
188 Id.
189 Nor did Atkins' attorneys address such a possibility. The McCarver Amici Brief was

only referenced in a footnote in the Brief for Petitioner in the Atkins case. Brief for Petitioner
at n.48, Atkins v. Virginia, 536 U.S. 304 (2002) (No. 00-8452).

190 Atkins v. Virginia, 536 U.S. 304, 327 (2002) (Rehnquist, C.J., dissenting).
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of those polled may not have been representative of the population
whose views they are being assumed to represent.

The margins of error and sample sizes of the polls that were refer-
enced in Atkins' Footnote 21 were not included in the McCarver amici
brief. Because the polls were conducted by different organizations
over a number of years, it is not surprising that the sample sizes dif-
fered. For example, a national survey from 1988 polled 3,123 people,
and had a margin of error of plus or minus 2%.191 A poll of Texans
from 1988 had a margin of error of plus or minus 3%, but the newspa-
per story in which it is referenced does not list the sample size.192 A
2000 poll of 713 residents of North and South Carolina had a margin
of error of plus or minus 3.7%.193

Even if the polls were conducted correctly, their usefulness as
representative evidence is questionable. Ignoring the differences in
the questions asked and the potential biases of the organizations spon-
soring the polls still leaves the problem of inconsistent outcomes: the
percentages of public opposition to the death penalty for the mentally
retarded varies widely. For example, among the states included in the
Footnote 21 data, the lowest polling figure for opposition to this use of
the death penalty was 57.1% in New Mexico in 1990,194 and the high
polling figure was 83.5% of those polled in Oklahoma in 1999.195 Fur-
thermore, only 15 states were directly represented in these polls. 196

When examining the "national" polls, the resulting numbers are not
much closer. For the polls that were national in scope, the range was
from a low of 56% opposed to executing mentally retarded capital
offenders in 1993,'9' to a high of 83% opposed in 1995.198 Even

191 Saunda Torry, High Court to Hear Case on Retarded Slayer, WASH. POST, Jan. 11, 1989,
at A6.

192 Denise Gamino, 73% in Texas Poll Oppose Executing Retarded Inmates, AUSTIN AMER-
ICAN-STATESMAN, Nov. 15, 1988, at B3.

193 Ames Alexander, In Poll, 62% Support a Moratorium, CHARLOTTE OBSERVER, Sept.
10, 2000, at All.

194 Atkins, 536 U.S. at 331-32 (Research & Polling Inc., Use of the Death Penalty Public
Opinion Poll, Q. 2 (Dec. 1990)).

195 Id. at 332-33 (Survey of Oklahoma Attitudes Regarding Capital Punishment, Q. C (July
1999)).

196 They were Arkansas, Arizona, California, Connecticut, Florida, Georgia, Louisiana,
Maryland, Missouri, North and South Carolina (together in one poii), New Mexico, New .. rk,
Oklahoma, and Texas. Id. at 328-34. Notably, no Midwestern states appear to be represented,
and few Western states are included.

197 Id. at 335 (The Tarrance Group, Death Penalty Poll, Q. 9 (Mar. 1993)).
198 Id. at 336 (Princeton Research, Newsweek Poll, Q. 16 (Nov. 1995)).
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assuming that these polls used completely consistent and scientifically
valid techniques, such a rapid change in public opinion on the issue in
just a few years' time should have indicated to the Court that public
opinion on the issue was still in flux, and that no conclusions should be
drawn about the mood of the public until that mood had settled.

Another point mentioned by the amici parties in their own
favor-the varying time period during which the polls were taken' 99-
does not support their cause as much as they claim. The dates of the
polls ranged from 1986 for the Amnesty International poll of Floridi-
ans2 °° to 2001 for polls of residents of Connecticut,20' Louisiana, 20 2

Texas,2 °3 and all of the United States.2 °4 The five polls included in the
amici brief that were conducted prior to the Court's 1989 Penry v.
Lynaugh ruling perhaps should only have been included to demon-
strate a kind of base reading on the issue; polls conducted before
Penry certainly cannot be used to demonstrate that American public
opinion has changed "in the 13 years since"20 5 Penry was decided.

Finally, it is ironic that polls were used in the McCarver amici
brief and in Atkins to justify limiting capital punishment because
death penalty opponents have long argued that public opinion polls
on the subject are not representative of the public's "true" beliefs.20 6

199 McCarver Amici Brief, supra note 98, at 11.
200 Atkins, 536 U.S. at 330 (Amnesty International). This poll also puts into question the

news judgment of the St. Petersburg Times, which referenced this 1986 poll in an article written
in 1992. Id.

201 Id. (Quinnipac University Polling Institute, Death Penalty Survey Info., Q. 35 (Apr. 23,
2001)).

202 Id. (Louisiana Poll, Poll 104, Q. 9 (Apr. 2001)).
203 Id. at 333-34 (Scripps-Howard Texas Poll: Death Penalty (Mar. 2001) and Houston

Chronicle Feb. 2001 poll).
204 Id. at 337 (Houston Chronicle Feb. 2001 poll).
205 Id. at 307.
206 See, e.g., Neil Vidmar & Phoebe Ellsworth, Public Opinion and the Death Penalty, 26

STAN. L. REV. 1245 (1974). The authors call for more research into public attitudes toward the
death penalty, including research into "the justifications people give for their attitudes toward
the death penalty" because such research can "provid[e] some insight into whether support for it
is founded on misinformation or lack of thought." Id. at 1255. The authors state that "merely
noting general levels of support for or against capital punishment will not necessarily give us the
kind of information needed to judge what the public really wants with regard to the death pen-
alty." Id. at 1247.

The social science studies of researchers like Vidmar, Ellsworth, Austin Sarat, and others
have been used by attorneys and activists to marshal opposition to the death penalty. See Mona
Lynch, Sarat's "When the State Kills" and the Transformation of Death Penalty Scholarship, 27
LAW & Soc. INQUIRY 903, 903-08 (2002) ("A major thrust of socio-legal empirical scholarship on
the American death penalty has been concerned with marshaling support for its abolition by
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In his famous Furman v. Georgia207 concurrence, Justice Marshall
argued that the death penalty would be unconstitutional if it could be
shown that "popular sentiment abhors it. ' 2°8 However, the "Marshall
hypothesis" did not value the sentiment of the American public at
large-which has consistently favored the death penalty-but rather
the "opinion of an informed citizenry. '2 9 He explained: "[T]he ques-
tion with which we must deal is not whether a substantial proportion
of American citizens would today, if polled, opine that capital punish-
ment is barbarously cruel, but whether they would find it to be so in
the light of all information presently available. 21°

Shortly after Furman was decided, scholars considering the valid-
ity of the Marshall hypothesis declared that existing poll data on the
death penalty was "superficial rather than comprehensive. ' 211 Such
data was said to be relatively uninformative of public attitudes
because

generally, the questions have been asked with no attempt to discover
why a respondent took a given position, how strongly he felt about his
opinion, what kind of information he might use to justify his response,
or whether he was really trying to substitute socially desirable answers
for his own beliefs.212

As Justice Marshall was surely aware, at the time of Furman a major-
ity of Americans supported the death penalty.213 The Marshall
hypothesis conveniently questioned the importance of such public
attitudes (which went against Justice Marshall's preferred outcome)
while still accepting Trop's "evolving standards of decency" frame-

documenting the gap between the ideals of constitutional and just punishment and the realities
of its implementation. This body of work has examined how contemporary death penalty prac-
tices and procedures fall short on any number of considerations relevant to policy... [including]
how society's 'evolving standards of decency' may be offended by the punishment.").

207 408 U.S. 238, 314 (1972).

208 Id. at 332. (Marshall, J., concurring).
209 Id. at 361. Justice Marshall reiterated his support for the hypothesis in his Gregg v.

Georgia dissent. See 428 U.S. i53, 232 (1976) (tMarsha, .. , dissenting).
210 Furman, 408 U.S. at 362.
211 Vidmar & Ellsworth, supra note 206, at 1267.
212 Id.
213 Id. at 1249 & n.22.

[Vol. 14:1



By POPULAR DEMAND?

work. Whether or not the Marshall hypothesis is correct,2 14 it is inter-
esting that death penalty opponents now argue for acceptance of the
views of the public as reflected in opinion polls even as those polls
utilize polling techniques that have long been challenged by these
activists as inadequate.

In sum, Chief Justice Rehnquist's Atkins dissent raised three
valid concerns about the reliability and probative value of the Foot-
note 21 polls. These concerns related to the questions asked in the
polls, the objectivity of the polls, and the sampling techniques used in
the polls. Had the polls been offered into evidence at the trial level
rather than in an amici curiae brief by a party to a different case alto-
gether, the party opposing their admission would likely have pointed
out that many of the questions were vague, that the objectivity of the
sponsoring organizations was questionable, and that insufficient infor-
mation was provided about the sampling techniques used.2 15  The
Atkins majority failed to address these concerns, missing an opportu-
nity to set an example for lower courts as to the proper method for
assessing the evidentiary value of public opinion polls in cases involv-
ing constitutional issues.

B. A "One-Way Ratchet": Ideological and Constitutional Concerns
Whereas Chief Justice Rehnquist's dissent raised issues of admis-

sibility and probative value, the dissenting opinion by Justice Scalia
raised concerns that were ideological in nature. These concerns have
to do with the proper role of public opinion in the judiciary's deci-
sions, especially decisions on constitutional issues. The natural dis-
trust of public opinion shared by the Atkins dissenters is rooted in
counter-majoritarianism, a theory which stands for the proposition

214 Attempts to test the Marshall hypothesis have been inconclusive. Alan W. Clarke, Eric
Lambert & Laurie Anne Whitt, Executing the Innocent: The Next Step in the Marshall Hypothe-
ses, 26 N.Y.U. REV. L. & Soc. CHANGE 309, 313-17 (2000).

215 Although the Chief Justice did not address it, the majority's acceptance of the Footnote
21 polls also raises issues of judicial notice. For more on the problems inherent in judicial notice
of legislative facts, see Peggy C. Davis, "There is a book out...":An Analysis of Judicial Absorp-
tion of Legislative Facts, 100 HARV. L. REV. 1539 (1987). Davis notes: "The original version of
the Uniform Rules of Evidence and the American Law Institute Code Rules permitted judicial
notice only of facts that were indisputable." Id. at 1540. For more on how advocacy groups
often misuse social science data in amicus briefs, see Michael Rustad & Thomas Koenig, The
Supreme Court and Junk Social Science: Selective Distortion in Amicus Briefs, 72 N.C. L. REV. 91
(1993). The authors conclude that "[t]he poorly controlled use of social science data by amici
curiae may not only be prejudicial to the parties, but inimical to sound judicial decision-making."
Id. at 95.
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that checks and balances were built into the American constitutional
system to prevent mass opinion from moving the political system in
any single direction too quickly.

In his dissent, Justice Scalia diverged from the Atkins majority on
a number of points. First, he argued that the majority ignored the
Eighth Amendment's historical test of the meaning of "cruel and unu-
sual." In the first paragraph of his dissent, he wrote that the Atkins
decision found "no support in the text or history of the Eighth
Amendment." '216 After restating the facts of the case, the Justice
returned to this theme: "The Court makes no pretense that execution
of the mildly mentally retarded would have been considered 'cruel
and unusual' in 1791. "2l7 He then proceeded to discuss the issue in
historical context; citing sources from or about the late Eighteenth
Century to show that the practice was permitted at the time of the
adoption of the Bill of Rights.218 Although Justice Scalia did not
directly argue that "evolving standards of decency" should never be
used by the Court to determine whether a punishment is cruel and
unusual, his opinion on this matter was clear: historical methods
should take center stage in the Court's Eighth Amendment
jurisprudence.219

Following this historical argument, Justice Scalia moved on to
analyze the Court's application of "evolving standards of decency."22

He bitterly disputed the majority's expansion of the evolving stan-
dards to include anything other than "objective factors." '221 If the
Court must apply evolving standards, then Justice Scalia preferred to
wait for evidence demonstrating that at least a majority of state legis-

216 Atkins v. Virginia, 536 U.S. 304, 337 (2002).
217 Id. at 340.
218 Id. at 340-41.
219 Id. Justice Stevens has a similar view of Scalia's Atkins dissent: "Justice Scalia dis-

agreed with the notion that the coverage of the Eighth Amendment could be expanded by evolv-
ing standards in a maturing society, and also with the majority's view that those changes justified
its holding." John Paul Stevens, Judicial Activism: Ensuring the Powers and Freedoms Conceived
by the Framers for Today's World, CHICAGO BAR ASS'N RECORD, Oct. 2002 at 25, 30-32.

220 Atkins, 536 U.S. at 341.
221 "'First' among these objective factors are the 'statutes passed by society's elected repre-

sentatives' . . . because it 'will rarely if ever be the case that the Members of this Court will have
a better sense of the evolution in views of the American people than do their elected representa-
tives."' Id. (internal citations omitted).
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latures had outlawed the practice. 222 He noted: "What we have
looked for in the past to 'evolve' the Eighth Amendment is a consen-
sus of the same sort as the consensus that adopted the Eighth Amend-
ment: a consensus of the sovereign States that form the Union, not a
nose count of Americans for and against. 223

At the end of his discussion of the majority's search for evolving
standards of decency, Justice Scalia remarked that the majority's Foot-
note 21 appeal "to the views of assorted professional and religious
organizations, members of the so-called 'world community,' and
respondents to opinion polls" deserved "the Prize for the Court's
Most Feeble Effort to fabricate a 'national consensus' ....214 Noting
his agreement with Chief Justice Rehnquist on this issue, he also flatly
stated that "the results of opinion polls are irrelevant. ' 225 Elsewhere
in the opinion, Scalia decried what he said "really underlies" the
Atkins decision: "pretension to a power confined neither by the moral
sentiments originally enshrined in the Eighth Amendment (its original
meaning) nor even by the current moral sentiments of the American
people. ' 226 He repeated this point several times, including one com-
plaint as to "why the Court can be so cavalier about the evidence of
consensus." 227

These arguments-favoring a historical interpretation of the Con-
stitution and disfavoring an evolving view based on societal consen-
sus-put Justice Scalia squarely on the side of constitutional counter-
majoritarians. Counter-majoritarians believe that the Supreme Court
acts independently of the public mood and in fact often acts to protect
the interests of minority viewpoints from potentially being overrun by
the majority. 28 The roots of this idealistic view of the Court can be

222 "What the Court calls evidence of 'consensus' in the present case (a fudged 47%) more
closely resembles evidence that we found inadequate to establish consensus in earlier cases." Id.
at 343-44.

223 Id. at 346.
224 Id.
225 Id. at 347.
226 Atkins, 536 U.S. at 348 (emphasis in original).
227 Id.
228 See William Mishler & Reginald S. Sheehan, The Supreme Court as a Countermajori-

tarian Institution? The Impact of Public Opinion on Supreme Court Decisions, 87 AM. POL. ScI.
REv. 87 (1993). On the other side of the debate are majoritarians, who believe that the Court
generally acts in line with American popular opinion, but not necessarily because Justices con-
sciously take popular sentiment into account. Majoritarians claim that much of this occurs
because Justices must be nominated and approved by the elected President and Senate, resulting
in appointments that are politically aligned with the voters who elected those politicians. For
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traced to American Founders James Madison and Alexander Hamil-
ton.2 29 During the debate over the Constitution, Madison argued in
Federalist No. 10 for a republic rather than a pure democracy because
in the latter "there is nothing to check the inducements to sacrifice the
weaker party or an obnoxious individual. 13 ° He believed that the act
of delegating power from the public to a smaller number of represent-
atives was likely to have a beneficial effect: "[I]t may well happen that
the public voice, pronounced by the representatives of the people, will
be more consonant to the public good than if pronounced by the peo-
ple themselves, convened for the purpose. 231

In such a system, Congress is not the only branch of government
serving as a mediator between mass opinion and government action.
In Federalist No. 78, Hamilton described courts that are "the bulwarks
of a limited Constitution against legislative encroachments 23 2 and
judges whose independence "may be an essential safeguard against
the effects of occasional ill humors in the society. ' '233 Hamilton also
described the judicial branch as a protector of minority parties:

This independence of the judges is equally requisite to guard the Con-
stitution and the rights of individuals from the effects of those ill
humors, which the arts of designing men, or the influence of particular
conjunctures, sometimes disseminate among the people themselves,
and which, though they speedily give place to better information, and
more deliberate reflection, have a tendency, in the meantime, to occa-
sion dangerous innovations in the government, and serious oppres-
sions of the minor party in the community.2 34

Supreme Court Justices themselves have often highlighted this
"independence of the judges" from public opinion. For example,
when holding in 1908 that a state may limit the hours worked by

more on this topic, see THOMAS R. MARSHALL, PUBLIC OPINION AND THE SUPREME COURT
(Unwin Hyman 1989), and the classic article by Robert Dahl, Decision-making in a Democracy:
The Supreme Court as a National Policy-Maker, 6 J. PUB. L. 279 (1957).

229 Of course, the Founders did not all agree on the form our government should take, nor
did they monolithically agree on the role popular opinion should play in the selection of that
government. See generally James G. Wilson, The Role of Public Opinion in Constitutional Inter-
nretation, 1993 BYU L. REV. 1037, 1060-68 (1993).

230 THE FEDERALIST PAPERS, at 81 (James Madison) (Clinton Rossiter ed., 1961).
231 Id. at 82.
232 THE FEDERALIST PAPERS, at 469 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
233 Id. at 470.
234 Id. at 469.
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women in factories and laundries, the majority in Muller v. Oregon235

said that constitutional questions "are not settled by even a consensus
of present public opinion," because a written constitution is designed
to "place[] in unchanging form limitations upon legislative action, and
thus give[] a permanence and stability to popular government that
would otherwise be lacking., 236 Similarly, when considering in 1923
whether it was constitutional for Congress to set minimum wages for
women and children working in the District of Columbia, the Court
pronounced in Adkins v. Children's Hospital2 37 that a decision on the
validity of the law at issue "cannot be aided by counting heads., 238

Likewise, Justice Jackson wrote in dissent in the 1943 case of West
Virginia State Board of Education v. Barnette:239

The very purpose of a Bill of Rights was to withdraw certain subjects
from the vicissitudes of political controversy, to place them beyond
the reach of majorities and officials and to establish them as legal prin-
ciples to be applied by the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom of worship and assem-
bly, and other fundamental rights may not be submitted to vote; they
depend on the outcome of no elections.240

The Atkins dissenters' reliance on historical evidence and their
distrust of unmediated public sentiment fall within this counter-
majoritarian tradition. In stark contrast with this notion of the Court
is the view that judges have and should continue to take current public
opinion into account. As public opinion is more readily ascertained in
the age of modern polling-so the argument goes-judges should be
able to turn to polls when necessary because the resulting data is more
accurate than a judge's guess as to public sentiment.241

235 208 U.S. 412 (1908) (upholding the constitutionality of state restrictions on the working
hours of women).

236 Id. at 420.
237 261 U.S. 525 (1923) (holding that a state law providing fixed minimum wages for female

employees was an unconstitutional interference with the freedom to contract).
238 Id. at 560.
239 319 U.S. 624 (1943) (upholding a state court's injunction against a local school board

policy requiring children in public schools to salute the American flag).
240 Id. at 638.
241 This argument was made by Robert C. Sorensen and Theodore C. Sorensen: "There is

no apparent probability that the judge, on the basis of his reading, his associates, and the testi-
monials of a few fellow citizens, is better prepared to gage the true nature of community opinion
than the opinion survey which, if scientifically conducted, has a predictable range of error." The

2004]



CIVIL RIGHTS LAW JOURNAL

In his Atkins dissent, Justice Scalia pointed to a major constitu-
tional concern with the notion of deciding an Eighth Amendment
question based on the latest opinion polls: the Court's "evolving stan-
dards of decency," no matter how they are measured, can only move
in one direction. 42 Justice Scalia wrote that the Court attempted "to
bolster its embarrassingly feeble evidence of 'consensus"' with evi-
dence of the "consistency of the direction of change" in the states on
the issue of executing the mentally retarded.243 Noting that just before
Penry was decided, no states with death penalty statutes on the books
banned this practice, Justice Scalia added: "[I]n what other direction
could we possibly see change?" 2" He then quoted from Justice
O'Connor's concurring opinion in Thompson v. Oklahoma,245 in
which she discussed the Court's examination of the constitutionality of
the death penalty in Furman v. Georgia:

We now know that any inference of social consensus rejecting the
death penalty [in Furman v. Georgia in 1972] would have been mis-
taken. But had this Court then declared the existence of such a con-
sensus, and outlawed capital punishment, legislatures would very
likely not have been able to revive it. The mistaken premise would
have been frozen into constitutional law, making it difficult to refute
and even more difficult to reject.2 46

The danger of this type of "one-way ratchet' '247 increases when a
court bases a conclusion about a constitutional question on public sen-
timent, especially public sentiment as reflected in polls. Unlike legis-
lative enactments or the action of sentencing juries-both of which

Admissibility and Use of Opinion Research Evidence, 28 N.Y.U. L. REV. 1213, 1220 (1953). The
authors were primarily discussing the use of polls in certain contract cases, but one of their
recommendations for potential applications of polls was to assist judges in determining "What is
the public's opinion of a particular policy? ... A court may assess that 'it is a matter of common
knowledge that a vast majority of the people of the United States are opposed' to such policy,
but a public opinion survey could prove or disprove this assertion." Id. at 1258 (quoting Santana
v. Item Co., 192 La. 819, 189 So. 442 (1939)).

242 Atkins v. Virginia, 536 U.S. 304, 344-45 (2002).
243 Id. at 344.
244 Id. (emphasis in original).
245 487 U.S. 815 (1988) (holding that the executions of offenders who were under age i6 at

the time of the offense is unconstitutional under the Eighth and Fourteenth Amendments).
246 Atkins, 536 U.S. at 345 (Scalia, J., dissenting) (quoting Thompson, 487 U.S at 855).
247 See the transcript of the oral argument presented to the Supreme Court in Atkins v.

Virginia, 2002 U.S. Trans Lexis 19, at *7-8 (U.S. February 20, 2002).
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have a deliberative component that serves to ensure the issue is con-
sidered seriously-there is no mediating element to a poll that was
most likely taken over the telephone in just a few minutes. The
answer given by the respondent truly has no consequences: it is anon-
ymous, and lives do not hang in the balance. The opinion of an unin-
formed, randomly selected poll respondent counts exactly as much as
the rare respondent who is knowledgeable about the issue. Without a
deliberative, mediating component to act as a buffer, by following a
public poll the Court is merely acting on the majority's whims of the
moment. Constitutional issues should not be decided this way
because such decisions are extremely difficult to reverse. This is espe-
cially true for cases concerning the Eighth Amendment's ban on cruel
and unusual punishment; once a form of punishment has been
declared unconstitutional, it can never again be reestablished under
the "evolving standards of decency" criteria. If historical standards
are discounted, an outlawed punishment is automatically "unusual"
because it is not practiced in any states currently.

The Atkins majority did not adequately address these ideological
concerns. The majority failed to make a compelling case for bypassing
the judiciary's natural wariness of public opinion to base a constitu-
tional decision in part on opinion poll data.

IV. CONCLUSION

By using public opinion polls never before offered into evidence
in a court as one basis for its decision banning capital punishment for
mentally retarded offenders, the majority in Atkins v. Virginia created
more problems than it solved. The polls referenced in Atkins' Foot-
note 21 were not examined under rules of evidence to determine
whether they are methodologically reliable, and many signs point to
the conclusion that they are not. Furthermore, the Court missed an
opportunity to give guidance as to how lower courts may or should
use polls in the future. Finally, even if the polls referenced in Foot-
note 21 were conducted scientifically and accurately revealed public
preferences on the issue of death sentences for mentally retarded cap-
ital offenders, they may still have been irrelevant to the issue at hand.
The Court did not adequately justify why polls of the public should be
used to show that evolving standards of decency had changed since
1989, when it last examined the issue. "One-way ratchets" like that
used in Atkins should be restricted to rare cases because they cannot
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be undone easily. In the future, if the Supreme Court continues to
take into account "evolving standards of decency" when deciding
Eighth Amendment criminal punishments, the justices should return
to applying historical standards combined with objective indicators,
such as legislative enactments and the actions of sentencing juries.


