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I. INTRODUCTION

At the dawn of the twenty-first century, it appears that societal
discrimination-discrimination not traceable to identified government
action-is beyond the reach of the Equal Protection Clause ' or any
other provision of the United States Constitution. Under the prevail-
ing equality jurisprudence of the Supreme Court, societal discrimina-
tion is an amorphous and over-expansive concept that is insufficient
justification for public remedial action, such as race-based affirmative
action. The Court is concerned that, in the absence of particularized
judicial or administrative findings of discrimination by a government
actor, a court inclined to proceed on the basis of societal discrimina-
tion "could uphold remedies that are ageless in their reach into the
past, and timeless in their ability to affect the future."2

The Court's cavalier approach to remediation cannot be attrib-
uted to a lack of awareness of the existence or extent of societal dis-
crimination in America. The Court has readily acknowledged that
"[t]he unhappy persistence of both the practice and the lingering
effects of racial discrimination against minority groups in this country
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I The Fourteenth Amendment states that "[n]o State shall ... deny to any person within its
jurisdiction the equal protection of the laws." U.S. CONST. amend. XIV, § 1. For a discussion of
how the Fourteenth Amendment applies the Fifth Amendment to the states, see Benton v.
Maryland, 395 U.S. 784, 794 (1969) (holding that the Fifth Amendment's prohibition on double
jeopardy applies to the states through the Fourteenth Amendment), and Malloy v. Hogan, 378
U.S. 1, 6 (1964) (holding that the Fifth Amendment's prohibition on self-incrimination applies to
the states through the Fourteenth Amendment).

2 City of Richmond v. J.A. Croson Co., 488 U.S. 469, 498 (1989) Wygant v. Jackson Bd. of
Educ., 476 U.S. 267, 276 (1986) (Powell, J., plurality opinion.)
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is an unfortunate reality."3 But the Court has become increasingly
hesitant to let the elected representatives of the people enact the mea-
sures they think appropriate to alleviate the problem. Declaring its
dedication to a "color-blind constitution, '4 a bare majority of the
Court, using a variety of arbitrary review standards, has effectively
barred federal, state, and local governments from establishing pro-
grams designed to remedy public and private discrimination against
racial minorities. Among the minorities hit hardest by the Court's
new crusade against race-based remedies are African-Americans, who
"have suffered discrimination immeasurably greater than any directed
at other racial groups. '" 5

The Court's 1989 decision in City of Richmond v. J. A. Croson
Company6 sent shock waves through state and local governments,
striking down a program which required prime contractors awarded
city construction contracts to set aside at least 30 percent of their sub-
contracts to businesses owned by minorities, primarily blacks. The
population of Richmond, the former capital of the Confederate States
of America, was 50 percent black, but less than one percent of the
city's prime construction contracts had been awarded to minorities
during the five-year period preceding the establishment of the pro-
gram.7 The city argued that its program was necessary to remedy the
effects of decades of societal discrimination and discrimination in the
construction industry.8 However, the Court ruled that the program
was not narrowly tailored to further a compelling governmental inter-
est as required by "strict scrutiny"9-a review standard that a majority

3 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995) (holding that courts must
analyze all racial classifications imposed by federal, state, or local governmental actors under
strict scrutiny).

4 For a comprehensive exposition of the color-blind Constitution doctrine, see ANDREW
KULL, THE COLOR-BLIND CONSTITUTION (Harvard University Press ed., 1992). For insightful
discussions of equal protection cases in which the Rehnquist Court adopted that approach, see
Melissa Cole, The Color-Blind Constitution, Civil Rights-Talk, and a Multicultural Discourse for
a Post-Reparations World, 25 N.Y.U. REV. L. & SoC. CHANGE 127 (1999), and Keith E. Sealing,
The Myth of a Color-Blind Constitution, 54 WASH U. J. URB. & CONTEMP. L. 157 (1998).

5 J.A. Croson Co., 488 U.S. at 527 (Scalia, J., concurring) (stating that the fact "is plainly
true").

6 488 U.S. 469 (1989) (majority opinion).
7 Id. at 479-80.
8 Id. at 486. Richmond City Counselperson Marsh, stated that "the general conduct of the

construction industry in this area, and the State, and around the nation, is one in which race
discrimination and exclusion on the basis of race is widespread." Id. at 480.

9 Id. at 505.
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of Justices agreed to apply to benign racial classifications for the first
time in the Court's history.' °

In order to demonstrate a compelling interest under strict scru-
tiny, Richmond was required to provide evidence of "identified dis-
crimination" constituting a "prima facie case of a constitutional or
statutory violation by anyone in the Richmond construction indus-
try."" a Strict scrutiny's requirement of discriminator-victim specificity
naturally disqualified societal discrimination as a constitutionally
acceptable ground for remedial or prophylactic action. Making clear
that the city's gripping legacy of racial discrimination had no effect on
its strict-scrutiny analysis, the Court declared that, "[w~hile there is no
doubt that the sorry history of both private and public discrimination
in this country has contributed to a lack of opportunities for black
entrepreneurs, this observation, standing alone, cannot justify a rigid
racial quota in the awarding of public contracts in Richmond,
Virginia. '"12

The practically insurmountable evidentiary requirements of strict
scrutiny have forced state and local governments across the country to
dismantle the race-based remedial programs which had helped minor-
ities in gaining equal access to education, 3 employment,14 and public
contracting."i In 1995, a narrow majority of the Court decided to
expand application of strict scrutiny to federal programs benefiting
minorities.16 Now that societal discrimination may no longer serve to
justify race-based remedial measures at any level of government, who
in the country is responsible and competent to provide relief to minor-
ities facing society-wide racial and ethnic discrimination? The obvious

10 Id. at 551 (Marshall, J., dissenting).
11 Id. at 500.

12 J.A. Croson Co., 488 U.S. at 499.
13 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (special admissions program

reserving medical school class positions to minority students held illegal); Hopwood v. Univ. of
Tex., 236 F.3d 256 (5th Cir. 2000) (public law school could not consider race as a factor in its
admission policy to remedy the present effects of past discrimination).

14 Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) (preferential protection extended to
minority employees of school held invalid as violation of Fourteenth Amendment).

15 Contractors Ass'n of E. Pa. v. City of Philadelphia, 91 F.3d 586 (3d Cir. 1996) (perma-
nently enjoining set-asides for black subcontractors on city public works contracts where no firm
basis existed that would justify race-based discrimination on part of contractors or of local trade
associations).

16 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
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answer is nobody.1 7 In effect, the Supreme Court's prevailing equal
protection jurisprudence allows societal discrimination to languish ad
infinitum, and restricts judicial remedies to those rare instances in
which fragments of societal discrimination manifest themselves as
government action capable of being clearly identified as
discrimination.

The constitutional line separating private discrimination from
public accountability was drawn by the Supreme Court in two cases
decided twelve decades ago. In United States v. Harris,8 the Court
struck down part of the Ku Klux Klan Act of 1871, which made crimi-
nal private conspiracies to "deprive any one of the equal protection of
the laws enacted by the State,"' 9 on the ground that Congress lacked
the power under the Fourteenth Amendment to punish "the action of
private persons, without reference to the laws of the States or their
administration by her officers."2 In the Civil Rights Cases,2 the
Court again reinforced its state-action doctrine by holding that sec-
tions of the Civil Rights Act of 1875, which mandated equal treatment
of all persons at inns, theaters, and other places of public amusement,
transgressed the power of Congress because the provisions sought to
punish the "[i]ndividual invasion of individual rights."2

More recently, the Supreme Court had seemed to veer away from
the rigid state-action rule of the Civil Rights Cases. In United States v.
Guest,23 decided in 1966, six Justices held that Congress has the power
to punish private conspiracies that interfere with Fourteenth Amend-
ment rights.24 Three of the Justices also expressed the view that the

17 See generally Kenneth M. Casebeer, The Empty State and Nobody's Market: The Political
Economy of Non-Responsibility and the Judicial Disappearing of the Civil Rights Movement, 54
U. MiAMi L. REV. 247 (2000).

18 106 U.S. 629 (1883). Prior to Harris, the Court invalidated § 6 of the Civil Rights Act of
1870 and dismissed indictments against private citizens charged with violations of § 6, in holding
that rights under the Fourteenth Amendment could not be violated by private citizens. See
United States v. Cruikshank, 92 U.S. 542 (1876).

19 Harris, 106 U.S. at 639.
20 Id. at 640.
21 109 U.S. 3 (1883).
22 Id. at 11.
23 383 U.S. 745 (1966).
24 Justice Clark, joined by Justices Black and Fortas, stated that it was "both appropriate

and necessary under the circumstances here to say that there now can be no doubt that the
specific language of § 5 [of the Fourteenth Amendment] empowers the Congress to enact laws
punishing all conspiracies-with or without state action-that interfere with Fourteenth Amend-
ment rights." Id. at 762. In a separate opinion, Justice Brennan (joined by the Chief Justice and
Justice Douglas) stated that "[a] majority of the members of the Court expresses the view today

[Vol. 14:1
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Civil Rights Cases were wrongly decided insofar as they prohibited
Congress from punishing the actions of private individuals.2 ' How-
ever, in 2000, five Justices of the Rehnquist Court commented on the
"enduring vitality of the Civil Rights Cases and Harris" and dismissed
the holding of six Justices in Guest as "naked dicta. '26 In United States
v. Morrison, the Rehnquist majority invalidated the Violence Against
Women Act 27 in part because "it is directed not at any state or state
actor, but at individuals who have committed criminal acts motivated
by gender bias." 28

If one were to characterize the history of equal protection juris-
prudence as involving cycles of judicial expansion and contraction of
the state-action doctrine, the current trend would be one of contrac-
tion. As Justice O'Connor has stated: "Unfortunately, [the Court's]
cases deciding when private action might be deemed that of the state
have not been a model of consistency."2 9 Nevertheless, any impartial
observer can easily discern an unmistakable trend toward shrinking
the established boundaries of state action and insulating private dis-
crimination from constitutional scrutiny.

This article argues that, in spite of evidence of the continuing
problem of societal discrimination, the Rehnquist Court has been
unwilling to allow government to take preventative or remedial mea-
sures needed to correct the problem. Part II of this article details the
legal techniques the Court has used to view discrimination from the
"perpetrator's perspective," thereby exonerating discriminatory state
action. Part III highlights how the federal judiciary has restrained
state and local governments from abating or ameliorating societal dis-

that § 5 empowers Congress to enact laws punishing all conspiracies ... whether or not state
officers or others acting under the color of state laws are implicated in the conspiracy." Id. at
774 (emphasis in original).

25 Justice Brennan, specifically referring to the rule of the Civil Rights Cases, added: "I do
not accept-and a majority of the Court today rejects-this interpretation of § 5." Id. at 783.

26 United States v. Morrison, 529 U.S. 598, 624 (2000) (Rehnquist, C.J., joined by
O'Connor, Scalia, Kennedy, and Thomas, JJ.).

27 The Act provided a federal civil remedy for the victims of gender-motivated violence.
Id. at 598.

28 Id. at 626. Congress enacted the statute on the strength of a voluminous record demon-
strating that state law enforcement was generally biased against women and that the state-court
system was inadequate to stop gender-biased violence. Id. at 653 (Souter, J., dissenting) ("The
National Association of Attorneys General supported the statute unanimously," and "Attorneys
General from 38 states urged Congress to enact the Civil Rights remedy.").

29 Edmondson v. Leesville Concrete Co., 500 U.S. 614, 632 (1991) (O'Connor, J.,
dissenting).
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crimination with legislation. Part IV addresses the doctrine of nega-
tive responsibilities, by which the Court has excused government from
an equal protection-generated obligation to apply social-welfare legis-
lation in a non-discriminatory manner. Finally, Part V concludes that
the Equal Protection Clause should be realigned to meet the original
vision of its framers.

II. INCREASING THE CATEGORIES OF INCONSEQUENTIAL STATE
DISCRIMINATION

The Supreme Court has immunized significant portions of dis-
criminatory state action from constitutional scrutiny by using a variety
of "unwarranted limiting technicalities."3 These limiting devices, in
effect, permit the courts to view the desirability and legitimacy of dis-
crimination from the "perpetrator's perspective"31 and enable courts
to declare "that not everything that looks like discrimination is
discrimination. 32

A. The Doctrine of Intent
The most demanding device that operates as a substantive limita-

tion on the Equal Protection Clause is the doctrine of intent. It man-
dates that, absent convincing proof of discriminatory intent or motive,
a law or government policy that demonstrably produces discrimina-
tory impact on any particular group or class will not violate the Con-
stitution.33 The victims of such discrimination are required to prove
that the impugned law or policy was adopted or pursued "because
of"-not just "in spite of"-discriminatory intent.34  The intent or

30 Charles L. Black, Jr., The Supreme Court: 1966 Term, Foreword: "State Action," Equal
Protection, and California's Proposition 14, 81 HARV. L. REV. 69, 107 (1967) (stating that "to be
slow to recognize state action, to complicate the concept with unwarranted limiting technicali-
ties, is to confirm racism pro tanto").

31 Allen D. Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law:
A Critical Review of Supreme Court Doctrine, 62 MINN. L. REV. 1049, 1052 (1978).

32 Charles R. Lawrence III, "Justice" or "Just Us": Racism and the Role of Ideology, 35
STAN. L. REV. 831, 845 (1983).

33 The intent requirement was formally established in Washington v. Davis, 426 U.S. 229
(1976). There the Court brushed aside a challenge to the use of a written test for selecting
trainees to the D.C. police force that disqualified a disproportionate number of African-Ameri-
can candidates, stating that "we have difficulty understanding how a law establishing a racially
neutral qualification for employment is nevertheless racially discriminatory and denies 'any per-
son ... equal protection of the laws' simply because a greater portion of Negroes fail to qualify
than members of other racial or ethnic groups." Id. at 245.

34 Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).

[Vol. 14:1
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motivation requirement completely disregards the question as to what
extent "the equal protection doctrine must address the unconscious
racism that underlies much of the racially disproportionate impact of
governmental policy."35 The effect of the intent doctrine on the vic-
tims of disparate impact discrimination has been devastating. The
Supreme Court's 1981 decision in City of Memphis v. Greene36 is a
telling illustration.

Greene involved a constitutional challenge to the city's decision,
at the behest of the citizens of a white residential community, Hein
Park, to close the city's main thoroughfare used primarily by the Afri-
can-American residents of the adjoining neighborhood to traverse
Hein Park.37 The Court dismissed the challenge, holding that "[t]he
city's decision to close [the street] was motivated by its interest in pro-
tecting the safety and tranquility of a residential neighborhood."38

The majority reached this conclusion despite being convinced "that
the adverse impact [of the closing] on blacks was greater than on
whites."39 Had the Court been inclined to assess the facts of the case
objectively, it easily could have characterized the city's action as
"nothing more than 'one more of the many humiliations which society
has historically visited' on Negro citizens."4

The Court's justification for the intent rule is the apprehension
that without the rule there could be a deluge of constitutional chal-
lenges to generally applicable revenue, tax, and regulatory laws that
disproportionally impact certain segments of the population41-an
apprehension never substantiated by contemporary or historical evi-
dence.42 On the contrary, the Court has historically rejected illicit
motivation as a predicate of unconstitutionality,43 and instead has

35 Charles R. Lawrence III, The Id, the Ego and Equal Protection: Reckoning with Uncon-
scious Racism, 39 STAN. L. REV. 317, 355 (1987).

36 451 U.S. 100 (1981).
37 Id. at 102-03.
38 Id. at 119.
39 Id. at 138 (Marshall, J., dissenting).
40 Id. at 147 (Marshall, J., dissenting) (quoting Greene v. City of Memphis, 610 F.2d 395,

404 (6th Cir. 1979)).
41 Washington v. Davis, 426 U.S. 229, 248 n.14 (1976) (relying on speculative literature).
42 See id. at 244 n.12 (listing cases that demonstrate the lack of need for "justification going

substantially beyond what would be necessary to validate most other legislative classifications").
43 See, e.g., United States v. O'Brien, 391 U.S. 367 (1968) (rejecting an argument that a

federal law banning draft card burning was enacted with the alleged motive of stifling dissent).
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accepted fictional justifications to sanitize state action actually moti-
vated by discriminatory intent.a

B. Exculpatory Review Standards

The Supreme Court's most time-honored device for exonerating
otherwise discriminatory state action is the lenient standard of judicial
review. While the Court reviews racial classification under "strict
scrutiny, '45 it uses a less demanding "intermediate scrutiny" to review
gender classification. a6 However, the Court has permitted states to
discriminate against persons on the basis of age or disability without
having to offer any convincing legal or moral reason.

The Court has repeatedly declared that "States may discriminate
on the basis of age without offending the Fourteenth Amendment if
the age classification in question is rationally related to a legitimate
state interest. 4  States may rely on age as a proxy for other qualities,
abilities, or characteristics that are relevant to the states' asserted
interests, even if such generalizations are proved to be inaccurate in
any individual case.48 Since age discrimination is presumptively

44 See Palmer v. Thompson, 403 U.S. 217 (1971). In Palmer, the city of Jackson, Missis-
sippi, faced with a court order to desegregate the city's public recreational facilities, decided to
close its public swimming pools-a decision that facilitated private owners of some of these
pools to operate them on a segregated basis. Id. at 218-22. The city argued that "the pools were
closed because the city council felt they could not be operated safely and economically on an
integrated basis." Id. at 225. There was evidence on the record that the mayor of Jackson pub-
licly declared "his dedication to maintaining segregated facilities." Id. at 250. "Almost everyone
in Jackson, Mississippi, knew that the city closed its public swimming pools solely to avoid inte-
gration." Paul Brest, Palmer v. Thompson: An Approach to the Problem of Unconstitutional
Legislative Motive, 1971 Sup. CT. REV. 95, 95 (1971). The Court held that the city could close its
swimming pools to all its citizens "for any reason, sound or unsound" without violating the Con-
stitution, and that the city's alleged motivation was constitutionally irrelevant. Palmer, 403 U.S.
at 226.

45 See, e.g., Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) (holding that
racial "classifications are constitutional only if they are narrowly tailored measures that further
compelling governmental interests").

46 See, e.g., United States v. Virginia, 518 U.S. 515, 523 (1996); Miss. Univ. for Women v.
Hogan, 458 U.S. 718, 724 (1982) (holding that gender classifications are constitutional only if
they serve "important governmental objectives and that the discriminatory means employed are
substantially related to the achievement of those objectives").

47 Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 83 (2000); see also Gregory v. Ashcroft, 501
U.S. 452, 470 (1991) (holding the Missouri Constitution's mandatory retirement provision does
not violate equal protection); Mass. Bd. of Retirement v. Murgia, 427 U.S. 307, 312-16 (1976)
(holding that the Massachusetts statute setting a mandatory retirement age for police officers
does not violate equal protection).

48 Kimel, 528 U.S. at 84.

[Vol. 14:1
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rational under this standard of review, its victims bear the burden of
proving that the state action is irrational or that the supporting facts
proffered "could not reasonably be conceived to be true by the gov-
ernment decisionmaker."'49

The Court's treatment of disability discrimination is even more
disheartening. In City of Cleburne v. Cleburne Living Center,5" the
Court reversed the Fifth Circuit's decision to treat mental retardation
as a "quasi-suspect" classification deserving close scrutiny under equal
protection jurisprudence. 5' Instead, the Court held that legislation
discriminating against disabled, persons "incurs only the minimum
'rational basis' review applicable to general social and economic
legislation.

52

The Court utilized the same minimum-rationality review in Uni-
versity of Alabama v. Garrett53 to minimize the extent and severity of
state discrimination against the disabled, thereby prohibiting the
application of the Americans with Disabilities Act to discriminatory
state government employers. The Court claimed Congress failed to
identify a pattern of "irrational" state discrimination in employment
against the disabled and, therefore, the states "could quite hardhead-
edly-and perhaps hardheartedly-hold to job qualification require-
ments which do not make allowance for the disabled ' 54 as mandated
by the Act.

C. Proportionality and Congruence

Even under the lenient rationality review, states would be vulner-
able to liability for age or disability-based discrimination that is irra-
tional and arbitrary.55 Congress has enacted two enforcement
statutes-the Age Discrimination in Employment Act56 (ADEA) and
the Americans with Disabilities Act57 (ADA)-to provide federal

49 Vance v. Bradley, 440 U.S. 93, 111 (1979).
50 473 U.S. 432 (1985).
51 Id. at 442.
52 Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 366 (2001) (citing City of Cleburne v.

Cleburne Living Ctr., 473 U.S. 432, 446 (1985)).
53 531 U.S. at 366.
54 Id. at 367-68.
55 See, e.g., City of Cleburne, 473 U.S. at 446 ("The State may not rely on a classification

whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or
irrational.").

56 Age Discrimination in Employment Act, 29 U.S.C. §§ 621-34 (1967).
57 Americans with Disabilities Act, 42 U.S.C. §§ 12101-213 (1994).
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remedies to victims of such discrimination. However, the Supreme
Court has come up with an innovative rule-"congruence and propor-
tionality"-to prohibit the enforcement of both statutes against the
states. The rule mandates that no remedial legislation of Congress,
enacted by virtue of its enforcement powers under the Fourteenth
Amendment," is "appropriate" unless there is "a congruence and pro-
portionality between the injury to be prevented or remedied and the
means adopted to that end."59 Only by "appropriate" remedial legis-
lation can Congress abrogate the states' Eleventh Amendment immu-
nity from private suits.6" Both the ADEA and the ADA have failed to
pass the test of congruence and proportionality to qualify as appropri-
ate remedial legislation.

The Court has not clearly explained exactly what the "congruence
and proportionality" rule means; consequently Congress has never
been able to understand or comply with it. In Kimel v Florida Board
of Regents,61 the Court barred the application of the ADEA to states
because of Congress' failure to identify or "uncover any significant
pattern of unconstitutional [age] discrimination"62 by the states. Dis-
regarding the conclusion of Congress to the contrary, the Court ruled
that Congress had "no reason to believe" broad remedial legislation
was necessary and that the legislative determination to apply "the Act
to the States was an unwarranted response to a perhaps inconsequen-
tial problem."63

The Court used the same congruence and proportionality rule,
with the "pattern of significant unconstitutional discrimination" as its
benchmark, to protect states from liability for employment discrimina-
tion prohibited by the ADA.' Even though the ADA was enacted by

58 "The Congress shall have power to enforce, by appropriate legislation, the provisions of
this article." U.S. CONST. amend. XIV, § 5.

59 City of Boerne v. Flores, 521 U.S. 507, 520 (1997) (holding that the Religious Freedom
Restoration Act of 1993 exceeds Congress' power under § 5 of the Fourteenth Amendment).

60 Interpreting the Eleventh Amendment, the Supreme Court has consistently ruled that
"the Constitution does not provide for federal jurisdiction over suits against non-consenting
States." Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 73 (2000); see also Coll. Sav. Bank v. Fla.
Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 669-670 (1999); Seminole Tribe of Fla.
v. Florida, 517 U.S. 44, 54 (1996). However, the Court recognized that "the Eleventh Amend-
ment ... [is] necessarily limited by the enforcement provisions of § 5 of the Fourteenth Amend-
ment." Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976).

61 528 U.S. 62 (2000).
62 Id. at 90.
63 Id. at 89.
64 See Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).

[Vol. 14:1
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an overwhelming majority of both chambers of Congress, after almost
a decade of debates and deliberation,65 the Court held in University of
Alabama v. Garrett66 that the ADA did not measure up to the congru-
ence and proportionality test 67 because Congress had failed to "iden-
tify a pattern of irrational state discrimination in employment against
the disabled. 68

The "congruence and proportionality" rule is the most arbitrary
test the Court has ever used to measure the constitutionality of
enforcement legislation passed by Congress. 69 The Court has never
articulated the parameters of the test, including what constitutes an
acceptable "pattern" of unconstitutional discrimination.7" The only
pattern that emerges from the Court's decisions is the boilerplate
application of the test to invalidate federal antidiscrimination laws. It
is also now clear that the states are free to discriminate on the basis of
age, disability, or gender7t until the discrimination becomes so wide-
spread and numerous as to form the necessary "pattern."

D. Outsourcing State Action

Both federal and state governments have become quite adept at
avoiding the thorny problem of liability for unconstitutional state
action by simply contracting out some of their functions to private
operators. Five Justices of the Supreme Court currently are inclined
to condone the practice. The Court's decision, in Correctional Ser-
vices Corporation v. Malesko,72 not to recognize a private action for

65 See Herman Wong, Warrior for the Disabled; Brenda Premo Fought on the Front Line to
Help Win Landmark Rights Bill, L.A. TIMES, July 25, 1990, at El.

66 531 U.S. 356 (2001).
67 Id. at 372.
68 Id. at 368. Countering the Court's snap judgment concerning the lack of evidence of

unconstitutional discrimination in the legislative record, Justice Breyer catalogued dozens of
congressional hearings, reports, and studies that abundantly demonstrated pervasive state and
local government discrimination against the disabled. See id. apps. A, B, and C at 389-424
(Breyer, J., dissenting).

69 See K.G. Jan Pillai, Incongruent Disproportionality, 29 HASTINGS CONST. L.Q. 645
(2002).

70 Id. at 685-89.
71 See United States v. Morrison, 529 U.S. 598, 625-26 (2000). "Or, as we have phrased it in

more recent cases, prophylactic legislation under § 5 must have a 'congruence and proportional-
ity between the injury to be prevented or remedied and the means adopted to that end."' Id.
(quoting Coll. Sav. Bank v. Fla. Prepaid Expense Bd., 527 U.S. 627, 639 (1999), and City of
Boerne v. Flores, 521 U.S. 507, 526 (1997)).

72 534 U.S. 61 (2001) (majority opinion of Rehnquist, C.J.).
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damages against a private corporation operating a halfway house
under contract with the federal Bureau of'Prisons, is an appropriate
illustration. The Court held that the so-called "Bivens remedy" 73-
which allows damages actions against government officers for depriva-
tion of constitutional rights-was not applicable to a private corpora-
tion.74 The Court reasoned that the Bivens remedy is "concerned
solely with deterring the unconstitutional acts of individual officers"75

and, therefore, to allow a Bivens-type action against government
agencies "would mean the evisceration of the Bivens remedy, rather
than its extension."76 The Court also noted its hesitation to extend the
Bivens remedy to government agencies was based in part on its con-
cern that such an extension might entail a "potentially enormous
financial burden" to the agency,77 and that the question of "[w]hether
it makes sense to 'impose asymmetrical liability costs on private
prison facilities' ,17 is for Congress, not the Court, to decide.79 In this
way, the Court bypassed the state-action problem entirely.

Four dissenting Justices were not persuaded by the majority's rea-
soning in Malesko.8° They asserted that the plaintiff's Eighth Amend-
ment rights were violated "by a federal agent-a private corporation
employed by the Bureau of Prisons to perform functions that would
otherwise be performed by individual employees of the Federal Gov-
ernment."'" The dissenting Justices agreed with half a dozen courts of
appeals "that corporate agents performing federal functions, like
human agents doing so, were proper defendants in Bivens actions. 82

The dissenters detected in the Court's decision a "predisposition"
against the holding in Bivens itself, and predicted that the "tragic con-

73 In Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, the Court recog-
nized an implied private right of action for damages against federal officers alleged to have
violated a citizen's Fourth Amendment rights against unreasonable searches and seizures. 403
U.S. 388 (1971).

74 Malesko, 534 U.S. at 63.
75 Id. at 71 (citing FDIC v. Meyer, 510 U.S. 471, 473-74 (1994)).
76 Id. at 69-70 (quoting Meyer, 510 U.S. at 485).
77 Id. at 70 (quoting Meyer, 510 U.S. at 486).
78 Id. at 72. The Court also noted that remedies under state laws may be available to the

plaintiff in the case. Id. at 73-74.
79 Id. at 72.
80 Malesko, 534 U.S. at 75 (Stevens, J., dissenting, joined by Souter, Breyer, and Ginsberg,

ii.).
81 Id. at 76.
82 Id. at 77 n.3 (Stevens, J., dissenting) (citing decisions from the First, Second, Fifth, Sixth,

Ninth, and D.C. Circuit courts).
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sequence" of the decision will be to give incentives "to corporate man-
agers of privately operated custodial institutions to adopt cost-saving
policies that jeopardize the constitutional rights of tens of thousands
of inmates in their custody."83

E. Collaborative State Action
The Supreme Court has a long and convoluted history of provid-

ing constitutional accommodation to private parties causing depriva-
tions of constitutional rights by actions "having the cast of law."'

Liability for such actions depends on whether they can be fairly
ascribable or attributable to the state. The Court resolves the issue
after a two-prong inquiry: first, whether the alleged "deprivation has
resulted from the exercise of a right or privilege having its source in
state authority,"86 and second, whether the private parties "may be
appropriately characterized as 'state actors."' 87 The outcome of this
inquiry can be quite unpredictable. Consider the Court's creditor
repossession cases.

In several creditor self-help cases, the Court held that when the
state collaborates with, or its agents aid, a creditor in securing dis-
puted property, the debtor is entitled to the protection of constitu-
tional due process.88 However, in Flagg Brothers v. Brooks89 the Court
found no constitutional violation when a warehouseman, acting pursu-
ant to the New York Uniform Commercial Code, seized and sold the
bailor's (debtor's) property without any hearing.90 Since the Code

83 Id. at 81. (citing the amicus brief of the Legal Aid Society of New York, which explained
that "private prisons are exempt from much of the oversight and public accountability faced by
the Bureau of Prisons" and stated that a private prison corporation-whose first loyalty is to its
stockholders, not the public interest, will be tempted to take cost-cutting measures at the
expense of prison inmates).

84 Monroe v. Pope, 365 U.S. 167, 236 (1961) (Frankfurter, J., dissenting).
85 See Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982) (holding that conduct causing

the deprivation of a constitutional right protected against infringement by a state must be fairly
attributable to the state, and laying out a two-part test for attribution).

86 Id. at 939.
87 Id.
88 See, e.g., Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982) (creditor utilized procedures

in a state statute authorizing prejudgment attachment); N. Ga. Fishing, Inc. v. Di-Chew, Inc., 419
U.S. 601 (1975) (writ of garnishment issued by court clerk on affidavit of creditor); Fuentes v.
Shevin, 407 U.S. 67 (1972) (writ of replevin required only that private applicant file a complaint
and a bond); Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969) (court clerk issued summons for
garnishment at request of creditor).

89 436 U.S. 149 (1978).
90 Id. at 166.
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was enacted by the state legislature, and the state's law of conversion
gave an exception to the warehouseman to pass good title to the pur-
chasers of the debtor's goods, in fact "the Court was in error" not to
recognize state action.91 However, Justice Rehnquist's majority opin-
ion dismissed the bailor's challenge based on the Equal Protection
and Due Process Clauses of the Fourteenth Amendment.92 It did so
primarily on the rationale that "the State of New York has not com-
pelled the sale of a bailor's goods, but has merely announced the cir-
cumstances under which its courts will not interfere with a private
sale."93 The opinion made clear that private action cannot be brought
within the ambit of the Fourteenth Amendment "by the simple device
of characterizing the State's inaction as 'authorization' or 'encourage-
ment,"' and that "[i]t is quite immaterial that the State has embodied
its decision not to act in statutory form."'94 The Court deliberately left
undecided the troubling question of the extent to which a city or state
may delegate its functions in the areas of education, tax, and fire or
police protection to private parties "and thereby avoid the strictures
of the Fourteenth Amendment. 95

Despite the Supreme Court's decades of effort to confine state
action within definite and ascertainable boundaries, the concept
remains as volatile and open-ended as ever, susceptible to arbitrary
reconfiguration. If a deliberate state decision to refrain from using its
collective authority to prevent a private assault on citizens' constitu-
tional rights does not constitute state action, then the concept cannot
contribute much to society's quest for equality.

III. PASSIVE JUDICIAL PARTICIPATION

The Supreme Court permits societal discrimination to exist by
means other than shrinking the domain of state action. The federal
judiciary has become a passive participant in the maintenance and fos-
tering of societal discrimination in several discrete areas, including
hate crimes, public school desegregation, and higher education
contexts.

91 Larry Alexander, The Public/Private Distinction and Constitutional Limits on Private
Power, 10 CONST. COMMENT 361, 363 (1993).

92 Flagg Bros., 436 U.S. at 166.
93 Id. (emphasis added).
94 Id. at 165-66.
95 Id. at 163-64.
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A. Hate Crimes

The federal judiciary is unabashedly complicit in providing the
mantle of constitutional legitimacy to societal discrimination by
restraining state and local governments from abating or ameliorating
it with legislation. Ironically, at times the Supreme Court derives its
inspiration from outside the Fourteenth Amendment, as it did in 1992
in R.A.V. v. City of St. Paul.96 The case involved the constitutionality
of the conviction of a teenager who, in violation of a city ordinance,
burned a crudely made wooden cross in the fenced yard of his across-
the-street neighbors, a black family.97 The ordinance made it a misde-
meanor to place or burn on public or private property symbols, such
as a cross or Nazi swastika, "which one knows or has reasonable
grounds to know arouses anger, alarm or resentment in others on the
basis of race, color, creed, religion or gender."98 The ordinance was
interpreted to prohibit "only those expressions that constitute 'fight-
ing words.' ,

The Supreme Court unanimously struck down the ordinance as
violative of the First Amendment,"° but the Justices offered divergent
rationales for the decision. In an opinion for the Court, Justice Scalia,
joined by Chief Justice Rehnquist and Justices Kennedy, Souter, and
Thomas, held that the ordinance impermissibly singled out certain dis-
favored racially, religiously, or sexually offensive fighting words solely
on the basis of their expressive content, while leaving expressions vili-
fying other groups or causes outside the prohibitions of the ordi-

96 505 U.S. 377 (1992).
97 Id. A similar case sought to challenge the constitutionality of a Virginia statute which

banned cross burning with the intent to intimidate a person or group. The Court, in Virginia v.
Black, struck down a provision of the same case that treated "any cross burning as prima facie
evidence of intent to intimidate." 123 S.Ct. 1536, 1541 (2003). This rebuttable presumption was
considered crucial to the enforcement of the statute because of the inherent difficulty in estab-
lishing intent in most cases. Moreover, as Justice Thomas stated in his solitary dissent, "[i]n our
culture, cross burning has almost invariably meant lawlessness and understandably instills in its
victims well-grounded fear of physical violence." Id. at 1564 (Thomas, J., dissenting). He regret-
ted that the "plurality laments the fate of an innocent cross-burner who burns a cross, but does
so without an intent to intimidate." Id. at 1568. The very events that triggered the prosecution
in the case, including an attempted cross burning in the yard of an African-American family,
abundantly substantiated the arguments of Justice Thomas and highlighted the significance of
the presumption created by the Virginia statute.

98 R.A.V., 505 U.S. at 380.
99 Id. at 381. The United States Supreme Court accepted this as the "authoritative" inter-

pretation of the Minnesota Supreme Court. Id.
100 Id. at 377-378.
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nance. 101 According to the majority opinion, the government must
prohibit all fighting words or no fighting words at all; selective
prohibitions by subject matter are impermissible. 2

The majority deviated from the Court's long-standing view that
fighting words are not within the area of constitutionally protected
speech" 3 "because their expressive content is devoid of social value
and any benefit derived from them is outweighed by the social interest
in order and morality.""1 4 The Court's assertion that constitutionally
unprotected categories of speech cannot be selectively regulated was
easily refuted by Justice Stevens, who cited precedents allowing selec-
tive regulation in areas such as obscenity and commercial advertis-
ing."°5 Justice Stevens correctly observed that the Court's holding
perversely gives "fighting words greater protection than is afforded
commercial speech."'0 6

States should be free to regulate fighting words selectively and
unevenly for the simple reason that "[s]ome fighting words are more
dangerous or more hurtful than others."'07 R.A.V. established a First
Amendment rule that mandates equal treatment of all fighting words,
regardless of their content or their users' point of view. By doing so,
the Court created a hierarchy of constitutional values that relegated
the value of equality embodied in the Fourteenth Amendment
subordinate to values protected by the First Amendment. Signifi-
cantly, the majority opinion disregarded the city's argument that the
ordinance was not intended "to impact on the right of free expression
of the accused" but rather to "protect against the victimization of a
person or persons who are particularly vulnerable because of their
membership in a group that historically has been discriminated

101 Id. at 391.
102 See id. at 419 (Stevens, J., joined by White and Blackmun, JJ., concurring in the

judgment).
103 See, e.g., Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 124 (1989) (holding

"the protection of the First Amendment does not extend to obscene speech"); Roth v. United
States, 354 U.S. 476, 483 (1957) (holding "libelous utterances are not within the area of constitu-
tionally protected speech").

104 Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (holding that the First Amend-
ment does not protect fighting words).

105 Justice Stevens noted, for instance, that the Court allowed the federal government to
prohibit false advertising directed at airline passengers, while leaving other commercial adver-
tisements unregulated. See RAY., 505 U.S. at 422.

106 Id. at 423.
107 Keith N. Hylton, Implications of Mill's Theory of Liberty for the Regulation of Hate

Speech and Hate Crimes, 3 U. CHi. L. SCH. ROUNDTABLE 35, 52 (1996).
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against. ' ' Had the majority evaluated the constitutionality of the
ordinance under the Equal Protection Clause instead of the First
Amendment, Justice Scalia would have been compelled to give the
same equal protection of the law to the terrorized black family as he
gave to the racially bigoted intimidator.

B. School Desegregation

After the Supreme Court's unequivocal declaration in 1955 that
"separate educational facilities are inherently unequal,"1 9 the consti-
tutional obligation of states to desegregate public schools has never
been in doubt. Indeed, the Court has imposed on the states an
"affirmative duty to take whatever steps"1' 0 are necessary to eliminate
the traces and remnants of segregation "root and branch.""11 School
districts which failed to desegregate "with deliberate speed 11 12 were
subjected to federal court orders establishing remedial plans and
definitive guidelines to achieve desegregation goals "at the earliest
practicable date."" 3

Dozens of school districts across the country have operated under
court-supervised desegregation plans for almost three decades with
varying degrees of success.114 However, a recent study conducted by
the Harvard Civil Rights Project found that the average white student
now attends a public school that is 80% white, while the average black
student attends a school that is about one-third white.11 5 The conclu-
sion arrived at by the Project is that the nation's public schools have
been undergoing a "process of continuous resegregation."' 6 Accord-

108 R.A.V., 505 U.S. at 394.
109 Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954) ("Brown I"); see also Swann v. Char-

lotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971) (citing Green v. County Sch. Bd., 391 U.S.
430, 437-38 (1968)).

110 Green v. County Sch. Bd., 391 U.S. 430, 437 (1968).
111 id. at 438.
112 Brown v. Bd. of Educ., 349 U.S. 294, 301 (1955) ("Brown II").
113 Green, 391 U.S. at 438-39.
114 Two of the best examples of successful desegregation are Charlotte-Mecklenburg,

North Carolina, and Wilmington-New Castle, Delaware. See David J. Armor, The End of
School Desegregation and the Achievement Gap, 28 HASTINGS CONST. L.O. 629, 639-42 (2001).

115 Erica Frankenburg et al., A Multiracial Society With Segregated Schools. Are We Losing
the Dream?, The Civil Rights Project: Harvard Univ. 4 (January 2003), available at http://
www.civilrightsproject.harvard.edu (last visited Nov. 30, 2003).

116 Id.
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ing to some, "Much of the blame goes to the court's increased hostility
to desegregation suits. 117

In the 1990s, the Supreme Court established a new standard of
good-faith compliance to decide whether schools subject to desegrega-
tion orders should be released from court supervision. In Board of
Education of Oklahoma City v. Dowell,I18 the Court held that the test
for terminating judicial oversight is whether a school district has
implemented the original desegregation decree "in good faith" and
whether the "vestiges of past discrimination had been eliminated to
the extent practicable."'19 In effect, public schools are no longer
required to eliminate the vestiges of discrimination "root and branch."
The Court reiterated the Dowell good-faith standard in two successive
cases, Freeman v. Pitts12 ° and Missouri v. Jenkins.'21 This desegrega-
tion trilogy "evinced a clear hostility to the continuation of court-
ordered desegregation remedies, ' 122 and not only paved the way for
resegregation, but helped perpetuate and reinforce segregated hous-
ing patterns in and around the resegregated school districts.

The Supreme Court has long been aware of the inextricable link
between school desegregation and neighborhood housing patterns. In
Swann v. Charlotte-Mecklenberg Board of Education,123 the Court
observed that "[p]eople gravitate toward school facilities, just as
schools are located in response to the needs of the people. The loca-
tion of the schools may thus influence the patterns of residential
developments of a metropolitan area and have an important impact
on composition of inner-city neighborhoods.1' 24 Racial composition
of schools will have "a profound reciprocal effect on the racial compo-
sition of residential neighborhoods which, in turn, may cause further

117 Fighting School Resegregation, N.Y. TIMES, Jan. 27, 2003, at A24.
118 498 U.S. 237 (1991).
119 Id. at 249-50 (emphasis added).
120 503 U.S. 467, 492 (1992) (holding that a court's discretion to order the incremental

withdrawal of its supervision in a school desegregation case must be exercised in a manner con-
sistent with the purposes and objectives of its equitable power).

121 515 U.S. 70, 89 (1994) (noting that "[t]he ultimate inquiry is 'whether the constitutional
violator has complied in good faith with the desegregation decree since it was entered, and
whether the vestiges of past discrimination have been eliminated to the extent practicable"')
(internal citations omitted).

122 Neil S. Hyytinen, Proposition 209 and School Desegregation Programs in California, 38
SAN DIEGO L. REV. 661, 669 (2001).

123 402 U.S. 1 (1971).
124 Id. at 20-21.
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racial concentration within the schools."'1 25 Therefore, in 1971 the
Swann Court instructed federal district courts to consider segregated
residential patterns when fashioning remedies in desegregation
cases.

126

Today, the Court no longer considers segregated residential
neighborhoods adjoining segregated schools a factor to be taken into
account in desegregation cases. Since Swann was decided, the Court
has rejected interdistrict desegregation remedies, holding that a white
suburban school district cannot be required to participate in regional
desegregation plans unless it can be demonstrated that official actions
of the suburban district contributed to segregation of the affected
schools. 127 Despite overwhelming evidence of "white flight" by fami-
lies from inner cities to suburbs to avoid attending desegregated
schools, the Court held in Freeman v. Pitts1 28 that the adverse impact
of segregated housing patterns on school desegregation efforts has no
"constitutional implications" in instances "[w~here resegregation is a
product not of state action but of private choices. 1 129

In the desegregation trilogy, the Court found no constitutional
objection against single-race or predominantly segregated schools
caused by segregated housing patterns.130 The mutual reinforcement
of segregation in schools and housing which the Court constitutional-
ized in the desegregation trilogy is bound to validate and nurture soci-
etal discrimination against minorities.

C. Desegregation of Higher Education

As noted above, the Supreme Court's use of strict scrutiny cate-
gorically bars state and local governments from considering societal
discrimination in fashioning remedies for their own past racial dis-
crimination and its lingering effects. 13 ' In Wygant v. Jackson Board of

125 Keyes v. Sch. Dist. No. 1, 413 U.S. 189, 202 (1973) (holding that a finding of intention-
ally segregative school board actions in a meaningful portion of a school system created a pre-
sumption that other segregated schooling within the system was not adventitious).

126 Swann, 402 U.S. at 21.
127 Milliken v. Bradley, 418 U.S. 717, 744-45 (1974) (rejecting the Fourteenth Amendment

claim of parents of black schoolchildren in the Detroit, Michigan public school system).
128 503 U.S. 467 (1992).
129 Id. at 495.
130 Missouri v. Jenkins, 515 U.S. 70, 78 (1994); Bd. of Educ. of Oklahoma City v. Dowell,

498 U.S. 237, 247 (1992); Freeman, 503 U.S. at 489.
131 See Part II.B supra.
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Education'32 and Richmond v. J.A. Croson Company133 the Court
ruled that societal discrimination is an amorphous and insufficient
basis for race-based remedies because recognition of such discrimina-
tion may call upon courts to "uphold remedies that are ageless in their
reach into the past, and timeless in their ability to affect the future."'3 4

In Adarand Constructors, Inc. v. Pena 135 the Court extended the prohi-
bition to the federal government.

Some conservative federal courts of appeals have taken the
Supreme Court standard to its illogical extreme. In Podberesky v. Kir-
wan, 136 the Fourth Circuit invalidated the University of Maryland's
Banneker Scholarship program, a merit-based program reserved for
African-American students. The program was established to avoid
administrative sanctions from the U.S. Department of Education,
which had been investigating the university's ignominious discrimina-
tory practices. 137 One of the grounds for invalidating the program was
that it had been designed to remedy the current effect of societal dis-
crimination as reflected by the hostile campus environment for
minorities. t38

The Fifth Circuit took the Supreme Court's rulings even farther.
In Hopwood v. University of Texas, 3 9 the circuit court struck down
the University of Texas Law School's special admissions program that
gave preference to African Americans and other designated minori-
ties. 4 ° The law school had a shameful history of racial discrimination,
as evidenced by the famous case of Sweatt v. Painter,4' in which the
Supreme Court forced the law school to admit its first African-Ameri-

132 476 U.S. 267 (1986).
133 488 U.S. 469 (1989).
134 Wygant, 476 U.S. at 276.
135 515 U.S. 200 (1995) (holding that any distinction between state and federal racial classi-

fication is "untenable").
136 38 F.3d 147 (4th Cir. 1994) ("Podberesky II"), cert. denied, 514 U.S. 1128 (1995).
137 Podberesky v. Kirwan, 956 F.2d 52, 54 (4th Cir. 1992) ("Podberesky I").
138 Podberesky H, 38 F.3d at 152 (The University sought to justify the program because

"the atmosphere on campus [was] perceived as being hostile to African American students.").
139 78 F.3d 932 (5th Cir. 1996), cert. denied, 518 U.S. 1033 (1996).
140 Hopwood, 78 F.3d at 934.
141 339 U.S. 629 (1950). In Sweatt, the Supreme Court held that a state law denying Afri-

can-Americans entry into the University of Texas Law School prevented affected students from
receiving an education "substantially equal" to the education received by white students. Id. at
634 n.i. The Court reasoned that this amounted to a violation of the Equal Protection Clause of
the Fourteenth Amendment and, consequently, ordered the African-American petitioner admit-
ted to the Law School. Id. at 636.
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can law student in 1950. Until 1969, the Texas Constitution mandated
a dual system of education and the state practiced racial discrimina-
tion at all levels of its educational system, from the formative elemen-
tary school years to graduate-level study.142 The law school argued
that its special admissions program, instituted under threat of adminis-
trative and judicial sanctions, was necessary to achieve a diverse and
representative student body.143 However, the Fifth Circuit held that
the school's race-conscious admissions policy could not be sustained
under the Supreme Court's prevailing strict scrutiny jurisprudence.' 4

Particularly noteworthy is the relative ease with which the Fifth
Circuit dismissed the law school's argument that the admissions pro-
gram was essential to remedy the continuing effect of the University's
past discrimination.145 To demonstrate the effect, the law school
presented at trial evidence of its "lingering reputation in the minority
community, particularly with the prospective students, as a 'white
school"' and the "perception that the law school is a hostile environ-
ment for minorities.' 46 The circuit court rejected the evidence with a
tint of cynicism, stating that reputation is mere "knowledge of histori-
cal fact"1 47 and "[a]ny racial tension at the law school is most certainly
the result of present societal discrimination."1 48 The court admon-
ished the law school not to reach outside its boundaries to assess past
discrimination or its present effects. 149 It concluded that "the Univer-
sity of Texas System is itself too expansive an entity to scrutinize for
past discrimination" and that the law school is the only "appropriate
governmental unit for measuring a constitutional remedy."15 If, out
of all the educational institutions with a checkered past, the University
of Texas is not permitted to consider societal discrimination in its
quest for atonement, then no other institution can. This strange pre-
dicament is created by the Supreme Court's strict scrutiny standard.

142 Danielle Holley & Delia Spencer, The Texas Ten Percent Plan, 34 HARV. C.R.-C.L. L.
REv. 245, 247 (1999).

143 Hopwood v. Texas, 861 F. Supp. 551, 573 (W.D. Tex. 1994).
144 Hopwood, 78 F.3d at 940-52, 955. The Fifth Circuit concluded that "[tlhe law school

has presented no compelling justification, under the Fourteenth Amendment or Supreme Court
precedent, that allows it to continue to elevate some races over others . I..." Id. at 934.

145 Id. at 949-52.
146 Hopwood, 861 F. Supp. at 572.
147 Hopwood, 78 F.3d at 952-53.
148 Id. at 953.
149 Id.

150 Id. at 951.
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IV. THE DOCTRINE OF NEGATIVE RESPONSIBILITIES

Shortly after the adoption of the Fourteenth Amendment, the
Supreme Court declared that the "[d]uty of protecting all its citizens
in the enjoyment of an equality of rights was originally assumed by the
States, and it remains there. The only obligation resting upon the
United States is to see that the States do not deny the right." '151 In the
same term, the Court ruled that the Enforcement Clause of the
Amendment does not authorize Congress to adopt "general legisla-
tion upon the rights of citizens, but [only] corrective legislation, that
is, such as may be necessary and proper for counteracting such laws as
the States ... are prohibited from making or enforcing." '152 Thus the
Court has made it absolutely clear that the states are the sole reposito-
ries of the constitutional power required to enact social-welfare legis-
lation. The question is whether the states have an equal protection-
generated obligation to exercise that power to protect their citizens
from the consequences of societal discrimination.

The Rehnquist Court is quite certain of the answer. In the semi-
nal case of DeShaney v. Winnegbago County Department of Social
Services,'53 the Court, in an opinion authored by the Chief Justice,
declared that the Constitution's "Due Process Clauses generally con-
fer no affirmative right to governmental aid, even where such aid may
be necessary to secure life, liberty, or property interests of which the
government itself may not deprive the individual. 15 4 The due process
claim in the case was based on the government's failure to respond to
a request for intervention to prevent a father's repeated child abuse-
abuse which ultimately left the child mentally retarded. 55 Despite
undisputed evidence that the government was intimately aware of the

151 United States v. Harris, 106 U.S. 629, 639 (1883) (quoting United States v. Cruikshank,
92 U.S. 542 (1876) (holding that the Constitution of the United States must grant Congress the
power to pass a law in order for that law to be valid)).

152 The Civil Rights Cases, 109 U.S. 3, 13-14 (1883), reconfirmed in City of Boerne v. Flo-
res, 521 U.S. 507, 524-25 (1997) (holding that the Religious Freedom Restoration Act exceeds
Congress' § 5 enforcement powers).

153 489 U.S. 189 (1989) (holding that the state has no constitutional duty to protect a child
from his father after receiving reports of possible abuse).

154 Id. at 196, repeated in Webster v. Reproductive Health Servs., 492 U.S. 490, 507 (1989)
(holding that the Court need not rule on the constitutionality of a statute's preamble; that the
statutory ban on use of public employees and facilities for performance or assistance of nonther-
apeutic abortions did not contravene the Constitution; and the issue of the constitutionality of
the statute's prohibition on use of public funds to encourage or counsel women to have nonther-
apeutic abortions was moot).

155 DeShaney, 489 U.S. at 193.
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continuous abuse, the Court relieved the government from any liabil-
ity by stating that "[t]he most that can be said of the state functiona-
ries in this case is that they stood by and did nothing when suspicious
circumstances dictated a more active role for them. 156

DeShaney likely would have come out the same even if the claim
against the government had been made under the Equal Protection
Clause because the Court's decision was based on the dogmatic pre-
mise that the Constitution is a "charter of negative rather than posi-
tive liberties." '157 Under the concept of negative liberties, the
Constitution does protect the people from certain state actions, but it
does not impose on the states "an affirmative duty to take basic care
of their citizens."' 58 Not only does the Constitution cast no blame on
states' inaction, it does not even obligate the states to protect the peo-
ple "from each other.' 159

It is not difficult to see the facial absurdity of this theory of legiti-
mized inaction. For example, its logic will permit, under the gaze of a
permissive government, a group of homophobes to practice their faith
and instill fear in homosexuals in ways subtle enough to evade the grip
of existing criminal laws. It is inconceivable that such a flagrant fail-
ure of the government to protect homosexuals is condoned by the
Equal Protection Clause. If it is, then any level of government can
neutralize the Clause or keep its command in abeyance by the simple
expedient of deliberate inaction.

Clearly, the idea of negative liberties does not comport with the
history and rationale of the Equal Protection Clause. The Clause was
designed to protect citizens from both affirmative and negative abuses
of power by their government. What prompted the 39th Congress to
adopt both the Civil Rights Act of 1866 and the Fourteenth Amend-
ment was the unwavering conviction "that the states could not be
relied upon to protect the rights of all persons.... A central purpose
of both measures was to incorporate the right to protection into the

156 Id. at 203.

157 Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983) (citing Harris v. McRae, 448
U.S. 297, 318 (1980), and Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 1982)), cert. denied, 465
U.S. 1049 (1984).

158 DeShaney, 489 U.S. at 204 (Brennan, J., dissenting).
159 Id. at 196.
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Federal Constitution, and thereby to empower the national govern-
ment to compel the states to fulfill their duty of protection.' 160

The 42nd Congress reiterated the convictions of its predecessor
by enacting the Ku Klux Klan Act,' 6' which "provided a cause of
action for those who are deprived of their civil rights by private par-
ties acting in the absence of state intervention.' 6 2

Even the Rehnquist Court occasionally intimates that state inac-
tion could sometimes verge on unconstitutional state participation in
private discrimination. In the plurality opinion in City of Richmond v.
J.A. Croson Company, Justice O'Connor stated that "if the city could
show that it had essentially become a 'passive participant' in a system
of racial exclusion practiced by elements of the local construction
industry, we think it clear that the city could take affirmative steps to
dismantle such a system. 1 63 Even though this statement is couched in
permissive language, it has been interpreted to mean that "the govern-
ment would be a 'passive participant' in private discrimination when-
ever its inaction left intact the effects of identifiable private
discrimination. "'164

The Rehnquist Court's "failure to see that [state] inaction can be
every bit as abusive of power as action" 16 makes the operation and
availability of the Equal Protection Clause contingent upon the discre-
tionary choice of the state to act or not to act. The doctrine of nega-
tive liberties that underpins the action-inaction dichotomy is a
negation of the guaranty of individual safety and security enshrined in
the Fourteenth Amendment. When put to the test of the European
Court of Human Rights, the doctrine may be roundly condemned as a

160 Steven J. Heyman, The First Duty of Government: Protection, Liberty and the Four-
teenth Amendment, 41 DUKE L.J. 507, 571 (1991); see also Susan Bandes, The Negative Constitu-
tion: A Critique, 88 MICH. L. REV. 2271 (1990).

161 Civil Rights Act, ch. 22, § 2, 17 Stat. 13 (1871) (current version at 42 U.S.C. § 1985(3)).
162 Martin Dolan, State Inaction and Section 1985(3): United Brotherhood of Carpenters

and Joiners of America v. Scott, 71 IOWA L. REV. 1271, 1291 (1986). Representative Garfield
stated that the requirement that "States shall not deny the equal protection of the laws implies
that they shall afford equal protection." Id. (citing CONG. GLOBE, 42nd Cong., 1st Sess. 153 app.
(April 4, 1871)); see also Bhd. of Carpenter v. Scott, 463 U.S. 825, 839 (1983) (Brennan, J.,
dissenting).

163 City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492 (1989) (plurality opinion of
O'Connor, J., joined by Rehnquist, C.J., and White, J.).

164 Ian Ayres & Fredrick E. Vars, When Does Private Discrimination Justify Public Affirma-
tive Action?, 98 COLUM. L. REV. 1577, 1610-11 (1998).

165 DeShaney v. Winnebago County Dep't of Social Servs., 489 U.S. 189, 212 (1989) (Bren-
nan, J., dissenting, joined by Marshall and Blackmun, JJ.).
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device that denies the basic human rights and dignity of individuals
who are victimized by private discrimination. 66

V. CONCLUSION

The Rehnquist Court readily recognizes that societal discrimina-
tion remains an "unfortunate reality" in America. 67 Nevertheless, the
Court is unwilling to permit the federal government or require state
governments to take the needed prophylactic and remedial measures
to cure these ills. The Equal Protection Clause, which was custom-
made to deal with the problems of discrimination and inequality, is
trapped in a web of judicially crafted technicalities, standards, and
doctrines, all of which are designed to deny, rather than provide, pro-
tection to victims of discrimination. The key to finding a legal solu-
tion to the problem of societal discrimination is to free the
beleaguered Equal Protection Clause from the shackles of the federal
judiciary and restore it to the original condition contemplated by its
visionary framers.

More than three decades ago, Professor Charles Black of Yale
observed that the "'state action' problem is the most important prob-
lem in American law.', 168 Today the problem has been rendered a
complicated jumble by the Supreme Court. In a society saturated
with government grants, subsidies, tax exemptions, and an interest
group-dominated political process, the line that once separated the
public from the private has become increasingly indistinct. Therefore,
"it is time to begin rethinking state action"'169 and the other judicial
technicalities that currently cripple the effectiveness of the Equal Pro-
tection Clause.

166 The European Court will judge the validity of the doctrine under the provisions of the
European Convention on Human Rights, which require that contracting state parties "agree not
only to refrain from conduct interfering with citizens' rights, but also agree to 'secure to every-
one within their jurisdiction the rights and freedoms defined in Section I of this Convention."'
Tania Schriver, Establishing an Affirmative Governmental Duty to Protect Children's Rights: The
European Court of Human Rights as a Model for the United States Supreme Court, 34 U.S.F. L.
REV. 379, 383 (2000).

167 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995).
168 Black, Jr., supra note 30, at 69.
169 Charles Chemerinsky, Rethinking State Action, 80 Nw. U. L. REV. 503, 505 (1985).
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