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I. INTRODUCTION

On October 25, 2001, still reeling from the tragedy of the terrorist
attacks of September 11, 2001, Congress passed the USA Patriot Act
including provisions mandating the detention of suspected terrorist
aliens.' The act was a response to the perceived need for improved
investigation of terrorist activity and protection from future terrorist
attacks. Upon signing the new legislation the following day, President
George W. Bush declared: "But one thing is for certain: These ter-
rorists must be pursued; they must be defeated; and they must be
brought to justice. And that is the purpose of this legislation." 2

While critics of the new legislation are concerned that it violates
constitutional and civil rights,3 supporters of the legislation argue that,
in the framework of a country at war against terrorism, the new mea-
sures are necessary to help investigate and punish terrorist acts.4 Simi-

* Juris Doctor Candidate, December 2003, George Mason University School of Law.
1 Uniting and Strengthening America by Providing Appropriate Tools Required to Inter-

cept and Obstruct Terrorism (USA Patriot) Act of 2001, Pub. L. No. 107-56, § 412, 115 Stat. 272,
350-52 (amending the Immigration and Nationality Act (INA) (codified as amended at 8 U.S.C.
§§ 1101 et seq. (2000)), by inserting § 236A, 8 U.S.C.A. § 1226a (West Supp. 2002)).

2 Remarks on Signing the USA Patriot Act of 2001, 37 WEEKLY COMP. PRES. Doc. 1550,
1551 (Oct. 26, 2001).

3 See, e.g., Legislative Analysis, American Civil Liberties Union, USA Patriot Act Boosts
Government Powers While Cutting Back on Traditional Checks and Balances (Nov. 1, 2001)
(criticizing the Patriot Act for granting unprecedented detention authority over aliens), at http://
www.aclu.org/congress/1110101a.html (on file with author).

4 "The new tools for law enforcement in the war against terrorism are the products of hun-
dreds of hours of consultation and careful consideration by the administration, members of Con-
gress, and state and local officials. They are careful, balanced, and long overdue improvements
in our capacity to prevent terrorism." Attorney General John Ashcroft, Prepared Remarks for
the US Mayors Conference (October 25, 2001), at http://www.usdoj.gov/ag/speeches/2001/
agcrisisremarkslO25.htm (on file with author).
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larly, Congress has historically justified laws excluding,5 detaining, and
deporting particular groups of aliens during times of national crises
such as during the labor disputes of the 1800's,6 during World War II,'
and during the communist scare of the 1940's and 1950's.' More
recently, in response to the bombing of the World Trade Center in
1993 and the Oklahoma City bombing of the Murrah Building in 1995,
which Congress initially believed was due to terrorist activity, Con-
gress enacted the Antiterrorism and Effective Death Penalty
(AEDPA)9 and the Illegal Immigration Reform and Immigrant
Responsibility (IIRIRA) ° Acts of 1996, mandating the detention of
certain groups of criminal and suspected terrorist aliens.

In retrospect, many prior immigration laws seem excessive, abu-
sive, and even unconstitutional. Yet, the Supreme Court has consist-
ently upheld the application of similar laws by the legislative and
executive branches. History illustrates the deference the courts have
given to Congress' power over immigration matters. The 1996 acts
and the recent legislation thus appear to be simple exercises of this
power. Mandatory immigration detention under the 1996 acts, how-
ever, goes further than precedent in some ways, provoking an upsurge
of constitutional challenges against mandatory detention in federal

5 In the immigration context, excluded aliens are those that are ineligible for visas or admis-
sion into the United States. 8 U.S.C. § 1182 (2000).

6 See Chae Chan Ping v. United States, 130 U.S. 581, 609, 595 (1889) (upholding, as a power
of national sovereignty, Congress' power to prohibit Chinese laborers from entering the United
States where Congress was impelled to act on the anticipated evils "that the presence of Chinese
laborers had a baneful effect upon the material interests of the State, and upon public morals;
that their immigration was in numbers approaching the character of an Oriental invasion, and
was a menace to our civilization").

7 See Hirabayashi v. United States, 320 U.S. 81, 99 (1943) (upholding Congress' power to
exclude persons of Japanese ancestry from areas of the west coast as an exercise of power neces-
sary to prevent espionage and sabotage in an area threatened by Japanese attack); Korematsu v.
United States, 323 U.S. 214, 223 (1944) (upholding the exclusion and detention of persons of
Japanese ancestry without individual determinations of threat or loyalty).

8 See Carlson v. Landon, 342 U.S. 524, 544 (1952) (upholding Congress' power to detain
without bail a legal resident alien because of his membership in the Communist Party).

9 AEDPA of 1996, Pub. L. No. 104-132, § 440(c), 110 Stat. 1214, 1277 (amending the Immi-
gration and Nationality Act (INA) § 242(a)(2), 8 U.S.C. § 1252(a)(2), by striking a release provi-
sion for aliens that demonstrate the likelihood of appearing at immigration hearings and are not
a threat to the community and expanding the group of aliens subject to mandatory detention
from those convicted of an aggravated felony to those convicted of various crimes including
controlled substance violations, certain firearm offenses, miscellaneous crimes and two or more
crimes involving moral turpitude).

10 IIRIRA of 1996, Pub. L. No. 104-208, Division C, § 303, 110 Stat. 3009-546, 3009-585
(amending INA § 236, 8 U.S.C. § 1226).
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courts over the past three years. This rapid succession of cases will
culminate with the Supreme Court considering the constitutionality of
mandatory detention under the 1996 acts during its October 2002
term.

The challenges to the mandatory immigration detention provi-
sions of the 1996 acts and the Supreme Court holding in Zadvydas v.
Davis2 evidenced a changing judicial context relating to immigration.
The terrorist attacks of September 11, 2001, subsequently influenced
the political context of immigration regulation, evidenced by the
recent enactment of the Patriot Act. In the context of these develop-
ments, this Comment considers the constitutionality, under the Immi-
gration and Nationality Act (INA), 3 of mandatory immigration
detention of aliens present in the United States prior to a determina-
tion of removability.' 4 Specifically, this Comment compares the sub-
stantive and procedural due process implications of section 236A of
the INA, codified at 8 U.S.C. § 1226a, recently added by the Patriot
Act, mandating the detention of suspected terrorist aliens,1 5 with sec-
tion 236(c) of the INA, codified at 8 U.S.C. § 1226(c), as established
by the 1996 acts, mandating the detention of criminal and suspected
terrorist aliens.16

Part II of this Comment reviews the background of the current
mandatory detention statutes and the due process rights of aliens
within the historical context of Congress' power over immigration.

11 The Supreme Court granted certiorari on June 28, 2002 to consider whether mandatory
detention under the 1996 acts violates the Due Process clause of the Fifth Amendment. Kim v.
Ziglar, 276 F.3d 523 (9th Cir. 2002), cert. granted, Demore v. Kim, 70 U.S.L.W. 3792 (U.S. June
28, 2002) (No. 01-1491).

12 Zadvydas v. Davis, 533 U.S. 678, 690, 701 (2001) (holding that a statute providing for
detention of aliens ordered removed might result in indefinite detention, thereby presenting a
serious constitutional concern, forcing the court to impose an implicit reasonableness limitation
of six months on the duration of the detention).

13 Immigration and Nationality Act (INA) of 1952, Pub. L. No. 82-414, 66 Star. 163 (codi-
fied as amended at 8 U.S.C. §§ 1101 et seq. (2000) and 8 U.S.C.A. §§ 1101 et seq. (West Supp.
2002)).

14 The scope of this comment does not include the detention of aliens that are excludable
(i.e., trying to gain entry into the United States) or the detention of aliens following an order of
removal or pending deportation. For a recent Supreme Court decision analyzing detention of
aliens following an order of removal, see Zadvydas v. Davis, 533 U.S. 678 (2001). While
mandatory detention has been attacked on several constitutional grounds, this Comment focuses
on the due process rights under the Fifth Amendment and does not discuss Eighth Amendment
or equal protection issues.

15 INA § 236A, 8 U.S.C.A. § 1226a (West Supp. 2002).
16 INA § 236(c), 8 U.S.C. § 1226(c) (2000).
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Part III draws from Supreme Court precedent, reasoning, and dicta,
and the arguments surrounding the debate among lower federal
courts, to analyze the effect of mandatory detention on the due pro-
cess rights of aliens detained under sections 236(c) and 236A of the
INA. Part IV considers the future of mandatory immigration deten-
tion as a means to further certain governmental goals and concludes
that, given the judicial and legislative backdrop of similar acts,
mandatory detention under section 236A does not offend the due pro-
cess rights of aliens, even though mandatory detention under section
236(c) is unconstitutional as applied to deportable criminal aliens.

II. BACKGROUND

A. Immigration and Nationality Act Section 236A

The Patriot Act adds a new mandatory detention provision to the
Immigration and Nationality Act (INA). 7 Section 236A(a)(1) pro-
vides that the Attorney General "shall" detain any alien who the
Attorney General certifies, under paragraph (3) of the section, as a
danger to national security or for other security and related grounds,
including terrorist activities.18 The Attorney General may certify an
alien present in the United States, under paragraph (3), if he or she
has reasonable grounds to believe that the alien is deportable on
security and related grounds,19 is deportable because the alien has
engaged in, is engaged, or anytime after admission engages in terrorist

17 USA Patriot Act of 2001, supra note 1 (amending the INA (codified as amended at 8
U.S.C. §§ 1101 et seq. (2000)), by inserting § 236A, 8 U.S.C.A. § 1226a (West Supp. 2002)).

18 INA § 236A(a)(3), 8 U.S.C.A. § 1226a(a)(3) (West Supp. 2002).
19 INA § 236A(a)(3)(A), 8 U.S.C.A. § 1226a(a)(3)(A) (West Supp. 2002). An alien is

deportable on security and related grounds when the alien has engaged, is engaged, or any time
after admission engages in any activity to violate the laws of the United States relating to espio-
nage, sabotage, or laws prohibiting the export from the United States of goods, technology, or
sensitive information, INA § 237(a)(4)(A)(i), 8 U.S.C. § 1227(a)(4)(A)(i) (2000), or any activity
a purpose of which is the opposition to, or the control or overthrow of, the Government of the
United States by force, violence, or other unlawful means, INA § 237(a)(4)(A)(iii), 8 U.S.C.
§ 1227(a)(4)(A)(iii) (2000).

[Vol. 13:1
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activity,2 ° or is engaged in any other activity that endangers the
national security of the United States.21

The new mandatory detention provision contains several proce-
dures that distinguish it from prior mandatory detention provisions,
presumably calculated to avoid similar constitutional attacks made on
prior provisions. Only the Attorney General and Deputy Attorney
General have the authority to certify an alien for detention under par-
agraph (3).22 If the Attorney General fails to place the alien in
removal proceedings or charge the alien with a criminal offense within
seven days of the detention the alien must be released.2 3 The alien
must also be released if at any time the Attorney General determines
that the alien is no longer certified under paragraph (3), or if the alien
is determined not to be removable. 24 Further, an alien whose removal
is unlikely in the reasonably foreseeable future, may be detained for
additional periods of up to six months, but only if the release of the
alien will threaten the national security of the United States or the
safety of the community or of any person.2  Finally, the Attorney
General must review the certification every six months and the alien
may submit documents in support of any requests for reconsideration
of the certification.2 6

None of these procedures for release, certification, or reconsider-
ation are available to aliens detained under section 236(c), the
mandatory detention statute for criminal and suspected terrorist
aliens. In fact, these procedures may sufficiently distinguish the two
statutes such that detention under section 236A is likely to survive due
process challenges, even though detention under section 236(c) is
unconstitutional in many of its applications.

20 INA § 236A(a)(3)(A), 8 U.S.C.A. § 1226a(a)(3)(A) (West Supp. 2002). Engaging in ter-
rorist activity includes activity, as an individual or as a member of an organization, to commit,
incite, prepare, plan, support, or solicit another to engage in terrorist activity. INA
§ 212(a)(3)(B)(iii), 8 U.S.C. § 1182(a)(3)(B)(iii) (2000). Terrorist activity includes unlawful
activity (or any threat, attempt, or conspiracy to do any activity) which involves highjacking or
sabotage, taking of a hostage, assassination, use of a biological, chemical or of nuclear weapon,
or use (other than for mere personal monetary gain) of an explosive, firearm or other weapon
with intent to endanger the safety of others. INA § 212(a)(3)(B)(ii), 8 U.S.C. § 1182(a)(3)(B)(ii)
(2000).

21 INA § 236A(a)(3)(B), 8 U.S.C.A. § 1226a(a)(3)(B) (West Supp. 2002).
22 INA § 236A(a)(4), 8 U.S.C.A. § 1226a(a)(4) (West Supp. 2002).
23 INA § 236A(a)(5), 8 U.S.C.A. § 1226a(a)(5) (West Supp. 2002).
24 INA § 236A(a)(2), 8 U.S.C.A. § 1226a(a)(2) (West Supp. 2002).
25 INA § 236A(a)(6), 8 U.S.C.A. § 1226a(a)(6) (West Supp. 2002).
26 INA § 236A(a)(7), 8 U.S.C.A. § 1226a(a)(7) (West Supp. 2002).
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The background behind section 236A is modest. The perceived
urgency for immediate tools to fight terrorism led to the quick passage
of the Patriot Act, bypassing the usual debate and committee consid-
eration of the Act.27 While the legislative history of the Act may be
scant, the debate and history of prior mandatory detention in the
immigration context provided a working foundation. Indeed, the new
provisions included in section 236A indicate an awareness of the pos-
sible constitutional infirmities of section 236(c).

B. Immigration and Nationality Act Section 236(c)

Before the addition of section 236A, section 236(c) served as the
mandatory detention statute for deportable aliens during deportation
proceedings. 28 The portion of the statute relevant to this Comment29

states that the Attorney General "shall" detain any alien who is
deportable by reason of having two or more convictions of crimes
involving moral turpitude,30 a conviction of an aggravated felony,31 a
conviction of a controlled substance violation,3 2 a conviction for cer-
tain firearm offenses,33 a conviction of certain miscellaneous crimes, 34

a conviction of a crime involving moral turpitude within a certain time
after admission into the United States for which the alien has been
sentenced to a term of imprisonment of at least one year,35 or any
alien who is deportable by reason of engaging in terrorist activity. 36

Unlike the more extensive release provisions for detention under sec-

27 Ann McFeatters, Bush Signs Anti-Terror Bill; Says Tough Law Will Preserve Constitu-
tional Rights, PITSSBURGH POST-GAZETrE, Oct. 27, 2002, at A6 ("The new law...was passed
overwhelmingly by both houses of Congress in record time despite pockets of emotional debate
and concern about its potential intrusiveness.").

28 INA § 236(c), 8 U.S.C. § 1226(c) (2000).
29 INA § 236(c)(I)(B)-(D), 8 U.S.C. § 1226(c)(1)(B)-(D) (2000). See supra note 14 and

accompanying text (discussing the scope of this Comment).
30 See INA § 237(a)(2)(A)(ii), 8 U.S.C. § 1227(a)(2)(A)(ii) (2000) (including, for example,

crimes involving fraud, Jordan v. De George, 341 U.S. 223 (1951), embezzlement, forgery, crimes
against the person when criminal intent is an element of the offense, and certain crimes against
property).

31 See INA § 237(a)(2)(A)(iii), 8 U.S.C. § 1227(a)(2)(A)(iii) (2000).
32 See INA § 237(a)(2)(B), 8 U.S.C. § 1227(a)(2)(B) (2000).
33 See INA § 237(a)(2)(C), 8 U.S.C. § 1227(a)(2)(C) (2000).
34 See INA § 237(a)(3)(D), 8 U.S.C. § 1227(a)(2)(D) (2000) (including offenses relating to

espionage, sabotage and sedition).
35 See INA § 237(a)(2)(A)(i), 8 U.S.C. § 1227(a)(2)(A)(i) (2000).
36 See INA § 237(a)(4)(B), 8 U.S.C. § 1227(a)(4)(B) (2000). The Patriot Act did not

remove this provision. However the Patriot Act did change the definition of "engaging in terror-
ist activity" by striking section 1182(a)(3)(B)(iii) and inserting section 1182(a)(3)(B)(iv) in part

[Vol. 13:1
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tion 236A, aliens detained under section 236(c) may only be released
from detention if the release is necessary to protect a witness, pro-
vided the alien's release will not pose a danger to the safety of others
or to property and the alien is likely to appear for all scheduled
proceedings.37

The statute mandates detention upon the alien's release from a
criminal sentence.38 Once an Immigration Judge determines that an
alien is within one of the categories enumerated in section 236(c), that
alien is not entitled to a bail hearing and must be detained.

Because detention space was limited when the 1996 acts were
passed, the Attorney General invoked the "Transition Period Custody
Rules" (TPCR) that allowed the release of certain aliens even though
they were subject to mandatory detention under section 236(c).3 9

These rules expired on October 9, 1998, whereupon the Immigration
and Naturalization Service (INS) issued new detention guidelines.4'
The mandated detention applies prospectively only, requiring the
detention of aliens released from criminal sentences after October 9,
1998.41

Because the TPCRs delayed the application of mandatory deten-
tion under section 236(c) until October 9, 1998, only recent applica-
tions of section 236(c) have provoked large numbers of challenges to
the constitutionality of mandatory detention under section 236(c) over
the past three years. Well over fifty district court cases representing
every circuit have considered the constitutionality of detention under

to incorporate the designation of certain terrorist organizations. See USA Patriot Act of 2001,
supra note 1, § 411(b)(1).

37 INA § 236(c)(2), 8 U.S.C. § 1226(c)(2) (2000).
38 INA § 236(c)(1), 8 U.S.C. § 1226(c)(1) (2000).
39 See IIRIRA, § 303(a), supra note 10 (providing that the Attorney General may extend

for up to two years the transition period custody rules, which allow release of an alien in some
circumstances if the alien will not pose a danger to the safety of others and is likely to appear for
scheduled proceedings). The TPCRs went into effect on October 9, 1996, upon notification to
Congress by the Commissioner of the Immigration and Naturalization Service (INS) that the
INS lacked the detention space and personnel necessary to comply with section 236(c). A sec-
ond notification on September 29, 1997 extended the TPCRs for an additional year. See gener-
ally Final Rule: Procedures for the Detention and Release of Criminal Aliens by the INS and for
custody redeterminations by the Executive Office of Immigration Review, 63 Fed. Reg. 27441
(May 19, 1998).

40 See Memorandum from Immigration and Naturalization Service Executive Associate
Commissioner, Michael A. Pearson, on Detention Guidelines Effective October 9, 1998 (Octo-
ber 7, 1998), reprinted in 3 BENDER'S IMMIGRATION BULL. 1114 (Nov. 1, 1998).

41 In re Rojas, 23 I. & N. Dec. 117, Interim Dec. 3451, 2001 BIA LEXIS 11 (May 18, 2001).
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section 236(c) in habeas corpus proceedings.42 However, until the
final weeks of 2001, only one Federal Circuit Court, the Seventh Cir-
cuit, had considered the issue, upholding the constitutionality of sec-
tion 236(c).4 3 Then, in rapid succession four more appellate courts
from the Third, Ninth, Tenth, and Fourth Circuits considered the
issue, finding section 236(c) violated the petitioners' due process
rights.' On June 28, 2002, the Supreme Court then granted certiorari
on the Ninth Circuit case, Kim v. Ziglar."

The AEDPA and IIRIRA, while criticized as unprecedented
restrictions on alien rights, were not the first acts of Congress to man-
date detention of particular classes of immigrant aliens. Prior
mandatory detention statutes included the Anti-Drug Abuse Act of
1988 (ADAA), requiring the detention of aggravated felons during
deportation proceedings, including legal permanent residents,46 and
the Immigration Act of 1990 (IMMACT), mandating the detention of
non-legal residents during deportation proceedings and of all aggra-
vated felons during exclusion proceedings.47 These statutes were also
challenged as unconstitutional with no agreement or resolution among
federal courts," the issue becoming moot upon the amendment of the
statutes. Court decisions and debates on these statutes were based on

42 See 28 U.S.C. § 2241(c)(3) (2000) (giving courts the authority to grant a writ of habeas
corpus when detention is "in violation of the Constitution or laws...of the United States").

43 Parra v. Perryman, 172 F.3d 954 (7th Cir. 1999).
44 Patel v. Zemski, 275 F.3d 299 (3d Cir. 2001); Kim v. Ziglar, 276 F.3d 523 (9th Cir. 2002);

Hoang v. Comfort, 282 F.3d 1247 (10th Cir. 2002); Welch v. Ashcroft, 293 F.3d 213 (4th Cir.
2002).

45 See supra note 11.
46 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, sec. 7343(a), 102 Stat. 4181 (1988)

(adding prior Immigration and Nationality Act (INA) § 242(a)(2) requiring detention of "any
alien convicted of an aggravated felony upon completion of the alien's sentence for such
conviction").

47 Immigration Act of 1990, Pub. L. No. 101-649, sec. 504(a), 104 Stat. 4978 (Nov. 1990)
(adding INA Sections 242(a)(2)(A) and (B), 8 U.S.C. § 1252(a)(2)(A), (B), broadening defini-
tion of aggravated felony but mandating detention only of non-legal permanent residents in
deportation proceedings and mandating detention of all aggravated felons in exclusion
proceedings).

48 See St. John v. McElroy, 917 F. Supp. 243 (S.D.N.Y 1996) (finding mandatory detention
of aggravated felon unconstitutional as applied to lawful permanent residents); Ekekhor v.
Aljets, 979 F. Supp. 640 (N.D. I11. 1997) (finding mandatory detention of lawful permanent resi-
dent unconstitutional); Edwards v. Blackman, 48 F. Supp. 2d 477 (M.D. Pa. 1999) (finding prior
mandatory detention did not violate alien's due process rights); Richardson v. Reno, 162 F.3d
1338. 1364 n.119 (11th Cir. 1998), rev'd on other grounds, 526 U.S. 1142 (1999) (stating in dicta in
footnote that mandatory detention did not violate due process rights pending determination of
removal).

[Vol. 13:1
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the same issues that arise when considering the constitutionality of
sections 236(c) and 236A, namely the considerable power of Congress
over immigration matters and the due process rights of aliens as limi-
tations on that power.

C. Constitutional Limits on Immigration Regulation

1. Plenary Power of Congress

The courts have long recognized the power of Congress, con-
ferred by the Constitution, to make laws relating to immigration and
naturalization as a reason to defer to Congress in these areas.49 "That
the formulation of [policies pertaining to the entry of aliens and their
right to remain in the United States] is entrusted exclusively to Con-
gress has become about as firmly imbedded in the legislative and judi-
cial tissues of our body politic as any aspect of our government."5 As
a power relating to foreign affairs, and because Congress authorizes
executive officers to implement immigration laws, the regulation of
immigration is also inherent in the executive branch." It is therefore
within the plenary power of the political branches to regulate the con-
ditions of entry and the residence of aliens. As such, judicial review of
the decisions made by Congress and the executive branch in the areas
of immigration and naturalization is necessarily narrow.52 In fact,
judicial review of immigration decisions is limited to review of that
which Congress sees fit to authorize 3 and to ensure that legislation by
Congress and its implementation by the executive conform with the
Constitution. 54

The substantial deference given to Congress regarding immigra-
tion issues is evident in cases in which the Supreme Court was reluc-

49 "The Congress shall have the power.. .[t]o establish an uniform Rule of Naturalization."
U.S. Const. Art. I, § 8, cl. 4.

50 Miller v. Albright, 523 U.S. 420, 455-56 (1998) (quoting Galvan v. Press, 347 U.S. 522,
531 (1954)).

51 "The exclusion of aliens is a fundamental act of sovereignty. The right to do so stems not
alone from legislative power but is inherent in the executive power to control the foreign affairs
of the nation. When Congress prescribes a procedure concerning the admissibility of aliens, it is
not dealing alone with a legislative power. It is implementing an inherent executive power."
United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950) (internal citations omitted)
(citing United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936); Fong Yue Ting v.
United States, 149 U.S. 698, 713 (1893)).

52 Mathews v. Diaz, 426 U.S. 67, 82 (1976).
53 Carlson v. Landon, 342 U.S. 524, 537 (1952).
54 See Zadvydas v. Davis, 533 U.S. 678, 695 (2001).
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tant to invalidate immigration legislation.55 Nevertheless, in enacting
legislation and enforcing the political policies of entry and the right of
aliens to remain in the United States, Congress and the executive
branch must respect the procedural safeguards of due process. 5 6 The
due process rights of aliens serve as an important limit on Congress'
and the executive branch's otherwise plenary power over immigration.

2. Due Process Rights of Aliens

Resident aliens and citizens are treated alike as "persons" under
the Fifth Amendment of the Constitution.57 Aliens present in the
United States, even illegally, may be expelled only through due pro-
cess.58 However, even though aliens and citizens alike are protected
by the due process clause, they are not necessarily entitled to the same
advantages.5 9 A survey of Supreme Court decisions relating to the
constitutional rights of aliens evidences not only the high deference
given by the Court to Congress' decisions regarding immigration, but
also the fact that the Court has found treatment of aliens as constitu-
tional that would be otherwise impermissible if applied to citizens.6"
Although this history may indicate treatment of alien immigrants that
is regrettable in some cases, distinctions between citizens and aliens
have been consistently found to be within the constitutional limits on
Congress' power. In refusing to dispense of all distinctions between
the rights of citizens and aliens, the Court has recognized the impor-

55 See, e.g., Chae Chan Ping v. United States, 130 U.S. 581 (1889) (upholding law excluding
aliens on the basis of race by deferring to congressional power); Shaughnessy v. United States ex
rel. Mezei, 345 U.S. 206 (1953) (stating that excludable aliens' due process rights are dependent
upon congressional will); Reno v. Flores, 507 U.S. 292 (1993) (holding regulation restricting
release of alien juveniles, detained pending deportation hearings, did not facially violate due
process under Fifth Amendment); Galvan v. Press, 347 U.S. 522 (1954) (holding due process was
not violated by statutes making membership in the Communist Party, in and of itself, a ground
for deportation); see also supra notes 6-8.

56 See Zadvydas, 533 U.S. at 678; Galvan, 347 U.S. at 522; Yamataya v. Fisher, 189 U.S. 86
(1903).

57 "No person shall...be deprived of life, liberty, or property, without due process of law."
U.S. Const. Amend. V. (emphasis added); Hellenic Lines, Ltd. v. Rhoditis, 398 U.S. 306 309-10
n.5 (1970) (stating that there is no distinction between citizens and resident aliens with regard to
Fifth Amendment protection).

58 Zadvydas, 533 U.S. at 693.
59 Mathews v. Diaz, 426 U.S. 67, 78-79 (1976).
60 Id. (stating that statutory and constitutional provisions rely on a legitimate distinction

between citizens and aliens, including the entirety of Title 8 of the United States Code, employ-
ment statutes, and residency statutes).

[Vol. 13:1
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tance of Congress' power to respond to changing conditions.61 Thus, it
is often in times of war or national emergency that Congress calls most
upon its powers over immigration.62

Among the earliest Supreme Court cases concerning the due pro-
cess rights of aliens within the United States was Fong Yue Ting v.
United States, 63 which held that Chinese laborers who were detained
and deported for failing to produce a certificate of residency while
working were not entitled to habeas corpus relief. In that case, the
Court emphasized the plenary power of the political branches to
decide under what conditions an alien shall be permitted to remain
within the United States: the "judicial department cannot properly
express an opinion upon the wisdom, the policy, or the justice of the
measures enacted by Congress in the exercise of powers confided to it
by the Constitution over this subject."' Within the same decade,
however, the Court did exercise its power to ensure Congress did not
exceed its constitutional limits with an act imposing hard labor on Chi-
nese immigrants found unlawfully in the United States.65 The Court
has noted, however:

[D]etention or temporary confinement, as part of the means necessary
to give effect to the provisions for the exclusion or expulsion of aliens
would be valid. Proceedings to exclude or expel would be [in] vain if
those accused could not be held in custody pending the inquiry into
their true character and while arrangements were being made for their
deportation.

66

In the 1940's and 1950's, the country again became concerned
with problems relating to immigration, this time in the contexts of
World War II and apprehensions about Communism. In Korematsu v.
United States,67 the Court upheld the exclusion of all Japanese aliens
from military areas without an individual determination of whether
they posed a threat of sabotage or espionage. The Court justified

61 "Any rule of constitutional law that would inhibit the flexibility of the political branches
of government to respond to changing world conditions should be adopted only with the greatest
caution." Id. at 81.

62 See, e.g., supra notes 6-8 and accompanying text.
63 149 U.S. 698 (1893).
64 Id. at 731.
65 Wong Wing v. United States, 163 U.S. 228 (1896).
66 Id. at 235.
67 323 U.S. 214 (1944).
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these acts as permissible under the exigencies of war and necessitated
by national security.68 The Court would not question congressional
and military judgment that these immigrants posed a threat to
national security.69

The case that lends the most insight into the problem of
mandatory detention pending a determination of removal is Carlson
v. Landon.7 ° The Court held in Carlson that the detention of aliens
without bail during deportation proceedings based on membership in
the Communist Party did not violate due process.71 The court con-
cluded that the detention of aliens, as "a menace to the public inter-
est" based solely on their membership in the Communist Party was
adequate grounds for detention without bail.72 The government need
not have shown specific acts of sabotage or incitement to subversive
action.73 Two years later, the Court upheld the power of Congress to
deport a permanent resident alien on the sole ground of membership
in the Communist Party.74

In addition to illustrating Congress' considerable power over
immigration, these cases demonstrate that, while due process protec-
tion of aliens is recognized as a limit on Congress' otherwise plenary
power, citizens and aliens are not necessarily entitled to equal bene-
fits. The Court found this disparity permissible in Mathews v. Diaz,75

where Medicare benefits were denied to aliens unless they were per-
manent residents who had resided in the United States for at least five
years.76 The Court found that a legitimate distinction between citizens
and aliens might justify disparity in treatment.

The fact that all persons, aliens and citizens alike, are protected by the
Due Process Clause does not lead to the further conclusion that all
aliens are entitled to enjoy all the advantages of citizenship or,

68 Id. at 216-20.
69 Id. at 218-19.
70 342 U.S. 524 (1952).
71 Id. at 544.
72 Id. at 541.
73 Id.
74 Galvan v. Press, 347 U.S. 522 (1954).
75 426 U.S. 67 (1976).
76 See id. The Court rejected a constitutional challenge that an eligibility provision for

Medicare benefits in the Social Security Act requiring resident aliens to reside in the United
States for at least five years violated the due process clause. "In particular, the fact that Con-
gress has provided some welfare benefits for citizens does not require it to provide like benefits
for all aliens." Id. at 80.
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indeed, to the conclusion that all aliens must be placed in a single
homogeneous legal classification. 7

The Court supported a narrow standard of review because of Con-
gress' role in immigration and naturalization matters.7' The Court
rejected an interpretation of the Constitution that would inhibit the
flexibility of Congress and the President to respond to changes in
world conditions.7 9

More recently, the Court has reviewed immigration legislation
with this same caution and deference to Congress. In Reno v. Flores,80

the Court, again exhibiting restraint and deference in reviewing immi-
gration legislation, found that an INS regulation allowing for the
release of juvenile aliens only to their parents, close relatives, or legal
guardians, rather than to other adults, except in unusual and compel-
ling circumstances, was not a violation of the alien's substantive or
procedural due process rights. 81 The regulation placed complete dis-
cretion in the Attorney General to determine whether compelling cir-
cumstances warranted the release of a juvenile to someone other than
a parent, close relative, or legal guardian.82

The most recent case of Zadvydas v. Davis83 acknowledges the
implications of this line of cases, yet exhibits a willingness to consider
an alien's due process rights in higher regard.'M The Court found that
a statute providing for detention following a removal order contained
an implicit "reasonable time" limitation, because otherwise the deten-
tion would present "serious constitutional concerns. 8 s5 The Court
found that indefinite detention of aliens ordered removed could be a
due process violation.

This history of cases, while discussing several relevant issues, is
not necessarily decisive of whether the Court would find mandatory
detention under sections 236(c) or 236A to be violations of due pro-
cess. Using the reasoning from Supreme Court precedent, Part III

77 Id. at 78.
78 Id. at 79-80.
79 Id. at 81.
80 507 U.S. 292 (1993).
81 See id.
82 Id. at 309-10.
83 533 U.S. 678 (2001).
4 Id.

85 Id. at 682. The court also held that the application of the "reasonable time" limitation
was subject to federal court review. Id.
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proceeds with the analysis necessary to determine whether the
mandatory detention of criminal and terrorist aliens violates the due
process rights of these aliens.

III. ANALYSIS

Given the only recent addition of section 236A (mandating the
detention of suspected terrorist aliens), the debated constitutionality
of section 236(c) (mandating the detention of deportable criminal and
suspected terrorist aliens), and the relationship between detention
under sections 236(c) and 236A, this Part analyzes the constitutional-
ity of section 236A in comparison to section 236(c), in terms of both
substantive and procedural due process standards and reviews the
major sources of disagreement among the courts.8 6 Supreme Court
precedent, most importantly the recent case of Zadvydas v. Davis, 7

lends insight and support to reconcile the previously disparate treat-
ment of immigration detention by federal courts. This analysis dem-
onstrates that disparate treatment arises from different assumptions in
the application of immigration laws, different classifications of the
right implicated by mandatory detention of aliens, and different stan-
dards of the relationship required between detention and congres-
sional goals. While most courts have found that detention under
section 236(c) violates due process as applied to deportable criminal
aliens, section 236A is more carefully tailored to avoid the constitu-
tional problems under section 236(c).

A. Substantive Due Process

The guarantee of substantive due process "prevents the govern-
ment from engaging in conduct that 'shocks the conscience,' or inter-
feres with rights 'implicit in the concept of ordered liberty.' ''1 8

Substantive due process prohibits the government from infringing

86 Note that this analysis does not consider whether the detention statutes are unconstitu-
tional on their face. Although some courts have found such a challenge successful, see, e.g.,
Chamblin v. INS, No. 98-97-JD, 1999 WL 803970 (D.N.H. June 8, 1999), sections 236(c) and
236A cannot be unconstitutional on their face where they also mandate the detention of exclud-
able aliens, who have no guaranteed due process rights. See Zadvydas, 533 U.S. at 693-94. This
Comment considers the constitutionality of these provisions as applied only to removable immi-
grant aliens and legal permanent residents, including those present illegally.

87 533 U.S. at 678.
88 United States v. Salerno, 481 U.S. 739, 746 (1987) (citations omitted) (quoting Rochin v.

California, 342 U.S. 165, 172 (1952) and Palko v. Connecticut, 302 U.S. 319, 325-26 (1937)).
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upon fundamental liberty interests unless the infringement is narrowly
tailored to serve a compelling state interest.89 An inquiry into alleged
violations of substantive due process thus requires a determination of
whether an affected right is fundamental. If no fundamental right is
implicated, a court must follow the deferential standard of Reno v.
Flores and the constitutionality of the act depends on whether there is
a reasonable fit between the detention and a governmental purpose.90

Alternatively, when a fundamental right is implicated, the appro-
priate analysis is under United States v. Salerno.91 Under the Salerno
standard, government action violates substantive due process rights if
it infringes upon a fundamental right unless the infringement is nar-
rowly tailored to serve a compelling government interest. The
Supreme Court holding in Zadvydas suggests that mandatory deten-
tion pending a determination of removability implicates a fundamen-
tal right. Applying the Salerno standard, mandatory detention under
section 236(c) is often excessive in relation to governmental goals, vio-
lating substantive due process rights. In contrast, the additional safe-
guards provided under section 236A, indicate that detention under
section 236A is sufficiently narrowly tailored to survive even strict due
process scrutiny.

1. Mandatory Detention Implicates A Fundamental Right

The source of much of the disagreement among the courts analyz-
ing detention under section 236(c) lies in the proper classification of
the right at stake: the courts disagree on (1) which right detention
under section 236(c) implicates; (2) whether the status of a person as
an alien affects that right; and (3) whether that right is fundamental.
These issues are essentially determinative of whether a court will find
that detention violates due process because they determine whether a
court will apply the deferential standard of Flores or the stricter
review under Salerno.

89 Reno v. Flores, 507 U.S. 292, 302 (1993) (explaining the standard under Salerno, applica-
ble when a fundamental right is implicated).

90 Id. at 305.

91 Id. at 303 (citing Salerno, 481 U.S. at 746). The Salerno standard was articulated by the
Court in the context of determining whether the Bail Reform Act allowing for pretrial detention
was impermissible punishment before trial, and therefore a substantive due process violation.
See 481 U.S. 739.
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a. The Implicated Right

First, a minor source of disagreement among the courts is
whether mandatory detention implicates a liberty interest to be free
from government detention or whether the implicated right is merely
some right to an individualized bond hearing to determine individual
flight risk or threat to the public.92 The better view is that the impli-
cated right is a right to be free from physical restraint and government
detention.

The Supreme Court in Flores addressed a similar question when
it considered a due process challenge on a juvenile immigration deten-
tion law with the underlying policy determination that, absent
extraordinary circumstances, it is best to release a juvenile alien only
to parents, close relatives, or legal guardians.93 The Court refused to
acknowledge either a fundamental right to an individualized hearing
on whether private placement would be in the best interest of the
child94 or a fundamental right of freedom from custody.95 The Court
found it important that no court had ever recognized a right of a juve-
nile to be free from custody. As a novel assertion, it was not so rooted
in tradition to be deemed fundamental.96 Four of the justices, how-
ever, argued that the juvenile aliens did have a constitutionally pro-
tected fundamental interest in freedom from institutional
confinement.97

Unlike the novelty of the claim that a juvenile has a right to be
free from custody, the right of adult aliens to be free from detention

92 Most cases find the implicated right is a right to be free from government detention. But
see Ferreras v. Ashcroft, 160 F. Supp. 2d 617 (S.D.N.Y. 2001) (finding no violation of due pro-
cess where the implicated right to bail is not fundamental); Danh v. Demore, 59 F. Supp. 2d 994
(N.D. Cal. 1999) (finding a violation of due process where the implicated right to an individual-
ized bond determination is fundamental); Small v. Reno, 127 F. Supp. 2d 305 (D. Conn. 2000)
(same); Welch v. Reno, 101 F. Supp. 2d 347 (D. Md. 2000) (same); Chamblin v. INS, No. 98-97-
JD, 1999 WL 803970 (D.N.H. June 8, 1999) (same).

93 Flores, 507 U.S. at 297; see supra text accompanying notes 80-82.
94 The Court reasoned that determining the best interest of the child is not a legal or consti-

tutional criterion, but a policy judgment. Flores, 507 U.S. at 304-305.
95 The Court found the right at issue is not "freedom from physical restraint," because

juveniles are always in some form of custody, but rather the right of a child to be released to a
"willing-and-able private custodian." Id. at 302.

96 Id. at 302-03.
97 Id. at 320-22 (Stevens, J., and Blackmun, J., dissenting); Id. at 315-16 (O'Connor, J., and

Souter, J., concurring) (concurring that the statute complied with due process, although arguing
that children as well as adults have a core liberty interest in freedom from institutional
confinement).
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during deportation proceedings has been contended throughout the
history of immigration law. In response, the Supreme Court has
stated, "Detention is necessarily a part of this deportation procedure.
Otherwise aliens arrested for deportation would have opportunities to
hurt the United States during the pendency of deportation proceed-
ings."98 With this precedent, the Supreme Court had never expressly
recognized a fundamental right of aliens, whether juveniles or adults,
to be free from immigration detention.

This changed in June 2001 when the Supreme Court in Zadvydas
v. Davis, analyzing the detention of aliens who had been ordered
removed, reasoned that freedom from government custody and deten-
tion lies at the heart of liberty.99 While the detainees in Zadvydas also
asserted a right to individualized determinations of dangerousness and
the likelihood of their eventual release, the Court focused instead on
the liberty interest to be free from potentially indefinite detention.1°°

This holding suggests that the right at stake in mandatory detention is
better characterized as a freedom from detention, rather than a right
to bail or a hearing, and that such a right is fundamental.

The Supreme Court has said that, "government detention violates
[the Fifth Amendment] unless the detention is ordered in a criminal
proceeding with adequate procedural protections, or, in certain spe-
cial and narrow non-punitive circumstances, where a special justifica-
tion ... outweighs the individual's constitutionally protected interest
in avoiding physical restraint."' 1 In applying this rule from Salerno,
the Court not only indicated that the implicated right is the fundamen-
tal right to be free from government detention, but also suggested an
answer to what has been the second source of disagreement among
courts analyzing section 236(c).

b. Effect of Alien Status on Nature of Right

The second source of disagreement among the courts relates to a
distinction between the rights of aliens and citizens: whether a crimi-
nal alien's right of liberty from detention can be fundamental where

98 Carlson v. Landon, 342 U.S. 524, 538 (1952). For discussion on Carlson, see supra notes
70-73 and accompanying text.

99 Zadvydas v. Davis, 533 U.S. 678, 690 (2001); see supra text accompanying notes 83-85.
100 Zadvydas, 533 U.S. at 690.
101 Id. (quotations, citations, and emphasis omitted) (quoting United States v. Salerno, 481

U.S. 739, 746 (1987); Foucha v. Louisiana, 504 U.S. 71, 80 (1992); Kansas v. Hendricks, 521 U.S.
346, 356 (1997)).
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the alien was admitted to the United States with an understanding of
abiding by its laws, or whether they have lost that right by virtue of
committing a crime or terrorist acts. Whether the rights of aliens are
different from those of citizens is an important distinction to consider.
Of course, citizens would not be subject to immigration detention, but
the extent of any difference between a citizen's and an alien's right to
be free from non-punitive government detention would demonstrate
whether aliens and citizens are truly treated alike for Fifth Amend-
ment purposes. 0 2

The Supreme Court has drawn distinctions between citizens and
aliens despite acknowledging protection for both under the
Constitution.

In the exercise of its broad power over naturalization and immigra-
tion, Congress regularly makes rules that would be unacceptable if
applied to citizens. The exclusion of aliens and the reservation of the
power to deport have no permissible counterpart in the Federal Gov-
ernment's power to regulate the conduct of its own citizenry. The fact
that an Act of Congress treats aliens differently from citizens does not
itself imply that such disparate treatment is "invidious.7 10 3

The Court in Flores again made a distinction between aliens and citi-
zens: "If we harbored any doubts as to the constitutionality of institu-
tional custody over unaccompanied juveniles, they would surely be
eliminated as to those juveniles . . . who are aliens."" o The Court
followed this sentence with a passage on the complete power of Con-
gress over aliens.105

The Court shied away from this precedent in Zadvydas where it
cited, as the bases of its strict standard, three non-immigration deten-
tion cases relating to civil commitment and criminal pre-trial deten-
tion,0 6 rather than the deferential standard applied by the Court in
other immigration detention cases. 7 In doing so, the Court indicated
a willingness to abandon the use of separate standards for citizens and

102 See Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306, 309-10 n.5 (1970) (stating that there is
no distinction between citizens and resident aliens with regard to Fifth Amendment protection).

103 Mathews v. Diaz, 426 U.S. 67, 79-80 (1976).
104 Reno v. Flores, 507 U.S. 292, 305 (1993).
105 Id.
106 Zadvydas, 533 U.S. at 690 (citing Foucha, 504 U.S. at 71; Salerno, 481 U.S. at 739;

Hendricks, 521 U.S. at 346).
107 See, e.g., Flores, 507 U.S. at 292; Carlson v. Landon, 342 U.S. 524 (1952).
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aliens, thereby truly bringing the citizen and alien on equal ground
under the Fifth Amendment, while retreating from the deference
given to Congress in the past regarding alien detention.

Justices Scalia and Thomas, dissenting, however, argued that the
affected right is not a freedom from physical restraint or indefinite
detention but really the "right of release into this country by an indi-
vidual who concededly has no legal right to be here."1"8 The dissent-
ing justices argued that due process does not invest any alien with a
right to remain in the United States against the national will once an
alien has extinguished his right to remain. 0 9

The dissenting opinion resembles the reasoning of a line of cases
analyzing section 236(c). Following the lead of the Seventh Circuit in
Parra v. Perryman, some courts find that the right implicated is not
"liberty in the abstract, but liberty... by someone no longer entitled
to remain" in the United States. i t ° Two facts undermine this reason-
ing. First, until an alien receives a removal order, the alien has not yet
lost his or her right to remain in the United States.1 t Second, most
cases in agreement with Parra were decided before Zadvydas, before
the Court retreated from its prior distinctions between citizens and
aliens.'

12

In contrast, most cases decided after Zadvydas conclude that sec-
tion 236(c) implicates a fundamental right, rejecting the reasoning of

108 Zadvydas, 533 U.S. at 702-03 (Scalia, J., and Thomas, J., dissenting) (emphasis omitted).
109 Id. at 704.

110 Parra v. Perryman, 172 F.3d 954, 958 (7th Cir. 1999) (finding no fundamental liberty
right by one no longer entitled to remain in the United States where alien conceded all elements
for removal); see also Okeke v. Pasquarell, 80 F. Supp. 2d 635 (W.D. Tex. 2000); Galvez v. Lewis,
56 F. Supp. 2d 637 (E.D. Va. 1999).

111 An alien retains the right to reside permanently in the United States until a final admin-
istrative order of removal is entered. Kim v. Ziglar, 276 F.3d 523, 528 (9th Cir. 2002) (citing 8
U.S.C. § 1101(a)(20); 8 C.F.R. § 1.1(p)); see also Patel v. Zemski, 275 F.3d 299, 307 n.6 (3d Cir.
2001) (citing In re Mendoza-Sandino, 22 I. & N. Dec. 1236, Interim Dec. (BIA) 3426, 2000 WL
225840 (BIA Feb. 23, 2000)). Even in its own circuit, cases have distinguished Parra. See, e.g.,
Vang v. Ashcroft, 149 F. Supp. 2d 1027, 1035-38 (N.D. Ill. 2001) (distinguishing Parra where
petitioner did not contest his removability as an aggravated felon); Yanez v. Holder, 149 F. Supp.
2d 485, 492-93 (N.D. Ill. 2001) (finding Parra not controlling where petitioners did not concede
all elements of removability therefore applying Salerno); iv v. Reno, No. 99-C-872, 2000 U.S.
Dist. LEXIS 2170, at *16-*19 (N.D. Il. Feb. 24, 2000) (distinguishing Parra).

112 But see Badio v. INS, 172 F. Supp. 2d 1200, 1204-05 (D. Minn. 2001) (Zadvydas does
not apply to pre-removal where Court itself distinguished it); Byrdak v. INS, No. 00-C-6182,
2001 U.S. Dist. LEXIS 10055, *12 n.5 (N.D. Il. July 16, 2001) (stating that although petitioner
did not challenge his mandatory detention, the court would agree with Parra if he did).
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Parra."3 Where the Court in Zadvydas held that the rights of aliens
who were ordered removed to be free from governmental detention
are fundamental, the rights of aliens still legally entitled to remain in
the United States should be even greater." 4 Indeed, many of the
courts that find that detention under section 236(c) violates due pro-
cess do so based on particular facts suggesting that the alien may still
have a right to remain in the United States on the merits of an
appeal,'1 5 by successfully contesting removability,1 16 or through claims
of eligibility for relief from removal." 7 These aliens contend they are
still entitled to remain in the United States and thus should have
rights greater than those aliens in Zadvydas who had already been
ordered removed, yet retained a fundamental right to freedom from
arbitrary restraint." 8

Despite the willingness of the Court to apply a stricter standard
to immigration detention in Zadvydas, indicating an intent to bring

113 See Kim, 276 F.3d at 537 (9th Cir. 2002); Hoang v. Comfort, 282 F.3d 1247, 1255-56
(10th Cir. 2002); Patel, 275 F.3d at 310, 313-14 (3rd Cir. 2001); Dean v. Ashcroft, 176 F. Supp. 2d
316, 321-23 (D.N.J. 2001).

114 "Inasmuch as we insisted on heightened standards for an alien ordered removed from
this country, it follows that no lesser standard should be applied to a lawful permanent resident
who still has available avenues for relief from removal," Patel, 275 F.3d at 310 (relying on
Zadvydas and Chi Thon Ngo v. INS, 192 F.3d 390 (3d Cir. 1999)); Kim, 276 F.3d at 535 (stating
that where current law allows bail to aliens who have been ordered removed, no reasons exist to
deny bail to those who are in removal proceedings).

115 See Rogowski v. Reno, 94 F. Supp. 2d 177 (D. Conn. 1999) (finding a violation of sub-
stantive due process where petitioner asserted eligibility for waiver and appealed his removal
order).

116 See Danesh v. Jenifer, No. 00-CV-74409-DT, 2001 WL 558233 (E.D. Mich. Mar. 27,
2001) (finding a violation of substantive and procedural due process where petitioner did not
expressly concede elements required for removal); Vang v. Ashcroft, 149 F. Supp. 2d 1027 (N.D.
II1. 2001) (finding violation of due process where petitioner contested his removal as an aggra-
vated felon); Son Vo v. Greene, 109 F. Supp. 2d 1281 (D. Col. 2000) (finding a violation of due
process because it was not clear that petitioner was an aggravated felon within the meaning of
the statute); Baidas v. Jennings, 123 F. Supp. 2d 1052 (E.D. Mich. 1999) (finding a violation of
due process where petitioner contested the application of § 236(c), even though petitioner would
likely be removed); Danh v. Demore, 59 F. Supp. 2d 994 (N.D. Cal. 1999) (finding due process
violation where petitioner challenged his removability).

117 See Dean v. Ashcroft, 176 F. Supp. 2d 316 (D.N.J. 2001) (finding violation of due pro-
cess where legal permanent resident had opportunity to seek clemency); Luu v. Demore, No.
C01130MMC, 2001 WL 1006787 (N.D. Cal. Aug. 23, 2001) (finding violation of due process
where petitioner contested his removability by filing for asylum and withholding of removal and
relief under the Convention Against Torture); Small v. Reno, 127 F. Supp. 2d 305 (D. Conn.
2000) (finding violation of due process where legal permanent resident was eligible for relief
from deportation); Welch v. Reno, 101 F. Supp. 2d 347 (D. Md. 2000) (finding violation of sub-
stantive due process where petitioner was filing for naturalization).

118 See Zadvydas v. Davis, 533 U.S. 678 (2001).
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aliens and citizens on more equal footing, the Court will likely not
dispense with all distinctions in disregard of precedent. The distinc-
tion between aliens and citizens is necessary to effective immigration
laws and policies. The Court's willingness to strictly scrutinize the
possibly indefinite detention of aliens might not extend to detention
that is necessarily limited in time and that is necessary to effectuate
the compelling interests of deportation." 9 Such a willingness may also
be tempered in times of political change and national crisis, as with
the aftermath of September 11.

c. Nature of Implicated Right

The third source of disagreement among the courts, whether sec-
tion 236(c) infringes on a fundamental right, is the most important
because it is determinative of the standard under which detention is
scrutinized and because it depends on the two issues discussed above.
The decision in Zadvydas has altered the analysis required of courts
considering the constitutionality of immigration detention by recog-
nizing for the first time a fundamental right of an alien to be free from
government detention, thereby applying a higher standard of review
under Salerno than has ever been applied to immigration detention.
The analysis by the federal courts of immigration detention should
change to reflect these new standards. While Zadvydas should have a
significant impact on future decisions regarding mandatory detention,
it is important to note the distinctions between detention under
Zadvydas and under sections 236(c) and 236A that may suggest that
the holding in Zadvydas does not necessarily compel the conclusion
that mandatory detention implicates a fundamental right.

The detention in Zadvydas is distinct from that under section
236(c) in three ways. First, while the petitioners in Zadvydas had
some procedural avenues of release available to them, 120 aliens
detained under section 236(c) have little chance of release from deten-
tion, making the case against section 236(c) stronger that it implicates
a fundamental right. 121 A second distinction is that aliens detained

119 See id. at 691, 696-97 (distinguishing detention at issue from detention of terrorists and

criminals with an obvious termination point).
120 For example, mandatory re-evaluations at certain time intervals, bail hearings, and dis-

cretionary release from detention. See id. at 719 (Kennedy, J., dissenting).
121 An alien will only be released if necessary for the protection of a witness, Immigration

and Nationality Act (INA) § 236(c)(2), 8 U.S.C. § 1226(c)(2) (2000), and when an Immigration
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under section 236(c), while very likely to be removed, have not actu-
ally received a final order of removal and therefore are still entitled to
remain in the United States, again suggesting that section 236(c)
implicates a stronger fundamental right.122

The key to the Zadvydas decision, however, is that the detention
was potentially indefinite. This third distinction indicates a greater
liberty interest in the aliens detained in Zadvydas than those detained
under section 236(c) because detention under section 236(c) is not
potentially indefinite. The right to be free from potentially indefinite
detention is more fundamental than the right to be free from deten-
tion that is necessarily limited by the duration of deportation proceed-
ings. However, some courts find that even finite detention is not
acceptable where the detention may extend for long periods of time. 23

Although detention under section 236(c) is distinct from
Zadvydas because it is finite, the right to be free from detention is still
fundamental where an alien retains a legal right to remain in the
United States until a final removal order. As the Court held in
Zadvydas, freedom from government detention lies at the heart of the
liberty protected by the Fifth Amendment.'24 Therefore, mandatory
detention under section 236(c) implicates a fundamental liberty inter-
est and is justified only under strict scrutiny.

Detention under section 236A similarly implicates a fundamental
right. As with section 236(c), aliens detained under section 236A are
still legally entitled to remain in the United States and may be eligible
for relief from removal, asylum, or a final determination of non-
removability. Thus, these aliens have a greater liberty interest than
detainees in Zadvydas. Furthermore, detention under section 236A
has the potential to be indefinite or lengthy as long as the Attorney
General maintains certification of the alien.125 Given the Supreme
Court's recognition of an alien's fundamental right to be free from

Judge finds that it is substantially unlikely that the INS will prevail on a charge of removability,
In re Joseph, 22 I. & N. Dec. 799, Interim Dec. (BIA) 3398, 1999 WL 339053 (BIA May 28,
1999).

122 See supra note 111 and accompanying text.
123 See, e.g., Patel v. Zemski, 275 F.3d 299, 309 (3d Cir. 2001) (stating that although deten-

tion under § 236(c) is finite, detention is often lengthy as where petitioner was held six months
longer than his original prison sentence); Williams v. INS, No. 01-043 ML, 2001 WL 1136099, at
*5 (D.R.I. Aug. 7, 2001) (finding violation of due process where petitioner was detained for
twenty months, twice the length of his prison sentence).

124 Zadvydas, 533 U.S. at 690.
125 INA § 236A(a)(2), (6)-(7), 8 U.S.C.A. § 1226a(a)(2), (6)-(7) (West Supp. 2002).
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government custody in Zadvydas, the right of criminal and suspected
terrorist aliens to be free from arbitrary custody where detention may
be lengthy and the alien is still entitled to remain in the United States
is a fundamental right not to be infringed without due process.

2. Compelling Government Interests

Because mandatory detention implicates a fundamental right, the
government may only abridge this right in non-punitive situations
under special and narrow circumstances, tailored to justify a compel-
ling government interest. 126 Whether to classify Congress' interest in
the legislation as a compelling government interest is not a point of
disagreement among the courts.12 7 The courts, citing the legislative
history, have recognized two compelling governmental interests
behind section 236(c): 128 an interest in protecting the public from
potentially dangerous criminal aliens, and an interest in preventing
aliens from absconding during removal procedures and ensuring
attendance at scheduled hearings. 129

The Supreme Court has previously recognized these same gov-
ernmental interests in government detention. 130 The two governmen-
tal interests underlying section 236(c) also motivated the detention in

126 Zadvydas, 533 U.S. at 690.
127 The disagreement lies in whether detention sufficiently relates to these interests to jus-

tify a deprivation of a fundamental liberty. See infra Part III.A.3.
128 The government has asserted as many as five governmental interests in the various

cases. However, these amount to general justifications and policy reasons, not recognized gov-
ernmental interests that might justify a deprivation of liberty. Thus, when placing detention
under due process scrutiny, courts analyze only the two asserted interests of protecting the pub-
lic and preventing flight. See Kim v. Ziglar, 276 F.3d 523, 530-31 (9th Cir. 2002) (citing five
justifications and focusing only on the first two, rejecting the others as general justifications: (1)
preventing a criminal alien from absconding, (2) protecting the public from potentially danger-
ous criminal aliens, (3) making removal of criminal aliens a top priority of immigration enforce-
ment, (4) correcting the failure of prior laws which permitted release on bond, and (5) repairing
damage to the immigration system).

129 See Small v. Reno, 127 F. Supp. 2d 305, 315 (D. Conn. 2000) (finding governmental
interest was reasonable and legitimate) (citing S. Rep. No. 104-48 (Apr. 7, 1995), reprinted in
1995 WL 170285, at *1-*6, *9, *18-*23). See also Badio v. INS, 172 F. Supp. 2d 1200, 1206-07 (D.
Minn. 2001) (citing congressional findings); Yanez v. Holder, 149 F. Supp. 2d 485, 493 (N.D. Ill.
2001) (citing legislative history); Rogowski v. Reno, 94 F. Supp. 2d 177, 184 (D. Conn. 1999)
(citing legislative history and statistics).

130 See, e.g., Salerno v. United States, 481 U.S. 739 (1987) (recognizing governmental inter-
ests behind detention in assuring attendance to future criminal hearings, in preventing flight, and
protecting the community from dangerous criminals); Carlson v. Landon, 342 U.S. 524 (1952)
(recognizing governmental interest behind detention in assuring attendance to future immigra-
tion hearings).
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Zadvydas. In Zadvydas, however, the Court found that the govern-
mental interest in preventing flight during removal procedures was
"weak or nonexistent where removal seems a remote possibility at
best."'' The Court found that the detention did not bear a reasona-
ble relation to preventing flight from ultimate removal unless it was
limited in time.132 Detention under section 236(c), however, does
relate to flight because it is limited in time and it most often results in
a final order of removal, providing a greater incentive to avoid pro-
ceedings. Most aliens detained under section 236(c) will ultimately
receive a final order of removal. 133 In fact, the Immigration and Natu-
ralization Service (INS) does not detain a person under section 236(c)
if it finds that ultimate deportation seems unlikely, even though that
person is subject to detention under section 236(c). 34

The Zadvydas opinion also notes that protecting the public from
dangerous individuals is a compelling governmental interest. 35 How-
ever, the Court noted that the detention must be specifically narrowed
to dangerous individuals, with sufficient procedural safeguards to jus-
tify this governmental interest. 136 The Court itself suggested the
strength of the government's interests in preventing danger to the
public and flight from immigration proceedings when it distinguished
detention under section 236(c) and the detention in Zadvydas: "But
the statute before us applies not only to terrorists and criminals, but
also to ordinary visa violators,... and, more importantly,... unlike
detention pending a determination of removability,.., has no obvious
termination point.' '1 37

While the governmental interests in detaining criminal aliens
under section 236(c) are compelling, the governmental interests in
detaining suspected terrorist aliens under section 236A are even
stronger. The Court has often acknowledged national security as a
strong governmental goal in the detention of certain groups of aliens

131 533 U.S. at 690.
132 Id.
133 See Patel v. Zemski, 275 F.3d 299, 314 (3d Cir. 2001).
134 See In re Joseph, 22 I. & N. Dec. 799, Interim Dec. (BIA) 3398, 1999 WL 339053 (BIA

May 28, 1999).
135 533 U.S. at 690-91 (and cases cited therein).
136 Id.
137 Id. at 697 (citation omitted) (distinguishing detention under Immigration and National-

ity Act (INA) § 236(c), 8 U.S.C. § 1226(c)).
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that presented particular threats.138 The Court defends its decision in
Zadvydas against criticism that it intrudes on the political branches:
"Neither do we consider terrorism.. .where special arguments might
be made for forms of preventive detention and for heightened defer-
ence to the judgments of the political branches with respect to matters
of national security.' 1 39 In the aftermath of September 11, 2001, even
critics of the new detention provisions must concede a different politi-
cal context relating to national security that may call for improved
defense.

Clearly, the government interests behind the detention of crimi-
nal and terrorist aliens are compelling where Congress finds that the
safety of American citizens is in danger and where inadequate immi-
gration procedures demand harsher treatment and enforcement. Con-
gress may seek to assure the efficacy of INS removal procedures by
preventing the abscondment of deportable aliens. Given the plenary
power of Congress over immigration matters, Congress may also seek
to protect the public and the national security by detaining and
deporting aliens that present threats. However, given the equally
strong interests in freedom from government detention, a due process
inquiry must consider the relationship between these interests and the
detention.

3. Narrowly Tailored
The final issue of a due process inquiry concerns the relationship

between the first two issues: the nature of the implicated right and the
governmental interests. Despite the strong governmental interests
behind mandatory detention, and because it implicates a fundamental
right, mandatory detention of aliens prior to a final removal order can
only survive a due process challenge under certain circumstances that
are narrowly tailored to justify these governmental interests. 4 ° The
opinion in Zadvydas provides a useful basis for this analysis, sug-
gesting that governmental detention must be narrowly tailored and
sufficiently limited (1) in duration, (2) to particular individuals, and
(3) with sufficient procedural safeguards. 141

138 Carlson v. Landon, 342 U.S. 524 (1952) (allowing the detention of Communist aliens);
Turner v. Williams, 194 U.S. 279 (1904) (allowing the exclusion and deportation of alien
anarchists).

139 Zadvydas, 533 U.S. at 696.
140 Id. at 690.
141 See id. at 690-691.
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a. Limits on Duration
The potential length of detention should play a strong role in

determining the relationship between detention and an asserted gov-
ernmental purpose. The Supreme Court found that reading the
detention statute in Zadvydas as allowing indefinite detention would
raise serious constitutional issues. 42 The key to the Zadvydas deci-
sion was that the infringement on the fundamental right to be free
from custody was not sufficiently limited in duration. 143 The Court
was thus forced to impose a reasonable time limitation of six months
on post-removal order detention.1" Otherwise, the Court noted that
detention could potentially be permanent.1 45

In contrast, detention pending a determination of removability is
necessarily limited to the length of time of removal proceedings. The
Court itself made this distinction between detention in Zadvydas and
detention under section 236(c): "[M]ore importantly, post-removal-
period detention, unlike detention pending a determination of remov-
ability or during the subsequent 90-day removal period, has no obvi-
ous termination point."'14 6 The Court similarly distinguished cases
where it had permitted pretrial or pre-removal-order detention
because of the inherent time limitation on detention.147

For example, the Court in Zadvydas cites Carlson v. Landon, as
holding that detention that is limited in duration may be necessary
during removal proceedings. 148 However, the holding in Carlson in
fact upheld the detention of one petitioner for over four years. 4 9 Sim-
ilarly, some courts note that although detention pending a removal
order may not be indefinite, it has the potential to be lengthy.150 The
Third Circuit noted in Patel v. Zemski, that the petitioner had been

142 id. at 690, 692, 696.
143 See id. at 690-92.
144 See id.
145 Id.
146 Id. at 697 (distinguishing detention under Immigration and Nationality Act (INA)

§ 236(c), 8 U.S.C. § 1226(c) and INA § 241(a)(6), 8 U.S.C. § 1231(a)(6)).
147 The Court distinguishes Salerno v. United States, 481 U.S. 739 (1987), where it permit-

ted pretrial detention with stringent limitations on the maximum length of detention, and Carl-
son v. Landon, 342 U.S. 524 (1952), where it permitted detention during deportation proceedings
noting no problem of unusual delay. Zadvydas, 533 U.S. at 691.

148 Zadvydas, 533 U.S. at 691 (citing Carlson, 342 U.S. at 545-546).
149 See Carlson, 342 U.S. at 547-58 (Black, J., dissenting) (arguing that the holding allows

the indefinite detention, without bail, of law-abiding persons neither charged nor convicted of
any crime).

150 See supra note 123.
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detained under section 236(c) for eleven months.15' This detention
was longer than his original prison sentence of five months and longer
than the six-month period the Court had found reasonable for post-
removal order detention in Zadvydas.t52

Despite the fact that the detention of the petitioner in Carlson
was quite lengthy, it is not likely that the Supreme Court in Zadvydas,
by citing Carlson with approval, conceded that such a lengthy deten-
tion is within constitutional limits. The more likely possibility is that
the Court did not consider this fact. However, by looking at the facts
at issue in Zadvydas, the Court did indicate an acceptable constitu-
tional limit. The Court held that the Constitution demands a limit on
"post-removal-period detention to a period reasonably necessary to
bring about that alien's removal from the United States." '153

Thus, a justification of detention is weak where it exceeds reason-
able time limitations required to accomplish the purpose of the deten-
tion. Detention violates due process unless it is sufficiently limited in
time to a period reasonably necessary to accomplish the purpose of
the detention. As section 236(c) stands, it is clear that it does not
explicitly contain a reasonable time limit to pre-removal-order deten-
tion to the extent reasonably necessary to obtain a removability
determination.

In contrast, the provisions of section 236A contain several limita-
tions on the duration of detention in addition to the inherent time
limitation until removal.'54 After initial detention, the Attorney Gen-
eral must charge the alien with a criminal offense or begin removal
proceedings within seven days.1 55 The most significant limitation
requires that an alien whose removal is unlikely in the reasonably
foreseeable future remain in detention only if release will threaten
national security or the safety of any person.156 Furthermore, an alien
will be detained only so long as the Attorney General maintains a
certification of the alien's threat. The provision for six-month re-
determinations of certification assures that an alien will not be

151 275 F.3d 299, 309 (3d Cir. 2001).
152 Id.
153 Zadvydas, 533 U.S. at 689.
154 "[T]he Attorney General shall maintain custody.., until the alien is removed from the

United States." INA § 236A(a)(2), 8 U.S.C.A. § 1226a(a)(2) (West Supp. 2002).
155 INA § 236A(a)(5), 8 U.S.C.A. § 1226a(a)(5) (West Supp. 2002).
156 INA § 236A(a)(6), 8 U.S.C.A. § 1226a(a)(6) (West Supp. 2002).
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detained indefinitely without assurance that he or she remains a threat
to national security.

The limitations available on the duration of detention of sus-
pected terrorist aliens under section 236A are sufficient to ensure that
detention is reasonably limited to assure that it maintains a connec-
tion to the asserted purpose of maintaining national security. In con-
trast, even though detention under section 236(c) has the inherent
time limitation until a determination of removability, the potentially
disproportionately lengthy detention of aliens beyond a reasonable
period demands at least the protection accorded aliens ordered
removed in Zadvydas: a reasonable time limitation to accomplish the
relevant immigration procedures. In addition to an absence of limits
on the time of detention, additional factors indicate that detention
under section 236(c) is excessive in relation to the governmental pur-
poses of preventing flight and protecting the public.

b. Limits to Particular Individuals
In addition to a time limitation, the Court in Zadvydas found that

detention to protect the public is permissible "only when limited to
specially dangerous individuals and subject to strong procedural pro-
tections."' 7 Thus, in addition to limiting the time of detention, deten-
tion must be limited to particular persons.'58 The detention in
Zadvydas was not limited to dangerous individuals but to all aliens
ordered removed, including for minor visa violations.159

In contrast, the application of section 236(c) is limited to specific
individuals. Only aliens convicted of the enumerated offenses in sec-
tion 236(c) are subject to mandatory detention. 6 ° The difficult ques-
tion becomes whether each of these groups is sufficiently limited to
include only individuals that are flight risks or potential threats to the
public such that their detention is directly connected to the relevant
government interests.

157 Zadvydas, 533 U.S. at 691.
158 See Kansas v. Hendricks, 521 U.S. 346 (1997) (upholding detention of individuals with

sexually violent behavior and a mental condition, finding the likelihood of similar future con-
duct); United States v. Salerno, 481 U.S. 739 (1987) (noting time limitations, limitations to seri-
ous crimes, and judicial procedural safeguards of pre-trial detention); Carlson v. Landon, 342
U.S. 524, 541 (1952) (upholding alien membership in communist party as adequate grounds for
detention where Congress understands the attitude of all alien communists, like anarchists,
toward "the use of force and violence.. to accomplish their political aims").

159 Zadvydas, 533 U.S. at 690-91.
160 See INA § 236(c), 8 U.S.C. § 1226(c) (2000).
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Section 236(c) creates an irrebutable presumption that all aliens
falling within the enumerated classes are necessarily dangerous or
flight risks. The Supreme Court has warned against imputing too gen-
erally a purpose to injure to all deportable aliens.16' While section
236(c) is limited only to deportable criminal aliens, a blanket pre-
sumption without regard to the nature of the crime and other individ-
ual considerations unreasonably presumes a purpose to injure on a
group that is too broad. The express limitation to certain crimes sug-
gests that Congress has, as a policy matter, determined that a danger
to the community exists with respect to certain criminals. Detention
of aliens convicted of serious crimes of moral turpitude, aggravated
felonies, firearm offenses, and crimes relating to espionage, sabotage,
and sedition may be reasonably and sufficiently tailored to those who
are especially dangerous and present the largest threats of danger and
flight. 162 In support of the presumption, a court may refrain from con-
sidering the individual crime to prevent undermining the congres-
sional findings that those convicted of the crimes listed within section
236(c) are irrefutably flight risks or a danger to the community. How-
ever, many courts find this presumption is unreasonable when applied
to certain crimes, including non-violent crimes. 163

The courts that find that section 236(c) violates due process find
that detention, without an individual showing of dangerousness or risk
of flight, is not sufficiently related to a governmental interest. Where
an alien is neither a flight risk nor a danger to the. public, detention is
excessive because it furthers no governmental interest. Circumstances
where an alien may not be a flight risk or danger include those where
an alien hopes to contest removability or where an alien may be eligi-
ble for relief from deportation. Circumstances where an alien poses
no threat to the safety of others or the public include those where the
criminal basis for removal is non-violent, minor, or was attended with
particular circumstances. In addition, aliens possessing strong ties to

161 Carlson, 342 U.S. at 538.
162 Indeed, such detention is permissible in civil confinement, Foucha v. Louisiana, 504 U.S.

71 (1992), and pre-trial criminal confinement, Salerno, 481 U.S. at 739.
163 Williams v. INS, No. 01-043 ML, 2001 WL 1136099 (D.R.I. Aug. 7, 2001) (finding a

violation of due process where an alien was detained for twice his original prison sentence by
considering the length of the detention, the length of the original sentence, the likelihood of
deportation, the likelihood that release would frustrate actual deportation, and the danger of the
petitioner if released); Luu v. Demore, No. C011130MMC, 2001 WL 1006787 (N.D. Cal. Aug. 23,
2001) (finding detention excessive as applied to non-violent crime of petty theft and unlawful
intercourse with a minor).
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the community contend they are neither flight risks nor dangerous.
Indeed, some data indicate that the number of aliens absconding from
removal proceedings is lower than Congress initially believed.'64

Detention under section 236(c) fails to take any of these considera-
tions into account.

Although the fact that most aliens subject to detention under sec-
tion 236(c) are ultimately ordered removed indicates a high incentive
for flight to avoid a removal order, abscondment from removal pro-
ceedings is not likely where an alien maintains that he or she is enti-
tled to remain in the United States. Some cases contend that the same
mitigating or discretionary factors that make a criminal alien eligible
for relief from removal preclude dangerousness or a high risk of flight,
such that the detention of such an individual is not related to any gov-
ernmental interest. 165  Other cases find that where an alien contests
removability, detention is excessive in relation to a governmental
interest.1 66 Indeed, this has been a major distinction between courts
finding a violation of due process and those finding no violation. 167

In contrast, detention under section 236A does not create any
similar class-based presumption of dangerousness or risk of flight. By
way of the certification process, 168 any determinations of dangerous-
ness or risk of flight are necessarily individual. As discussed in section
II.A., supra, individuals are only detained under section 236A when
they are determined to be a danger to national security or otherwise a

164 See, e.g., Executive Office of Immigration Review, U.S. Dep't of Justice, Statistical Year
Book 2001 Tab L (2002) (indicating that the rate of failures to appear at immigration hearings
for non-detained aliens was only 35 percent in FY 2001 and that the rate of failures to appear for
released aliens (those aliens released on bond) was only 22 percent in FY 2001).

165 See, e.g., cases cited supra note 117.
166 See, e.g., Vang v. Aschcroft, 149 F. Supp. 2d 1027 (N.D. Il1. 2001) (finding a violation of

due process where petitioner contested removability); Luu, 2001 WL 1006787 (same); Danh v.
Demore, 59 F. Supp. 2d 994 (N.D. Cal. 1999) (same); Bouayad v. Holmes, 74 F. Supp. 2d 471
(E.D. Pa. 1999) (same). See also Danesh v. Jenifer, No. 00-CV-74409-DT, 2001 WL 558233
(E.D. Mich. Mar. 27, 2001) (finding violation of due process where petitioner did not expressly
concede removability); Baidas v. Jennings, 123 F. Supp. 2d 1052 (E.D. Mich. 1999) (finding a
violation of due process where petitioner did not completely concede removability even though
petitioner would likely be removed).

167 Compare Parra v. Perryman, 172 F.3d 954, 958 (7th Cir. 1999) (finding INA § 236(c) did
not violate due process where an alien conceded that he was subject to removal) with Patel v.
Zemski, 275 F.3d 299, 313-14 (3d Cir. 2001) (rejecting and distinguishing Parra where petitioner
contested his removability) and Kim v. Ziglar, 276 F.3d 523, 537 (9th Cir. 2002) (rejecting and
distinguishing Parra where petitioner was a lawful permanent resident alien who had not yet had
a hearing on removability).

168 See discussion of certification process supra notes 18-21 and accompanying text.
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threat on security-related grounds. This process assures that deten-
tion of suspected terrorist aliens under section 236A is necessarily lim-
ited only to particular individuals who present a danger to the safety
of the community and to national security.

c. Procedural Safeguards

In addition to limitations on the duration of detention and the
application of detention to particular individuals, due process
demands sufficient procedural safeguards.169 The Court in Zadvydas
found that the administrative procedural safeguards were inadequate
where a detained alien bore the burden to prove non-dangerousness
without the opportunity for judicial review.17 ° The Court contrasted
this inadequacy with United States v. Salerno,171 where adequate pro-
cedural safeguards were provided by stringent time limitations, the
requirement that pretrial detention be reserved for only the most seri-
ous crimes, and a required proof of dangerousness by clear and con-
vincing evidence.

Most courts find that detention under section 236(c) is excessive
in relation to its governmental purposes as applied to specific situa-
tions. 72 Many of these courts base their holdings on a finding that
individualized hearings as a procedural safeguard are a less restrictive
means to achieve the relevant governmental purposes.173 Individual-
ized bail hearings would allow the detention of those criminal aliens
that are probable flight risks or are dangerous to the community,
while preventing the detention of individuals where circumstances do

169 Zadvydas v. Davis, 533 U.S. 678, 691 (2001); cf. Kansas v. Hendricks, 521 U.S. 346, 356
(1997) (providing strict procedural safeguards to the application of detention).

170 Zadvydas, 533 U.S. at 691-92; see also Foucha v. Louisiana, 504 U.S. 71 (1992) (finding
it impermissible to put the burden to prove non-dangerousness on mental detainees).

171 481 U.S. 739 (1987).
172 See, e.g., Williams v. INS, No. 01-043 ML, 2001 WL 1136099 (D.R.I. Aug. 7, 2001) (find-

ing detention of an alien for twice his original prison sentence was excessive despite a compelling
governmental interest); Cardoso v. Reno, 127 F. Supp. 2d 106 (D. Conn. 2001) (finding detention
unconstitutional as applied); Small v. Reno, 127 F. Supp. 2d 305 (D. Conn. 2000) (finding that
detention and an irrebuttable blanket presumption of dangerousness and flight excessive where
removal is not virtually certain and legal permanent resident aliens was eligible for relief from
deportation); Rogowski v. Reno, 94 F. Supp. 2d 177 (D. Conn. 1999) (finding detention was
excessive where a hearing was a less restrictive means).

173 See, e.g., Danesh v. Jenifer, No. 00-CV-74409-DT, 2001 WL 558233, at *7 (E.D. Mich.
Mar. 27, 2001); Small, 127 F. Supp. 2d at 322; Rogowski, 94 F. Supp. 2d at 184; Baidas v. Jen-
nings, 123 F. Supp. 2d 1052, 1059 (E.D. Mich. 1999).
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not indicate either risk. These hearings are certainly less restrictive of
the aliens' liberty rights while imposing minimal burdens on the INS.

The Supreme Court has only upheld detention where it was suffi-
ciently limited to dangerous individuals.174 Placing sufficient discre-
tion in the Attorney General or immigration judges, as was the case
before section 236(c) took effect, to consider individual circumstances
would assure that detention is sufficiently limited only to dangerous
aliens or those that present a flight risk. These limitations have been
exercised by judicial or administrative discretion in considering indi-
vidual cases for factors indicating danger or flight risk. 75 Section
236(c) nowhere provides for any exercise of discretion, even as an
opportunity to rebut the presumption of a risk, making it even more
objectionable than the detention in Foucha and Zadvydas, which
placed an unconstitutional burden of rebutting a presumption of dan-
ger on the detainees. 176 The exercise of discretion in the form of an
individualized bail hearing would ensure that no aliens are impermis-
sibly detained that are non-violent and present no flight risk. Thus, an
individualized hearing is a less restrictive means to allow the govern-
ment to detain those that threaten to abscond or place the public in
danger.

In contrast, detention under section 236A does provide sufficient
procedural safeguards that ensure, through the use of discretion and
the consideration of individual circumstances, whether detention is
appropriate. The certification process itself is an individual determi-
nation, not a class-based presumption. Within the certification pro-
cess, the Attorney General may exercise his discretion to determine if
the individual's circumstances warrant a finding on reasonable
grounds that the alien presents a danger to national security. The
availability of re-determinations permits the exercise of discretion to
consider changing conditions and new facts relevant to an individual's
detention. Furthermore, where an alien is ultimately determined not
to be removable or a removal decision does not appear to be reasona-

174 See supra notes 157-168 and accompanying text.
175 See, e.g., Salerno, 481 U.S. at 750-51 (placing the burden on the government to prove

beyond a reasonable doubt that the release of an individual detainee would not assure the safety
of the public); Foucha, 504 U.S. at 86 (invalidating civil commitment statute that automatically
committed those acquitted by reason of insanity, creating a presumption of danger that the
detainee had to rebut); Reno v. Flores, 507 U.S. 292, 313-15 (1993) (allowing the exercise of
discretion, by consideration of exceptional circumstances, to rebut a presumption of release only
to certain guardians).

176 See supra note 170 and accompanying text.
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bly forthcoming, detention is continued only upon an individual find-
ing of a threat to national security. Thus the title, "Mandatory
detention of suspected terrorists," '177 is a misnomer in that it is not
mandatory at all: the Attorney General maintains significant discre-
tion to make individual considerations. No similar class-based pre-
sumption is present under section 236A as is present in section 236(c).

Thus, while the deportation proceedings and other procedures
adequately limit the application of section 236(c) to certain defined
people with a chance to be represented by counsel, to confront and
cross-examine witnesses against them, and to view the evidence
against them, they fail to provide any procedural safeguards, such as
individual determinations of danger and flight risk, against the appli-
cation of detention to non-violent individuals that present no threat to
the public and present no flight risk.

In conclusion, as in Zadvydas, detention under section 236(c)
presents serious constitutional problems because neither is sufficiently
tailored to serve governmental purposes. Detention under section
236(c) is not sufficiently limited in duration or in application to partic-
ularly dangerous individuals. An individualized bond hearing offers a
less restrictive means of protecting the governmental interests in pub-
lic safety and effective immigration removal by allowing a discretion-
ary determination on an individual basis, without resorting to an
overly broad presumption that all aliens within section 236(c) warrant
detention because they present a flight risk or a danger to others. In
contrast, section 236A is sufficiently narrowly tailored to prevent the
detention of aliens that does not justify the governmental interests of
preventing flight, protecting the community, and maintaining national
security by preventing terrorist acts. Detention determinations under
section 236A are discretionary as to certification, continued detention,
and release, allowing individualized determinations of threat and
release that avoid unconstitutional presumptions of a purpose to
injure.

B. Procedural Due Process
Some courts, although fewer, have also considered the procedural

due process afforded by section 236(c). The result of a procedural due
process inquiry is necessarily similar to that for substantive due pro-
cess because a procedural due process analysis considers the same

177 INA § 236A, 8 U.S.C.A. § 1226a (West Supp. 2002).
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issues discussed under the substantive due process analysis. Only if
detention survives substantive due process scrutiny should a court
consider whether the detention nonetheless violates due process on
the basis of the procedures it provides. 178 Procedural due process for-
bids the government from infringing an asserted liberty interest on the
basis of the procedures it provides.1 79 An analysis of procedural due
process requires consideration of (1) the private interest allegedly
infringed by the governmental act, (2) the risk of error, including the
value of additional safeguards, and (3) the governmental interest,
including administrative burdens.18°

When the Supreme Court considered procedural due process in
Reno v. Flores, however, it did not expressly consider these factors.18'
Rather, it summarily equated the procedural analysis with the sub-
stantive analysis and concluded that the available procedures were
sufficient. 182 Because procedural and substantive due process analyses
involve the same issues, the procedural due process analysis is depen-
dent upon the analysis for substantive due process.

The nature of the liberty interest implicated by mandatory deten-
tion, as discussed in Part III.A.1 supra, resembles the procedural due
process analysis under the first Mathews factor: the private interest.
Where this private interest is so strong that it is a fundamental right
under a substantive due process analysis, it will weigh heavily under
procedural due process scrutiny. Cases that hold that section 236(c)
implicates a fundamental right in analyzing substantive due process
weighed the private interest heavily under a procedural due process
analysis. 83 Conversely, cases finding no implication of a fundamental
right found no violation of procedural due process. 184  Because

178 Salerno, 481 U.S. at 746.
179 Flores, 507 U.S. at 306-07.
180 Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
181 See Flores, 507 U.S. at 306-09.
182 Id. at 308.
183 See, e.g., Danesh v. Jenifer, No. 00-CV-74409-DT, 2001 WL 558233 (E.D. Mich. Mar.

27, 2001) (finding violations of both substantive and procedural due process where the funda-
mental right to be free from physical restraint was at risk). But see Chamblin v. INS, No. 98-97-
JD, 1999 WL 803970 (D.N.H. June 8, 1999) (finding violations of both substantive and procedu-
ral due process although considering the interest implicated in the former as a right to an indi-
vidualized bond hearing but a right to liberty in the latter); Small v. Reno, 127 F. Supp. 2d 305
(D. Conn. 2000) (same).

184 See, e.g., Badio v. INS, 172 F. Supp. 2d 1200 (D. Minn. 2001) (finding no violation of
due process where the implicated interest was the right to liberty by one no longer entitled to
remain in the United States). But see Yanez v. Holder, 149 F. Supp. 2d 485 (N.D. I11. 2001)
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mandatory detention under both sections 236(c) and 236A implicates
a fundamental right, the private interest must necessarily weigh heav-
ily under a procedural due process inquiry into both sections.

Additionally, the third Mathews factor, the governmental inter-
est, also relates to the substantive due process analysis. Courts gener-
ally follow the same reasoning as that under substantive due process:
the governmental interests behind mandatory detention of preventing
flight or absconsion, of protecting the community and the nation's
security, and of providing effective immigration removal policies are
compelling.'85 Thus, the governmental interests behind mandatory
detention weigh heavily under a procedural due process analysis
because they are compelling under a substantive due process analysis.
Similarly, the private right to be free from government custody weighs
heavily because it is a fundamental right. Therefore, the analysis of
procedural due process rests on the second Mathews factor.

The second factor, the risk of error including the value of addi-
tional safeguards, also correlates with the substantive due process
analysis. As discussed in Part III.A.3 supra, a major consideration to
determine whether detention is sufficiently narrowly tailored is
whether a less restrictive means exists to accomplish the governmental
goals. Cases that held that detention is excessive because an individu-
alized bond hearing is a less restrictive means also found that the
value of this additional safeguard is great and its absence runs a high
risk of error such that detention violates procedural due process. t86

However, the two district court cases finding no procedural due pro-
cess violation weighed the second factor heavily in finding the
probability of erroneous detention to be nearly zero due to the
existing administrative procedures, to which additional safeguards
would add little.187

The success of procedural due process attacks on section 236(c)
relies on an analysis of the procedures available to a detainee. The
criminal justice system in the United States provides precautions to

(finding no violation of due process even though court found a fundamental and strong liberty
interest).

185 See supra notes 126-139 and accompanying text.
186 See Danesh, 2001 WL 558233, at *7; Small, 127 F. Supp. 2d at 320-22; Chamblin, 1999

WL 803970, at *12-*13.
187 See Badio, 172 F. Supp. 2d at 1207-08; Yanez, 149 F. Supp. 2d at 493-94 (finding no

procedural due process violation, despite a strong liberty interest, where the probability of error
was zero where the petitioners did not dispute their convictions, although all contested their
removability).
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ensure that aliens are not erroneously convicted of crimes. Further-
more, convicted criminal aliens are only detained by the Immigration
and Naturalization Service (INS) upon a warrant and notice upon a
finding of probable removability.'88 Detained aliens have a right to
counsel and to view the evidence against them. 8 9 Detained aliens
have the opportunity to prove that they are not within a class subject
to detention under section 236(c), including a bail hearing to deter-
mine this status and the right to appeal this determination.1 90 Most
importantly, and contrary to the strongest arguments against section
236(c), the INS will not detain a person when it knows it will not be
able to ultimately deport; that is, if it does not have a rational basis to
believe that the person will be ultimately deported.'91 Although cases
where an alien will be detained who is ultimately not deported are
rare, the fact that all aliens have a right to remain in the United States
until a final removal order entitles them to individual determinations
of danger or flight risk.192 As in Flores, the right to a hearing is limited
to determine if the detention was applied appropriately, not to an
individual determination of danger or risk of flight.193

While current procedures indicate that an alien has available pro-
cedural protections to ensure that detention is limited only to those
convicted of crimes within section 236(c), the procedures just as obvi-
ously demonstrate that they take no account of the danger or flight
risk of an alien. The denial of an individualized bond determination of
dangerousness and risk of flight runs a high risk of erroneously detain-
ing an alien where a less restrictive alternative is available.

Aliens detained under section 236(c) attack the blanket presump-
tion of danger or flight risk. The Supreme Court considered a similar
assertion in Reno v. Flores.94 The Court rejected this assertion for the
same reasoning it used to reject the substantive due process attack.' 95

Just as habeas petitioners challenging detention under section 236(c)

188 See supra note 121 and accompanying text.
189 INA § 292, 8 U.S.C. § 1362; INA § 241(b)(4)(B), 8 U.S.C. § 1229a(b)(4)(B).
190 See generally RICHARD D. STEEL, STEEL ON IMMIGRATION LAW § 14:6 (2d ed. 1992).
191 See supra note 121 and accompanying text.
192 See supra note 111 and accompanying text.
193 See Reno v. Flores, 507 U.S. 292, 309 (1993) (finding due process is satisfied by giving

detained alien juveniles the right to a hearing before the immigration judge to determine if the
statute was applied to them erroneously, but not to an individual determination of the "best
interest of the child").

194 Id. at 308.
195 Id.
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contend that a presumption of danger or risk of flight is unconstitu-
tional without regard to an individual's circumstances, the petitioners
in Flores argued against a presumption that only certain persons are
appropriate custodians of alien juveniles.'96 The Court rejected this
argument stating that the INS makes sufficiently individual determi-
nations before applying the regulation: in each case the INS considers
whether there is reason to believe the alien is deportable, whether the
alien is within the regulation (i.e., whether the alien is a juvenile),
whether an adult guardian is available, and whether exceptional cir-
cumstances exist.197 The Court stated that the INS need not forswear
the use of reasonable presumptions and generic rules where suffi-
ciently individual determinations ensure the appropriate application
of the regulation.198

Major distinctions between the detention in Flores and detention
under section 236(c), however, caution against a hurried application of
its reasoning. The detention in Flores was subject to the Attorney
General's discretion allowing the Attorney General to consider excep-
tional circumstances. 199 Detention under section 236(c), on the other
hand, is a statutory mandate: Congress explicitly removed the Attor-
ney General's discretion by mandating the detention of certain classes
of aliens, regardless of exceptional circumstances such as the nature of
the crime, the alien's ties to the community, or the alien's actual flight
risk or threat to the community. While reasonable presumptions are
allowable, it is clear that "purpose to injure could not be imputed gen-
erally to all aliens subject to deportation. '2°° Section 236(c) imputes a
purpose to injure on all aliens deportable based on convictions of cer-
tain crimes. A purpose to injure is not proportionately imputed based
on the nature of the crime and fails to consider any mitigating or
exceptional circumstances. Unlike the presumptions held permissible
in Flores and Carlson, neither the Attorney General nor an Immigra-
tion Judge retains any discretion to consider release, even in the most
compelling circumstances.20 ' Thus, this irrebuttable presumption

196 Id.
197 Id. at 313-14.
198 Id. at 313.
199 Id. at 314.
200 Carlson v. Landon, 342 U.S. 524, 538 (1952).
201 See Flores, 507 U.S. at 292 (holding presumption permissible that parents, close rela-

tives, or legal guardians are the best placement decisions from detention); Carlson, 342 U.S. at
524 (holding presumption permissible that communist aliens present a threat to national
security).
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increases the error of detaining an individual who is neither a danger
nor a flight risk.

The additional safeguard of allowing the Attorney General or an
Immigration Judge to exercise discretion in deciding whether a partic-
ular individual poses a flight risk or a danger to the community would
significantly decrease this probability of erroneously infringing a
strong liberty interest, Allowing an individualized bond determina-
tion in the already existing Bond Hearing would impose few extra
burdens on the INS and in fact decrease the stress on government
resources resulting from mandated detention under section 236(c).

A look at the second Mathews factor in relation to detention
under section 236A also must consider the procedural safeguards
available to detainees. Safeguards, including periodic review of certi-
fication, an individualized determination to attain certification, and
extensive provision for release based on time considerations and indi-
vidual determinations to maintain certification are so extensive that
they effectively remove the meaning of "mandatory" from the title of
the section.2 °2 The Attorney General maintains a significant amount
of discretion to individually determine the threat of a particular indi-
vidual. Furthermore, detention is necessarily limited by periodic re-
considerations of the individual's threat and the probability of ulti-
mately removing the alien. These safeguards ensure that the risk of
erroneously detaining an individual who is not a threat to national or
public security is nearly zero. The Attorney General must first estab-
lish a reasonable ground for certification, albeit a low standard. This
ground must be re-examined periodically to prevent the detention of
those who no longer pose a threat and to prevent indeterminate
detention. None of these provisions is present in section 236(c). The
Attorney General retains no discretion under section 236(c) to con-
sider any relevant circumstances and no time limit provisions ensure
that detention does not extend beyond a period reasonably necessary
to serve its purpose.

The first Mathews factor, the private interest, in relation to both
sections 236(c) and 236A must weigh heavily because both sections
implicate a fundamental right. Similarly, the third factor, the govern-
mental interests in preventing flight and protecting the community
weigh heavily. However, the second Mathews factor indicates that the
risk of erroneously infringing an alien's private interest without serv-

202 See supra note 177 and accompanying text.
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ing a governmental interest is a large risk for detention under section
236(c) only. No similar risk is present for detention under section
236A. Therefore, section 236A is likely to survive both substantive
and procedural due process scrutiny. In contrast section 236(c), if it
survives substantive due process scrutiny, will likely not survive proce-
dural due process scrutiny because of the high risk of erroneously
detaining an alien that presents no danger or flight risk and because of
the availability of an individualized bond hearing as a safeguard to
reduce this risk.

IV. CONCLUSION

The great disagreement among lower federal courts in analyzing
the substantive and procedural due process implications of mandatory
immigration detention is in large part due to the absence of Supreme
Court consideration of the due process rights of aliens for a notable
period. The sudden application of the mandatory detention provi-
sions of the 1996 acts20 3 in October 19982" has led to an upsurge of
challenges to these provisions on due process grounds. Many of the
courts deciding these challenges proceeded with a lack of relevant
Supreme Court insight until the Supreme Court decided Zadvydas v.
Davis in July of 2001. While the analysis and dicta in Zadvydas con-
tribute greatly to this issue, its departure from precedent and the sev-
eral questions it leaves open do not necessarily provide a decisive
conclusion to the issue.

The Court's holding in Zadvydas certainly leads to the conclusion
that detention of aliens during removal or deportation proceedings
implicates a fundamental liberty interest. Despite the Court's willing-
ness to apply a higher standard of scrutiny in an immigration context,
the dicta of the majority and dissenting opinions, together with an
established line of immigration cases, indicate that detention of crimi-
nal and suspected terrorist aliens does not necessarily violate due pro-
cess rights. Detention may be a permissible deprivation of an alien's
liberty interest where it is sufficiently limited in time, sufficiently nar-
rowed to those that are particularly dangerous or pose flight risks, and
sufficiently limited by procedural safeguards to ensure the safety of
citizens and other lawful aliens and to ensure the efficacy of immigra-

203 See supra notes 9-10 and accompanying text.
204 See supra note 39-41 and accompanying text.
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tion laws in carrying out the immigration policy entrusted to Congress
by the Constitution.

An analysis of the aliens detained under section 236(c) and 236A
and the underlying presumptions of these sections indicate significant
differences between them. Despite the initial similarities between the
statutes, the differences between the procedures available under each
and the substantive basis of each statute indicate that detention under
section 236(c) impermissibly infringes on a fundamental right without
due process, whereas detention under section 236A does not. Section
236A sufficiently limits detention in time, to particular persons, and
with adequate procedures to justify government detention of certain
aliens in the interests of national security by protecting the public
from dangerous individuals and strengthening the immigration system
to better achieve the international and domestic political powers over
immigration conferred by the Constitution.

In the historical balance between Congress' plenary power over
immigration and the due process rights of aliens, the courts, led by the
holding in Zadvydas began to weigh the latter more heavily. The ter-
rorist attacks of September 11, 2001, however, created a changing
political climate that may shift the balance. In the face of attacks on
the Immigration and Naturalization Service for failures to detect and
remove terrorist aliens present in the United States, Congress and the
executive branch have sought to strengthen immigration policy and
law as tools to aid in the investigation and deterrence of terrorist
attacks. The courts are likely to carefully reconsider the context of
this legislation with great deference to Congress' political power over
immigration.

The three branches must tread carefully on the new ground cre-
ated by the tension between the strong political climate imposed by
the attacks of September 11 and the constitutional duty to respect the
due process rights of aliens. Congress must exercise its constitutional
powers carefully to prevent overstepping its constitutional limits and
retreat when it has done so. Indeed, bills to amend the constitutional
problems with the mandatory detention provisions have been repeat-
edly introduced in Congress. Most recently, the "Restoration of Fair-
ness in Immigration Act of 2002" was introduced in the House seeking
to amend, inter alia, mandatory detention under section 236(c). 20 1

The executive branch must make sure to respect due process rights in

205 Restoration of Fairness in Immigration Act of 2002, H.R. 3894, 107th Cong. (2002).
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its implementation of immigration law and any new duties delegated
by Congress. The judicial branch must exercise its duty to protect the
due process rights of aliens while deferring to Congress and the execu-
tive in the political power over immigration granted by the Constitu-
tion. Mandatory detention as a tool to protect the public and ensure
the efficacy of immigration proceedings is likely to survive only in lim-
ited situations, for limited durations, with sufficient procedural safe-
guards and only of carefully defined individuals, such as terrorists or
criminal aliens that individually indicate flight risks or a threat to
others.


