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I. INTRODUCTION

In its 2001 decision in Alexander v. Sandoval,1 the U.S. Supreme
Court held that private parties cannot file private lawsuits to enforce
federal discriminatory effects (disparate impact) regulations issued
under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et
seq. (hereinafter Title VI), because Title VI only prohibits intentional
discrimination, not unintentional discriminatory effects. 2 Relying on
Sandoval later that year, the U.S. Court of Appeals for the Third Cir-
cuit in South Camden Citizens in Action v. New Jersey Department of
Environmental Protection3 held that, for the same reason, private par-
ties also cannot file such private lawsuits under 42 U.S.C. § 1983.'

' The Third Circuit issued its decision in an appeal of a decision by
the U.S. District Court for New Jersey, that was an unprecedented
victory for proponents of environmental justice. The district court
found that the New Jersey State Department of Environmental Pro-
tection (NJSDEP) had violated the U.S. Environmental Protection
Agency's Title VI discriminatory effects regulations by issuing an
environmental permit for a facility in a disproportionately-populated
minority community that had a number of existing industrial facili-

* Attorney, Office of Civil Rights, U.S. Environmental Protection Agency; J.D., George
Mason University School of Law, 1987; B.A., George Washington University, 1978. The author
has published two other law review articles on Title VI and federal environmental justice policy:
The U.S. Environmental Protection Agency's New Environmental Civil Rights Policy, 18 VA.

ENVTL. L.J. 183 (1999) and Applying the Disparate Impact Rule of Law to Environmental Permit-
ting Under Title VI of the Civil Rights Act of 1964, 24 WM. & MARY ENVTL. L. & PoL'Y REV. 1
(2000). The views expressed herein are the author's own and do not necessarily reflect those of
the U.S. Environmental Protection Agency.

1 532 U.S. 275 (2001).
2 Id. at 293.
3 274 F.3d 771 (3d Cir. 2001), cert. denied, 122 S. Ct. 2621 (2002).
4 Id. at 790-91.
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ties.' The district court's decision relied on a controversial draft of
Title VI permitting guidance issued by the EPA in June 2000 that rec-
ognized a disparate impacts6 cause of action and a private right of
action pursuant to Title VI. This determination was subsequently
mooted by the Supreme Court's holding in Sandoval,' whereupon the
district court found the plaintiffs had established a cause of action for
disparate impacts under § 1983.8 Ultimately, the Supreme Court and
the Third Circuit both assumed that federal Title VI discriminatory
effects regulations were valid even if Title VI itself did not prohibit
disparate impact discrimination. Both appellate courts employed rea-
soning that calls this assumption into question. This article examines
implications of the Sandoval and South Camden decisions for environ-
mental justice's Title VI strategy and federal environmental civil rights
policy in relation to disparate impact discrimination.

Part II of this article briefly reviews the background and holdings
of the Sandoval and South Camden decisions. Part III reviews Title
VI itself and Supreme Court jurisprudence concerning substantive
rights. Part IV is an in-depth deconstruction of Supreme Court juris-
prudence regarding the contention that unintentional discriminatory
effects constitutes a cause of action under Title VI. Part V examines
the major assumptions upon which the Sandoval and South Camden
decisions are premised in the context of environmental justice's Title
VI strategy and the federal Title VI environmental civil rights policy:
1) that the Supreme Court has sanctioned discriminatory effects regu-
lations; 2) that Title VI confers an environmental substantive right to

5 The factual findings of the district court in its original decision in South Camden included
the following:

The population of Waterfront South is 2,132, forty-one percent of whom are children.
Ninety-one percent of the residents of Waterfront South are persons of color. Specifi-
cally, sixty-three percent are African-American, twenty-eight percent are Hispanic. and
nine percent are non-Hispanic white. The residents of Waterfront South suffer from a
disproportionately high rate of asthma and other respiratory ailments.

The Waterfront South neighborhood is already a popular location for the siting of
industrial facilities.

South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 145 F. Supp. 2d 446, 451 (D.N.J.
2001), modified and supplemented by 145 F. Supp. 2d 505, rev'd, 274 F.3d 771 (3d Cir.), cert.
denied, 122 S. Ct. 2621 (2002).

6 For the purposes of this article, as is generally accepted within the context of environmen-
tal justice and within the EPA, the terms "disparate impacts," "unintentional discriminatory
effects," and "disproportionate effects" are used interchangeably.

7 See 532 U.S. at 293.
8 See South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 145 F. Supp. 2d. 505,

549 (D.N.J. 2001), rev'd, 274 F.3d 771 (3d Cir.), cert. denied, 122 S. Ct. 2621 (2002).
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environmental justice; and 3) that adverse disparate impact analysis is
the appropriate vehicle for evaluating this substantive environmental
standard. Finally, this article concludes that environmental justice
assumptions concerning Title VI discriminatory effects regulations
and a substantive right to environmental justice are unsupported by
established Constitutional and civil rights law.

II. BACKGROUND: FROM SANDOVAL TO SOUTH CAMDEN

A. Alexander v. Sandoval
In Alexander v. Sandoval, the U.S. Supreme Court decided that

private individuals do not have a right to file lawsuits under, or to
enforce, federal discriminatory effects (disparate impact) regulations
issued pursuant to Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d et seq.9 The Supreme Court's decision removed a presumed
vehicle for the redress of civil rights in federal regulations." In San-

9 Sandoval, 532 U.S. at 293 (holding specifically that Title VI, as both enacted and
amended, does not "display an intent to create a freestanding private right of action to enforce
regulations promulgated under [Title VI]").

Indeed, one of Title VI's principal purposes was to provide a Federal administrative com-
plaint alternative to private litigation. U.S. COMM'N ON CIVIL RIGHTS, FEDERAL TITLE VI
ENFORCEMENT TO ENSURE NONDISCRIMINATION IN FEDERALLY ASSISTED PROGRAMS 25 (June
1996) [hereinafter FEDERAL TITLE VI ENFORCEMENT] ( "A fourth reason for enacting Title VI
was that its supporters considered it an efficient alternative to litigation."); United States v. Jef-
ferson County Bd. of Educ., 372 F.2d 836, 849 (5th Cir. 1966) ("Titles IV [school desegregation]
and VI together constitute the congressional alternative to court-supervised desegregation."); id.
at 853 ("But Congress was dissatisfied with the slow progress inherent in the judicial adversary
process. Congress therefore fashioned a new method of enforcement to be administered not on
a case by case basis as in the courts but generally, by federal agencies operating on a national
scale and having a special competence in their respective fields."); NAACP v. Wilmington Med.
Ctr., 453 F. Supp. 330, 340 & n.38 (D. Del. 1978) ("Congress enacted these statutes [Title VI and
Section 504 of the Rehabilitation Act of 1973] in order to bestow a benefit upon the ultimate
beneficiaries of federal largesse through financial inducements, not to the beneficiaries, but to
public or private recipients of federal aid to encourage compliance with the national anti-dis-
crimination policy without resort to judicial process. A comprehensive system of administrative
enforcement was provided to effectuate the congressional scheme and to afford remedial redress
for violations of the private interests secured by the statute.").

10 Adele P. Kimmel et al., The Sandoval Decision and Its Implications for Future Civil
Rights Enforcement, 76-JAN FLA. B.J. 24 (2002); MALDEF (Mexican American Legal Defense
and Education Fund) and ARC (Applied Research Center), Supreme Court Blunts Civil Rights
Sword with Sandoval Decision, COLORLINES, Aug. 6, 2001, available at http://www.arc.org/
C_Lines/CLArchive/storyweb01 03.html.; Linda Greenhouse, Supreme Court Limits Scope of a
Main Civil Rights Law, N.Y. TIMES, Apr. 25, 2001, at A14; Press Release, Lawyer's Committee
for Civil Rights Under Law, Lawyers' Committee Calls Supreme Court Decision in Alexander v.
Sandoval Contrary to Legal Precedent and Congressional Intent (Apr. 24, 2001), available at
http://www.lawyerscomm.org/publications/press/press042401.html.
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doval, a private individual filed a class action lawsuit under Title VI to
enjoin the Alabama Department of Public Safety from administering
the state driver's license examination only in English pursuant to a
1990 state constitutional amendment that made English the official
language of Alabama." Title VI prohibits race, color and national ori-
gin discrimination in federally assisted programs and the Alabama
Department of Public Safety received federal financial assistance from
the U.S. Department of Justice (DOJ) and the U.S. Department of
Transportation (DOT).' 2

The complainant argued that the state's English-only policy vio-
lated DOJ's Title VI regulations because the regulations prohibited
federally-assisted programs from using "criteria or methods of admin-
istration" that had discriminatory effects and the state's policy had a
discriminatory effect on, or against, non-English speakers based on
their national origin.' 3 The U.S. District Court for the Middle District
of Alabama agreed, enjoined the policy and ordered the Alabama
Department of Public Safety to accommodate non-English speakers.14

The U.S. Court of Appeals for the Eleventh Circuit affirmed.15 How-
ever, the U.S. Supreme Court reversed, recognizing that even though
there was a private right of action for intentional discrimination under
Title VI and, by extension, under Title VI regulations, there was no
private right of action for Title VI discriminatory effects regulations
because Title VI did not prohibit discriminatory effects.' 6

For purposes of its decision, the Court stated, "three aspects of
Title VI must be taken as given."' 7 First, that "private individuals may
sue to enforce . . . Title VI and obtain both injunctive relief and dam-
ages."'" Second, that Title VI prohibits only intentional discrimina-
tion. 9 And, third, that Title VI regulations "may validly proscribe
activities that have a disparate impact on racial groups, even though

11 Sandoval, 532 U.S. at 278-79.
12. Id.
13 Id.
14 Id.
15 Id. at 279.
16 Id. at 285-86 (holding that "it is clear now, that the disparate-impact regulations do not

simply apply [Title VI] - since they indeed forbid conduct that [Title VI] permits - and therefore
clear that the private right of action to enforce [Title VI] does not include a private right to
enforce these regulations.").

17 Sandoval, 532 U.S. at 279.
18 Id. at 280.
19 Id. at 280-81.
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such activities are permissible under [Title VI]. '' 20 With respect to the
third assumption, however, the Court noted that it had never actually
held that Title VI disparate impact regulations were valid and that the
premise was "in considerable tension" with the Court's opinions in
Regents of University of California v. Bakke 2' and Guardians Associa-
tion v. Civil Service Commission of New York,22 which determined
that Title VI prohibited only intentional discrimination.23 The Sando-
val complainant had not challenged the regulations, however, so the
Court's opinion only addressed whether there was a private cause of
action to enforce the regulation, not whether the regulation was
authorized by Title VI, or "whether the courts below were correct to
hold that the English-only policy had the effect of discriminating on
the basis of national origin. '"24

B. South Camden and the District Court's Decisions

Though anticipated, the Sandoval decision shocked civil rights
activists.2 1 The shock was especially acute among environmental jus-
tice activists.26 Only days before, the U.S. District Court for New
Jersey had enjoined an environmental permit issued to the St. Law-
rence Cement Company (SLC) for a new plant in Camden, New
Jersey, by the New Jersey Department of Environmental Protection
(NJDEP) in the unrelated case of South Camden Citizens in Action v.

20 Id. at 281.

21 438 U.S. 265 (1978).
22 463 U.S. 582 (1983).
23 Sandoval, 532 U.S. at 281-82.
24 Id. at 279.
25 See Richard J. Lazarus, Highways and Bi-Ways for Environmental Justice, 31 CUMB. L.

REV. 569, 583-86 (2001); Eric Yamamota et al., Dismantling Civil Rights: Multiracial Resistance
and Reconstruction, 31 CUMB. L. REV. 523, 526-28 (2001).

26 See, e.g., April Reese, Enviro Justice: Activists Regroup in Wake of Title VI Ruling,
GREENWIRE, July 12, 2001, at 19; John McQuaid, Experts are Divided on Future of Environmen-
tal Justice Cases; Court Ruling Limited Discrimination Suits, TIMES-PICAYUNE, July 12, 2001, at 4;
CTR. ON SUSTAINABLE GROWTH, GEORGE WASHINGTON UNIV. LAW SCH., FORUM: CAN COM-
MUNITY HEALTH AND ENVIRONMENTAL JUSTICE SURVIVE Sandoval?, July 11, 2001, available at
http://www.law.gwu.edu/csrg/sandoval/Sandovalhome.htm; Carolyn Magnuson, "Disparate-
Impact" Suits May Survive After High Court Ruling on Civil Rights Act, TRIAL MAG., July 1,
2001, at 17; Alan Greenblatt, When States Can't Be Sued: A Recent U.S. Supreme Court Ruling
Could Spell the End of an Era for Environmental Justice Lawsuits, GOVERNING MAG., June 2001;
John F. Gullace, Conflicting Opinions Add to Haze in Environmental Claims, LEGAL INTELLI-
GENCER, May 17, 2001, at 5.
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New Jersey Department of Environmental Protection.7 The court's
decision in South Camden was based on a private right of action under
the U.S. Environmental Protection Agency's (EPA) Title VI discrimi-
natory effects regulations.28 The district court's decision had been
immediately hailed as a landmark - the first successful lawsuit of its
kind.29

In South Camden, the district court concluded that NJDEP's
"failure to consider any evidence beyond SLC's compliance with tech-
nical emissions standards, and specifically its failure to consider the
totality of the circumstances surrounding the operation of SLC's pro-
posed facility," violated EPA's Title VI regulations and that the plain-
tiffs had "established a prima facie case of disparate impact
discrimination based on race and national origin" in violation of the
EPA's Title VI regulations."' Accordingly, the district court granted
the complainants a preliminary injunction against operation of the
facility, vacated the environmental permits issued by NJDEP, and
remanded the permits to NJDEP "to make appropriate findings con-
sistent with this Opinion."31

In its decision, the district court adopted the EPA's draft revised
Title VI guidance for environmental permitting, which the EPA had
published for public comment in the Federal Register in June 2000 but
had not finalized. 2 Initially issued in February 1998 as interim "inter-

27 145 F. Supp. 2d 446 (D.N.J. 2001), modified and supplemented by 145 F. Supp. 2d 505,
rev'd, 274 F.3d 771 (3d Cir.), cert. denied, 122 S. Ct. 2621 (2002).

28 See id. at 452, 473-74.
29 See, e.g., Environmental Justice Issues Force Cement Plant to Close, ENV'T NEWS SER-

VICE, Apr. 24, 2001; Federal Judge Halts Opening of Slag Plant, N.Y. TIMES, Apr. 21, 2001, at B4.
Cf Charles Toutant, 'Environmental Justice' Victory Dampened by U.S. Supreme Court: U.S.
Judge Allows Minorities to Rely on Title VI in Opposing Cement Plant, But Justices Reject Use of
Such a Strategy in Unrelated Case, 164 N.J. L.J. 371 (Apr. 30, 2001) (published post-Sandoval);
David D. Troutt, Behind the Court's Civil Rights Ruling, N.Y. TIMES, Apr. 29, 2001, at 4 (pub-
lished post-Sandoval).

30 South Camden, 145 F. Supp. 2d at 451-52.
31 Id. at 452.
32 Draft Title VI Guidance for EPA Assistance Recipients Administering Environmental

Permitting Programs (Draft Recipient Guidance) and Draft Revised Guidance for Investigating
Title VI Administrative Complaints Challenging Permits (Draft Revised Investigation Gui-
dance), 65 Fed. Reg. 39,650 (proposed June 27, 2000) [hereinafter Draft Title VI Guidance Doc-
uments]. The District Court recognized that the draft revised guidance was not final, but
accepted it as a valid interpretation of law. South Camden, 145 F. Supp. 2d at 476 ("The Court
recognizes ... that neither of the Draft Guidances are final and, therefore, neither is binding on
this Court. Instead, the Court considers these Draft Guidances only to the extent necessary to
understand the EPA's developing interpretation of a recipient's duties under Title VI.").

[Vol. 13:1
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nal guidance" to provide the EPA's Office of Civil Rights (OCR) with
a "framework" for processing Title VI complaints in order to imple-
ment President Clinton's 1994 executive order on environmental jus-
tice,3 3 the interim guidance34 recognized a private right of action as
well as a discriminatory effects cause of action based on the EPA's
Title VI regulations.35 Though not published in the Federal Register,
the interim guidance was mailed to various "stakeholders" and posted
on the EPA's website and the EPA announced it would take public
comment for 90 days before finalizing the guidance.36  Public com-
ment was universally critical, especially with respect to the way in
which the interim guidance had been drafted without public participa-
tion.37 The EPA, therefore, engaged in a public consultation process
and set about redrafting the interim guidance.38 The resulting draft
revising Title VI permitting guidance (hereinafter Title VI Guidance),
once finalized after publication in the Federal Register, was intended

33 Exec. Order No. 12,898, 3 C.F.R. 859 (1995), reprinted in 42 U.S.C. § 4321 (2000); Presi-
dent's Memorandum for the Heads of All Department and Agencies, 30 WEEKLY COMP. PRES.
Doc. 279, 280 (Feb. 11, 1994).

34 OFFICE OF CIVIL RIGHTS, U.S. EPA, INTERIM GUIDANCE FOR INVESTIGATING TITLE VI
ADMINISTRATIVE COMPLAINTS CHALLENGING PERMITS (Feb. 4, 1998), available at http://
www.epa.gov/civilrights/docs/interim.pdf [hereinafter INTERIM GUIDANCE].

35 Nondiscrimination in Programs Receiving Federal Assistance from the Environmental
Protection Agency, 40 C.F.R. § 7.10 (2002).

36 See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,651, 39,688; Peggy Rober-
son, EPA in Late Summer Will Issue Draft Revisions of Interim Guidelines for Discrimination
Complaints, THE BROWNFIELDS REPORT, July 1, 1999.

37 See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,688; SUMMARY OF COM-
MENTS TO THE INTERIM GUIDANCE FOR INVESTIGATING TITLE VI ADMINISTRATIVE COM-
PLAINTS CHALLENGING PERMITS, PREPARED FOR THE U.S. EPA OFFICE OF CIVIL RIGHTS 3
(Oct. 1998) (on file with author); Paul D. Flynn, Note, Finding Environmental Justice Amidst
Brownfield Redevelopment, 19 VA. ENvTL. L.J. 463, 465 (2000); Gregory L. Maxim, The EPA's
Title VI Bout - Remedying One Injustice With Another, 30 McGEORGE L. REV. 1091, 1092 n.2
(1999); John G. Cushman, Jr., Pollution Policy is Unfair Burden, States Tell EPA, N.Y. TIMES,
May 10, 1998, at 1.

38 See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,651, 39,688; Karen Drew
Higginbotham, Acting Director, Office of Civil Rights, U.S. EPA, Testimony Before U.S.
Comm'n on Civil Rights, at 3 (Feb. 8, 2002) (on file with author). The process included meetings
with "stakeholders" and convening a temporary Federal advisory committee on implementation
of EPA's Title VI policy in May 1998. See Draft Title VI Guidance Documents, 65 Fed. Reg. at
39,651, 39,688; OFFICE OF Coop. ENVTL. MGMT., U.S. EPA, REPORT OF THE TITLE VI IMPLE-
MENTATION ADVISORY COMMITEE: NEXT STEPS FOR EPA, STATE, AND LOCAL ENVIRONMEN-

TAL JUSTICE PROGRAMS (Mar. 1, 1999), available at http://epa.gov/ocem/nacept/titleVI/
titlerpt.html (As its name suggests, the advisory committee was charged by EPA only with rec-
ommending ways in which to implement EPA's Title VI policy, not with reviewing the policy
itself.); Bradford C. Mank, Environmental Justice and Title VI: Making Recipient Agencies Justify
Their Siting Decisions, 73 TUL. L. REV. 787, 810-11 (Feb. 1999).
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to replace the interim Title VI guidance.39 Comments on the Title VI
Guidance were as critical as those on the interim Title VI guidance
had been, and the EPA had not finalized the guidance as planned.a

Nevertheless, the district court reached four conclusions about
key components of the EPA's Title VI policy. First, the district court
recognized that the EPA had concluded that Title VI imposed an
"affirmative obligation on funding recipients" to include Title VI cri-
teria in permitting decisions and that EPA Title VI regulations
"impose[d] a burden on recipients of EPA funding.. .to consider the
potential adverse, disparate impacts of their permitting decisions
which are independent of environmental regulations."'" Second, the
EPA's methodology for assessing adverse impact under Title VI
"mandates consideration of the totality of circumstances and cumula-
tive environmental burdens," not just the effects regulated by the per-
mit in terms of "current health conditions and existing environmental
burdens" in the affected community.42 Third, the EPA "recognizes
the existence of a causal connection between permitting practices and

39 See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,654-55, 39,688.
40 See Public Comments, Title VI Draft Guidance Documents, available at http://

www.epa.gov/civilrights/docs. The EPA has indicated that it is nonetheless using the draft
revised Title VI guidance selectively to investigate Title VI complaints. See Gail C. Ginsberg,
Testimony Before U.S. Comm'n on Civil Rights Environmental Justice Hearing, at 4 (Feb. 8,
2002) (on file with author) ("In addressing the backlog of Title VI complaints at EPA, the [EPA
Title VI] Task Force looks to the statute [i.e. Title VI], EPA's [Title VI] regulations, existing case
law, analytical methodologies used in EPA program offices, and the Revised Draft Guidance for
Investigating Title VI Administrative Complaints Challenging Permits published in June 2000.
These documents and resources serve as the general framework for conducting Title VI investi-
gations. The Draft Investigation Guidance, while still under development in response to public
comments, represents EPA's best available statement of its policy perspective on its internal
Title VI complaint review process for permit-related complaints. The Task Force refers to the
Draft Investigation Guidance, where appropriate, for analytical methodologies, but also applies
other methodologies commonly used by EPA programs to assess human health impacts."); Linda
J. Fisher, Deputy Administrator of the U.S. EPA, Testimony Before U.S. Comm'n on Civil
Rights (Feb. 8, 2002) (on file with author).

41 South Camden, 145 F. Supp. 2d at 476, 480; id. at 481 (holding the NJDEP in violation of
Title VI for failure "to consider the potential adverse, disparate impact of the SLC facility's
operation on individuals based on their race, color or national origin, as part of the NJDEP's
decision to permit SLC's proposed facility"). The court had noted earlier in the opinion that
"[t]he fact that the EPA has drafted a Guidance to assist states in complying with Title VI, and
the substantive content of the Guidance, reinforce the Court's conclusion . . . that NJDEP is
required by law to consider the Title VI implications of its permitting decisions." Id. at 478.

42 Id. at 490-91 (concluding that "Plaintiffs are likely to succeed on the merits of their Title
VI claim to the extent that their success depends on their ability to make a prima facie showing
of adverse impact").
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distribution of facilities as a matter of law."' 4 3 According to the district
court:

[T]he EPA has acknowledged that because recipients are responsible
for permitting, they are also responsible for considering the distribu-
tion of the facilities which they permit with respect to the classes pro-
tected by [Title VI]. The regulations therefore support the conclusion
that a recipient's permitting decisions are causally linked to the distri-
bution of facilities as a matter of law.44

43 Id. at 495. Reaching the industrial permittee through state environmental permitting
was initially the focus of EPA's Title VI policy at least since 1995 when EPA's Office of General
Counsel (OGC) initiated the process that eventually produced EPA's Title VI environmental
justice guidance in 1998. See OFFICE OF GEN. COUNSEL, U.S. EPA, GENERAL TrrLE VI NON-
DISCRIMINATION AND PROGRAM-SPECIFIC GUIDANCE PROCESS 1 (Aug. 10, 1995) (on file with
author) ("Initiating project depends on DOJ interpreting Title VI consistently with EPA's inter-
pretation to the effect that Title VI reaches the discriminatory actions of environmental permit
applicants through the permitting actions of the state environmental departments.").

State environmental permitting, in and of itself, does not make industrial siting state action,
see infra note 195, however, and industry is generally not subject to Title VI, because, in general,
industry does not receive federal financial assistance. Industry, however, generally cannot oper-
ate without state environmental permits, and state environmental permitting departments do
receive federal financial assistance and are, therefore, subject to Title VI. The EPA, therefore,
decided to hold the states liable for industrial siting by construing environmental permitting as
causation per se with respect to the location and distribution of polluting facilities with state
environmental permits. See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,659; see also
Michael D. Mattheisen, The U.S. Environmental Protection Agency's New Environmental Civil
Rights Policy, 18 VA. ENVTL. L.J. 183, 202 (1999).

The district court in South Camden equated permitting with choosing a site. See 145 F.
Supp. 2d at 476. It determined that "the EPA eliminated any possible doubt that its Title VI
implementing regulations apply to permitting decisions by recipients, such as the NJDEP, by
specifically extending Title VI prohibitions to permitting decisions." Id. (citing EPA's Title VI
regulations, 40 C.F.R. § 7.35(c) (2002), which provide, in part: "A recipient shall not choose a
site or location of a facility that has the purpose or effect of excluding individuals from, denying
them the benefits of, or subjecting them to discrimination under any program to which this Part
applies .. ").

The idea that Title VI can reach environmental permittees through state environmental
permitting is still reflected in the mission statement for the OCR's federally-assisted programs
branch on OCR's website: "The mission of the Office of Civil Rights (OCR) External Com-
plaints and Compliance Program is to ensure that recipients of EPA financial assistance and
others comply with the relevant non-discrimination requirements under federal law." OCR, U.S.
EPA, EXTERNAL COMPLAINTS AND COMPLIANCE PROGRAM, at http://www.epa.gov/civilrights/
extcomhtm (last updated Nov. 21, 2002) (emphasis added).

44 South Camden, 145 F. Supp. 2d at 495. The South Camden court specifically found that
the Plaintiffs had proved a prima facia causal connection between NJDEP's permitting practices
and "adverse disparate impacts" on local communities and thus qualified as discrimination under
Title VI: "Plaintiffs in this case have submitted statistical evidence, utilizing measures recom-
mended by the EPA, which causally links the NJDEP's permitting practice to the disparate dis-
tribution of facilities in New Jersey." Id.
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Fourth, once the EPA finds that a proposed facility will have an
adverse, disparate impact by race, a recipient must "justify" the deci-
sion to issue the permit notwithstanding the adverse disparate impact,
based on a substantial, legitimate justification.45 Such legal justifica-
tions might include, for example, "a demonstration that the permitting
action [i.e., allowing the facility] will provide a public health or envi-
ronmental benefit to the affected population" or "direct economic
benefits to the community."46 The district court conceded that there
was an "absence of guiding legal precedent on the question of what
constitutes a 'substantial legitimate justification' or a 'legitimate non-
discriminatory reason' in the context of this case" (involving environ-
mental permitting) and that it would "look to EPA regulations and
practice" instead.47

The Supreme Court's decision in Sandoval effectively mooted the
district court's decision. A few days later, however, the district court
issued a supplemental opinion in which it bypassed the Supreme
Court's decision by finding, alternatively, that 42 U.S.C. § 1983 could
be used as a private right of action for discriminatory effects regula-
tions. 48 The district court's supplemental opinion otherwise incorpo-
rated the findings of fact and conclusions of law in its original opinion
unchanged.49

45 Id. at 495-96.
46 Id. at 496-97 (citing Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,683). The

district court also noted that the record was inadequate to determine:
[W]hether the NJDEP can provide a "substantial, legitimate justification," in the context
of Title VI analysis, for its permitting decision. SLC did not cite any applicable legal,
statutory, or regulatory source to support its conclusion that the NJDEP provided suffi-
cient justification for its decision to permit the SLC facility. Neither the NJDEP nor SLC
has addressed the NJDEP's potential justifications with reference to the guidelines sug-
gested by the EPA, which, as I have stated, are the only source this Court can find that
specifically addresses a Title VI rebuttal analysis in permitting decisions. Accordingly,
because Defendants have failed to carry their rebuttal burden, Plaintiffs have established
a likelihood of success on the merits.

Id. at 497.
47 Id. at 496.
48 South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 145 F. Supp. 2d. 505

(D.N.J. 2001), rev'd, 274 F.3d 771 (3d Cir.), cert. denied, 122 S. Ct. 2621 (2002). For commentary,
see Jeffery M. Gaba, South Camden and Environmental Justice: Substance, Procedure, and Polit-
ics, 31 Envtl. L. Rep. 11,073, 11,075 (Sept. 2001).

49 South Camden, 145 F. Supp. 2d at 513 ("This Supplemental Opinion sets forth the
Court's conclusions of law regarding the impact of the Supreme Court's decision in Sandoval on
this Court's opinion in [South Camden]. I incorporate by reference the findings of fact and
conclusions of law set forth in [South Camden], with the exception of those conclusions of law
relating to the existence of a private right of action under § 602 of Title VI, which have been
overruled by Sandoval.").
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Section 1983 provides a private right of action for deprivations of
federal legal rights by "state action" or "under color of state law."5°

Federal circuit courts are divided on whether there is a § 1983 private
right of action for Title VI,5  and the district court's second opinion
was appealed to the U.S. Court of Appeals for the Third Circuit.

50 Section 1983 provides, in relevant part:
Every person who, under color of any statute, ordinance, regulation, custom or usage, of
any State or Territory or the District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the depriva-
tion of any rights, privileges or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper proceeding
for redress....

42 U.S.C. § 1983 (2000).
Permitting, however, does not, in and of itself, make the actions of a permittee state action.

See Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972) (finding that state liquor license and
regulations did not involve the state in the discriminatory guest policies of a private club enough
to make the practices 'state action' under the Federal Constitution's Equal Protection Clause);
id. at 173 ("The Court has never held, of course, that discrimination by an otherwise private
entity would be violative of the Equal Protection Clause if the private entity receives any sort of
benefit or service at all from the State, or if it is subject to state regulation in any degree
whatever.... Our holdings indicate that where the impetus for the discrimination is private, the
State must have 'significantly involved itself with invidious discriminations' in order for the dis-
criminatory action to fall within the ambit of the constitutional prohibition."); see also Player v.
Ala. Dept. of Pensions and Sec., 400 F. Supp. 249, 261 (M.D. Ala. 1975) ("Under the principles
of [Moose Lodge], the issuance of the license and the enforcement of the licensing regulations do
not, taken alone, make the actions of the [discriminatory children's] homes state action.");
Montanez v. Colegio De Tecnicos De Refrigeracion Y Aire Acondicionado De Puerto Rico, 343
F. Supp. 890, 896 (D.P.R. 1972) ("[Mlerely acting under state license or charter is not a state
action within the context of the civil rights laws."); Miner v. Commerce Oil Ref. Corp., 198 F.
Supp. 887, 891 (D.R.I. 1961) ("It is obvious that the defendant is not an agent or instrumentality
of the State of Rhode Island. The fact that it held a license to construct and operate an oil
refinery, issued by said Town of Jamestown pursuant to State law, did not make it an agency of
the State and does not render its action, purportedly taken to protect its rights under said
license, State action within the provisions of the Fourteenth Amendment and 42 U.S.C.A.
1983.").

51 See, e.g., Bayon v. State Univ. of N.Y. at Buffalo, No. 98-CV-0578E(SR), 2001 WL
135817, at *3 (W.D.N.Y. Feb. 15, 2001) (Second Circuit) ("Where Congress has established
enforcement mechanisms containing remedial devices that are sufficiently comprehensive, as it
has done with Title VI and the ADA, those enforcement mechanisms may not be bypassed by
bringing suit under section 1983." (citing Middlesex City Sewerage Auth. v. Sea Clammers, 453
U.S. 1, 20 (1981))); Alexander v. Chicago Park Dist., 773 F.2d 850, 856 (7th Cir. 1985) (Seventh
Circuit) ("Since Title VI provides its own remedial scheme, we hold that private actions based
on Title VI may not be brought under § 1983."); Jackson v. Katy Indep. Sch. Dist., 951 F. Supp.
1293, 1301 (S.D. Tex. 1996) (Fifth Circuit) (adopting the Seventh Circuit's holding in Alexander
v. Chicago Park District and noting: "[Blecause Title VI provides its own remedial scheme, pri-
vate actions based on Title VI may not be brought under Section 1983.").
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C. South Camden and the Third Circuit

Following the U.S. Supreme Court's lead in Sandoval, the Third
Circuit reversed the district court, ruling that § 1983 did not provide a
private disparate impact cause of action under the EPA's Title VI reg-
ulations, because a regulation could not create a right that its enabling
statute had not created and Title VI only prohibited intentional dis-
crimination, not unintentional discriminatory effects.52

According to the Third Circuit, the "same essential question" was
at issue in both Sandoval and in South Camden;53 so when the Court
ruled in Sandoval that there was no private right of action under Title
VI disparate impact regulations because there was no disparate
impact cause of action, it also answered the question whether there is
an enforceable right, or cause of action, under § 1983.

It is important to note that relying upon the Sandoval Court's assess-
ment of Congress' intent in enacting section 602,54 set forth in the con-
text of determining whether there is a private right of action for the
purposes of determining whether an enforceable right exists, does not,
as the district court found, conflate the distinction between rights and
remedies. It is true, as the district court repeatedly stated, that "[t]he

52 South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 274 F.3d 771, 778-79, 790-
91 (3d Cir. 2001), cert. denied, 122 S. Ct. 2621 (2002). The Third Circuit specifically framed the
issues in South Camden in terms of Sandoval and noted:

Our opinion focuses on whether, following the Supreme Court's recent decision in Alex-
ander v. Sandoval ... plaintiffs can maintain this action under section 1983 for disparate
impact discrimination in violation of Title VI and its implementing regulations. For the
reasons we set forth, we hold that an administrative regulation cannot create an interest
enforceable under section 1983 unless the interest already is implicit in the statute author-
izing the regulation, and that inasmuch as Title VI proscribes only intentional discrimina-
tion, the plaintiffs do not have a right enforceable through a 1983 action under the EPA's
disparate impact discrimination regulations.

Id. at 774.
53 Id. at 778 n.4 ("In Sandoval, the [U.S. Supreme] Court focused exclusively on whether

Congress had created a federal right in favor of the plaintiff, the same essential question at issue
here.").

54 Section 602 of the Civil Rights Act of 1964, is the section of Title VI that authorizes and
requires Federal agencies to issue Title VI regulations. Section 602 states, in part:

Each federal department and agency which is empowered to extend federal financial
assistance to any program or activity, by way of grant, loan, or contract other than a
contract of insurance or guaranty, is authorized and directed to effectuate the provisions
of section 2000d of this title with respect to such program or activity by issuing rules,
regulations, or orders of general applicability which shall be consistent with the achieve-
ment of the objectives of the statute authorizing the financial assistance in connection
with which the action is taken.

42 U.S.C. § 2000d-1 (2000).
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holding in' Sandoval is explicitly limited to the determination that
§ 602 itself does not create a right of private action," or in other
words, a remedy. It is also true, as the Sandoval Court stated and the
district court emphasized, that this court is "bound by holdings, not
language." That being said, we are not precluded from utilizing the
Court's discussion of Congress' intent in enacting Title VI, although
raised in the context of whether Congress intended a remedy through
section 602 directly, to help it discern whether Congress intended to
create a right that is enforceable through section 1983. Doing so
respects the difference between the Cort implied-right-of-action anal-
ysis 55 and the Blessing "rights" analysis 56 because it relies upon the
factor common to both [i.e., the creation of a federal right].57

According to the Third Circuit, the Supreme Court in Sandoval
emphatically reiterated that "[l]anguage in a regulation may invoke a
private right of action that Congress through statutory text created,
but it may not create a right that Congress has not., 58 Moreover, the

55 In Cort v. Ash, 422 U.S. 66 (1975), the Supreme Court established a four part test for
determining whether there is an implied right of action to enforce a statute when the statute
does not explicitly provide a private right of action. The test requires a plaintiff to show that (1)
the statute creates a Federal right in favor of the plaintiff, (2) Congress intended to create a
remedy, (3) the remedy is consistent with the legislative scheme, and (4) the cause of action is
not traditionally relegated to state law. South Camden, 274 F.3d at 778 n.4 (citing Cort, 422 U.S.
at 78).

In South Camden, the Third Circuit noted: "Although not expressly, the Sandoval Court
began, and ended, its analysis with the first factor [in Cort], namely whether Congress intended
to create a right in favor of the plaintiffs." 274 F.3d at 789 n.l (citing Sandoval, 532 U.S. at 286-
89).

56 In Blessing v. Freestone, 520 U.S. 329 (1997), the Supreme Court established a three part
test to determine whether a federal statute creates an individual right enforceable through a
§ 1983 action. The test requires that the plaintiffs show that (1) Congress intended that the
statutory provision in question benefit the plaintiff, (2) the asserted statutory right is definite
enough to be judicially enforceable, and (3) the statutory provision unambiguously imposes a
binding obligation on the States. South Camden, 274 F.3d at 779 (citing Blessing, 520 U.S. at
340-41).

According to the Third Circuit, the Supreme Court had, in Wright v. City of Roanoke Rede-
velopment & Housing Authority, 479 U.S. 418, 423 (1987), established two exceptions to the
Blessing test: (1) "where Congress has foreclosed such enforcement of the statute in the enact-
ment itself and (2) where the statute did not create enforceable rights, privileges, or immunities
within the meaning of § 1983." South Camden, 274 F.3d at 779 (citing Wright, 479 U.S. at 423).

57 South Camden, 274 F.3d at 789 n.12 (citations omitted) (footnotes added) (second altera-
tion added); see also id. at 778 n.4 ("The § 1983 analysis intersects with the Cort v. Ash analysis
insofar as the plaintiff under both analyses must establish the creation of a federal right.").

58 Id. at 788 (quoting Sandoval, 532 U.S. at 291) (alteration in original) (quotations
omitted).
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Court made clear that section 601 of Title VI only proscribed inten-
tional discrimination and that section 602 of Title VI only authorized
regulations "'effectuat[ing]' rights already created by § 601" because
section 602 did not contain any "rights-creating' language" and there
was no evidence that Congress intended to create new rights under
section 602."9 In contrast, the Third Circuit observed, the plaintiffs in
South Camden sought "to enforce a prohibition on disparate impact
discrimination that does not appear explicitly in Title VI, but rather is
set forth in EPA regulations. 61

The Third Circuit rejected the district court's conclusions that the
Supreme Court, in Wright v. City of Roanoke Redevelopment & Hous-
ing Authority61 and the Third Circuit itself, in several decisions culmi-
nating in Powell v. Ridge,62 had previously found that a regulation may
create a federal right enforceable through § 1983.63 The Third Circuit
initially noted that the Supreme Court itself had never held that a
federal right, enforceable through § 1983, could be created by regula-
tion.64 Although the district court had "relied on Wright in holding
that federal regulations may create rights enforceable through section
1983, ''65 the Third Circuit found that the district court's interpretation
of Wright was in error because Wright dealt with a different issue.66

The Third Circuit also distinguished its own precedent in Pow-
ell. 67  According to the Third Circuit, Powell only considered and

59 Id. at 788-89 (quoting Sandoval, 532 U.S. at 288) (alteration in original) (quotations
omitted).

60 Id. at 780.
61 479 U.S. 418 (1987).
62 189 F.3d 387 (3d Cir. 1999).
63 South Camden, 274 F.3d at 782-83.
64 Id. at 781 ("In considering whether a regulation in itself can establish a right enforceable

under § 1983, we initially point out that a majority of the Supreme Court never has stated
expressly that a valid regulation can create such a right.").

65 Id. at 781-82.
66 Id. at 782-83 (distinguishing the Wright case). The Third Circuit went on to note:

[Tlhe regulation at issue in Wright merely defined the specific right that Congress already
had conferred through the statute .... Therefore, the Wright Court located the alleged
right in the statutory provision and then relied upon the implementing regulations to
define and interpret that right. Critically, as pertains to this case, Wright does not hold
that a regulation alone - Le., where the alleged right does not appear explicitly in the
statute, but only appears in the regulation - may create an enforceable federal right. It is
thus manifest that, inasmuch as the disparate impact regulations go far beyond the inten-
tional discrimination interdiction in section 601, the district court's reliance on Wright was
misplaced.

Id. at 783.
67 See id. at 784-85.
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rejected the idea that Title VI "possessed a comprehensive enforce-
ment scheme that precluded the assertion of the section 1983 claim"
and had not "analyze[d] the foundation issue that is central here, i.e.,
whether a regulation in itself can create a right enforceable under sec-
tion 1983. "68

Noting a federal circuit split on "whether a regulation alone may
create a right enforceable under section 1983," the Third Circuit
rejected a Sixth Circuit precedent in Loschiavo v. City of Dearborn,69

which held that a regulation alone could create an enforceable § 1983
right.7" Instead, the Third Circuit looked to two alternative prece-
dents, one in the Fourth Circuit in Smith v. Kirk,7 and one in the
Eleventh Circuit in Harris v. James, 2 both of which held that a regula-
tion alone may not create a right enforceable under § 1983. 73 The
Third Circuit then concluded, based on the Supreme Court precedents
of Wright and Sandoval and these decisions from the Fourth and Elev-
enth Circuits, that EPA's disparate impact regulations did not create
an enforceable § 1983 federal right:

Therefore, we follow Wright, in accordance with its actual holding, the
teaching of Sandoval, and the holdings in Harris and Smith, which we
believe the courts of appeals decided correctly, and hold that the
EPA's disparate impact regulations cannot create a federal right
enforceable through section 1983. To the extent, if any, that Powell
might be thought on a superficial reading to suggest otherwise, in the
light of Sandoval we cannot regard it as stating controlling law. Since

68 Id. at 784. Powell involved a Title VI challenge to public education funding practices of
the Commonwealth of Pennsylvania on the ground that they had a racially discriminatory effect.
Powell v. Ridge, 189 F.3d 387, 388 (3d Cir. 1999). The Third Circuit, in Powell, held that Title VI
"gives rise to an implied private right of action, at least for purposes of securing injunctive
relief," and that "a § 1983 suit is not incompatible" with Title VI and Title VI regulations. Id. at
399, 403.

69 33 F.3d 548 (6th Cir. 1994). The Third Circuit panel in South Camden rejected the Sixth
Circuit precedent in Loschiavo because the Sixth Circuit had simply concluded "that because
administrative regulations have the force of law, they may create enforceable rights under sec-
tion 1983," but it "did not examine whether Congress intended to create the particular right at
issue." South Camden, 274 F.3d at 787-88.

70 South Camden, 274 F.3d at 785, 787-88.
71 821 F.2d 980 (4th Cir. 1987).
72 127 F.3d 993 (11th Cir. 1997).
73 South Camden, 274 F.3d at 785-87. See also Smith, 821 F.2d at 984 ("An administrative

regulation ... cannot create an enforceable § 1983 interest not already implicit in the enforcing
statute."); Harris, 127 F.3d at 1009 (holding that even valid regulations may be too tenuously
linked to Congressional intent to unambiguously confer a § 1983 right).
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the time of the Supreme Court's decision in Sandoval, it hardly can be
argued reasonably that the right alleged to exist in the EPA's regula-
tions, namely to be free of disparate impact discrimination in the
administration of programs or activities receiving EPA assistance, can
be located in either section 601 or section 602 of Title V1. 74

In reaching this conclusion, the Third Circuit assumed that Title VI
disparate impact regulations were "valid" even though Title VI itself
did not prohibit disparate impacts.75 The Third Circuit nonetheless
acknowledged that the Supreme Court's conclusion in Sandoval (that
Title VI did not contain a disparate impact cause of action) and its
own conclusion in South Camden (that, in the absence of such cause
of action, federal Title VI disparate impact regulations did not create
any § 1983 right) were inconsistent with that assumption and effec-
tively called the validity of the Title VI disparate impact regulations
into question.76 Finally, recognizing the broad scope and significance
of its decision, the Third Circuit noted that such fundamental ques-
tions of law required legislative findings and enactments, and were not
the province of the courts or government agencies.77

74 South Camden, 274 F.3d at 788.
75 Id. at 789-90. The Third Circuit enumerated its holding in terms of Supreme Court

precedent:
We sum up our conclusions as follows. The Supreme Court's primary concern in consid-
ering enforceability of federal claims under section 1983 has been to ensure that Congress
intended to create the federal right being advanced. Accordingly, we hold that a federal
regulation alone may not create a right enforceable through section 1983 not already
found in the enforcing statute. Similarly, we reject the argument that enforceable rights
may be found in any valid administrative implementation of a statute that in itself creates
some enforceable right. Applying these rules here, it is clear that, particularly in light of
Sandoval, Congress did not intend by adoption of Title VI to create a federal right to be
free from disparate impact discrimination and that while the EPA's regulations on the
point may be valid, they nevertheless do not create rights enforceable under section 1983.

Id. at 790-91 (citations omitted).
76 See id. at 780 n.6. The Third Circuit stated:

We assume without deciding that the regulations are valid, as neither NJDEP nor St.
Lawrence timely challenged them in the district court and our analysis does not turn on
their validity. That being said, like the [U.S. Supreme] Court stated in Sandoval, we
observe that there does seem to be considerable tension between the section 602 regula-
tions proscribing activities that have a disparate impact and section 601's limitation to
interdiction only of intentionally discriminatory activities.

Id.
77 See id. at 790. As the court noted:

[I]f there is to be a private enforceable right under Title Vi to be free from disparate
impact discrimination, Congress, and not an administrative agency or a court, must create
this right. In this regard, we point out what should be obvious: the scope of conduct
subject to being interdicted by limitations on actions having a disparate impact is far
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In April 2002, the South Camden plaintiffs appealed the Third
Circuit's decision to the U.S. Supreme Court.78 In June, however, the
Supreme Court declined to take the appeal, and thus let the Third
Circuit's decision stand.79 Consequently, the Sandoval and South
Camden decisions hold that there is no private right of action for a
disparate impact cause of action under federal regulations promulgated
by administrative agencies. The only course of action remaining to a
complaining party is to file a federal administrative complaint as pro-
vided for by the regulations themselves.80 However, the implications

broader than limitations on intentional discrimination. Thus, we reiterate that if Title VI
is to go so far as to have the application that plaintiffs wish, Congress should take it there.

Id.
Likewise, the court went on to acknowledge the implications of an alternative finding on

future commercial enterprises in relation to state licensing schemes:
We emphasize that the implications of this case are enormous and obviously, as the
appearance of the many amici curiae attests, have not been lost on interested parties. It is
plain that in view of the pervasiveness of state and local licensing provisions and the likely
applicability of Title VI to the agencies involved, the district court's opinion has the
potential, if followed elsewhere, to subject vast aspects of commercial activities to dispa-
rate impact analyses by the relevant agencies.

Id. There were 41 amici curiae, including the Chamber of Commerce of the United States, the
Commonwealth of Pennsylvania, the National Association of Manufacturers, the American
Chemistry Council, the American Civil Liberties Union, the Lawyers' Committee for Civil
Rights Under Law, the NAACP, the Sierra Club, the Natural Resources Defense Council, and
Environmental Defense. See id. at 773-74.

All federal agencies have adopted disparate impact regulations, although they have not
done so independently. Rather, the regulations were promulgated collectively pursuant to uni-
form regulations under the direction of the U.S. Department of Justice (DOJ) under Exec.
Order No. 12,250, Leadership and Coordination of Nondiscrimination Laws, 45 Fed. Reg. 72,995
(Nov. 2, 1980), 3 C.F.R 298 (1980). See Coordination of Enforcement of Non-discrimination in
Federally Assisted Programs, 28 C.F.R. § 42.401 et seq. (2002). Executive Order 12,250 autho-
rizes and requires the U.S. Attorney General to coordinate, implement and enforce such nondis-
crimination laws as Title VI, including by approving Federal agency rules, regulations and orders
of general applicability. See Civil Rights Division, 28 C.F.R. § 0.50 et seq. (2002).

78 See Will Van Sant, Cement Plant's Foes Go to the Top; A Camden Group Asked the U.S.
Supreme Court to Take Up its Appeal on Pollution and Civil Rights, PHILADELPHIA INQUIRER,

Apr. 16, 2002, at B3.
79 South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 122 S. Ct. 2621 (2002)

(mem.) (denying certiorari).
80 See Nondiscrimination In Programs Receiving Federal Assistance From the Environ-

mental Protection Agency, 40 C.F.R. § 7.120 (2002) (EPA's Title VI regulations). The impact of
the decision goes well beyond environmental programs, implicating a host of federal programs.
As one other legal publication has observed:

In effect, the South Camden decision eliminates the right of private plaintiffs to enforce
Title VI disparate impact regulations through an action in federal court. Moreover, the
elimination of that right affects not just the environmental justice movement, but prospec-
tive plaintiffs in a wide range of substantive areas, given the fact that, in response to Title
VI, § 602, dozens of federal agencies promulgated regulations prohibiting disparate
impact discrimination.
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of Sandoval and South Camden also extend well beyond the question
of a private right of action; ultimately, Sandoval and South Camden
also call into question the Constitutionality and judicial interpreta-
tions of the disparate impact cause of action."'

Understanding these implications and the questions they pose for
future Supreme Court jurisprudence requires analysis of not only the
remedial measures available under Title VI (as distinguished from
substantive rights)8 2 and the major Supreme Court decisions, upon
which both Sandoval and South Camden were predicated,83 but, ulti-
mately, the legal assumptions upon which environmental justice Title
VI legal strategy is premised.8'

III. TITLE VI AND A SUBSTANTIVE RIGHT To A CLEAN
ENVIRONMENT

A. Title VI

"Title VI was enacted as part of a sweeping package of remedial
measures known collectively as the Civil Rights Act of 1964. ",85 Title

Brian S. Montag & Catherine A. Trinkle, Environmental Justice at a Crossroads: Third Circuit
Eliminates the Right of Private Plaintiffs to Enforce Title VI Disparate Impact Regulations in
Federal Court, 167 N.J. L.J. 677 (Feb. 25, 2002).

81 One commentator has already suggested that the issue may ultimately be decided in the
context of determining the validity of disparate effects regulations promulgated pursuant to Title
VI will be EPA regulations:

If not in this case, in some other case, an agency, state official or industry is likely to
challenge the authority of a federal agency to promulgate regulations prohibiting dispa-
rate impact discrimination under Section 602 of the Civil Rights Act of 1964. Although it
is uncertain whether the Supreme Court will ultimately uphold regulations prohibiting
discrimination under Section 602, the majority opinion in Sandoval almost invites such a
challenge .... [T]he Supreme Court's choice of words in deciding to defer addressing this
issue, because it was not presently before the court, speaks volumes.... This grudging
assumption that regulations proscribing disparate impact discrimination under Section
602 are valid casts a pall over these types of implementing regulations and suggests that
the next battleground for environmental justice claims may be EPA's anti-discrimination
regulations themselves.

Gullace, supra note 26, at 5. See also Marcia Coyle, N.J. Group Loses Appeal, Turns Eyes to
High Court, NAT'L L.J., Jan. 28, 2002, at A8; William Funk, Supreme Court News, 26 ADMIN. &
REG. L. NEWS 12, 25 (2001) ("This will in all likelihood lead to a case in which the [U.S.
Supreme] Court will have to face the question whether the agency regulations themselves are
lawful under Title VI.").

82 See infra Part III.
83 See infra Part IV.
84 See infra Part V.
85 Bryan v. Koch, 627 F.2d 612, 621 (2nd Cir. 1980).
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VI is a generic, remedial civil rights statute.86 It did not create any
new substantive rights or change existing substantive civil rights law. 87

Instead, Title VI created remedial measures for established rights.
According to the U.S. Commission on Civil Rights: "[s]upporters of
Title VI stressed that the statute did not 'confer a sweeping new
authority, of undefined scope, to Federal departments and agencies,'
but instead it would mandate the exercise of existing authority to
eliminate discrimination by Federal fund recipients and would furnish
the procedure to support this purpose."88 In fact, in Cannon v. Uni-
versity of Chicago,89 the Supreme Court, quoting one of Title VI's
principle legislative patrons, noted: "The existing law of the land is
stated in section 601. Sections 602 and 603 [concerning implementing
regulations and judicial review] do not represent an extension of that
law .... They represent a procedural limitation on the power of an
affected agency to enforce existing powers." 90

Title VI's three major purposes are: 1) to make it clear that dis-
crimination was already prohibited in state programs and that a fed-
eral agency could enforce nondiscrimination in a state program to
which it provided financial assistance; 2) to extend-by virtue of the

86 See Sandoval v. Hagan, 197 F.3d 484, 498 n.12 (11th Cir. 1999) (Kearse, J., concurring in
part, dissenting in part) (commenting that the legislative record of the passage of Title VI "is
replete with descriptions of Title VI as a remedial statute"). The Act included the following:
Title I prohibited discriminatory denial of voting rights; Title II prohibited discrimination in
public accommodations; Title III prohibited discrimination in publicly owned or operated facili-
ties; Title IV provided for desegregation of the public schools; Title V extended the life of the
administrative rules of procedure of the U.S. Commission on Civil Rights; Title VI prohibited
discrimination in all federally assisted programs; Title VII prohibited discrimination by employ-
ers, government agencies, and labor organizations; Title VIII directed compilation of voting and
registration statistics; Title IX authorized the U.S. Attorney General to intervene on behalf of
plaintiffs in private civil rights lawsuits; Title X established a community relations service; and,
Title XI concerned enforcement procedures. See Civil Rights Act of 1964, 42 U.S.C. §§ 2000 et
seq.

87 See NAACP v. Wilmington Med. Ctr., 453 F. Supp. 330, 339 (D. Del. 1978) ("[T]he
general prohibitions declared in Title VI and Section 504 cannot be accurately described as con-
ferring a legal 'entitlement' in the same sense that the welfare recipient [is] 'entitled' to basic
sustenance under a system of categorical assistance. While Title VI and Section 504, like most
remedial statutes, confer benefits upon broad classes of people, not all remedial statutes are
designed to create 'entitlements."'). See also Albright v. Oliver, 510 U.S. 266, 270-71 (1994);
Great Am. Fed. Sav. & Loan Assoc. v. Novotny, 442 U.S. 366, 372, 376-77 (1979) (reviewing
substantive rights under § 1985).

88 FEDERAL TITLE VI ENFORCEMENT, supra note 9, at 24.
89 441 U.S. 677 (1979).
90 Id. at 712 n.49 (quoting 110 CoNG. REC. 5254 (1964) (statement of Sen. Humphrey))

(quotations omitted).
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Spending Clause 91-federal Equal Protection guarantees and non-dis-
crimination prohibitions that already applied to the states to all recipi-
ents of federal financial assistance, whether they were states or not;
and 3) to provide a federal administrative alternative to private litiga-
tion.92 The only "substantive" provision in Title VI is its generic pro-
hibition against intentional discrimination in federally-assisted
programs. 93

Title VI, however, does not define discrimination. Its content or
meaning, therefore, must be found elsewhere: specifically, in the con-
stitutional law which Title VI was passed to implement. According to
the Supreme Court in United States v. Fordice: "Our cases make
clear.. .that the reach of Title VI's protection extends no further than
the Fourteenth Amendment. We thus treat the issues in these cases as
they are implicated under the Constitution."94

In contrast to Title VI's remedial measures for existing rights, the
Constitution, and the Equal Protection Clause in particular, do not
necessarily create or guarantee substantive rights no matter how
socially desirable, important or necessary they may be. This principle
of constitutional interpretation was settled by the Court in a series of
decisions in the 1970s. In 1970, in Dandridge v. Williams,95 for exam-
ple, the Supreme Court refused to recognize a substantive constitu-
tional right to public welfare despite the fact that "administration of
public welfare assistance ... involves the most basic economic needs
of impoverished human beings." '96 Two years later, the Court in Lind-
sey v. Normet,97 refused to likewise recognize a substantive right to
housing as the Constitution did not "provide judicial remedies for

91 See Guardians Ass'n v. Civil Serv. Comm'n of New York, 463 U.S. 582, 598-99 (1983).
92 See FEDERAL TITLE VI ENFORCEMENT, supra note 9, at 23-27.
93 Bryan v. Koch, 627 F.2d 612, 621 (2nd Cir. 1980) (Kearse, J., concurring in part, dissent-

ing in part).
94 United States v. Fordice, 505 U.S. 717, 732 n.7 (1992) (citations omitted). See also

United States. v. Marion County Sch. Dist., 625 F.2d 607, 615 n.20 (5th Cir. 1980) ("There is no
question but that Congress understood that Title VI's standard is that of the Constitution.");
Associated Gen. Contractors of Cal. v. Sec'y of Commerce, 441 F. Supp. 955, 968-69 (C.D. Cal.
1977) (holding that Title VI was enacted to "codify into statutory formula the equal protection
and nondiscrimination guarantees of the Federal Constitution"); Goodwin v. Wyman, 330 F.
Supp. 1038, 1040 n.3 (S.D.N.Y. 1971) (noting that a violation of Title VI requires "essentially the
same showing as is required to make out a racial discrimination violation under the Fourteenth
Amendment's Equal Protection Clause").

95 397 U.S. 471 (1970).
96 Id. at 485.
97 405 U.S. 56 (1972).
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every social and economic ill."9 One year later, in San Antonio Inde-
pendent School District v. Rodriguez,9 the Supreme Court found no
substantive right to education. Although the Rodriguez Court recog-
nized education as "'perhaps the most important function of state and
local governments' . . . the importance of a service performed by the
state does not determine whether it must be regarded as fundamental
for purposes of examination under the Equal Protection Clause." '

"0

The Court ultimately concluded "[i]t is not the province of this Court
to create substantive constitutional rights in the name of guaranteeing
equal protection of the laws." '' In 1976, Chief Justice Warren Burger
summed up this jurisprudence in his dissenting opinion in Craig v.
Boren10 2 by explaining:

On the merits, we have only recently recognized that our duty is not
"to create substantive constitutional rights in the name of guarantee-
ing equal protection of the laws." Thus, even interests of such impor-
tance in our society as public education and housing do not qualify as
"fundamental rights" for equal protection purposes because they have
no textually independent constitutional status.... Without an indepen-
dent constitutional basis supporting the right asserted or disfavoring
the classification adopted, I can justify no substantive constitutional
protection other than the normal [rationality test for non-invidious
statutory discrimination] protection afforded by the Equal Protection
Clause.10 3

In 1979, the Supreme Court succinctly summarized the principle of
Fourteenth Amendment Equal Protection in Personnel Administrator
of Massachusetts v. Feeney"° as "equal laws, not equal results., 10 5 In

98 Id. at 74.

99 411 U.S. 1 (1973).
100 Id. at 29-30 (quoting Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954)).
101 Id. at 33.

102 429 U.S. 190 (1976) (Burger, C.J., dissenting) (majority holding that an Oklahoma law
that prohibited sale of 3.2% beer to males under the age of twenty-one and females under the
age of eighteen violated the Equal Protection Clause).

103 Id. at 216 (citations omitted).
104 442 U.S. 256 (1979) (holding that a gender-neutral statute giving veterans a preference

in hiring was not discriminatory).
105 Id. at 273.
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keeping with this principle, courts have thus far declined to recognize
a substantive constitutional right to a clean environment.10 6

B. No Substantive Right to Racial Balance

A substantive right to a clean environment is not, however, the
only right implicated by the plaintiffs in South Camden. At the heart
of the district court's decision was the conclusion that EPA's Title VI
regulations, and specifically the EPA's Title VI Guidance, prohibiting
racial-discriminatory effects required equal results by race, or racially
balanced results. According to the Supreme Court, racial balance is
also not among the substantive rights in the Constitution.

The Court has most commonly reviewed the issue of racial bal-
ance in the context of schools. In 1977, in Milliken v. Bradley,1 °7 the
Court stated: "[we have] consistently held that the Constitution is not
violated by racial imbalance in the schools, without more. An order
contemplating the 'substantive constitutional right [to a] particular
degree of racial balance or mixing' is therefore infirm as a matter of
law."108 Fifteen years later, in United States v. Fordice, even while
finding that merely adopting and implementing race neutral policies
to govern a state college and university system did not necessarily ful-
fill the state's affirmative obligation to disestablish a prior de jure seg-
regated system under the Constitution and Title VI, the Supreme
Court cautioned: "That an institution is predominantly white or black

106 See Stop H-3 Ass'n v. Dole, 870 F.2d 1419, 1430 (9th Cir. 1989) ("Appellants concede
that no court has yet found that preservation of a healthy environment constitutes a concern of
constitutional magnitude deserving heightened judicial scrutiny in the context of equal protec-
tion challenges to legislation alleged to degrade the environment."). See also Rena Steinzor,
EPA and its Sisters at 30: Devolution, Revolution, or Reform?, 31 Envtl. L. Rep. 11086 (Sept.
2001); Janelle Eurick, The Constitutional Right to a Healthy Environment: Enforcing Environ-
mental Protection through State and Federal Constitutions, 11 INT'L LEGAL PERSP. 185 (2001).

107 433 U.S. 267 (1977).
108 Id. at 281 n.14 (second alteration in original) (citations omitted). See also Pasadena

City Bd. of Educ. v. Spangler, 427 U.S. 424, 436 (1976) ("In this case the District Court approved
a plan designed to obtain racial neutrality in the attendance of students at Pasadena's pubic
schools. No one disputes that the initial implementation of this plan [to remedy intentional
segregation] accomplished that objective. That being the case, the District Court was not enti-
tled to require [Pasadena] to rearrange its attendance zones each year so as to ensure that the
racial mix desired by the court was maintained in perpetuity."); Swann v. Charlotte-Mecklen-
burg Bd. of Educ., 402 U.S. 1, 31-32 (1971) ("Neither school authorities nor district courts are
constitutionally required to make year-by-year adjustments of the racial composition of student
bodies once the affirmative duty to desegregate has been accomplished and racial discrimination
through official action is eliminated from the system.").

[Vol. 13:1



THE EFFEcr OF ALEXANDER V. SANDOVAL

does not in itself make out a constitutional violation."' 9 The same
year, in Freeman v. Pitts,"° the Supreme Court emphasized that racial
balance was not required as such and that de facto, as opposed to de
jure, imbalances were not necessarily unlawful:

Racial balance is not to be achieved for its own sake. It is to be pur-
sued when racial imbalance has been caused by a constitutional viola-
tion. Once the racial imbalance due to the de jure violation has been
remedied, the school district is under no duty to iemedy imbalance
that is caused by demographic factors.1 '

More recently, in 1999 in Eisenberg v. Montgomery County Public
Schools, 12 the U.S. Court of Appeals for the Fourth Circuit held that
non-remedial racial balancing itself was unconstitutional 1 3 Ten years
earlier, in United States v. Lowndes County Board of Education,114 the
Eleventh Circuit noted the requirement of causation: "Racial imbal-
ance in the public schools amounts to a constitutional violation only if
it results from some form of state action and not from factors, such as
residential housing patterns, which are beyond the control of state
officials."' 5 The U.S. District Court for the Eastern District of Louisi-
ana, in United States v. Louisiana,116 explained why causation was
required: the "[Supreme] Court has not attempted to require that the
schools have a particular racial balance; such would ignore the wealth
of non-race related factors that may legitimately affect racial make-up
at different schools and organizations. ' n7

The principle that racial imbalance is not itself unlawful has been
applied under Title VI and other civil rights statutes. In Jefferson v.
Hackney,118 for example, the Supreme Court found that "[s]ince the
Texas procedure challenged here [providing lower benefits to recipi-
ents of Aid to Families with Dependent Children who were dispropor-
tionately minority] is related to the purposes of the welfare program,

109 505 U.S. 717, 743 (1992).
110 503 U.S. 467 (1992).
111 Id. at 494.
112 197 F.3d 123 (4th Cir. 1999).
113 Id. at 132-33.
114 878 F.2d 1301 (11th Cir. 1989).
115 Id. at 1305.
116 718 F. Supp. 525 (E.D. La. 1989).
117 Id. at 530.
118 406 U.S. 535 (1972).
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it is not proscribed by Title VI simply because of variances in the
racial composition of the different categorical programs."11 9

In Coates v. Illinois State Board of Education,2 ° the Seventh Cir-
cuit found no cause of action under the Constitution and Title VI for a
school desegregation suit that was based solely on racial imbalance.
In Coates, the complainants argued that they were denied equal edu-
cation opportunities under the Equal Protection Clause and Title VI
because the defendants had failed or refused to prevent or affirma-
tively correct de facto segregation and discrimination in three school
districts as required by state law.' The court found no constitutional
cause of action because racial imbalance alone did not amount to dis-
criminatory intent, even under a state statutory affirmative duty to
desegregate, and did not constitute denial of equal educational oppor-
tunity without actual state causation.'22 According to the court: "the
'mere fact of imbalance of races is not alone a deprivation of equality
of educational opportunity in the absence of purposeful invidious dis-
crimination.' Manifestly, one must of 'necessity. . .establis[h] that
school authorities have in some manner caused unconstitutional seg-
regation . ,. "123 The court also found no discriminatory effects cause
of action under Title VI merely because of a racial imbalance, without
specific causation.'24

119 Id. at 549 n.19.
120 559 F.2d 445 (7th Cir. 1977).
121 Id. at 447-48.
122 Id. at 450.
123 Id. (alteration in original) (quoting Pasadena City Bd. of Educ. v. Spangler, 427 U.S.

424, 434 (1976)).
124 See id. at 449. The Coates court determined:

When, under state imposed standards, federal and state money is spent on equality of
treatment, by providing students with the same facilities, textbooks, teachers and curricu-
lum, the ancillary fact of racial imbalance does not state a claim under [Title VI]. And
without a recitation of how specific prior actions have caused specified discriminatory
effects, the mere fact that defendant school districts were cited as being segregated by the
State Superintendent of Public Instruction in 1971 does not require affirmative action
under [TitleVI].

Id. (citations omitted).
In summing up, the court stated:

The complaint alleges that the Rockford, Peoria and Joliet school districts are segregated
as a matter of state law. However, the complaint does not allege that any defendant did
any deliberate, affirmative or wrongful act which caused this racial imbalance in the first
instance. Plaintiffs seek to have the defendants held liable for a state-found condition of
segregation by reason of the existence of the condition itself and not because of any
responsibility for its creation. Such a finding without more is not a talisman which can
invoke Title VI affirmative remedial action.

Id. at 449 n.9.
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In Edwards v. Johnson County Health Department,125 one of the
few disparate impact cases involving permitting, the Fourth Circuit
ruled that the state and county defendants did not violate Title VIII of
the Fair Housing Act of 1968 or the Fourteenth Amendment by issu-
ing permits for substandard housing facilities for predominantly
minority, migrant agricultural workers, and dismissed the lawsuit for
failure to state a claim upon which relief could be granted.12 6 Accord-
ing to the court, the complainant's argument that "'appellees' deliber-
ately indifferent acts"' in, and practice of, issuing permits for
substandard migrant housing violated their substantive and procedu-
ral due process rights under the Fourteenth Amendment, "necessarily
assumes that appellees were constitutionally obligated, yet failed, to
protect them from unsafe and unsanitary housing facilities," or "were
deprived of a protected 'liberty' interest in habitable housing without

Under the Disparate Impact Rule, causation must be identified with particularity. See Wat-
son v. Fort Worth Bank and Trust, 487 U.S. 977, 994 (1988) ("[Tjhe plaintiffs burden in estab-
lishing a prima facie case goes beyond the need to show that there are statistical disparities in the
employer's work force. The plaintiff must begin by identifying the specific employment practice
that is challenged."). In Wards Cove Packing Co. v. Atonio, the Court again reviewed the issue
of disparate-impact in the context of hiring and noted the following:

Our disparate-impact cases have always focused on the impact of particular hiring prac-
tices on employment opportunities for minorities. Just as an employer cannot escape
liability under Title VII by demonstrating that, "at the bottom line," his work force is
racially balanced (where particular hiring practices may operate to deprive minorities of
employment opportunities)..., a Title VII plaintiff does not make out a case of disparate
impact simply by showing that, "at the bottom line," there is racial imbalance in the work
force. As a general matter, a plaintiff must demonstrate that it is the application of a
specific or particular employment practice that has created the disparate impact under
attack. Such a showing is an integral part of the plaintiff's prima facie case in a disparate-
impact suit under Title VII.

490 U.S. 642, 656-57 (1989) (citation omitted).
125 885 F.2d 1215 (4th Cir. 1989).
126 Id. at 1217. The complainants' Title VIII claim was based on "the alleged racially dis-

criminatory impact of appellees' practice of authorizing substandard migrant housing or
predominantly non-white migrant farm workers." Id. at 1221. The court ruled, however, that
appellants had not "sufficiently alleged that appellees' actions were 'based on [appellants'] race,
color ... or nationality"' because they had only alleged "that appellees' actions have a greater
adverse impact on non-white migrant farm workers than on their white colleagues." Id. at 1223
(alteration in original). According to the court, despite the statistical fact that migrant workers
were disproportionately minority, the complainants failed to show that state and county actions
affected nonwhite migrant farm workers "to a greater degree" than white farm workers because
"white and nonwhite migrant workers suffered the same degree of harm because they shared the
same substandard housing." Id. According to the court "merely demonstrating a statistical
imbalance, without more, does not establish a greater discriminatory adverse effect on one race
compared to another." Id. Ultimately the appellees failed to allege differential housing stan-
dards for non-white farm workers or discrimination in terms of services, which might have con-
stituted a remedial action. Id.
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due process of law." '27 The Fourth Circuit, however, rejected this
argument. First, according to the court, there was no substantive con-
stitutional right to safe and sanitary housing: "Substantive due process
rights are created only by the Constitution. And it is well-settled that
the Constitution does not explicitly guarantee the availability of safe
and sanitary housing."' 28 Second, there was also no procedural due
process right to habitable housing. Not only did the Due Process
Clause not include a "protected 'liberty' interest in habitable migrant
housing," state housing laws did not command or otherwise cause
minority migrant workers to live in substandard housing.'29

C. Recent Environmental Justice Decisions
Similar principles have also been applied recently in environmen-

tal justice cases. In 1999, in Jersey Heights Neighborhood Association
v. Glendening,13 ° the Fourth Circuit interpreted prohibitory language
in Title VIII of the Civil Rights Act of 1968, 42 U.S.C. 3601 et seq.
(Fair Housing Act), which is much more specific and definite than the
prohibitory language in Title VI, to exclude the creation of any "posi-
tive entitlement" (i.e., substantive right).'31 The plaintiffs in Jersey
Heights challenged the siting of a new highway adjacent to their
neighborhood. According to the court, however:

The Fair Housing Act does not grant to residents the right to have
highways sited where they please. The Supreme Court has cautioned
against transforming into positive guarantees the language prohibiting
discrimination in the Fourteenth Amendment. We see no reason why
this oft-repeated constitutional lesson should not apply to statutory
construction as well. 1 32

In language strikingly similar to that in Title VI environmental justice
cases, the plaintiffs also argued that "the underlying purpose of the
Fair Housing Act 'is that similarly situated residents are entitled to the

127 Id. at 1218.
128 Id. at 1219 (citations omitted); see also DeShaney v. Winnebago County Dept. of Soc.

Servs., 489 U.S. 189, 195 (1989) ("[N]othing in the language of the Due Process Clause itself
requires the State to protect the life, liberty, and property of its citizens against invasion by
private actors.").

129 Edwards, 885 F.2d at 1219-20.
130 174 F.3d 180 (4th Cir., 1999).
131 Id. at 193.
132 Id. (citation omitted).
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equal distribution of benefits,' and therefore that 'residents also must
be entitled to the equal distribution of burdens.' "133 But the court
rejected this "proportional burden theory" as "unmanageable" and
remarked that "such a standard would lead to race-based decision-
making of the worst sort.' 3 4

And, in 2001, the U.S. District Court for the Eastern District of
Washington issued an order in Save Our Summers v. State of Washing-
ton Department of Ecology135 in which it interpreted language in the
disability acts that is parallel to Title VI and concluded that it does not
create substantive rights or an affirmative duty with respect to clean
air.

136

IV. VALIDITY OF UNINTENTIONAL DISCRIMINATORY EFFECTS

REGULATIONS: SUPREME COURT JURISPRUDENCE PRE-
SANDOVAL

An important premise implicated in the Sandoval and South
Camden decisions is that the U.S. Supreme Court, in Guardians Ass'n
v. Civil Service Commission of New York 137 and Alexander v.

133 Id.
134 Id. at 193-94.
135 No. CS-99-269-RHW (E.D. Wash. June 15, 2001) (Order Granting Defendants' Motion

for Summary Judgment) (slip op. on file with author).
136 The district court concluded that:

[T]he Americans with Disabilities Act [of 1990, 42 U.S.C. § 12101 et seq.] and the Reha-
bilitation Act [of 1973, 29 U.S.C. § 794 et seq.] do not create a substantive right in dis-
abled persons to adequate health protection from air pollution; instead, these statutes just
create a right to be free from discrimination. The Supreme Court faced a similar issue in
Alexander v. Choate, 469 U.S. 287 (1985), where the Court held that Tennessee's reduc-
tion in the number of days for which it would reimburse hospitals under its Medicaid
program for inpatient stays did not violate the Rehabilitation Act because the reduction
was facially neutral, did not rest on a discriminatory motive, and did not deny disabled
persons equal access to Medicaid benefits provided by the state. In so holding, the Court
explained that although the disabled might have a greater need than the non-disabled for
extended hospital stays (and accordingly might be more strongly impacted by the reduced
number of reimbursed days), the state was not obligated to offer them a benefit beyond
what it offered to the non-disabled since "the benefit provided remains the individual
services offered - not 'adequate health care."' Accordingly, the state's duty ended at
equally providing the same benefits to all citizens, and did not extend to insuring that the
benefit had a particular effect on the disabled. Plaintiffs have not brought forth any
authority indicating that the Americans with Disabilities Act or the Rehabilitation Act
themselves create substantive rights held by the disabled to an adequate level of health
protection. As a result, neither the Americans with Disabilities Act nor the Rehabilita-
tion Act themselves create a duty on the part of the state to eliminate the ill health effects
on Plaintiffs of private agricultural burning.

Id. at 6-7 (citations omitted).
137 463 U.S. 582 (1983).
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Choate, 131 interpreted Title VI as authorizing unintentional discrimi-
natory effects regulations. The EPA's Title VI Guidance, for example,
explains:

Title VI itself prohibits intentional discrimination. In addition, the
Supreme Court has stated that Title VI authorizes agencies to adopt
implementing regulations that also prohibit discriminatory effects.
This is often referred to as reaching actions that have an unjustified
adverse disparate impact. 139

Indeed, the guidance is based on the premise that in a particular pas-
sage in Choate the Supreme Court interpreted Title VI as granting
federal agencies broad authority to regulate the discriminatory effects
of federally assisted programs. Specifically, the Choate Court noted
that Title VI "delegated to the agencies in the first instance the com-
plex determination of what sorts of disparate impacts upon minorities
constituted significant social problems, and were readily enough reme-
diable, to warrant altering the practices of the Federal grantees that
had produced those impacts."' 4 °

Relying on Guardians and Choate as authorizing regulations
prohibiting, or granting broad authority to regulate, unintentional dis-
crimination under Title VI, has been problematic. In fact, neither case
addresses the creation of substantive rights.

A. Guardians Association v. Civil Service Commission of New
York

In Guardians, the Supreme Court affirmed a decision from the
U.S. Court of Appeals for the Second Circuit to deny Black and His-
panic police officers compensatory damages for the unintentional dis-
criminatory effects of employment standards and practices used by
New York City.' n In a fragmented decision, five justices in three

138 469 U.S. 287 (1985).
139 Draft Title VI Guidance Documents, 65 Fed. Reg. 39,650, 39,668 (proposed June 27,

2000) (citing the Supreme Court's holdings in Guardians, 463 U.S. at 589-93, and Choate, 469
U.S. at 292-94); see also id. at 39,688 (summary of key stakeholder issues).

140 Id. at 39,655, 39,668 n.38, 39,688-89 (quoting Choate, 469 U.S. at 293-94). Elsewhere,
the EPA states that its Title VI authority is not regulatory but contractual. See id, at 39,689
("Title VI was not intended to serve as a regulatory measure over state and local activities,
rather, it allows the Federal government to require compliance with Title VI as a condition of
receiving assistance.").

141 463 U.S. at 584-89.
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opinions agreed that compensatory relief was not available for unin-
tentional discrimination.

Four justices in two opinions denied compensatory relief because
they agreed that Title VI prohibited only intentional discrimination
and that Title VI regulations could not prohibit unintentional discrimi-
nation. 142 One justice denied compensatory relief because he thought
that, even though Title VI prohibited intentional and unintentional
discrimination, compensatory relief was available only for intentional
discrimination.'43 Four justices in two opinions would have allowed
compensatory relief. One justice would have allowed compensatory
relief because he thought Title VI prohibited both intentional and
unintentional discrimination.14 Three justices would have allowed
compensatory relief because they agreed that, even though Title VI
prohibited only intentional discrimination, Title VI regulations could
prohibit unintentional discrimination. 14

Thus, two justices in two opinions agreed that Title VI prohibited
intentional and unintentional discrimination 146 and seven justices in
three opinions agreed that Title VI prohibited only intentional dis-
crimination, 147 but five justices in three opinions agreed that Title VI
regulations could prohibit unintentional discrimination. 148  Two jus-
tices in two opinions agreed that Title VI regulations could prohibit
unintentional discrimination because Title VI prohibited uninten-
tional discrimination,'149 and three justices in one opinion agreed that
Title VI regulations could prohibit unintentional discrimination even
though Title VI itself prohibited only intentional discrimination. i 0

Of the five justices who agreed that Title VI regulations could
prohibit unintentional discrimination, however, only four were in the
majority and only one (Stevens, not in the majority) is still on the

142 See id. at 612-15 (O'Connor, J., concurring); see id. at 607-12 (Powell, J., concurring,
joined by Burger, C.J., and Rehnquist, J.).

143 See id. at 584-607 (White, J., announcing the judgment of the Court).
144 See id. at 615-34 (Marshall, J., dissenting).
145 See id. at 635-45 (Stevens, J., dissenting, joined by Blackmun and Brennan, JJ.).
146 See id. at 584-607 (White, J., for the Court); see id. at 615-34 (Marshall, J. dissenting).
147 See id. at 612-15 (O'Connor, J., concurring); see id. at 607-12 (Powell, J. concurring,

joined by Burger, C.J., and Rehnquist, J.); see id. at 635-45 (Stevens, J., dissenting, joined by
Blackmun and Brennan, JJ.).

148 See id. at 584-607 (White, J., for the Court); see id. at 615-34 (Marshall, J. dissenting);
see id. at 635-45 (Stevens, J., dissenting, joined by Blackmun and Brennan, JJ.).

149 See id. at 584-607 (White, J., for the Court); see id. at 615-34 (Marshall, J. dissenting).
150 See id. at 635-45 (Stevens, J., dissenting, joined by Blackmun and Brennan, JJ.).
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court. Of the five justices in the majority, four agreed that Title VI
regulations could not prohibit unintentional discrimination and two
(O'Connor and Rehnquist) are still on the court.

Some have argued that the fragmented nature of the Guardians
decision makes its conclusions concerning unintentional discrimina-
tion regulations uncertain, and that the conclusions are dicta as they
were unnecessary to the decision.151

B. Alexander v. Choate

In contrast to Guardians, there was only one unanimous opinion
in Choate. However, the passage in Choate that has been interpreted
as the Court's sanctioning of discriminatory effects regulations is like-
wise dicta. Choate involved an attempt by the state of Tennessee to
cut costs by reducing the annual number of inpatient hospital days
that the state would pay to hospitals for Medicaid recipients. Handi-
capped Medicaid recipients in Tennessee challenged the proposed
reduction, arguing that the reduction, or indeed any annual limitation,
would disproportionately disadvantage, or have a discriminatory
effect on, the handicapped in violation of section 504 of the Rehabili-
tation Act of 1973 given "the special needs of the handicapped for
medical care." '152 Section 504 is based on Title VI and includes the
same prohibitory language. The difference between the two is that
section 504 prohibits discrimination based on handicap, while Title VI
is based on race, color, or national origin.'53 Analogizing section 504
to Title VI and relying on Guardians, the state argued that section 504
only prohibited intentional discrimination. 154  The Supreme Court

151 See, e.g., Thomas A. Lambert, The Case Against Private Disparate Impact Suits, 34 GA.

L. REv. 1155 (2000); Catherine M. Ward, Environmental Justice For All: Why Are There Fewer
Brownfields in White Neighborhoods?, 154 N.J. L.J. 253 (Oct. 26, 1998); Michael D. Vhay, The
Harms of Asking: Towards a Comprehensive Treatment of Sexual Harassment, 55 U. CHI. L.
REV. 328 (1988).

152 Alexander v. Choate, 469 U.S. 287, 290 (1985). Only 7.8% of non-handicapped, but
27.4% of handicapped, users of hospital services who received Medicaid required more than 14
days of care. Id. at 289-90.

153 See id. at 293. See also United States Dep't of Transp. v. Paralyzed Veterans of Am.,
477 U.S. 597, 600 & n.4 (1986) (finding Title VI and its implementing regulations to be a model
for section 504 and its implementing regulations); Consolidated Rail Corp. v. Darrone, 465 U.S.
624, 626 (1984) (asserting that "[t]he language of [section 504] is virtually identical to that of
[Title VI] that similarly bars discrimination (on the ground of race, color, or national origin) in
federally assisted programs.").

154 Choate, 469 U.S. at 292-93. The State argued that section 504 was "modeled in part on
Title VI, and that the evolution of Title VI regulatory and judicial law is therefore relevant to
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rejected the state's limited interpretation of Guardians and, in dictum
(Choate involved section 504, not Title VI), interpreted its decision in
Guardians more broadly to say that, even if the Title VI statute itself
only prohibited intentional discrimination, regulations implementing
Title VI could also prohibit unjustified, unintentional discriminatory
effects. 55

In Guardians, we confronted the question whether Title VI... which
prohibits discrimination against racial and ethnic minorities in pro-
grams receiving federal aid, reaches both intentional and disparate-

ascertaining the intended scope of § 504." Id. 293 n.7. The Supreme Court agreed with "this
basic premise," but cautioned that "too facile an assimilation of Title VI law to § 504 must be
resisted." Id. According to the Supreme Court, "there are reasons to pause before too quickly
extending even the first prong of Guardians to § 504" - i.e., that "Title VI itself directly reached
only instances of intentional discrimination." Id. at 293-94 (citing Consolidated Rail, 465 U.S. at
632-33 & n.13 (1984) (recognizing a distinction between Title VI and section 504)).

In outlining those reasons, the Court stated: (1) "[d]iscrimination against the handicapped
was perceived by Congress to be most often the product, not of invidious animus, but rather of
thoughtlessness and indifference - of benign neglect;" (2) "Federal agencies and commentators
on the plight of the handicapped similarly have found that discrimination against the handi-
capped is primarily the result of apathetic attitudes rather than affirmative animus;" (3) "much
of the conduct that Congress sought to alter in passing the Rehabilitation Act would be difficult
if not impossible to reach were the Act construed to proscribe only conduct fueled by a discrimi-
natory intent;" (4) "[a]ll of the [Federal] Courts of Appeals that have addressed the issue have
agreed that, at least under some circumstances, § 504 reaches disparate-impact discrimination,"
(5) "at least 24 federal agencies have reached the same conclusion;" and (6) the Supreme Court
was "unaware of any case challenging the facial validity of these regulations." Id. at 295-98 &
n.17.

155 Id. at 292-94. The Supreme Court even questioned its own decision in Guardians that
the Title VI statute itself only prohibited intentional discrimination. The Court stated:

In addition to the nature of the problems with which the § 504 Congress was concerned
["thoughtlessness and indifference," or "benign neglect," rather than "invidious animus"],
at least two other considerations counsel hesitation before reading Title VI and § 504 in
pari materia with respect to the effect/intent issue. First, for seven Justices, the outcome
in the first prong of Guardians was settled by their view that a majority of the Court in
University of California Regents v. Bakke, 438 U.S. 265 (1978), had already concluded that
Title VI reached only intentional discrimination. Although two of the five Justices who
were said to have reached such a conclusion in Bakke wrote in Guardians to reject this
interpretation of Bakke, in view of the seven Justices Bakke controlled as a matter of
stare decisis. Had these Justices not felt the force of this constraint, it is unclear whether
they would have read in intent requirement into Title VI. For that reason, the conclusion
that, in response to factors peculiar to Title VI, Bakke locked in a certain construction of
Title VI would not seem to have any obvious or direct applicability to § 504.

Id. at 294 n.11 (citations omitted). The second consideration was that "when Congress in 1973
adopted virtually the same language for § 504 that had been used in Title VI, Congress was well
aware of the intent/impact issue and of the fact that similar language in Title VI consistently had
been interpreted to reach disparate-impact discrimination," so "[in refusing expressly to limit
§ 504 to intentional discrimination, Congress could be thought to have approved a disparate-
impact standard for § 504." Id.
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impact discrimination. No opinion commanded a majority in Guardi-
ans, and Members of the Court offered widely varying interpretations
of Title VI. Nonetheless, a two-pronged holding on the nature of the
discrimination proscribed by Title VI emerged in that case. First, the
Court held that Title VI itself directly reached only instances of inten-
tional discrimination. Second, the Court held that actions having an
unjustifiable disparate impact on minorities could be redressed
through agency regulations designed to implement the purposes of
Title VI. In essence, then, we held that Title VI had delegated to the
agencies in the first instance the complex determination of what sorts
of disparate impacts upon minorities constituted sufficiently signifi-
cant social problems, and were readily enough remediable, to warrant
altering the practices of the federal grantees that had produced those
impacts.1

5 6

Thus, rejecting the state's "blanket proposition that federal law
proscribes only intentional discrimination against the handicapped,"
the Supreme Court distinguished section 504 from Title VI with
respect to the intent requirement, and assumed, without deciding, that
section 504 reached, if not all, then "at least some conduct that has an
unjustifiable disparate impact upon the handicapped. ' 157 The Court
then proceeded to "determine whether the disparate effect of which
respondents complain is the sort of disparate impact that federal law
might recognize.' 15

156 Id. at 292-94.
157 Id. 294-97, 299.
158 Id. at 299. The Supreme Court was, however, unwilling to assume that section 504

reached all disparate impacts, contrasting section 504 with the National Environmental Policy
Act (NEPA), 42 U.S.C. § 4321 et seq., in the following passage:

At the same time, the position urged by respondents-that we interpret § 504 to reach all
action disparately affecting the handicapped-is also troubling. Because the handicapped
typically are not similarly situated to the nonhandicapped, respondents' position would in
essence require each recipient of federal funds first to evaluate the effect on the handi-
capped of every proposed action that might touch the interests of the handicapped, and
then to consider alternatives for achieving the same objectives with less severe disadvan-
tage to the handicapped. The formalization and policing of this process could lead to a
wholly unwieldy administrative and adjudicative burden. Had Congress intended § 504 to
be a National Environmental Policy Act for the handicapped, requiring the preparation of
"Handicapped Impact Statements" before any action was taken by a grantee that affected
the handicapped, we would expect some indication of that purpose in the statute or its
legislative history. Yet there is nothing to suggest that such was Congress' purpose. Thus,
just as there is reason to question whether Congress intended § 504 to reach only inten-
tional discrimination, there is similarly reason to question whether Congress intended
§ 504 to embrace all claims of disparate-impact discrimination.

Id. at 298-99 (citation omitted) (footnote omitted).
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The Supreme Court concluded that the 14-day limitation did not
deny the handicapped meaningful access to, or exclude them from,
Tennessee Medicaid services.' 59 First, the Supreme Court pointed out
that the state's criteria were neutral in their terms and uniform in
application between the handicapped and the non-handicapped. 60

Second, the Supreme Court rejected a substantive right in the form of
"adequate health care." '161 Furthermore, as the Supreme Court
pointed out, section 504 did not change the underlying substantive
statute. Section 504 only "[sought] to assure evenhanded treatment
and the opportunity for handicapped individuals to participate in and
benefit from programs receiving federal assistance," not to "guarantee
the handicapped equal results from the provision of state Medicaid,
even assuming some measure of equality of health could be con-
structed." '162 U.S. Department of Health and Human Services (HHS)
regulations, which prohibited recipients from providing benefits or
services that were not "as effective as" or "equal to" '163 the benefits or
services provided to the non-handicapped, and, like the EPA's nondis-
crimination regulations, which prohibited a recipient from using "cri-
teria or methods of administration that have the purpose or effect of
defeating or substantially impairing accomplishment of the objectives
of the recipient's program with respect the handicapped,"164 also did
not alter the underlying statute or establish a substantive standard. 165

Likewise, the Supreme Court rejected the plaintiffs' argument
that "any annual durational limitation on inpatient coverage in a state
Medicaid plan violates § 504," or the state's Medicaid plan "as a
whole". 6 6 The complainants had argued that "all annual durational
limitations discriminate against the handicapped," not only because
"the effect of such limitations falls most heavily on the handicapped,"
but also because there were other choices that would "meet the

159 Id. at 302.
160 Choate, 469 U.S. at 302.
161 Id. at 302-03.
162 Id. at 304.
163 Id. at 304-05 & n.25 (citing 45 C.F.R. §§ 84.52(a)(2)-(3), 84.4(b)(1)(ii)-(iii) (1984)).
164 Id. at 304-05 (quoting 45 C.F.R. § 84.4(b)(4)(ii) (1984)) (quotations omitted).
165 See id. at 304-06. According to the Supreme Court, "1974 Amendments to the Act

clarified the scope of § 504 by making clear that those charged with administering the Act had
substantial leeway to explore areas in which discrimination against the handicapped posed par-
ticularly significant problems and to devise regulations to prohibit such discrimination." Id. at
304 n.24.

166 Choate, 469 U.S. at 306-07.
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State's budgetary constraints without disproportionately disadvantag-
ing the handicapped." '67 The Supreme Court, however, rejected the
notion that a state is required to choose the least discriminatory
programmatic alternative. t68

Not only would the cost of such a requirement be "far from mini-
mal" and "well beyond" the reasonable accommodations required by
Davis, but the Supreme Court pronounced such "distributive"
requirements "unworkable. 1 69 The Court went on to conclude that,
"[a]ssuming, then, that § 504 or its implementing regulations reach
some claims of disparate-impact discrimination, the effect of Tennes-
see's reduction in annual inpatient coverage is not among them."'170

The reduction had not been motivated by discriminatory intent nor
had it used any overtly discriminatory terms or provisions, and the
state had provided the same service or benefit to both the handi-
capped and the non-handicapped. 71 Moreover, section 504 did not
change the terms of the underlying Medicaid law or require the state
to provide the handicapped with a substantive right to "adequate
health care." '

167 Id. at 306.
168 In the Court's words:

Assuming, arguendo, that agency regulations may impose such a ["NEPA-like"] require-
ment [on federal grantees] in specific areas to further the purposes of § 504, the current
regulations were drafted in far too broad terms to permit the conclusion that state Medi-
caid programs must always choose, from among various otherwise legitimate benefit and
service options, the particular option most favorable, or least disadvantageous, to the
handicapped.

Id. at 307 n.32 (citations omitted). By "NEPA-like" requirement the Supreme Court meant "the
preparation of 'Handicapped Impact Statements' before any action was taken by a [federal]
grantee that affected the handicapped." Id. at 298-99.

169 See id. at 308. Specifically, the Court stated:
[T]to require that the sort of broad-based distributive decision at issue in this case always
be made in the way most favorable, or least disadvantageous, to the handicapped, even
when the same benefit is meaningfully and equally offered to them, would be to impose a
virtually unworkable requirement on state Medicaid administrators. Before taking any
across-the-board action affecting Medicaid recipients, an analysis of the effect of the pro-
posed change on the handicapped would have to be prepared. Presumably, that analysis
would have to be further broken down by class of handicap...; the State would then have
to balance the harms and benefits to various groups to determine, on balance, the extent
to which the action disparately impacts the handicapped. In addition, respondents offer
no reason that similar treatment would not have to be accorded other groups protected
by statute or regulation from disparate-impact discrimination.

Id. (emphasis added).
170 Id. at 309.
171 Id.
172 Id.
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A year after deciding Choate, the Supreme Court affirmed and
elaborated on its decision in Bowen v. American Hospital Associa-
tion,173 another section 504 case, which involved a federal initiative
strikingly similar to EPA's Title VI environmental justice initiative.
Bowen involved a protracted attempt by the HHS to impose a sub-
stantive and affirmative medical care obligation for handicapped
infants, regardless of parental consent, on hospitals through state
health care regulators.174 Applying Choate, the Supreme Court con-
cluded that HHS' regulations were not authorized by section 504,
which only prohibited discrimination and did not create a substantive
right to healthcare. 175 The Supreme Court also concluded that section
504 did not confer on federal agencies regulatory "carte blanche" over
federally-assisted programs or the authority to "commandeer" recipi-
ents as "field offices" or "foot soldiers in a federal crusade." '76 If sec-
tion 504, with a disparate impact standard read into it, does not
modify underlying statutes or confer substantive rights, it is not logical
to assume that Title VI, without a disparate impact standard, or Title
VI disparate impact regulations, even assuming they are "valid," grant
broad regulatory authority or confer substantive rights.

V. SANDOVAL, ENVIRONMENTAL JUSTICE STRATEGY AND TITLE
VI LEGAL ASSUMPTIONS

Although the district court in South Camden interpreted pre-San-
doval Supreme Court jurisprudence to mean that Title VI authorized
unintentional discriminatory effects regulations, both Sandoval and
the Third Circuit's opinion in South Camden call this interpretation

173 476 U.S. 610 (1986).
174 Id. Parental consent in Bowen was functionally equivalent to zoning in environmental

justice case.
175 Id. at 640-41.
176 Id. at 641-47 ("[W]hile [HHS] can require state agencies to document their own compli-

ance with § 504, nothing in that provision authorizes [HHS] to commandeer state agencies to
enforce compliance by other recipients of federal funds (in this instance, hospitals)" or, as with
EPA's Title VI guidance, such non-recipients as industrial and commercial facilities. Further,
"state child protective services agencies are not field offices of the HHS bureaucracy, and they
may not be conscripted against their will as the foot soldiers in a federal crusade."). See also
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 213 (1976) (noting specifically that "[t]he rulemaking
power granted to an administrative agency charged with the administration of a federal statute is
not the power to make law"); Ala. NAACP State Conf. of Branches v. Wallace, 269 F. Supp. 346,
351 (M.D. Ala. 1967) (holding that "[t]he objective of the Civil Rights Act of 1964 is to protect
persons from discrimination on account of their race, color, or national origin ... No arbitrary
power is vested in any federal department or agency.").
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into question. Moreover, the decisions raise questions as to whether
there is a substantive right to environmental justice.

A. Title VI Regulations Do Not Create An Unintentional
Discriminatory Effect Cause of Action

In Sandoval, Guardians and Choate notwithstanding, the
Supreme Court denied that it had ever held that regulations prohibit-
ing discriminatory effects are valid, and noted that such regulations
are inconsistent with Title VI, which only prohibits intentional dis-
crimination and not unintentional discriminatory effects. In Sandoval,
the Court was only willing to assume, in argumentum, that Title VI
regulations can prohibit unintentional discriminatory effects and char-
acterized the language to that effect in Choate as dictum.

[W]e must assume for purposes of deciding this case that regulations
promulgated under § 602 of Title VI may validly proscribe activities
that have a disparate impact on racial groups, even though such activi-
ties are permissible under § 601. Though no opinion of this Court has
held that, five Justices in Guardians voiced that view of the law at least
as alternative grounds for their decisions ... and dictum in Alexander
v. Choate is to the same effect .... These statements are in considera-
ble tension with the rule of Bakke and Guardians that § 601 forbids
only intentional discrimination.., but petitioners have not challenged
the regulations here. We therefore assume for the purposes of decid-
ing this case that the DOJ and DOT regulations proscribing activities
that have a disparate impact on the basis of race are valid.1 77

The district court in South Camden likewise characterized the lan-
guage in Sandoval as dicta.78 Nevertheless, five sitting justices con-
curred. 79 Moreover, dicta or not, the logic by which the Court found
that there is no private right of action for discriminatory effects regu-
lations (because Title VI does not prohibit discriminatory effects) pre-
cludes discriminatory effects causes of action as well. As one
commentator has already observed:

177 Alexander v. Sandoval, 532 U.S. 275, 281-82 (2001) (citations omitted).
178 See South Camden Citizens in Action v. N.J. Dep't of Envtl. Prot., 145 F. Supp. 2d 505,

518 (D.N.J. 2001), rev'd, 274 F.3d 771 (3d Cir.), cert. denied, 122 S. Ct. 2621 (2002).
179 See Sandoval, 532 U.S. at 275 (Scalia, J., announcing the judgment of the Court, joined

by Rehnquist, C.J., O'Connor, Kennedy, and Thomas, JJ.).

[Vol. 13:1
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If, however, the disparate impact regulations adopted pursuant to Sec-
tion 602 are not closely enough related to Section 601 to support a
private right of action authorized by Section 601, it is doubtful
whether they are closely enough related to Section 601 to be valid at
all, because Section 602 only authorizes agencies to issue rules "to
effectuate the provisions" of Section 601.'80

The Supreme Court need not necessarily invalidate federal dispa-
rate impact regulations, however. In fact, previous decisions suggest
how the Supreme Court might, if presented with an appropriate case,
reconcile discriminatory effects regulations with the intentional dis-
crimination requirement in Title VI by limiting discriminatory effects
to the present effects of past intentional discrimination. In United
States v. Fordice, for example, the Supreme Court noted: "The private
petitioners and the United States, however, need not show such dis-
criminatory intent to establish a constitutional violation for the per-
petuation of policies traceable to the prior de jure segregative regime
which have continuing discriminatory effects." '181 Moreover, one jus-
tice alluded to this approach in Guardians: "Given that Title VI was
meant to remedy past [intentional] discrimination against minorities
... an 'effects' test is a reasonable means of effectuating this goal."' 82

Additionally, the Court's choice of words concerning "racial
groups" in Guardians may indicate dissatisfaction with the regulations
to the degree that they suggest, or are interpreted to mean, that they

180 Posting of Bill Funk, funk@lclark.edu, to ABA, Environment Section Listserv, environ-
aba@mail.abanet.org, (Apr. 24, 2001) (copy on file with author).

181 505 U.S. 717, 733 n.8 (1992). See also Regents of Univ. of Cal. v. Bakke, 438 U.S. 265,
289 n.27 (1978) ("This is not a situation in which the classification on its face is racially neutral,
but has a disproportionate racial impact. In that situation, plaintiff must establish an intent to
discriminate.").

182 Guardians Ass'n v. Civil Serv. Comm'n of New York, 463 U.S. 582, 621-22 (1983) (Mar-
shall, J., dissenting) (citations omitted); see also United States v. Jefferson Co. Bd. of Educ., 372
F.2d 836, 876-78 (5th Cir. 1966) (tying affirmative action and discriminatory effects to past inten-
tional discrimination). At the very least, the Court could be expected to limit disparate impacts
to some situations involving particular standards or practices that are "functionally equivalent to
intentional discrimination." See Watson v. Fort Worth Bank and Trust, 487 U.S. 977, 987 (1988)
(noting that "[tlhe distinguishing features of the factual issues that typically dominate in dispa-
rate impact cases do not imply that the ultimate legal issue is different than in cases where
disparate treatment analysis is used. Nor do we think it is appropriate to hold a defendant liable
for unintentional discrimination on the basis of less evidence than is required to prove inten-
tional discrimination. Rather, the necessary premise of the disparate impact approach is that
some employment practices, adopted without a deliberately discriminatory motive, may in oper-
ation be functionally equivalent to intentional discrimination.").
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confer rights on racial groups rather than on individuals. The U.S.
Constitution and civil rights laws, including Title VI, protect individu-
als, not groups. 83 The EPA's nondiscrimination regulations prohibit
discrimination against a "person," for example.1" However, Execu-
tive Order 12,898 on environmental justice185 and the EPA's environ-
mental justice definition and Title VI guidance address discrimination
against "populations," "communities," and "groups" defined by race.
In the environmental justice context, this approach has the undesir-
able effect of permitting discrimination against some individuals
within a group so long as the environmental effects average out within
the whole group as compared to some other group. 18 6

In Sandoval, the Supreme Court also makes it clear that Title VI
regulations do not create an unintentional discriminatory effect cause
of action. In Sandoval, the complainants argued, among other things,
that the regulations had to be "privately enforceable" because they
contained "rights-creating language." '187 The Court, however, noted it
was "incorrect to say that language in a regulation can conjure up a
private cause of action [i.e., discriminatory effect] that has not been
authorized by Congress." '188 According to the Court, "the genesis of
private causes of action," whether they are substantive federal law or
private rights of action to enforce federal law, must be created by
Congress and is determined by Congressional or statutory intent.189

183 See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) (holding that the Fifth
and Fourteenth Amendments do not protect groups, only individuals). The Supreme Court has
gone so far as to note, "[i]t is settled beyond question that the 'rights created by the first section
of the Fourteenth Amendment are, by its terms, guaranteed to the individual. The rights estab-
lished are personal rights."' Bakke, 438 U.S. at 289 (quoting Shelly v. Kraemer, 334 U.S. 1. 22
(1948)).

184 See 40 C.F.R. § 7.30 (2002). See also Cannon v. Univ. of Chicago, 441 U.S. 677,692 n.13
(1979) (noting that "the right to be free of discrimination is a 'personal' one .... [and] a statute
conferring such a right will almost have to be phrased in terms of the persons benefited").

185 Exec. Order No. 12,898, 3 C.F.R. 859 (1995), reprinted in 42 U.S.C. § 4321 (2000).
186 See, e.g., OFFICE OF CIVIL Riorrs, U.S. EPA, TITLE VI ADMINISTRATIVE COMPLAINT

RE: LOUISIANA DEPARTMENT OF ENVIRONMENTAL QUALITY/PERMIT FOR PROPOSED SHINTECH
FACILITY (Apr. 1998), available at http://www.epa.gov/ocrpagel/docs/shintech/apr98/
cover48.pdf.

187 Alexander v. Sandoval, 532 U.S. 275, 291 (2001).
188 Id.; see also Touche Ross & Co. v. Redington, 442 U.S. 560, 577 n.18 (1979) ("[T]he

language of the statute and not the rules must control.").
189 Sandoval, 532 U.S. at 286. As the Sandoval Court noted:

The judicial task is to interpret the statute Congress has passed to determine whether it
displays an intent to create not just a private right but also a private remedy. Statutory
intent on this latter point is determinative. Without it, a cause of action does not exist and

[Vol. 13:1
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The Court observed that the "rights-creating language" in section
601 of Title VI "is completely absent from § 602," and that "[f]ar from
displaying congressional intent to create new rights, § 602 limits agen-
cies to 'effectuat[ing]' rights already created by § 601 [i.e., prohibition
on intentional discrimination].""19  Further, the Supreme Court
observed that "Statutes [like Title VI] that focus on the person [or
entity] regulated rather than the individuals protected create 'no
implication of an intent to confer rights on a particular class of per-
sons,"' and that "Section 602 is yet a step further removed: [iut focuses
neither on the individuals protected nor even on the funding recipi-
ents being regulated, but on the agencies that will do the regulat-
ing."' 1 The Court accordingly concluded: "When this is true, '[t]here
[is] far less reason to infer a private remedy in favor of individual
persons.' ,192

Specifically, the decisions raise issues as to whether discrimina-
tory effects regulations are valid and whether Title IV does indeed
confer a substantive right for environmental rights purpose.

B. Title VI Does Not Confer A Substantive Right to Environmental
Justice

The second premise underlying environmental justice Title VI
strategy and the district court's South Camden decision is that Title VI
creates substantive rights: specifically, a substantive right to environ-
mental justice (i.e., the even distribution of pollution by racial
demographics). The EPA's Title VI Guidance, for example, states
that "Title VI is concerned with how the effects of the programs and
activities of a recipient are distributed based on race, color, or
national origin," '193 and that the EPA "generally would expect the risk
or measure of potential adverse impact for affected and comparison
populations to be similar under properly implemented [environmen-

courts may not create one, no matter how desirable that might be as a policy matter, or
how compatible with the statute.

Id. (citations omitted).
190 Id. at 288-89 (second alteration in original) (quotations omitted).
191 Id. at 289 (quoting California v. Sierra Club, 415 U.S. 287, 294 (1981)); id. ("[T]he focus

of § 602 is twice removed from the individuals who will ultimately benefit from Title VI's
protection.").

192 Id.
193 See Draft Title VI Guidance Documents, 65 Fed. Reg. 39,650, 39,680 (proposed June 27,

2000).
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tal] programs, unless justification can be provided."' 94 The same sub-
stantive standards underlay the original 1998 interim Title VI
Guidance, which stated that the "EPA generally would expect the
rates of impact for the affected population and comparison popula-
tions to be relatively comparable under properly implemented
programs." 95

According to the EPA's Title VI Guidance, this environmental
right exists pursuant to civil rights law even though environmental law
does not include such a right. 196

194 Id. at 39,682.
195 INTERIM GUIDANCE, supra note 34, at 10. This premise has been a basic assumption of

EPA's Title VI environmental justice policy since at least 1995 when EPA's Office of General
Council (OGC) initiated the process that ultimately produced EPA's Title VI permitting gui-
dance. According to OGC:

EPA should pursue the broadest, legally defensible interpretation of Title VI for EPA-
assisted State permitting agencies. Under that approach, Title VI would act as a substan-
tive bar to discrimination under those programs and would create a separate basis for
permit denials when the action authorized by an EPA-assisted State agency has discrimi-
natory effects based on race, color, or national origin.

OGC, U.S. EPA, TITLE VI AND EPA-FUNDED STATE PERMITTING PROGRAMS 2 (Mar. 12, 1996)
(on file with author) (citing a decision reached on September 20, 1995). The response to com-
ments section of EPA's June 2000 Federal Register notice on its draft revised guidance uses the
same language: "It is EPA's position that Title VI and EPA's implementing regulations act as a
substantive bar to discrimination under programs operated by EPA assistance recipients." Draft
Title VI Guidance Documents, 65 Fed. Reg. at 39,691.

196 But see Memorandum from Gary Guzy, General Counsel, U.S. EPA, to Assistant
Administrators, U.S. EPA, Re. EPA Statutory and Regulatory Authorities Under Which Envi-
ronmental Justice Issues May Be Addressed in Permitting (Dec. 1, 2000), available at http://
www.epa.gov/compliance/resources/policies/ej/ej-permitting- authoritiesmemo_120100.pdf
(finding environmental justice legal authority in environmental statutes) [hereinafter Guzy
Mem.]. See John Stanton, EPA 'Buried' 1994 Plans for Major Environmental Justice Roadmap,
INSIDE EPA, March 3, 2000, at 1; EPA May Codify Parts of 'Buried' 1994 Equity Memo Into
Guidance, INSIDE EPA, April 7, 2000, at 3; John Stanton, EPA Scales Back Equity Interpretation
of Environmental Laws, INSIDE EPA.COM, Dec. 7, 2000, at http://www.insideepa.com/securel
specials/special_12-7_1.asp (copy on file with author). The Guzy Memorandum did not go as far
as the 1994 effort and provided little legal analysis or reasoning; its interpretations were achieved
by creatively reading environmental justice into limited, generalized language in environmental
statutes without regard for context, legislative history, or principles of Constitutional and civil
rights law. The memorandum obliquely acknowledges these shortcomings when it states:

The use of EPA's statutory authorities, as discussed herein, may in some cases involve
new legal and policy interpretations that could require further Agency regulatory or inter-
pretative action. Although the memorandum presents interpretations of EPA's statutory
authority and regulations that we believe are legally permissible, it does not suggest that
such actions would be uniformly practical or feasible given policy or resource considera-
tions or that there are not important considerations of legal risk that would need to be
evaluated.

Guzy Mem. at 1. Based on Guzy's memorandum, EPA's Office of Environmental Justice (OEJ)
entered into contracts with the Environmental Law Institute (ELI) to "identify authorities that
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The Interim Guidance was issued to implement Title VI of the Civil
Rights Act of 1964. It was not intended to implement environmental
law. EPA believes that compliance with environmental laws does not
constitute per se compliance with Title VI. Frequently, discrimination
results from policies and practices that are neutral on their face, but
have the effect of discriminating. EPA recognizes that most permits
control pollution, which is beneficial, but could, in some cases, still
raise Title VI concerns because environmental laws do not account for
disparity on the basis of race, color, or national origin. Title VI is
concerned with how the effects of the programs and activities of a
recipient are distributed based on race, color, or national origin. No
Federal environmental laws address the issue of a disparity of impacts
based on race, color, or national origin that may result from environ-
mental permits. Consequently, the scope of a recipient's Title VI obli-
gation is not circumscribed by the framework established to carry out
their environmental regulatory program.197

potentially could be used to advance a variety of environmental justice goals in the agency's
programs," and with the National Academy of Public Administration (NAPA) "to determine
how environmental justice could be incorporated into [EPA's] three permitting programs [for
issuing air, water, and waste permits] as a practical matter of public administration" and "con-
tribute to [OEJ's] five-step strategy for integrating environmental justice into EPA's permitting
processes." ENVTL. LAW INST., OPPORTUNITIES FOR ADVANCING ENVIRONMENTAL JUSTICE: AN
ANALYSIS OF U.S. EPA STATUTORY AUTHORITIES ii (Nov. 2001), available at http://
www.elistore.org/Data/products/dll-04.pdf; NAT'L ACAD. OF Pua. ADMIN., ENVIRONMENTAL
JUSTICE IN EPA PERMTTrING: REDUCING POLLUTION IN HIGH-RISK COMMUNITIES IS INTEGRAL
TO THE AGENCY'S MISSION 1 (Dec. 2001), available at http://www.napawash.org/publica-
tions.html. The ELI conclusions are broader than those in Guzy's memo.

197 Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,690-91. See also 65 Fed. Reg. at
39,680, which offers the following rationale:

Compliance with environmental laws does not constitute per se compliance with Title VI.
Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of discriminating. EPA recognizes that most permits control
pollution rather than prevent it altogether. Also, there may be instances in which envi-
ronmental laws do not regulate certain concentrations of sources, or take into account
impacts on some subpopulations which may be disproportionately present in an affected
population. For example, there may be evidence of adverse impacts on some subpopula-
tions (e.g., asthmatics) and that subpopulation may be disproportionately composed of
persons of a particular of a race, color, or national origin. Title VI is concerned with how
the effects of the programs and activities of a recipient are distributed based on race,
color, or national origin. A recipient's Title VI obligation exists in addition to the Federal
or state environmental laws governing its environmental permitting program.

Environmental laws only regulate facility emissions, not locations. Natural Res. Def. Council v.
EPA, 859 F.2d 156, 169-70 (D.C. Cir. 1988).
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C. Adverse Disparate Impact Analysis

The adverse disparate impact analysis at the heart of the EPA's
Title VI Guidance embodies this substantive environmental justice
standard. The basic analysis has just two parts: determining whether
there is: (1) an adverse impact from a facility (not necessarily an envi-
ronmental impact) and (2) a disproportionate racial demographic
associated with the adverse impact or facility. 9' The concurrence of
an adverse impact and a minority demographic disparity constitutes
an "adverse disparate impact":

In order to find a recipient in violation of EPA's Title VI implement-
ing regulations, OCR would assess whether the impact is both adverse
and borne disproportionately by a group of persons based on race,
color, or national origin, and, if so, whether that impact is justified. 99

198 See Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,676-82 (describing the
Adverse Disparate Impact Analysis in detail).

199 Id. at 39,654; see also id. at 39,670, 39,681-82; id. at 39,661 ("A disparity may be assessed
using comparisons both of the different prevalence of race, color, or national origin of the two
populations, and of the level of risk of adverse impacts experienced by each population."). The
substantive nature of an adverse disparate impact standard in the guidance is illustrated by the
fact that it is possible to have a violation under the guidance based on results alone, even if there
is no violation in the permitting process itself. Id. at 39,658, 39,670. It is also illustrated by the
fact that once an adverse disparate impact has been found the only way to avoid a finding of
noncompliance is to "justify," not the standards and practices used to issue the permit, but the
decision to issue the permit or the disparate impact itself. Id. at 39,654 ("A recipient will have
the opportunity to 'justify' the decision to issue the permit notwithstanding the adverse disparate
impact."). According to the EPA, such disparate impacts are caused by state environmental
permits, on the assumption that a state could use permitting to prevent disparate impacts:

Some have argued that the issuance of environmental permits does not "cause" discrimi-
natory effects. Instead, they claim that local zoning decisions or siting decisions deter-
mine the location of the sources and the distribution of any impacts resulting from the
permitted activities. However, in order to operate, the source's owners must both comply
with local zoning requirements and obtain the appropriate environmental permit.

In the Title VI context, the issuance of a permit is the necessary act that allows the
operation of a source in a given location that could give rise to the adverse disparate
effects on individuals. Therefore, a state permitting authority has an independent obliga-
tion to comply with Title VI, which is a direct result of its accepting Federal assistance and
giving its assurance to comply with Title VI. In accordance with 40 CFR 7.35(b), recipi-
ents are responsible for ensuring that the activities authorized by their environmental
permits do not have discriminatory effects, regardless of whether the recipient selects the
site or location of permitted sources. Accordingly, if the recipient did not issue the per-
mit, altered the permit, or required mitigation measures, certain impacts that are the
result of the operation of the source could be avoided. The recipient's operation of its
permitting program is independent of. the local government zoning activities.

Id. at 39,691 (footnote omitted). As this causation is not actual but constructive, it constitutes an
affirmative obligation to prevent or counteract discriminatory effects associated with industrial
and municipal activities for which a state issues environmental permits.
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One commentator on the South Camden decision in which the
district court adopted EPA's Title VI Guidance noted: "One of the
most striking aspects of the South Camden opinions (at least to this
environmental lawyer) is the court's use of Title VI to establish a new,
generally applicable, environmental standard of 'no significant
adverse affect." 200 Remarking on the permit-specific application of
the standard in the South Camden case, the commentator observed:

What is remarkable is the source and scope of the requirement to
assess localized adverse affects. The court did not conclude that the
CAA [Clean Air Act] required a site-specific assessment of air quality;
nor did it conclude that the appropriate standard for assessing local-
ized air quality impacts was any standard found in the CAA or other
environmental statute. Rather, the court held that New Jersey would
likely be found in violation of a Title VI regulatory standard of signifi-
cant "adverse affects." Thus, the Title VI "disparate impact" analysis
became the standard for assessing environmental adequacy of the
state's permitting actions.20 1

As the discussion demonstrates, the assumption that Title VI confers
substantive rights conflicts with constitutional, civil rights and Title VI
jurisprudence.

VI. CONCLUSION

Environmental Justice's Title VI strategy is based on legal
assumptions that are inconsistent with prevailing law. Title VI does
not authorize regulations that prohibit unintentional discrimination or
grant broad authority to regulate unintentional discriminatory effects.
Nor does Title VI independently create substantive rights, much less a
substantive right to an inter-racially uniform distribution of pollution,
or impose an affirmative duty on recipients of federal financial assis-

200 Gaba, supra note 48, at 11,075.
201 Id. at 11,076. Gaba also notes, however, that EPA does not identify any legal authority

for correcting such disparate impacts:
EPA's Draft Title VI Guidance largely ignores the issue of authority substantively to
address disparate impacts. The guidance encourages fund recipients to reduce or elimi-
nate disparate adverse impacts and suggests a variety of possible remedial actions. The
guidance is silent, however, on the source of such authority simply stating that EPA
"expects that remedial measures that reduce or eliminate alleged disparate impacts will
be an important focus of the informal resolution process".

Id. at 11,077 (citing Draft Title VI Guidance Documents, 65 Fed. Reg. at 39,662).
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tance to guarantee any such substantive right. Title VI is proscriptive,
not prescriptive: it proscribes, or prohibits, use of discriminatory stan-
dards and practices by recipients or federal financial assistance, but
does not prescribe, authorize or require recipients to provide any par-
ticular service or level of service, including inter-racially uniform envi-
ronmental conditions. A federal agency's authority extends no further
than the powers and authorities conferred on it by its organic statutes.
In addition, Title VI does not exempt state agencies from federal non-
discrimination prohibitions: it does not authorize or require the use of
racial criteria. Providing environmental protection by race is pre-
sumptively unlawful and can only be justified, if at all, by meeting the
strict scrutiny standard, which requires that the governmental action
serve a compelling, non-discriminatory governmental interest, be
based on substantial evidence, and be narrowly tailored to serve that
interest.

A racially neutral approach to environmental justice, however, is
permissible. By simply addressing such environmental problems as
"cumulative impacts" directly as environmental problems, rather than
by race, anyone and everyone affected by such environmental
problems can be protected, regardless of their race, while the empiri-
cal, legal, and political problems associated with race-based govern-
ment action can be avoided.
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