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I. INTRODUCTION

During the past thirty years, the concept of racial profiling in
America has emerged, evolved, and been shaped by the courts. From
the Civil Rights Act of 1964 to recent cases before the Supreme Court,
race has played a role in the way the Court reviews police conduct and
officers' treatment of citizens. The civil rights violations that result
from racial profiling must not be tolerated, and ending such violations
requires more than judicial rulings can offer. Regulations and rules
beyond those the courts or Congress can provide will prove the most
effective means of controlling racial profiling in the twenty-first cen-
tury. In 1994, Congress gave the Department of Justice ("DOJ") its
Pattern or Practice Authority ("Authority") to initiate investigations
into racial profiling and discrimination occurring within the criminal
justice system.' The Authority is enforced by the Civil Rights Divi-
sion's Special Litigation Section at DOJ.2 Albeit young, the Authority
is a positive step towards dealing with racial profiling, and as evi-
denced in the following pages, successful remedies for controlling
racial profiling have already emerged. During its nine-year life, the
Authority has allowed DOJ to investigate a significant number of
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42 U.S.C.§ 14141(b) (1994) ("Whenever the Attorney General has reasonable cause to
believe that a violation ... has occurred, the Attorney General, for or in the name of the United
States, may in a civil action obtain appropriate equitable and declaratory relief to eliminate the
pattern or practice.").

2 See Department of Justice Pattern or Practice of Police Misconduct Program (June 2000),
available at http://www.usdoj.gov/crt/split/pppmp.htm.
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racial profiling claims in America.' In addition, at least five states
have been investigated by DOJ and are currently operating under
agreements with the federal government to closely monitor police
activity and conduct for racial profiling tendencies.' DOJ's newly
granted Authority should be fully utilized to allow for additional
investigations of police departments across the country. By allowing
for greater use of existing authority, including investigating and disci-
plining police officers and departments for inappropriate profiling,
DOJ may finally control racial profiling.

This comment will first examine the concept of racial profiling as
it has developed historically as seen through the eyes of society and
through the eyes of the courts. It will explore specific problems with
our police departments' mentality and background, and examine why
investigative techniques, or profiling, are acceptable in law enforce-
ment and how racial profiling is different. Second, the comment will
address the Department of Justice's "Pattern or Practice Authority."
Included in this discussion is basic information about the Authority
and its history, statistical data outlining the effectiveness of the
Authority, an examination of the Department of Justice's various
investigations, and potential problems associated with the Authority.
Finally, this comment will explore current events and issues involving
racial profiling in America, including recently launched investigations
by DOJ, the current federal legislation pending before Congress, and
a specific look at how the Authority has advanced the goal of control-
ling racial profiling, and why it should be more fully utilized.

II. A LOOK AT RACIAL PROFILING

A. The Historical Development of Racial Profiling in the Courts

It is important to understand and guard against racial profiling in
order to guarantee basic constitutional rights for minorities in
America. Racial profiling has been defined as "any police-initiated
action that relies on the race, ethnicity, or national origin rather than
the behavior of an individual or information that leads the police to a
particular individual who has been identified as being, or having been,

3 U.S. Dep't of Justice, Civil Rights Division, Special Litigation Section, Frequently Asked
Questions, http://www.usdoj.gov/crt/split/faq.htm [hereinafter Frequently Asked Questions].

4 Id.
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engaged in criminal activity."5 Not only have the courts been hesitant
to agree on a definition, they also tend to show extreme caution when
dealing with accusations of racial profiling, and assign a great deal of
flexibility to law enforcement agencies and officials. An examination
of court cases that challenged the consideration of race by a police
officer when making a stop indicates that racial profiling has both
Fourth Amendment and Equal Protection implications.

1. The Fourth Amendment
The Fourth Amendment of the Constitution of the United States

guarantees that "[t]he right of the people to be secure in their persons
... against unreasonable searches and seizures, shall not be violated
... but upon probable cause."6 One of the Court's first looks at the
impact of racial considerations upon policemen's conduct with respect
to the Fourth Amendment was in Terry v. Ohio.7 In this case, the
defendant was charged with carrying a concealed weapon.8 The Terry
Court ruled that policemen may use profiling techniques to establish
reasonable suspicion for investigatory stops and detentions.9 The
Court held specifically that a police officer who observed conduct by a
black defendant and another, consistent with the hypothesis that they
were contemplating a daylight robbery, and who approached them,
identified himself as a police officer, and asked their names, acted rea-
sonably.1" Furthermore, when nothing appeared to dispel the officer's
reasonable belief of their intent, the Court held that seizing the
defendants in order to search them for weapons did not exceed the
reasonable scope of a search when the officer limited the search to
patting down the outer clothing of the defendants, without placing his
hands in their pockets or under the outer surface of their garments
until he had felt weapons, and then merely reached for and removed
guns.1 The Court was most concerned with allowing policemen to
accomplish their job of enforcing the law, and thus awarded them the

5 DEBORAH RAMIREZ, JACK McDEVITr, & AMY FARRELL, U.S. DEP'T OF JUSTICE, A
RESOURCE GUIDE ON RACIAL PROFILING DATA COLLECTION SYSTEMS: PROMISING PRACTICES
AND LESSONS LEARNED 3 (2000), available at http://www.ncjrs.org/pdffilesl/bja/184768.pdf.
[hereinafter RESOURCE GUIDE]; see also S. 989, 107th Cong. (2001).

6 U.S. CONST. amend. IV.
7 392 U.S. 1 (1968).
8 Id. at 7.
9 See id. at 20-22.
10 Id. at 28.
11 Id.
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means to investigate suspicious activity without regard to racial con-
siderations.1 2 Under Terry, policemen are allowed to exercise their
individual judgment when deciding whether to stop a person based on
suspicious activity, even if judgments based on race are involved.1 3

While Terry does not sanction racial profiling, it does allow an officer
to use race as a factor to meet the reasonable suspicion test. That is,
race can be used as a physical characteristic as long as it is consistent
with a description.1 4 The Court suggested that the "courts still retain
their traditional responsibility to guard against police conduct which is
over-bearing or harassing,"'" but refuses to safeguard against poten-
tially dangerous conduct by acknowledging racial prejudices that may
affect law enforcement officials' behavior.16

The Court employed a similar balancing test in United States v.
Brignoni-Ponce.7 There, the Court found that policemen may use
appearance when determining whether or not to make a stop when
the public good is at stake. 18 The case involved border patrol officers
stationed on the United States border with Mexico, where large num-
bers of illegal aliens crossed into the U.S. on a regular basis. The
Fourth Amendment was cited, and the Court interpreted it as mean-
ing that all seizures of individuals must be reasonable, but ruled that
"the reasonableness of such seizures depends on a balance between
the public interest and the individual's right to personal security free
from arbitrary interference by law officers."' 9 The Court found that
the Government made a convincing demonstration that the public
interests at stake outweighed the slight infringement on individual lib-
erties.2 The public interest involved the prevention of illegal entry of
aliens at the Mexican border, while the intrusion on individuals' rights
only involved a brief stop and was relatively modest.2' The Brignoni-

12 Id. at 30-31.
13 392 U.S. at 30.
14 Id. at 23-24.
15 Id. at 15.
16 Id.
17 422 U.S. 873 (1975).
18 Id. at 878.
19 Id.
20 Id.
21 It is important to note that the jurisprudence of border cases in the United States is

probably unique because of the high stakes involved in such cases. More authority is generally
given to policemen in these cases than in others because of the high risks involved in policing
border areas.
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Ponce Court allowed the intrusion on individual rights even though
racial considerations played a significant role in the police officers'
actions.22

In Whren v. United States,23 the Court once again held that an
officer's motive does not invalidate otherwise justified behavior under
the Fourth Amendment. 24 The Court ruled against defendants con-
victed of drug offenses by the District Court for the District of Colum-
bia.25 It held that: (1) the constitutional reasonableness of traffic stops
does not depend on the actual motivations of the individual officers
involved;26 and (2) a temporary detention of a motorist, who the
police have probable cause to believe has violated a civil traffic law, is
consistent with the Fourth Amendment's prohibition against unrea-
sonable seizures, regardless of whether a "reasonable officer" would
have been motivated to stop the automobile by a desire to enforce the
traffic laws.27 Under Whren, no analysis of a police officer's intent or
motive is required in examining the constitutionality of his actions
under the Fourth Amendment.28

In examining the decisions in Terry, Brignoni-Ponce, and Whren,
it appears that the Fourth Amendment does not often provide a suc-
cessful means for arguing a racial profiling case. The objective stan-
dard set out in these landmark Fourth Amendment cases - that race
sometimes may be used as a criteria in making a stop - does not
always require an analysis of a police officer's intent. The focus of
Fourth Amendment law is on reasonable suspicion to justify an
officer's stop, and it frequently remains blind to the influence of race
on an officer's judgment. Unfortunately, the Equal Protection Clause
does not provide an adequate avenue for addressing claims of racial
profiling either.

2. The Equal Protection Clause

The Fourteenth Amendment to the United States Constitution
declares that "[n]o State shall ... deny to any person within its juris-

22 422 U.S. at 881.
23 517 U.S. 806 (1996).
24 Id. at 813.
25 Id. at 809, 819.
26 Id. at 813.
27 Id. at 819.
28 Id. at 813.
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diction the equal protection of the laws. '29 This section of the Four-
teenth Amendment, also called the Equal Protection Clause, "is
essentially a direction that all persons similarly situated should be
treated alike."3 To claim racial profiling under the Equal Protection
Clause, individuals must allege that a law enforcement official inten-
tionally discriminated against them on the basis of race.31 In order to
plead intentional racial discrimination that violates the Equal Protec-
tion Clause, individuals may use one of the following methods: 1) they
may point to a law or policy that "expressly classifies persons on the
basis of race; '3 2 2) they may point to an otherwise neutral law or pol-
icy that has been applied in an intentionally discriminatory manner;33

or 3) they may allege that an otherwise neutral law or policy has an
adverse effect and was discriminatorily motivated. 4

In Brown v. City of Oneonta,35 the plaintiffs pleaded an Equal
Protection violation by the first of the three methods described above,
contending that the police officers with whom they dealt during an
investigation utilized an express racial classification by questioning
them on the basis of their race. 36 But the lower court found for the
policemen because the plaintiffs did not make a substantial showing
that their race was the exclusive qualifying criteria used by the police
and pointed to the rule from United States v. Armstrong.37 In Arm-
strong, defendants, who were indicted for selling crack and using a
firearm in connection with drug trafficking, moved for discovery on a
claim of selective prosecution.38 The Supreme Court held that: (1) to
establish entitlement to discovery on a claim of selective prosecution
based on race, defendant must produce credible evidence that simi-
larly situated defendants of other races could have been prosecuted,
but were not; (2) to establish a discriminatory effect of prosecution in
a race case, defendant must show that similarly situated individuals of
a different race were not prosecuted; and (3) a "study" listing 24

29 U.S. CONST. amend. XIV, § 1.
30 City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985).
31 See Hayden v. County of Nassau, 180 F.3d 42, 48 (2d Cir. 1999).
32 Id. (citing Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 213, 227-29 (1995)).
33 See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886).
34 See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 264-65

(1977); Johnson v. Wing, 178 F.3d 611, 615 (2d Cir. 1999).
35 221 F.3d 329 (2d Cir. 2000).
36 Id. at 337.
37 517 U.S. 456 (1996).
38 Id. at 456.

[Vol. 13:2



LETTING DOJ LEAD THE WAY

defendants by race, whether they were prosecuted for dealing cocaine
as well as crack, and the status of each case, did not constitute some
evidence tending to show existence of essential elements of selective-
prosecution claim that blacks were singled out for prosecution of
crack offenses.39 Pleading a violation of the Equal Protection Clause
sometimes requires a party to prove the existence of a similarly situ-
ated group that was treated differently. So, if a plaintiff seeks to suc-
cessfully prove a charge of racial profiling, he "must show that
similarly situated individuals of a different race were not
prosecuted."4 °

In Chavez v. Illinois State Police,4 a lower court applied the Arm-
strong rule and found that a plaintiff must prove a credible showing of
different treatment of individuals who are similarly situated.42 In that
case, motorists who were members of racial and ethnic minorities
brought a civil rights action against the Illinois State Police Depart-
ment, supervisory personnel, and individual state troopers, alleging a
practice of stopping, detaining and searching African-American and
Hispanic motorists based on their race. The district court held that:
(1) statistical evidence alone was insufficient to satisfy the "similarly
situated" requirement applicable to an equal protection claim; and (2)
evidence that state troopers considered race as one factor in vehicle
stops was insufficient to establish a prima facie case of equal protec-
tion violation.43

The standards required for proving a racial profiling claim based
on a violation of the Equal Protection Clause make the success of
such a claim especially difficult, even if this method is the easier claim
on which to succeed when compared with a Fourth Amendment argu-
ment. It is unlikely that citizens will launch such a costly, up-hill bat-
tle, especially considering that in at least one case, the Court ruled
that fulfillment of all of these requirements was not enough to sustain
a claim of discrimination. In an otherwise discredited Supreme Court
case, Korematsu v. United States,' the majority allowed a classification
imposing a disadvantage based on race and ruled that pressing public
necessity may sometimes justify the existence of such restrictions.

39 Id. at 469-470.
40 Id. at 465.
41 27 F. Supp. 2d 1053 (N.D. Ill. 1998).
42 Id. at 1066.
43 Id. at 1067.
- 323 U.S. 214 (1944).
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"All legal restrictions which curtail the civil rights of a single racial
group are immediately suspect; but that is not to say that such restric-
tions are unconstitutional."45 This case serves as evidence that there is
no bright-line, precedential rule for determining racial-profiling activ-
ity. The Supreme Court's use of the Equal Protection Clause as a
vindicator of preventing racial profiling fails to recognize how unduly
burdensome proving such a claim is, and how this burden significantly
limits the number of claims that are brought. Thus, there are arguably
no acceptable judicial means through which a minority citizen may
bring and win a claim of racial profiling against law enforcement offi-
cials in America today. Individuals are not likely to bring cases of
racial profiling in the courts, on Fourth Amendment or Equal Protec-
tion grounds, because the threshold to prove such cases seems unat-
tainable. Moreover, the Supreme Court refused to hear an appeal in
the Brown case in the fall of 2001, and had no racial profiling cases on
its docket for the 2001-2002 and 2002-2003 terms.46

The American judicial system does not seem to offer a sufficient
mechanism for dealing with cases of racial profiling because it resolves
disputes through constitutional analysis and interpretation, and the
Constitution does not specifically address the details of racial profiling
issues. In many ways the courts have been silent in this area or have
ruled on cases very limited in nature. As a result, no criteria for use of
race by police officers have emerged. The courts should speak out
and define the expectations of police officers in an effort to promote
fairness and consistency in law enforcement across the country. As
evidenced below, it is clearly not good procedure to allow policemen
to base stops solely on race. The courts should step forward and
define exactly what kinds of compelling evidence is necessary for a
stop, and specifically disallow race alone as a criteria for stops.

B. Racial Profiling By Law Enforcement Agencies

The cases mentioned above indicate that actions taken by law
enforcement officials on the basis of race or national origin alone will
violate the Equal Protection Clause. But the extent to which these
characteristics may be a factor in law enforcement practices without
violating the Equal Protection Clause remains unanswered. This is

45 Id. at 216.
46 See United States Supreme Court 2001-2002 and 2002-2003 Dockets, available at http://

www.supremecourtus.gov/docket/docket.html.
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cause for concern because there are problems with unfair treatment of
minorities by police departments and law enforcement agencies across
the country. The operational and management strategies governing
many of these agencies are heavily influenced by socio-political fac-
tors, and influences such as personalities, values, culture, and political
commitments all dramatically shape officer behavior.47 There is no
easy solution to combating such problems. The officers' individual
personalities, preconceived prejudices and values are a result of life-
long experiences and cannot be overcome through statutory regula-
tions or judicial decisions. A positive alternative to allowing a variety
of individuals at the local level, with differing backgrounds and
beliefs, to train our police force is a system under which the federal
government provides standards and guidelines for police training.

The Office of Justice Programs could coordinate this effort. The
Office of Justice Programs was initiated within the Department of Jus-
tice in 1984 to provide federal leadership in developing the nation's
capacity to improve the criminal and juvenile justice systems.48 Spe-
cifically within the Office of Justice Programs the Office of the Police
Corps and Law Enforcement Education develops and funds programs
to improve the administration of justice in America.49 The Special
Litigation Section of DOJ, the office within the Civil Rights Division
responsible for enforcing the federal civil rights statutes in the area of
law enforcement, should work with the Office of the Police Corps and
Law Enforcement Education more closely in order to target problem
areas within law enforcement agencies across the country and effec-
tively deal with them. The Special Litigation Section could share the
knowledge it discerns through its investigations of particular police
departments with the Office of Justice Programs, so that specific pro-
grams could be implemented to combat whatever problems that par-
ticular department is facing. Allowing the federal government to take
this approach would be an efficient means of training and dealing with
problems that contribute to racial profiling at the local level. This
approach would also allow consistent rules and policies to develop so
that varying socio-political factors would play a smaller, less signifi-
cant role in policing. Still, racial profiling is more than certain
officers' prejudices or various police departments' confused values. A

47 See RESOURCE GUIDE, supra note 5.

48 See http://www.ojp.usdoj.gov/resguide/chapl.htm.
49 See http://www.ojp.usdoj.gov/opclee.
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leading cause of the majority of racial profiling situations in America
today relates to the changed role of police in this country during the
last thirty years.

The role of the police has slowly transitioned from the historical
purpose of regulating and guaranteeing the greatest possible public
order, to identifying and analyzing criminal activity in order to
develop interventionist strategies and prevent violent crimes from
occurring. Our police departments are no longer reactionary and no
longer serve to merely respond to signs of disorder or potentially law-
less activity. Instead, the task of the twenty-first century officer is to
use all available technology to research and gain access to information
and data that can be used to effectively anticipate and disrupt major
causes of disorder.5 ° As set forth in the Terry decision discussed
above, the term "profile," as used by law enforcement officials, refers
to reasonable inferences a police officer is entitled to draw from the
specific facts of a situation in light of his experience.5' It is true that
police departments do not endorse racial profiling, but "profiling," or
basing the decision to stop an individual on a suspect description or
crime pattern, is justified as good policing in most areas of the coun-
try.52 In fact, many departments train their law enforcement officers
to rely on their own experiences to detect and prevent crime, and in so
doing, teach them how to "profile." But it is important to understand
the definition of "profiling" before branding the practice as unaccept-
able. A profile is fundamentally different from a description. While a
description is generated by a witness and used to guide police officers
to a specific individual that committed a crime, a profile is a police
notion of a type of criminal individual and is used as a device for
screening the public for individuals who committed unreported
crimes.53 For example, a police officer who knows of a specific type of
crime that was committed by an African-American female in a small,
local neighborhood, and then witnesses an African-American female
in that neighborhood acting suspiciously, the law allows that officer to
question the suspect. This practice makes good common sense, even
though the action qualifies as "profiling," because the officer may be

50 See RESOURCE GUIDE, supra note 5.
51 See Terry v. Ohio, 392 U.S. 1 (1968), discussed supra notes 7-16 and accompanying text.
52 Elizabeth A. Knight & William Kurnik, Brief, Racial Profiling in Law Enforcement, 30

A.B.A. 16, (2001).
53 Jerome H. Skolnick & Abigail Caplovitz, Guns, Drugs, and Profiling: Ways To Target

Guns and Minimize Racial Profiling, 43 ARIz. L. REV. 413, 420 (2001).
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able to prevent another crime from occurring. So in certain circum-
stances, profiling makes sense, especially when specific information is
known and widely available, so that the information suffices to meet
the "reasonable suspicion" standard discussed in Terry.

The objective of profiling is to allow police officers to pinpoint
the same number of criminal offenders while detaining fewer people.
There is evidence that successful profiles "lower the cost of obtaining
and processing information," 4 making policing more cost-efficient.
The term "profile" brings with it a number of negative connotations.
Attorneys and investigators at DOJ do not use the term for that rea-
son, but instead, refer to officer's screening of the public for particular
criminals as "appropriate police investigative techniques.""
Allowing police departments to conduct these "appropriate investiga-
tive techniques" should not be interpreted as giving them license to
conduct racial profiling, and DOJ is the appropriate authority to
develop guidelines for training officers on profiling techniques. By
developing a set of guidelines for training all officers with one stan-
dard of investigatory techniques, DOJ can significantly reduce the
number of racial profiling cases and insure that these techniques stay
well within Constitutional civil rights' boundaries. Of course, the dan-
ger in allowing even a limited amount of profiling is that police
officers may come to rely on racial stereotypes because of the flexibil-
ity given to profiling. This is especially true considering the potential
for race-based decisions of police officers in the context of a Terry
stop, given that such a stop is based solely on an officer's perception
of suspiciousness. And given the nature of the majority of criminal
activity and the level of policing necessary to combat the majority of
crimes, including drug-trafficking and automobile-related crimes, law
enforcement officials almost certainly have to use appropriate investi-
gative techniques regularly. How else could they identify candidates
for stops other than with the use of physical characteristics?

The Supreme Court has provided two principles with respect to
racial profiling: "police may not use racial or ethnic stereotypes as fac-
tors in selecting whom to stop-and-search, [but] police may use race or
ethnicity to determine whether a person matches a specific description

54 Randall Kennedy, Suspect Policy, NEW REPUBLIC, Sept. 13 & 20, 1999, at 32.
55 Interview with Eric Holder, former United States Deputy Attorney General, in Wash-

ington, D.C. (Nov. 21, 2001).
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of a particular suspect."56 As discussed earlier in this section, the
courts have not clearly defined what specific role race considerations
may play in an officer's decision to question a suspect. By looking at
the current number of investigations pending at DOJ, it is more likely
than not that some policemen are violating minorities' civil rights by
using race as the only factor for making a stop.57 But such violations
may be the result of increasing pressures on policemen to prevent
crime, or they may be the result of confusion on the part of the police-
men. Whatever the reason for racial profiling, the answer is not to end
law enforcement's use of profiling techniques altogether, but to pro-
tect against police officers' unlawful and abusive use of race alone to
make stops.

III. THE DEPARTMENT OF JUSTICE'S PATTERN OR PRACTICE

AUTHORITY

A. Historical and Statistical Information on the Authority

American federalism has historically demanded a comprehen-
sive federal law enforcement apparatus to ensure the protection of
individuals' civil rights against potential encroachment by state and
local law enforcement. The core features of federal authority stem
from two criminal statutes dating back to the Reconstruction era, 18
U.S.C. §§ 241 and 242."9 Section 242 pertains to abuse of authority
and punishes acts done "under color of any law, statute, ordinance,
regulation, or custom [that] willfully [deprives persons of rights]
secured or protected by the Constitution or laws of the United
States."6  Section 241 prohibits conspiracies to "injure, oppress,
threaten, or intimidate [any person in the exercise of any right]
secured to him by the Constitution or laws of the United States."6

56 RESOURCE GUIDE, supra note 5 at 3. The Supreme Court has addressed the issue of
ethnicity and immigration stops in United States v. Martinez-Fuerte, 428 U.S. 543 (1976); United
States v. Brignoni-Ponce, 422 U.S. 873 (1975). See also United States v. Montero-Camargo, 208
F.3d 1122 (9th Cir. 2000).

57 See Frequently Asked Questions, supra note 3 ("As of January 31, 2003, pattern or prac-
tice investigations of 14 police agencies are ongoing.").

58 "Federalism" has been defined as "the relationship and distribution of power between
the national and regional governments within a federal system of government." BLACK'S LAW

DICIONARY, 627 (7th ed. 1999).
59 18 U.S.C. §§ 241 & 242 (2000). These sections are directly derived from ch. 22, 17 Stat.

13-14 (1871).
60 18 U.S.C. § 242 (2000).
61 18 U.S.C. § 241 (2000).
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The most prominent civil rights legislation since reconstruction is the
Civil Rights Act of 1964. Up until 1964, decisions of the Supreme
Court were limited to Congressional enforcement of the 14th Amend-
ment to state action. 62 In an attempt to reach the actions of individu-
als, Congress used its power to regulate interstate commerce and
enacted the Civil Rights Act of 1964.63 Discrimination based on "race,
color, religion, or national origin" in public establishments that has a
connection to interstate commerce or is supported by the state is pro-
hibited.' The most recent action taken by the federal government to
make federalism work, with the states retaining their role as the pri-
mary law enforcement actors, involves federal authority to ensure a
credible system of police integrity and accountability at every level.65

Section 210401 of the Violent Crime Control and Law Enforcement
Act of 1994, 42 U.S.C. § 14141, states:

It shall be unlawful for any governmental authority, or any agent
thereof, or any person acting on behalf of a governmental authority, to
engage in a pattern or practice of conduct by law enforcement officers
or by officials or employees of any governmental agency with respon-
sibility for the administration of juvenile justice or the incarceration of
juveniles that deprives persons of rights, privileges, or immunities
secured or protected by the Constitution of laws of the United
States.66

This provision makes it unlawful for law enforcement officers, at the
State or local level, to engage in a pattern or practice of conduct that
may deprive any person of a Constitutionally-guaranteed right or a
right guaranteed by the laws of the United States.67 Types of conduct
covered by the law involve violations of citizens' civil rights, including
excessive force, unlawful stops and racially discriminatory harass-

62 See, e.g., Virginia v. Rives, 100 U.S. 313, 318 (1879) ("The provisions of the Fourteenth
Amendment all have reference to State action exclusively, and not to any action of private
individuals.").

63 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. § 2000e et seq.
(2000)).

64 See 42 U.S.C. § 2000a (2000).
65 See 42 U.S.C.§ 14141 (1994) (Police Misconduct Provision).
66 Id.
67 U.S. Dep't of Justice, Civil Rights Division, Addressing Police Misconduct: Laws

Enforced By the United States Department of Justice, http://www.usdoj.gov/crt/split/documents/
polmis.htm.
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ment.68 The behavior must constitute a "pattern or practice" in order
to be encompassed by the law - i.e. it must consist of more than one
incident - and DOJ must be able to prove before a federal court that
the "incidents constituted a pattern of unlawful conduct."69 The law
authorizes the Attorney General to conduct investigations and file
civil litigation to correct the problem.7" Moreover, "[t]he Attorney
General has delegated the authority to enforce this statute to the Civil
Rights Division" of the Department of Justice.7" The Special Litiga-
tion Section within the Civil Rights Division has responsibility for
enforcing the federal civil rights statutes in the area entitled Conduct
of Law Enforcement Agencies.72

The Special Litigation Section receives thousands of complaints
and referrals regarding alleged police misconduct every year.73 The
information comes from individuals, organizations, advocacy groups,
attorneys, police officers, judges, journalists, other parts of the Civil
Rights Division, members of the United States Congress, and from
the police departments or jurisdictions directly.74 The allegations
come via letters, phone calls, newspaper articles, verbal referrals, and
in-person visits to DOJ.75 In reviewing all allegations of misconduct,
the Special Litigation Section first assesses whether, if proven, the
allegation "would establish a violation of a federal law [that DOJ] has
authority to enforce. '"76 The Special Litigation Section must also
assess whether or not the allegation could constitute a pattern or prac-
tice violation.77

68 Id.

69 Id.
70 See Frequently Asked Questions, supra note 3. The design of Congress under the pattern

or practice provision was to provide the federal government with an effective means for vindicat-
ing the broad public interest in eliminating unlawful practices in law enforcement bodies. The
level of this protection may or may not address the grievances of individuals. United States v.
Allegheny-Ludlum Industries, Inc., 517 F.2d 826 (5th Cir. 1975).

71 Frequently Asked Questions, supra note 3.
72 See U.S. Dep't of Justice, Civil Rights Division, Special Litigation Section, Conduct of

Law Enforcement Agencies, http://www.usdoj.gov/crt/split/police.htm.
73 Frequently Asked Questions, supra note 3.
74 Id.
75 Id.
76 Id.

77 Id. In examining whether or not an allegation could potentially constitute a pattern or
practice, the Department looks to various sources for information that may support the allega-
tions. Id.
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During the course of a pattern or practice investigation, DOJ will
closely investigate an agency's "policies, procedures and actual prac-
tices [that affect] the areas in which there are allegations of miscon-
duct."78 The following steps are taken in almost every investigation:
1) an in-depth interview with the police command staff; 2) an evalua-
tion of the agency's education and training programs; 3) a review of
the agency's written policies and practices; 4) a review of the agency's
systems for overseeing officers and monitoring their behavior; and 5)
an analysis of the agency's formal procedures and actual practices for
dealing with citizen complaints.79 Jurisdictions are always notified by
DOJ when an investigation concludes, and DOJ makes every effort to
complete investigations within one and one-half years from the time
they are initiated."

Remedies available under the law provide for injunctive relief, as
opposed to monetary relief for victims." Relief usually includes an
order to end the police misconduct that includes a list of changes to be
made in the agency's policies and procedures that allowed for the mis-
conduct.82 In early 2003, fifteen pattern or practice investigations
were ongoing.83 The initiation of these investigations is not publicly
announced, but information is usually available through the jurisdic-
tions being investigated. Of the pattern or practice lawsuits that have
been filed to date, at least four of these were resolved through consent
decrees.84

B. Consent Decrees, Agreements and the States' Fear of Both:
Three Effective Means To Control Racial Profiling
Consent decrees, agreements and the states' fear of both of these

mechanisms are all effective tools through which racial profiling can
be combated and controlled.
Consent decrees offer a means by which the federal government and
the state or locality can agree on an effective system for preventing

78 Id.
79 Frequently Asked Questions, supra note 3.
80 Id. See also Interview with Eric Holder, former United States Deputy Attorney Gen-

eral, in Washington, D.C. (Nov. 21, 2001).
81 42 U.S.C. § 14141(b) (2000); see also Addressing Police Misconduct, supra note 67.
82 See Addressing Police Misconduct, supra note 67.
83 See S. 989, 107th Cong. (H.R. 2074, related bill), 2001; see also Frequently Asked Ques-

tions, supra note 3.
84 See Frequently Asked Questions, supra note 3 (including the consent decrees of Pitts-

burgh, PA, Steubenville, OH, Los Angeles, CA; and New Jersey).
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future misconduct and civil rights violations." They provide a model
of the kind of practices law enforcement agencies should adopt to
guard against the pattern or practice of misconduct.86 Consent
decrees must receive court approval before they are officially adopted
and enacted.87 The Department of Justice is using its Section 14141
power correctly by investigating areas in which a pattern or practice of
misconduct is alleged, by offering its written findings to the area for
review, and by cooperating with that area to recommend a future ave-
nue of prevention and control the area might implement to avoid
future conflict and abuse.

The Agreements initiated by DOJ are just as successful as the
consent decrees, putting into place a system through which states or
local governments can work to avoid civil rights violations by monitor-
ing law enforcement agencies and officials on an on-going basis.88

States and localities are accustomed to overseeing their own law
enforcement agencies and have rarely been subject to federal scrutiny
or severe governmental oversight. The threat and uncertainty of
being watched through the federal government's microscope has led
many departments and states to initiate preventative maintenance
type programs.8 9 States and localities are collecting their police
officers' traffic data. 90 They are supervising and training officers more
carefully.9t They are identifying potential civil rights violations and
enforcing new disciplinary measures as needed. 92 The states and cities
are taking these steps in an effort to avoid government intervention.
They are all steps in the right direction towards America's goal to con-
trol racial profiling, and states and cities are more likely to take these
measures because they fear potential government intervention made
possible by DOJ's Pattern or Practice Authority.

85 See http://www.usdoj.gov/crt/split/findsettle.htm#Settlements (containing the consent
decrees over Pittsburgh, PA, Steubenville, OH, Los Angeles, CA, and New Jersey).

86 See id.
87 See id.
88 See http://www.usdoj.gov/crt/split/findsettle.htm#Settlements (containing the settlement

agreements between DOJ and Buffalo, NY; Cincinnati, OH; Nassau County, CA; Highland
Park, IL; the District of Columbia; and Montgomery County, MD).

89 See RESOURCE GUIDE, supra note 5 at 2.
90 Id.
91 Id.

92 Id.
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C. Pattern or Practice Investigations: the Past, More Recently and
the Future

A pattern or practice investigation is launched when the Special
Litigation Section of the Civil Rights Division of DOJ has reason to
believe, based on a number of reported incidents, that a particular law
enforcement department or agency is engaging in a pattern or practice
of violating individuals' civil rights.93 The Special Litigation Section
initiates the investigation by alerting the department accused of the
misconduct.94 This advisement usually is delivered by letter to the
department.95 Once an investigation is completed, the Special Litiga-
tion Section commits its findings to writing, and submits them to DOJ,
as well as to the department that was involved, in a findings report.96

The department, agency or jurisdiction then has two options: it can
accept the findings and agree to enter into a voluntary consent decree
with the government which spells out the findings of the investigation
and the steps that the department will take to remedy the problems
and avoid future misconduct; or it can refuse to cooperate.97 In the
latter circumstance, DOJ will file a complaint in federal court, and the
matter will be resolved through litigation. 98

1. The Past

On June 9, 1999, President Clinton, Attorney General Janet
Reno, civil rights leaders, police and other government leaders partici-
pated in the Strengthening Police-Community Relationships confer-
ence in Washington, D.C. President Clinton called racial profiling a
"morally indefensible, deeply corrosive practice" and suggested that
"racial profiling is in fact the opposite of good police work, where
actions are based on hard facts, not stereotypes. It is wrong, it is
destructive, and it must stop." 99 President Clinton recognized that
data gathering can oftentimes prevent police misconduct and directed

93 See Frequently Asked Questions, supra note 3.
94 Id.
95 Id.
96 Id.
97 Id.
98 Id.
99 Attorney General's Conference on Strengthening Police-Community Relationships,

Report on the Proceedings (United States Department of Justice, Washington, D.C.), June 9-10,
1999, at 22-23. Text of speech available at http://clinton4.nara.gov/WH/New/html/19990609.html
(Feb. 25, 2003).
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federal agencies to begin gathering data on the race and ethnicity of
persons stopped for future analysis. 00 Later at the conference, par-
ticipants met to discuss specific designs of racial profiling data collec-
tion systems. t01 A guide was written as an outgrowth of that breakout
session to provide law enforcement, state and local elected officials,
civil rights leaders, community organizations and other local stake-
holders with strategies and practices for gathering and analyzing data
about police stops.10 2 The guide serves as a model that police and com-
munities can use to develop data collection systems. 103

At least four state police departments admitted to the practice of
racial profiling after an initial investigation by the Special Litigation
Section of DOJ, and all four continue to operate under consent
decrees between the state and the Department of Justice. 1°4 In April
1997, the Special Litigation Section reached its first consent decree
with the police department in Pittsburgh, Pennsylvania.0 5 In the
forty-page decree, the city denied "'any and all allegations' regarding
inadequate training, misconduct investigation, supervision, and disci-
pline." 106 But, at the same time, it agreed to establish a comprehensive
early warning system; develop and implement a use-of-force policy;
require officers to file appropriate reports; conduct quarterly audits
and reviews of potential racial bias, including the use of racially dis-
criminatory remarks made by officers; improve investigative practices
in instances where an officer has allegedly engaged in misconduct;
apply appropriate disciplinary measures; oversee an expansion of cul-
tural training for all officers; and appoint an independent auditor to
ensure compliance with the consent decree.107

In August 1997, the government's second consent decree was
reached under the "pattern or practice" authority with the city of

100 Id. "As a necessary step to combat [racial profiling], we, too, need hard facts. Today, I
am directing my Cabinet agencies to begin gathering detailed information on their law enforce-
ment activities. The Justice Department will then analyze this data to assess whether and where
law enforcement engage in racial profiling and what concrete steps we need to take at the
national level to eliminate it anywhere it exists."

101 Id.
102 See RESOURCE GUIDE, supra note 5.
103 Id.
104 See http://www.usdoj.gov/crt/split/findsettle.htm.
105 Human Rights Watch, Shielded from Justice: Police Brutality in the United States (1998),

available at www.hrw.org/reports98/police/uspo36.htm.
106 Id. (citing United States v. City of Pittsburgh, No. 97-0354 (W.D. Pa. Apr. 16, 1997)

(consent decree)).
107 Id.
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Steubenville, OH and its police force. 0 8 In its complaint, DOJ alleged
that the city and the police department "engaged in a pattern or prac-
tice of subjecting individuals to excessive force, false arrests, . . .
improper stops, searches, and seizures."' 9 The complaint goes on to
state that Steubenville officials have allowed for such conduct because
of their inadequate and inappropriate policies and "failure to super-
vise, train, discipline, monitor and investigate police officers and
alleged misconduct.""' It was alleged that Steubenville police officers
used excessive force against various individuals, and falsified and tam-
pered with official police reports so that misconduct would not be
recorded."' In the consent decree the city agreed to improve training,
implement use-of-force guidelines and new reporting procedures, and
establish an early warning system to track use-of-force reports, civilian
complaints and civil lawsuits to identify abusive officers. 1 2 A closer
look at these first two consent decrees agreed to by DOJ reveals a
striking resemblance in the goals and implementation sections. In
fact, consent decrees' purposes are achieved by allowing the forum in
which a law enforcement entity may acknowledge a pattern of miscon-
duct and commit to a system of monitoring, reporting and disciplining.
In turn, consent decrees guard against future civil wrongdoings by
officers against citizens.

On December 22, 1999, the Department of Justice filed a com-
plaint in the United States District Court for the District of New
Jersey alleging that the State Police of New Jersey had engaged in a
pattern or practice of "performing vehicle stops and post-stop
enforcement actions and procedures, including searches of African
American motorists traveling on New Jersey roadways" with the
intent of discriminating on the basis of race, and using methods of
administration that effectively discriminate on the basis of race.113

108 Id.
109 Id.
110 Id.

111 Shielded from Justice, supra note 105.
112 Id. (citing United States v. City of Steubenville, No. C2 97-966 (S.D. Ohio Aug. 28,

1997) (consent decree)). A Resolution of Pattern or Practice Litigation regarding the Columbus
division of police was issued in the fall of 2002. See www.usdoj.gov/crt/split/documents/colum-
bus cole.boyd.letters.htm.

113 United States v. New Jersey, No. 99-5970 (MLC) (D.N.J. Dec. 22, 1999) (complaint).
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Only eight days later, on December 30, 1999, the state agreed to a
resolution, and a consent decree was filed in federal court. 14

On May 8, 2000, DOJ alerted the City Attorney for the City of
Los Angeles that its civil investigation of allegations of police miscon-
duct involving the Los Angeles Police Department (LAPD) was com-
plete. t5 DOJ determined that LAPD was engaging in a pattern or
practice of excessive force, false arrests and unreasonable searches
and seizures in violation of the Fourth and Fifth Amendments of the
U.S. Constitution.1 6 Shortly thereafter, a formal consent decree was
entered into between the parties.'17 Thus far, all four federal govern-
ment findings of abuse in law enforcement departments have been
immediately resolved through consent decrees.1 8 The decrees pro-
vide a comfortable means through which a state can move forward
towards preventing civil wrongdoings by police officers in the future,
and a means for the federal government to oversee this process to
ensure reform and protection.

On January 14, 2000, DOJ entered into a Memorandum of
Agreement (the Agreement) with Montgomery County, Maryland,
the Montgomery County Department of Police, and the Fraternal
Order of Police (FOP), Montgomery County Lodge 35, Inc. 19 The
Agreement sought to resolve DOJ's investigation of a complaint filed
by the Montgomery County Chapter of the National Association for
the Advancement of Colored People ("NAACP") alleging that
officers of the Montgomery County Police Department ("MCPD")
were engaging in racially discriminatory conduct.1 20 The purpose of
the Agreement was different than the purpose of a consent decree.
The Agreement sought to provide for an effort by DOJ, Montgomery

114 United States v. New Jersey, No. 99-5970 (MLC), (D.N.J. Dec. 30, 1999) (joint applica-
tion for entry of consent decree).

115 A copy of the letter to the City Attorney from the Department of Justice is available at
http://www.usdoj.gov/crt/split/documents/lapdnoti.htm.

116 Id.
117 United States v. City of Los Angeles, No. 00-11769 GAF (C.D. Cal. June 15, 2001)

(consent decree).
118 See United States v. City of Pittsburgh, No. 97-0354 (W.D. Pa. Apr. 16, 1997) (consent

decree); United Statesa v. City of Steubenville, No. C2 97-966 (S.D.Ohio Aug. 28, 1997) (consent
decree); United States v. New Jersey, No. 99-5970 (MLC) (D.N.J. Dec. 30, 1999) (joint applica-
tion for entry of consent decree); United States v. City of Los Angeles, No. 00-11769 GAF (C.D.
Cal. June 15, 2001) (consent decree).

119 A copy of the Memorandum of Agreement is available at http://www.usdoj.gov/crt/cor/
Pubs/mcagrmt.htm.

120 Id.
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County, MCPD, and the FOP to institute practices to promote nondis-
criminatory law enforcement techniques and overall community sup-
port for the MCPD and all its officers. 12' Unlike a consent decree, the
Agreement did not require Montgomery County to admit to previous
practices.122 Instead, it focused on future activities that may prevent
misconduct that would lead to the necessity of a consent decree in the
future.123 Part of the Agreement included an ongoing collection of
data by police officers in the county that began on September 1,
2000.124

2. More Recently

On November 2, 2001, the data collected by the Montgomery
County, Maryland police officers during more than 41,000 traffic stops
was analyzed and released. 125 The data showed that "[b]lack drivers
were stopped at a disproportionate rate ... when compared with the
number of blacks who live in the county. ' 126 But the Police Chief of
Montgomery County believes that "black drivers are being stopped at
a fair rate and that police are not racially profiling drivers. '

"127

According to Police Chief Charles A. Moose, the statistics must be
examined across the board, and upon so doing, it is evident that
"'[t]here's consistency ... [w]e don't have any evidence of racial pro-
filing.' "'128 The area in and around Washington, D.C. has been a focus
for DOJ's pattern or practice investigations in recent years. In addi-
tion to the Montgomery County investigations, DOJ conducted inves-
tigations in Prince George's County, Maryland and the District of
Columbia.129

A Memorandum of Agreement was reached on June 13, 2001,
between DOJ and the District of Columbia and the Washington Met-
ropolitan Police Department (WMPD).1 3 ° In January 1999, DOJ
received a request from the District's Mayor Anthony A. Williams

121 Id.
122 Id.
123 Id.
124 Id.
125 See Phuong Ly, Montgomery Traffic Data Show Race Disparity, WASH. POST, Nov. 2,

2001, at B1; Phuong Ly, Blacks More Apt to Be Stopped, WASH. POST, Jan. 31, 2002, at B1.
126 Ly, Montgomery Traffic Data, at B1.
127 Id.
128 Id.
129 Id.
130 Id.

2003]



CIVIL RIGHTS LAW JOURNAL

and WMPD Chief Charles H. Ramsey to review all aspects of
WMPD's use of force.'31 The investigation did reveal a pattern or
practice of use of excessive force by the WMPD. 32 The June 2001
Agreement addresses and includes means through which WMPD can
address the problems of misconduct, including more strictly enforced
limitations on the use of force by officers, procedures to ensure com-
prehensive investigation of all uses of force, better training tech-
niques, and supervisory measures to reduce the use of force and
promote police integrity, among other measures. 133 The District con-
tinues to work closely with DOJ, and filed a Joint Modification to the
Agreement on September 30, 2002, to update their efforts in this
area.1

34

An investigation of Prince George's County, Maryland police by
DOJ was initiated in late 2001 in an effort to determine whether
county officers engaged in a pattern of either racial discrimination or
excessive force.'35 A study, funded by the National Institute of Jus-
tice, of the police department's use-of-force reports from 1999 has
uncovered evidence of racial bias by the police, indicating that white
officers use more physical force when arresting black suspects. 136 The
results of the study are expected to influence DOJ's investigation, and
may eventually result in legal action by DOJ to encourage Prince
George's County police to adopt reforms or submit to federal
oversight.

In the fall of 2001, DOJ agreed to initiate an investigation of
police conduct in Cincinnati, Ohio. 3 7 On April 4, 2002, the Washing-
ton Post reported that Cincinnati had "agreed to restrictions on the
use of force and announced plans ...to establish an independent
agency that would investigate police brutality complaints. 1 38 Thereaf-

131 Id.
132 Id.
133 See http://www.usdoj.gov/crt/split/documents/dcsummary.htm.
134 See http://www.usdoj.gov/crt/split/documents/mpd-moa-mod-chart_093002.htm.
135 See Craig Whitlock & David S. Fallis, Study Finds Racial Bias By Police in Prince

George's County, WASH. POST, Nov. 4, 2001, at Cl.
136 Id.
137 See Letter from Steven H. Rosenbaum et al., Chief, Special Litigation Section, Civil

Rights Division, Department of Justice, to William R. Martin, Esq., Dyer, Ellis & Joseph (Oct.
23, 2001), at http://www.usdoj.gov/crt/split/cincita.htm. (regarding the investigation of the Cincin-
nati Police Division). See also John Cloud, What's Race Got To Do With It?, TIME, July 30, 2001,
at 42.

138 Cincinnati to Curb Police Use of Force, WASH. POST, Apr. 4, 2002, at A2.
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ter, on April 12, 2002, a Memorandum of Agreement was signed
between DOJ and the City of Cincinnati, Ohio and the Cincinnati
Police Department.139 On March 6, 2002, DOJ announced that it had
initiated an investigation of the Detroit Police Department for "pat-
tern or practice" violations. 4° Most recently, a Memo of Agreement
was reached between DOJ and the City of Buffalo, NY on September
19, 2002.141

3. The Future

In a proactive effort to prevent federal investigations in their
area, states and localities are launching local investigations into law
enforcement conduct. States across the country have implemented
data-gathering practices and are taking precautionary measures to
guard against any activity that may be construed as racial profiling. 142

Since the June 1999 Strengthening Police-Community Relationships
conference, there has been a flurry of activity with respect to data
gathering at state and federal levels. In California, approximately 75
individual agencies "have begun to implement data collections sys-
tems. '143 Florida's Governor Bush "directed the Florida Highway
Patrol to begin collecting traffic-stop data."' 44 In Texas, the Houston
Police Department began collecting data on its stops. 45 Many cities
have voluntarily agreed to implement data collection systems includ-
ing San Francisco, California; Dearborn, Michigan; and Richmond,
Virginia; while some states, Michigan and Washington in particular,
have begun to implement statewide systems. 46 Pursuant to the fed-
eral consent decrees and settlements discussed above, Montgomery

139 See Memorandum of Agreement Between the United States Department of Justice and
the City of Cincinnati, Ohio and the Cincinnati Police Department (Apr. 12, 2002), at http://
www.usdoj.gov/crt/split/Cincmoafinal.htm.

140 See Letter from Stephen H. Rosenbaum, Chief, Special Litigation Section, Civil Rights
Division, Department of Justice, to Ruth Carter, Corporation Counsel, City of Detroit (Mar. 6,
2002), at www.usdoj.gov/crt/split/documents/dpd/detroit-cover.htm. A letter containing recom-
mendations was issued by DOJ on June 5, 2002, but no further action has been taken with
respect to the Detroit investigation.

141 See Memorandum of Agreement Between the United States Department of Justice and
the City of Buffalo, New York and the Buffalo Police Department et al. (Sept. 19, 2002), at
http://www.usdoj .gov/crt/split/documents/buffalo-police-agreement.htm.

142 See RESOURCE GUIDE, supra note 5, at 2.
143 Id.
144 Id.
145 Id.
146 Id.
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County, Maryland; Steubenville, Ohio; and Pittsburgh, Pennsylvania
have implemented data collection systems.147 As part of settlements
with the American Civil Liberties Union ("ACLU"), both the Mary-
land State Police and the Philadelphia Police Department are collect-
ing data.148 While many jurisdictions and states have initiated data
collection efforts, some areas have gone a step farther: Connecticut,
Maryland, Kansas, Missouri and Washington have passed state legisla-
tion requiring their state police "to record and make public the racial
and ethnic pattern of traffic stops." '14 9 Moreover, California is taking
an additional step in the right direction. The state Commission on
Police Officer Standards and Training will soon require all police
officers to attend annually four classroom hours of racial-profiling
training.15

The Attorney General's Program on Strengthening Police-Com-
munity Relations that began with the June 1999 Conference has
helped to focus attention on law enforcement programs to prevent,
detect and ensure accountability for civil rights violations of the pat-
tern or practice statute. DOJ continues to initiate meetings on police
accountability, including early warning mechanisms, data collection
and analysis of traffic stops, and issues in use-of-force policies and
practices. Greater use of DOJ's Pattern or Practice Authority would
allow DOJ to closely work with all police officers on training tech-
niques and procedures to avoid situations where minorities are incor-
rectly profiled. While recognizing that law enforcement agencies vary
in terms of expected responsibilities, management structure and size,
DOJ has evidence that agencies that implement and enforce programs
to monitor pattern or practice violations are not as likely to violate
these statutes.151 This is just one important, successful outcome of the
Pattern or Practice Authority initiatives by the Department of Justice.

On February 27, 2001, in his first address to a joint session of
Congress, George W. Bush announced that he had asked Attorney
General John Ashcroft to "develop specific recommendations to end

147 Id.
148 RESOURCE GUIDE, supra note 5, at 2.
149 Id. See also Jo Becker, Maryland State Police Reach Deal On Profiling, WASH. POST,

Jan. 3, 2003, at Al.
150 See Daryl Kelley, Ventura County Federal Racial Profiling Suit Is Dismissed Oxnard, L.

A. TIMES, Mar. 19, 2002, at B1.
151 See Frequently Asked Questions, supra note 3, at 11.
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racial profiling.1' 52 President Bush was adamant that racial profiling is
wrong, and told Congress that "we will end [racial profiling] in
America."'53 But since the change in Presidential administrations,
from the Democratic platform of William J. Clinton to the Republican
platform of George W. Bush in January 2001, only two new Pattern or
Practice Investigations have been initiated.154 This represents a sub-
stantial decrease in the number of initiated investigations when com-
pared to the number initiated during 1999 and 2000.155 Another
difference with respect to the Authority since the change in adminis-
trations is evidenced by comparing the Press Releases issued by DOJ
to announce the initiation of new investigations. An anonymous
source at DOJ indicates a striking comparison between past press
releases and those issued since the change in administrations. The
Press Release from May 7, 2001, announcing the Cincinnati investiga-
tion was brief and general in nature. 56 Attorney General John Ash-
croft was cautious in making the announcement, and explained the

152 President George W. Bush, Address of the President to the Joint Session of Congress
(Feb. 27, 2001), available at www.whitehouse.govlnews/releases/2001/02/20010228.html. See also
Memorandum for the Attorney General (Feb. 27, 2001), available at www.whitehouse.gov/news/
releases/2001/02/20010228-1.html.

153 Address of the President to the Joint Session of Congress, supra note 152.
154 See Frequently Asked Questions, supra note 3.
155 Telephone Interview with Anonymous Source, Attorney for the United States Depart-

ment of Justice (Nov. 26, 2001).
156 See Attorney General Statement Regarding Matters In Cincinnati (May 7, 2001), avail-

able at http://www.usdoj.gov/opa/pr/2001/May/206ag.htm. Attorney General John Ashcroft
issued the following statement regarding the Department of Justice's involvement in ongoing
matters in Cincinnati:

I want to thank the citizens, officials and community leaders in Cincinnati for helping to
bring calm to the city over the last several weeks. It is important for communities to work
together to improve race relations and I hope the cooperative atmosphere that has devel-
oped in the city continues to grow and remains strong.
On April 13, I directed Civil Rights Division attorneys from the Department of Justice to
meet with Cincinnati Mayor Charles Luken, City Manager John Shirey, Police Chief
Thomas Streicher and other community leaders to conduct a review of the practices, pro-
cedures and training of the Cincinnati Police Department and to advise me on steps we
should take to best help the city. After a careful review of their reports and other infor-
mation, I have decided to open a pattern or practice investigation of the Cincinnati Police
Department. In addition, the Department of Justice will provide the city and Police
Department with expert technical assistance on how to best reform their policing
practices.
The Department will conduct a thorough and independent review of Cincinnati Police
Department's policies and practices. Our focus will be on assisting the City to solve its
problems and rebuild trust among the citizens of Cincinnati. Trust is necessary for any
police department to effectively protect citizens. The Department of Justice will enforce
the law to protect Americans' civil rights and also will work cooperatively with the City to
institute policing reforms as quickly as possible.
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focus of the investigation as an effort to "assist[ ] the City to solve its
problems and rebuild trust among the citizens of Cincinnati." '157 The
Press Release was three paragraphs in length, comprised of only nine
sentences. Press releases issued under the Clinton Administration
almost always used very specific language, pinpointed the particular
problems that DOJ had identified within the police department to
date, and listed in detail the process and timeline that the investiga-
tion would follow.158 This comparison indicates a different attitude
towards the Authority under the Republican administration. It is
important to note that civil rights concerns are an issue for all Ameri-
cans, Republicans and Democrats alike. Partisan politics should not
negatively affect the Pattern or Practice Authority, especially since it
offers a solution for dealing with problems of racial profiling.

D. Potential and Existing Problems with the Authority

The Department of Justice's authority for protecting federal civil
rights against police and other law enforcement misconduct at the
state level is not necessarily limited to high-profile cases, but it has yet
to achieve status as a national oversight mechanism for all police
actions, measuring all actions against an ideal norm. This is exactly
the direction in which this power must move if problems with racial
profiling will ever be fully resolved. The scope of DOJ's investiga-
tions is a significant problem. The authority's traditional role was to
play "backstop" in order to "catch the significant criminal violations
that state authorities fail to reach or those where state prosecutive
efforts have failed to satisfy the federal government's [own] inter-
est." '159 The goal has always been to make the cases that are brought
''serve as object lessons of federalism," and to enforce independent
requirements of federal law when state law enforcement officials do
not perform their duties. a6 ° It is not difficult to understand why this
goal remains and serves as a limitation on DOJ's authority. The fed-
eral government has been hesitant to assume too much power because

157 Id.
158 Telephone Interview with Anonymous Source, supra note 155.
159 James P. Turner, Police Accountability in the Federal System, 30 McGEORGE L. REV.

991, 1010 (1999).
160 Id. at 1010-11.
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of traditional views of federalism and constitutional limitations.16' But
while the prioritized system that has resulted at DOJ is curbing some
of the racial profiling problems in America, it is probably not dealing
with the great majority of violations. The goal of DOJ must be altered
and updated, so that it strives to establish itself as the national over-
seer of state and local police departments' daily operations. The limi-
tations on DOJ's ability to investigate other situations, those that are
occurring on a smaller scale, are a result of more than outdated goals,
however. Many of the limitations are a result of a too-small office
with limited resources. 62 There are only about sixty prosecutors in
the Special Litigation Section of the Civil Rights Division to oversee
the entire Pattern or Practice Authority. 163 Additionally, all of the
Assistant United States Attorneys who participate in the program
have dockets full of other types of cases as well, making it difficult to
devote the time and energy that combating racial profiling demands.
DOJ admits that even though their jurisdiction in the area is new, it
has "had more credible allegations of a pattern or practice that war-
rant investigations than we have been able to pursue."'" DOJ should
be given more funding in order to adequately exercise its Authority.
In addition to needing more responsibility for managing law enforce-
ment training at the state levels, the Special Litigation Section should
employ twice as many attorneys to initiate the necessary investiga-
tions. Additional responsibility and additional manpower calls for
additional funding as soon as possible.

Another problem that directly hinders DOJ's Pattern or Practice
Authority relates to the reporting requirements. Under Statute 14141,
the statute that authorizes the authority, there is no reporting require-
ment.'65 The public has little knowledge of an inquiry's initiation by
DOJ. And at the conclusion of these investigations, when consent
decrees and agreements are reached, there is little, if any, effort by
DOJ to publicize its findings and actions. Of course, as with any fed-
eral government program, there are the inevitable political considera-

161 See U.S. CONST. amend. X; New York v. United States, 505 U.S. 144, 157 (1992) (stat-
ing "the Tenth Amendment confirms that the power of the Federal Government is subject to
limits that may, in a given instance, reserve power to the States").

162 Turner, supra note 159, at 1011.
163 Telephone Interview with Anonymous Source, supra note 155.
164 Frequently Asked Questions, supra note 3, at 7.
165 42 U.S.C. § 14141; see also Human Rights Watch, Shielded from Justice: Police Brutality

in the United States (1998), available at http://www.hrw.org/reports98/police/uspo36.htm.
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tions and limitations with publicizing programs' findings. And as one
DOJ insider put it, "The Pattern or Practice Authority is an enforce-
ment program ... keeping people guessing about what is allowed is
part of the idea. We don't want cops to know enough information
about the program that they get too comfortable." '166 But the Ameri-
can public, especially citizens living in cities with large minority popu-
lations, has called for an end to racial profiling at every level and
should be informed about every step the government is taking to
address racial profiling issues.167 That may mean that more police
departments are informed about the Authority and DOJ's rights, but
that result may have a positive, instead of negative, impact at the
police department level. As discussed above, state and local depart-
ments are taking actions to prevent DOJ investigations. These actions
are likely fueled from fear of DOJ's ability to investigate them. The
more police departments that know about DOJ's investigatory
authority, the more they will appreciate, respect and fear the Pattern
or Practice Authority. Accordingly, these departments will continue
to take measures to prevent racial profiling and a DOJ investigation,
even when given complete information about the Authority.

Because of citizens' feelings of misinformation and under-
representation, hundreds of interest groups have emerged to
represent the interests of minorities in the United States. The
NAACP is one such organization whose primary focus is "the protec-
tion and enhancement of the civil rights of African Americans and
other minorities." '168 A similar group, the ACLU, has a broader plat-
form, in that the group is devoted to defending First Amendment free-
doms, but devotes a significant portion of its website to issues and
statistics involving racial profiling.169 In New York City, 48% of black
voters personally fear becoming a victim of police brutality, and 78%

166 Telephone Interview with Anonymous Source, Attorney for the United States Depart-
ment of Justice (Nov. 26, 2001).

167 Polls of New Yorkers, for example, consistently show that minorities are less happy with
police than whites. In an April 2001 poll, 72% of white voters approve of most actions taken by
the NYPD, while only 29% of black voters approve of their performance. See Jerome H. Skol-
nick & Abigail Caplovitz, Guns, Drugs, and Profiling: Ways to Target Guns and Minimize Racial
Profiling, 43 ARIz. L. REV. 413, 415 n.13 (2001) (citing Police Practice Racial Profiling, New
Yorkers Tell Quinnipiac University Poll 3-1; But Voters Feel Safe And Approve Of Police, http:/
www.quinnipiac.edu/polls/nycpolls.html#NYC0501b).

168 NAACP, NAACP Work, at http://www.naacp.org/work/index.html.
169 See American Civil Liberties Union, Racial Equality, available at http://www.aclu.org/

profiling.
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of all voters -black and white-view police brutality as a serious
problem for the city.av° What better way to ease Americans' minds
than to show them that the federal government is acting by monitor-
ing and overseeing state and local law enforcement behavior?

DOJ should do more to advertise and announce the investiga-
tions it initiates and the authority it wields. The success of the
Authority will be furthered if more people are made aware of it;
because people will feel comforted knowing there is government over-
sight and consistency with respect to law enforcement techniques.
People will also be more likely to hold their local police departments
accountable for civil rights violations in policing; police departments
will be more likely to follow procedures closely if they know local
citizens are watching them in addition to the federal government.
Racial profiling accusations have surfaced in various states across the
country in recent months, and the government should make it known
to the public that it is aware of the situation and is taking steps to
prevent this civil abuse.

IV. CURRENT ISSUES RELATED TO RACIAL PROFILING:

IMPLEMENTING A MORE POWERFUL PATTERN OR
PRACTICE AUTHORITY

A recent article in Time Magazine, describing the problems with
police department corruption and profiling in Cincinnati, Ohio poses
an interesting dilemma: "Are we to have a low-crime society, in which
cops are violent cowboys, or a high-crime culture, in which cops can't
stop a mob without written Justice Department approval?" '171 As the
article goes on to point out, this is not a choice we must make.172

Allowing DOJ to utilize its Authority and oversee local law enforce-
ment activities, thereby requiring more accountability of these police
departments, will not make these departments less effective. In fact,
just the opposite is true. If the federal government develops and
implements reasonable racial profiling criteria, and requires that
states uphold and enforce the rules put in place, police forces and citi-
zens alike will be more comfortable that law enforcement is less-cor-
rupt and all will be better protected. And who better to implement

170 See Skolnick & Caplovitz, supra note 167, at 415 n.13.
171 John Cloud, What's Race Got To Do With It?, TIME, July 30, 2001, at 42, 44.
172 See id. at 46 (discussing the history of criminal profiling and the application of race in

creating profiles).
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nation-wide racial profiling criteria than the Department of Justice?
The problem with racial profiling in many areas is not race at all, but
class. "Poor neighborhoods have drugs being sold, disorderly conduct,
gangs, riots, loud music. So police will make more stops in those
areas. '  In order to fully understand policing strategies and patterns,
an examination of more than just skin color is involved. DOJ under-
stands the complexity of the problems, and has witnessed first-hand
how race and class tensions play out in various parts of the country.
DOJ is best positioned to analyze and oversee the situation. The role
of the police has changed; more is expected from police officers in the
twenty-first century. We expect our law enforcement officers to do
more than just respond to crime-we expect them to prevent it. But
as discussed above, police agencies vary from town to town and from
state to state. Along with the various agencies come varying ideolo-
gies and training methodologies, which complicate reform efforts.
There must be some consistency in policing in order to achieve
national change with respect to racial profiling problems, and federal
government oversight by DOJ is the most effective means of achiev-
ing this consistency.

On August 1, 2001, the Senate Committee on the Judiciary, Sub-
committee on Constitution, Federalism and Property Rights held
hearings on the End Racial Profiling Act of 2001.' This legislation
would have outlawed any use of race in traffic or pedestrian stops,
even if race was only one of many factors the police officer adduced in
a profile. The legislation would have allowed a police officer to stop
an African American if they believed him to be a specific black sus-
pect, but otherwise race barred the officer from investigatory activi-
ties. 75  Conservative politicians were prepared to defeat this
legislation, suggesting that a possible explanation for more minority
searches was because they commit a disproportionate number of
crimes.176 The legislation would have decreased the discretion given
to policemen by the Court in Terry to exercise their judgment in mak-

173 Id.
174 S. 989, 107th Cong. (2001); see also H.R. 2074, 107th Cong. (2001).
175 S. 989, 107th Cong. § 501(5) (2001) ("[R]acial profiling does not include reliance on

such criteria in combination with other identifying factors when the law enforcement agent is
seeking to apprehend a specific suspect whose race ... is part of the description of the suspect.").

176 In an article in Weekly Standard, a conservative publication, William Tucker points out
that the latest federal figures cite blacks as 13% of the population but accounting for 21% of all
rape convictions and 46% of all robbery convictions. William Tucker, The Tragedy of Racial
Profiling; It's unjust - and it works, WKLY. STANDARD, June 18, 2001, at 23, 25.
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ing stops. t17 We have seen that race may play a part in police officer's
judgment, because of the inherent backgrounds and socioeconomic
beliefs of officers in various parts of the country. But the American
judicial system has not historically viewed officer's beliefs as determi-
native, and it may not be the best approach for dealing with problems
of racial profiling. Because of this and various other political consid-
erations, the legislation did not make it past initial hearings in August
2001.178 There is no similar proposed legislation thus far in the 108th
Congress, but Senate Bill 16, the "Equal Rights and Equal Dignity for
Americans Act of 2003," does mention racial profiling.179

In the wake of the September 11, 2001, terrorist attacks on the
United States, Congress, DOJ, and the American people are very
focused on racial profiling and its civil rights implications. It is crucial
that a balance is struck between pursuing criminals and protecting
Constitutional rights. DOJ is aware of the need for this balance as it
conducts its investigations into the attacks. DOJ has been aggressive
in its investigation, and by November 15 had arrested over 1,000 peo-
ple believed to have played a role in the attacks.80 In addition, DOJ
compiled a list of more than 5,000 names of individuals wanted for
questioning in connection to the attacks."' According to a former
chairman of the House immigration subcommittee, "99% of the
[American] people will not object to [DOJ's aggressive] behavior
because they will want to prevent terrorist acts. '182 The public is sup-
portive of DOJ's efforts in the war against terrorism, and seems to
trust the government to strike the correct balance between Constitu-
tional rights and the pursuit of criminals. This is evidence that Ameri-
cans are not inclined to fear or oppose police techniques of profiling
when it helps to prevent future crime.

As discussed above, there are some situations in which race plays
an important role in stopping crime. Allowing the legislature to make
a determination that the use of racial criteria must be restricted may

177 See supra note 175 (stating the scope of prohibited activity defined as "racial
profiling").

178 Various Capitol Hill sources have confirmed this sentiment, though all wish to remain
anonymous.

179 Title V of the bill is entitled "Racial Profiling," and suggests that the practice is wrong
and is "a real and measurable phenomenon." S. 16, 108th Cong. §§ 501(a)(2), (6) (2003).

180 Thomas Farragher & Kevin Cullen, Plan to Question 5,000 Raises Issue of Profiling,
BOSTON GLOBE, Nov. 15, 2001, at Al.

181 Id.
182 Id.
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be overly burdensome on law enforcement officers' ability to do their
job and directly contradicts what our Courts have allowed. DOJ's
Pattern or Practice Authority should be better utilized and relied
upon to control racial profiling without infringing on police officers'
right to use race, along with other characteristics, as effective investi-
gative criteria.

Overall, racial profiling is a negative policy choice for local offi-
cials and police managers. It occurs because these elected officials,
police managers and rank-and-file police allow it, and it will be diffi-
cult to reshape ideologies in abusive areas of the country without the
commitment of individuals at every level, from the Attorney General
of the United States to the newest member of the local sheriff's
department. But because racial profiling is a negative policy choice
and occurs while officers are on a beat, away from supervision, it must
be combated and minimized through various means with the coopera-
tion of every level. Although it is not possible to dictate the underly-
ing reasons officers act the way they do with respect to race, it is
possible to put into place specific regulations governing police conduct
to prevent racial profiling. Along with these regulations will be severe
disciplinary measures to prevent violations of the rules. Suggested
disciplinary measures should be enforced on individual officers, as
well as entire departments, and should include monetary fines, com-
munity service, suspension and even expulsion. This is not to say that
the method for combating racial profiling must be complicated. The
key to dealing with racial profiling is improving police accuracy, which
can best be accomplished by giving DOJ more authority to investigate
law enforcement practices at the state and local levels. Improving
accuracy can be accomplished first by collecting and managing all data
of police stops; second, by overseeing the management of police so
that they receive adequate training, enforcement of civilly just poli-
cies, and discipline for violations of these policies; and finally, by
bringing lawsuits when police practices step over the line. Pattern and
practice suits and the potential for one in any jurisdiction is a strong
influence for a law enforcement department to revise policies for
stops and searches and walk a very careful line. DOJ's Special Litiga-
tion Section is well suited with the necessary knowledge to monitor
these departments, and should be given even more authority to order
data collection from police departments. The Special Litigation Sec-
tion is also capable and ready to oversee police department managers
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and has the statutory power to bring lawsuits when a pattern or prac-
tice of civil misconduct is discovered, if additional funding and author-
ity is approved. The government's Pattern or Practice Authority is the
tool America needs to minimize racial profiling and civil rights abuse.
DOJ's Authority should be fully utilized in order to focus on abusive
police departments, and in the spirit of the twenty-first century's law
enforcement expectations, identify racial profiling before it occurs.

The Pattern or Practice Authority is still young, and many argue
that it has not proven an effective means of dealing with racial profil-
ing thus far. As with other civil rights laws, the mere presence of a
valid federal statute does not eliminate longstanding patterns of police
misconduct and civil rights abuse. In order to achieve valid, powerful,
legitimate civil rights protection from a law, we must ensure a diligent
enforcement effort. It may be difficult to convince some Americans
that Washington bureaucrats should be allowed to second-guess local
police officers by bringing criminal actions against them. Especially
since the officers are the individuals on the front line, enforcing local
laws for the local citizens. But as the world evolves, and ideologies
change, we move farther and farther away from the notions that domi-
nated this country before the Civil Rights Act of 1964, and more
towards the notion that we are one nation, and one people. A central-
ized notion of policing, especially with respect to racial classifications,
should be embraced by all Americans. One ideology should work -
from Florida to Maine, from California to Washington, D.C. - all
across America. The ideology will embrace American principles,
rights, and freedoms, and will be reflective of the Constitution of the
United States of America, which guarantees equality to all human
beings, regardless of race or cultural background. Americans must
stand together, united by the federal government, and allow that gov-
ernment to exercise its authority to protect the principles of fairness
and equality that makes the United States unique from all other
nations.

V. CONCLUSION

"The challenge that confronts American police organizations is
how to sustain the historic decline in rates of criminal activity while
enhancing police legitimacy in the eyes of communities they serve.
Addressing allegations of racial profiling is central to this new mis-
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sion. '' 8 For a great many years DOJ has worked at evolving a credi-
ble system of police accountability under federal law. The Pattern or
Practice Authority granted to it in 1994 furthered this effort, but the
goal has yet to be achieved. There are definite signs that police
departments' behavior has improved over the past 25 years, and
America is moving away from notions of racism and minority repres-
sion. As the country transitions from this era to the next society is
becoming more comfortable and adamant about equality for all. But
racial profiling will not disappear overnight. As it continues to cause
fear in the hearts of millions of Americans on a daily basis, DOJ must
utilize the authority it has been given by Congress to collect the infor-
mation and make the necessary decisions and changes to police
departments and law enforcement agencies across the country. Con-
gress has offered no adequate solution to this problem, just as the
courts have not offered a solution. A new approach to utilizing the
Department of Justice's Pattern or Practice Authority is the answer
for controlling racial profiling in America. We must let DOJ lead the
way.

183 RESOURCE GUIDE, supra note 5, at 60.
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