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I. INTRODUCTION

The Supreme Court recently ruled unanimously in Florida v. J.L.1
that an anonymous tip to the police that a person is carrying a gun is
not sufficient justification for the police to detain and search that indi-
vidual, when the tip is lacking in reliability and provides no further
corroborative information.2 However, the Court left the door open to
interpretation by declining to speculate about the circumstances under
which the danger alleged in an anonymous tip might be so great as to
justify a search even without a showing of reliability.' This open door
has produced a split among the federal circuits and the states as to
what type of threat, if any, merits a less stringent standard.4 A hand-
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1 529 U.S. 266 (2000) (Because the defendant in this case was a minor at the time of his
arrest and prosecution, the court substituted the initials of "J.L." instead of using his full name.).

2 See id. at 274.
3 "We do not say, for example, that a report of a person carrying a bomb need bear the

indicia of reliability we demand for a report of a person carrying a firearm before the police can
constitutionally conduct a frisk. Nor do we hold that public safety officials in quarters where the
reasonable expectation of Fourth Amendment privacy is diminished, such as airports and
schools, cannot conduct protective searches on the basis of information insufficient to justify
searches elsewhere." Id. at 273-74 (citations omitted).

4 See United States v. Wheat, 278 F.3d 722 (8th Cir. 2001) (acknowledging a split among the
circuits and several states in the context of deciding an appeal from a conviction for possession
of cocaine that resulted from an anonymous tip); see also Arizona v. Gomez, 6 P.3d 765 (Ariz.
2000) (acknowledging but not deciding in light of J.L. that an alleged "imminent danger" may
allow for a lessened standard of reliability and corroboration); City of Pratt v. Stover, 32 P.3d
1143 (Kan. 2001) (acknowledging but not deciding that J.L. may require that Kansas reexamine
its "immediate danger" exception in analyzing anonymous tips as held in Kansas v. Slater, 986
P.2d 1038 (Kan. 1999)).
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ful of courts interpret J.L. to hold that the focus of inquiry should be
on the level of danger alleged instead of solely on the reliability and
corroboration,5 while other courts hold that the focus of inquiry
remains on the reliability and corroboration of the anonymous tip. 6

5 Some courts that have addressed the issue of anonymous tips in light of J.L. have held
that an alleged greater danger merits a lower standard of reliability and corroboration. See, e.g.,
United States v. Nelson, 284 F.3d 472, 483 (3d Cir. 2002) ("We believe that JL. was addressing a
tendency by courts to use suspicion of possession of a gun to justify the stop, but it did not
disturb the Supreme Court's consistent prior teaching that an officer, in determining whether
there is reasonable suspicion, may take into account reports of an active threat."); United States
v. Holloway, 290 F.3d 1331, 1338 (11th Cir. 2002) (holding a warrantless entry into defendant's
home valid after police received two anonymous telephone calls about "gunshots" and "arguing"
inside the residence); Wheat, 278 F.3d at 736 ("In cases of possible drunk driving, we think that
the governmental interest in effecting an immediate investigatory stop is very strong, and the
intrusion upon the constitutionally protected interests of the private citizen, although also signifi-
cant, is comparatively less so."); State v. Walshire, 634 N.W.2d 625, 630 (Iowa 2001) (finding
drunk driving to be "a serious public hazard" that "might call for a relaxed threshold of reliabil-
ity."); State v. Rutzinski, 623 N.W.2d 516, 527 (Wis. 2001) (emphasizing that it did not advocate a
blanket exception to the reliability requirement for tips concerning alleged drunk driving, but at
the same time clearly states that the "extraordinary danger" of drunk driving meant that any
allegations thereof had to be seriously considered in weighing the totality of circumstances);
State v. Boyea, 765 A.2d 862, 867 (Vt. 2000) ("In contrast to the report of an individual in
possession of a gun, an anonymous report of an erratic or drunk driver on the highway presents
a qualitatively different level of danger, and concomitantly greater urgency for prompt action.");
State v. Marks, No. MV99407373S, 2000 Conn. Super. LEXIS 3662 (Conn. Super. Ct. Dec. 7,
2000) (denying a motion to suppress a stop based on an anonymous tip of erratic driving, even
though the officer witnessed no unlawful driving); People v. Coulombe, 102 Cal. Rptr. 2d 798,
803 (Cal. Ct. App. 2000) (stating that an anonymous report of an individual possessing a gun at a
crowded New Year's eve celebration presents an increased danger that is distinguished from the
tip presented in J.L. where the defendant was alleged to be possessing a gun at a nearly deserted
bus stop).

6 A handful of federal courts and lower state courts which have considered this issue in
light of J.L. have reached a different conclusion. See, e.g., United States v. Fisher, 145 F. Supp.
2d 853, 858 (E.D. Mich. 2001) (holding that an anonymous telephone report of a woman being
kidnapped did not justify officer's warrantless entry in to defendant's motel room); State v.
Boyle, 793 So. 2d 1281, 1284-85 (La. Ct. App. 2001) (holding that an anonymous tip that the
driver of a particular pick-up truck was intoxicated did not justify a Terry stop of the suspect in
his own driveway, considering the fact that the officers had not witnessed any criminal activity or
unusual driving, and the fact that the stop took place on the suspect's private property); Wash-
ington v. State, 740 N.E.2d 1241, 1243-46 (Ind. Ct. App. 2001) (reversing the denial of a motion
to suppress marijuana seized during an investigatory stop of a vehicle made pursuant to anony-
mous tip that the driver was possibly drunk, because the officer had not personally observed any
dangerous driving during the two miles he followed the car, and had not corroborated any
detailed predictions of the suspect's future behavior); Commonwealth v. Lubiejewski, 729
N.E.2d 288, 290-93 (Mass. 2000) (holding that an anonymous cellular phone call claiming that a
pickup truck had been driving on the wrong side of the road could not justify an investigatory
stop because, although the trooper had corroborated all the innocent details about the truck,
including its license plate number, he had not personally witnessed any erratic driving, and the
caller had already told the dispatcher that the truck had returned to the correct side of the road,
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This article presents the argument that police 7 should be permitted to
use a lessened standard of reliability and corroboration in assessing
anonymous tips, as the alleged danger to the public increases. This
article also presents the argument that the courts should continue to
employ the totality of the circumstances test8 in deciding if police
action was reasonable under the Fourth Amendment. 9

There is no doubt that anonymous tips serve a vital public service
by providing police information about crimes from individuals who
may not want to, or are unable to reveal their identities." However,
in deciding how to proceed on anonymous information, police are
often faced with conflicting priorities. On one hand, police are forced
to rely on incomplete, inaccurate, unverified, or contradictory infor-
mation. On the other hand, police feel a good faith sense of urgency to
act when an emergency call goes out of a drunk driver careening down
the highway or of a kidnapping in progress. This uncertainty in the
validity of information presents the difficult situation for police of
knowing how to proceed without running afoul of individual Fourth
Amendment rights. The difficult issue for the courts to decide in
assessing police action in this area is how to balance the legitimate
needs of law enforcement in protecting the public, while effectively
protecting individual Fourth Amendment rights.' The Fourth
Amendment search and seizure issues pertaining to anonymous tips
are relevant to anyone involved in the criminal justice system includ-

so "the emergency had ended"); Stewart v. State, 22 S.W.3d 646, 648-50 (Tex. Ct. App. 2000)
(holding that an anonymous tip that a driver had appeared highly intoxicated while entering the
vehicle did not justify a stop, because the description of the suspect was so general that the court
questioned whether the officer was certain he had stopped the correct suspect, and the officer
had not witnessed any erratic driving).

7 The term "police" as used in this article represents all law enforcement officers at the
federal, state, and local levels.

8 See generally United States v. Sokolow, 490 U.S. 1 (1989); United States v. Cortez, 449
U.S. 411 (1981); Terry v. Ohio, 392 U.S. 1 (1968).

9 The Fourth Amendment provides in full: "The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirma-
tion, and particularly describing the place to be searched, and the persons or things to be seized."
U.S. CONST. amend. IV.

10 GEORGE F. COLE, CRIMINAL JUSTICE: LAW AND POLITICS 78-94 (6th ed. 1993).
11 See United States v. DeBerry, 76 F.3d 884, 886 (7th Cir. 1996) (holding that the analysis

under the Fourth Amendment involves "strik[ing] the proper balance between the right of the
people to be let alone and their right to be protected from armed predators").
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ing individual citizens, police, prosecutors, defense attorneys, judges,
and educators.'2

This article provides a summary of the current standards being
employed by the courts in examining police action as it relates to
anonymous tips and the implications of those standards as they relate
to Fourth Amendment search and seizure requirements. Section II
provides an overview of the issues to be addressed in terms of three
short analytical examples of police situations involving anonymous
tips. Alternatively, Section III begins by providing a brief history of
the Fourth Amendment to include the reasonable and probable cause
requirements, the totality of the circumstances test, consent, and evi-
dence of the Court's strong willingness to protect these rights through
use of the exclusionary rule. It discusses the landmark case of Terry v.
Ohio 3 and the development of reasonable suspicion as a lessened
standard in Fourth Amendment analysis. Finally, this section will
briefly discuss the numerous exceptions the Court has carved out as
evidence of its willingness to balance individual Fourth Amendment
protections against the needs of the public. Section IV covers the
Supreme Court cases dealing with confidential informants and anony-
mous tips that provided the basis for its decision in J.L. Sections V
and VI provide an overview and analysis of the court's reasoning in
J.L.

Section VII presents arguments for carving out an imminent dan-
ger exception in the context of anonymous tips using a sliding scale
approach. This approach would allow for a lessened standard of relia-
bility and corroboration as the threat of the alleged harm increases in
situations where there is an immediate threat of harm to the public.
This approach is in no way a dramatic departure from the Court's
holdings over the past thirty years, but is instead a logical extension of
its willingness to allow flexibility in individual Fourth Amendment
protections when dealing with exigent circumstances in public situa-
tions. The Court has found this argument persuasive in analogous
cases that involved public transportation employees, public roadways,
schools, and airports. Evidence of the Court's willingness to grant

12 Brief for the United States as Amicus Curiae Supporting Petitioner at 1, Florida v. J.L.,
529 U.S. 266 (2000) (No. 98-1993) ("Because th[is] question arises in prosecutions conducted by
the United States, the United States has a substantial interest in its resolution.").

13 392 U.S. 1 (1968).

[Vol. 13:2
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exceptions in the area of Fifth Amendment 4 Miranda5 protections
will also lend support to this position. The practicality of this position
will be demonstrated in two broad contexts of DUI116 or Reckless
Driving investigations, and secondly in the context of armed
encounters. 17 Section VIII will present a brief argument for the con-
tinued use of the totality of circumstances test in evaluating police
action in this area. In conclusion, Section IX will present a brief per-
spective of current events affecting the Fourth Amendment post-Sep-
tember 11, 2001.

II. HYPOTHETICAL SITUATIONS

The issue of anonymous tips presents itself daily in every police
agency across America. Listening to a police radio or scanner, one
may be surprised by the lack of information police often operate on
when responding to calls. The following three hypothetical examples
are similar to incidents that American police officers face every day.
Consider them in the context of the issues presented at the various
stages in this article, and decide how the police should proceed.

1. A police dispatcher receives an anonymous call that the fol-
lowing individual has a small amount of heroin and marijuana on
his person. The anonymous tipster tells the dispatcher that the
individual's name is Juan Miguel Lopez, that he is 5'5", 180 lbs,
wearing a green plaid shirt, blue jeans, tan work boots, and is
standing on the corner of a certain intersection. The dispatcher
relays the information to the uniformed officers on duty and
within five minutes police officers arrive at the above street cor-
ner and observe an individual matching the given description.

2. A police dispatcher receives an anonymous call that a drunk
driver is traveling on a major interstate highway. The caller was
on a cell phone, did not provide a callback number, and has since
hung up on the dispatcher. The vehicle is described as a newer
looking Dodge four door, red in color, license plate VA 555-1212,

14 The Fifth Amendment provides in part that no person "shall be compelled in any crimi-
nal case to be a witness against himself ... " U.S. CONST. amend. V.

15 Miranda v. Arizona, 384 U.S. 436 (1966).
16 The term "DUI" will be used in this article to denote the common offense of "drunk

driving" or "driving while intoxicated."
17 While the focus of this position is on firearms, specifically concealed handguns, it also

applies in the broader context to any armed encounter where deadly weapons are a factor.
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driven by a white male approximately 30 years of age, who
appears to be falling asleep at the wheel. The vehicle is swerving
in both lanes of traffic and onto the shoulder of the road, and
traveling at erratic speeds. Within three minutes of receiving this
message, and less then a mile from the stated location, police
officers spot this vehicle stopped at an off-ramp traffic light. The
officers do not observe any traffic or criminal violations by the
driver.

3. A police dispatcher receives an anonymous call that a bomb
will be placed in a high-rise office tower that houses numerous
civilian and Department of Defense offices. The caller uses a cell
phone and the number cannot be traced. The caller stated that a
Middle Eastern male, approximately forty-five years old, dressed
in a suit, and carrying a black briefcase will be delivering the
bomb between ten o'clock and eleven o'clock in the morning on
today's date. The bomb is reported to contain twenty pounds of
plastic explosive wrapped in garbage bags so the dogs cannot
smell it. He will place the bomb in a stairwell and remotely
detonate it one hour after planting it. This building employs
thousands of workers, many of whom are of Middle Eastern
descent.

III. OVERVIEW OF FOURTH AMENDMENT JURISPRUDENCE

A. General Background

As a starting point in deciding the proper police response to the
three hypothetical examples, a brief history of the Fourth Amendment
and its subsequent treatment by the Court is necessary. The Fourth
Amendment of the United States Constitution is one of most pro-
tected and cherished of constitutional rights. It grew out of concerns
of the American colonists to be secure in their homes and persons
from arbitrary and overreaching action by the English government. 8

The Supreme Court has repeatedly stated that the central concern of
the Fourth Amendment is the protection of the individual from arbi-
trary and oppressive conduct.19 The Fourth Amendment recognizes

18 For an extensive discussion on the history of the Fourth Amendment, see JoHN W.
HALL, SEARCH AND SEIZURE (3d. ed. 2000).

19 See generally California v. Acevedo, 500 U.S. 565 (1991); United States v. Place, 462 U.S.
696 (1983).

[Vol. 13:2
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an individual's right to be free from unreasonable 20 searches and
seizures by government officials and persons acting on behalf of, or as
agents of, the government.2' The principal purpose of the Fourth
Amendment is the protection of an individual's reasonable expecta-
tion of privacy.22 The focus is on the person and not simply places.23

"No right is held more sacred, or is more carefully guarded, by the
common law, than the right of every individual to the possession and
control of his own person, free from all restraint or interference of
others, unless by clear and unquestionable authority of law. ' 24 It is
apparent from the language of the Fourth Amendment that a valid
arrest or search warrant may only be issued upon facts establishing
probable cause.2 5 Probable cause can be an elusive concept that is
judged from the totality of the circumstances and is not a bright-line
test.26 Because most government seizures arise in the context of crimi-
nal activity, the primary focus of judicial decisions regarding the

20 See Terry v. Ohio, 392 U.S. 1, 9 (1968) (recognizing that what the Constitution forbids is
not all searches and seizures, but unreasonable searches and seizures).

21 See New Jersey v. T.L.O., 469 U.S. 325 (1985) (holding that the Fourth Amendment
applies to searches conducted by public school officials because they act as representatives of the
state); see also Burdeau v. McDowell, 256 U.S. 465 (1921) (noting that courts have declined to
exclude evidence in criminal cases where obtained by private persons; however, the Fourth
Amendment is applicable to private individuals who are acting as instruments or agents of the
government); accord United States v. Jacobsen, 466 U.S. 109 (1984) (same result even if a pri-
vate citizen summons the police and conducts a search prior to their arrival and arriving officers
subsequently repeat the citizen's search).

22 See Katz v. United States, 389 U.S. 347 (1967). Katz involved the bugging of a telephone
booth by federal agents who intercepted a telephone call of the defendant, thereby implicating
him in a crime. Justice Harlan's concurring opinion recognized that the Fourth Amendment
protects people, not places. Id. at 361. Harlan believed that a twofold requirement meant that
first, the person had exhibited an actual (subjective) expectation of privacy and second, that the
expectation be one that society is prepared to recognize as "reasonable." Id. Thus, although a
public telephone booth is accessible to the public at other times, while it is occupied it is a
temporarily private place in which its occupants' expectations of freedom from intrusion are
recognized as reasonable.

23 Id. at 353.
24 Union Pac. Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891).
25 See Michigan v. DeFillippo, 443 U.S. 31, 37 (1979) ("'[P]robable cause' to justify an

arrest means facts and circumstances within the officer's knowledge that are sufficient to warrant
a prudent person, or one of reasonable caution, in believing, in the circumstances shown, that the
suspect has committed, is committing, or is about to commit an offense."); accord Illinois v.
Gates, 462 U.S. 213 (1983).

26 See United States v. Cortez, 449 U.S. 411, 417-18 (1981) ("[Tjhe essence of all that has
been written is that the totality of the circumstances - the whole picture - must be taken into
account ... [T]he evidence thus collected must be seen and weighed not in terms of library
analysis by scholars, but as understood by those versed in the field of law enforcement.").
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Fourth Amendment has been on the actions of law enforcement.27

The Supreme Court has recognized that whenever a police officer
accosts an individual and restrains his freedom to walk away, he has
seized that person within the meaning of the Fourth Amendment. 28 A
consensual encounter by the police and an individual does not raise
Fourth Amendment concerns as long as it is not coercive in nature
and the individual reasonably believes he or she is free to ignore the
police.29 However, consensual encounters are generally not an effec-
tive law enforcement tool in the context of emergency situations
where quick action is a necessity.3" The Fourth Amendment stands
today as a pillar of personal freedom against government intrusion but
continues to be the subject of continuous litigation in its application.
The following section details the Court's actions designed to safeguard
the protections guaranteed in the Fourth Amendment while balancing
the legitimate needs of the police to protect the public. Examine the
following remedies and exceptions as they may be applied to the three
hypothetical situations.

27 But see, for the applicability of the Exclusionary Rule to civil and "quasi-criminal" pro-
ceedings: I.N.S. v. Lopez-Mendoza, 468 U.S. 1032 (1984); United States v. Janis, 428 U.S. 433
(1976); One 1958 Plymouth Sedan v. Pennsylvania 380 U.S. 693 (1965).

28 See Terry v. Ohio, 392 U.S. 1, 16 (1968); see also Whren v. United States, 517 U.S. 806
(1996) (finding that the temporary detention of individuals during an automobile stop by the
police, even if for a brief period of time and for a limited purpose, constitutes "seizure" of
persons within the meaning of the Fourth Amendment); California v. Hodari D., 499 U.S. 621
(1991) (holding that, in order to constitute a seizure under the Fourth Amendment, there must
be either an application of physical force, however slight, or submission to police officer's show
of authority); Brower v. County of Inyo, 489 U.S. 593, 597 (1989) (finding that a Fourth Amend-
ment seizure occurs "when there is a governmental termination of freedom of movement
through means intentionally applied"); Brown v. Commonwealth, 440 S.E.2d 619 (Va. App. 1994)
(finding that defendant was "seized" when a police officer stopped his automobile and asked for
his operator's license); Motley v. Commonwealth, 437 S.E.2d 232 (Va. App. 1993) (finding that
accused was "seized" when he was stopped pursuant to the command of an officer ten feet
away).

29 See generally Florida v. Bostick, 501 U.S. 429, 436 (1991) (finding that if "a reasonable
person would feel free to decline the officers' requests or otherwise terminate the encounter"
then he or she has not been seized); Florida v. Royer, 460 U.S. 491, 497 (1983) ("[L]aw enforce-
ment officers do not violate the Fourth Amendment by merely approaching an individual on the
street or in another public place, by asking him if he is willing to answer some questions, by
putting questions to him if the person is willing to listen, or by offering in evidence in a criminal
prosecution his voluntary answers to such questions."); accord United States v. Drayton, 536
U.S. 194 (2002); INS v. Delgado, 466 U.S. 210 (1984).

30 The issue of consent is only raised here to note that it has limits in police work in that
individuals cannot be compelled to submit to police authority.
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B. The Exclusionary Rule

The Supreme Court has shown a strong willingness to uphold the
Fourth Amendment protections guaranteed in the Constitution. The
primary means of protection and subject of intense litigation has come
to be known as the Exclusionary Rule,3" which bars the use of evi-
dence by the government, obtained in violation of the Fourth Amend-
ment, in state and federal criminal trials. The Exclusionary Rule grew
out of a mix of Fifth Amendment and Fourth Amendment rights.32

The Exclusionary Rule seeks to deter and remedy police misconduct,
and continues to provide the primary means of protecting Fourth
Amendment rights today.33 For example, in the three hypothetical sit-
uations a common argument made by a suspect who was stopped by
the police would be that he or she was seized with lack of probable
cause and therefore the seizure should be ruled inadmissible as a vio-
lation of the Fourth Amendment.

C. Exceptions to the Strict Arrest & Warrant Requirements of the
Fourth Amendment

In spite of this tendency to protect the Fourth Amendment, what
seems to have emerged from a long line of Court opinions is a balanc-

31 See Mapp v. Ohio, 367 U.S. 643 (1961) (extending the Exclusionary Rule to all state
criminal proceedings); cf. Wolf v. Colorado, 338 U.S. 25 (1949) (extending Fourth Amendment
protection to the states but not the Exclusionary Rule), overruled by Mapp v. Ohio, 367 U.S. 643
(1961); Weeks v. United States, 232 U.S. 383 (1914) (preventing the use of evidence obtained in
violation of the Fourth Amendment in federal criminal trials), overruled by Mapp v. Ohio, 367
U.S. 643 (1961). See also Wong Sun v. United States, 371 U.S. 471 (1963) (recognizing the "fruit
of the poison" tree doctrine to exclude evidence illegally obtained).

32 U.S. CONST. amends. IV, V, supra notes 9, 14. See also Boyd v. United States, 116 U.S.
616, 622, 633 (1886) ("It is our opinion, therefore, that a compulsory production of a man's
private papers to establish a criminal charge against him, or to forfeit his property, is within the
scope of the [F]ourth [A]mendment to the constitution, in all cases in which a search and seizure
would be, because it is a material ingredient, and effects the sole object and purpose of search
and seizure ... We have already noticed the intimate relation between the two amendments.
They throw great light on each other. For the 'unreasonable searches and seizures' condemned
in the [F]ourth [A]mendment are almost always made for the purpose of compelling a man to
give evidence against himself, which in criminal cases is condemned in the [F]ifth [A]mendment;
and compelling a man 'in a criminal case to be a witness against himself,' which is condemned in
the [F]ifth [A]mendment, throws light on the question as to what is an 'unreasonable search and
seizure' within the meaning of the [F]ourth [A]mendment.").

33 See Wayne R. LaFave, "Case-by-Case Adjudication" Versus "Standardized Procedures":
The Robinson Dilemma, 1974 Sup. CT. REV. 127, 141 (1974).
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ing test.34 The Court has long recognized that the effective use of law
enforcement for the protection of the public necessitates some flexi-
bility in the strict application of the Fourth Amendment. Since its
adoption, "the question of how to strike the proper balance between
citizens' privacy and effective law enforcement has puzzled scholars,
practitioners, and citizens."3  The Supreme Court has stated on
numerous occasions that a search or seizure without a warrant is to be
viewed as "exceptional."36 However, the common law has long recog-
nized situations where a search and seizure is permitted absent a war-
rant.37 Further, it appears that on a daily basis, the vast majority of
search and seizures conducted by police are done in the absence of a
warrant as a uniformed police officer on patrol in the United States is
far more likely to conduct a warrantless search and seizure of a pedes-
trian or motorist then he is to first obtain a search or arrest warrant.3 8

Nevertheless, this does not vitiate the requirement that the police still
need probable cause to arrest or search.39

Likewise, there are even more instances where a police officer
will be called upon or observe situations that mandate further investi-
gation but do not rise to the level of probable cause allowing a seizure
of an individual or property. Recognizing this,4" the Court has held in

34 See United States v. White, 401 U.S. 745, 786-87 (1971) (Harlan, J., dissenting); accord
Delaware v. Prouse, 440 U.S. 648, 654 (1979) ("Thus, the permissibility of a particular law
enforcement practice is judged by balancing its intrusion on the individual's Fourth Amendment
interests against its promotion of legitimate governmental interests.").

35 E.g., Amy B. Cooper, Note, Criminal Procedure - The Pennsylvania Supreme Court
Declines an Invitation to Join the Federal Circuit Trend Towards Diminished Fourth Amendment
Protections - Commonwealth v. Jackson, 698 A.2d 571 (Pa. 1997), 72 TEMP. L. REV. 743, 743
(1999); accord Prouse, 440 U.S. at 654.

36 E.g., McDonald v. United States, 335 U.S. 451, 453 (1981); Camara v. Municipal Court
387 U.S. 523, 528-29 (1967); Johnson v. United States, 333 U.S. 10 14 (1948).

37 See United States v. Robinson, 414 U.S. 218, 224 (1973) ("It is well settled that a search
incident to a lawful arrest is a traditional exception to the warrant requirement of the Fourth
Amendment."); accord Chimel v. California, 395 U.S. 752, 763, 773 (1969) (When an arrest is
made, "[t]here is ample justification.., for a search of the arrestee's person and the area 'within
his immediate control."

38 Cf. United States v. Watson, 423 U.S. 411 (1976) (recognizing the common law rule that
allows police to arrest an individual for misdemeanors committed in their presence or with prob-
able cause that a felony has been committed).

39 See Wong Sun v. United States, 371 U.S. 471 (1963) (recognizing probable cause is also
required for warrantless arrests and seizures); see also Mallory v. United States, 354 U.S. 449,
454 (1997) ("The police may not arrest upon mere suspicion alone but only on probable cause.").

40 See Terry v. Ohio, 392 U.S. 1, 7 (1968) (holding that the Fourth Amendment does not
require a policeman, who lacks the precise level of information necessary for probable cause to
arrest, to simply shrug his shoulders and allow a crime to occur or a criminal to escape. On the
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a long line of cases that something less than probable cause may jus-
tify the police searching and seizing an individual under a lessened
standard known as reasonable suspicion.4 This proposition was con-
firmed in the 1968 decision of Terry v. Ohio.42

In Terry, a 30-year veteran plain-clothes detective became suspi-
cious of two men standing on a street corner who repeatedly peered
into a store window, walked by the store, and looked back at the store
at least a dozen times.43 The officer observed two of the men talk with
a third man and then walk further up the street. The officer then fol-
lowed the men and confronted them, believing them to be planning a
robbery.' The police officer then identified himself and asked the
suspects for their names. The two suspects provided ambiguous and
contradictory information, at which point the officer proceeded to
conduct a patdown4 5 of one of the men.' During the patdown, the
officer felt a gun on one of the suspects, and the suspect was later
charged with and convicted of carrying a concealed weapon. The
court held the stop and frisk valid because the police officer, even
though lacking a search warrant, had a reasonable articulated suspi-
cion that the individuals were involved in criminal activity, which jus-
tified the stop.47 The officer also had a reasonable articulated
suspicion that the individuals were armed and dangerous, which justi-
fied the frisk."

In assessing the reasonableness of police action the court looks to
the totality of the circumstances in deciding if the police search and
seizure were within the confines of the Fourth Amendment.4 9

contrary, the Court recognized that it may be the essence of good police work to adopt an
intermediate response.).

41 Id. at 8 (noting that a brief stop of an individual, in order to determine his identity or to

maintain the status quo momentarily while obtaining more information, may be most reasonable
in light of the facts known to the officer at the time).

42 392 U.S. 1 (1968).
43 Id. at 5.
44 Id. at 6.
45 A "patdown" is a limited search premised on safety which is designed to allow for the

limited detection of weapons.
46 Terry, 392 U.S. at 7.
47 Id.
48 Id. at 8.
49 See Illinois v. Gates, 462 U.S. 213, 230-231, 232 (1983) ("The totality of the circumstances

approach is far more consistent with our prior treatment of probable cause than is any rigid
demand that specific 'tests' be satisfied .... Probable cause is a fluid concept - turning on the
assessment of probabilities in particular factual contexts - not readily, or even usefully, reduced
to a neat set of legal rules."); see also Brinegar v. United States, 338 U.S. 160 (1949) (explaining
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Although not without limits,5" the Terry legacy has had a powerful and
lasting impact on police practices regarding the Fourth Amendment.51

In addition to the reasonable suspicion exception, the Court has
shown a strong willingness to balance the interests of the public
against the individual by carving out numerous other exceptions to the
Fourth Amendment probable cause and warrant requirements in a
long line of cases52 both preceding and following Terry. These cases

that probable cause deals with probabilities that are not technical, but instead are factual and
practical considerations of everyday life on which reasonable and prudent men, not legal techni-
cians, act).

50 See Sibron v. United States, 392 U.S. 40 (1968) (holding a police officer's Terry stop of a
known drug addict and demand to produce illegal narcotics to be in violation of the Fourth
Amendment. Aside from previous knowledge that the subject was a drug addict, the officer
observed no articulable conduct that would provide reasonable suspicion of criminal activity.);
accord Bond v. United States, 529 U.S. 334 (2000) (holding that police may not squeeze luggage
stored in an overhead compartment of a bus to search without violating a person's reasonable
expectation of privacy).

51 Accord United Sates v. Sokolow, 490 U.S. 1 (1989); United States v. Hensley, 469 U.S.
221 (1985); Florida v. Royer, 460 U.S. 491 (1983).

52 See, e.g., Bd. of Educ. of Indep. Sch. Dist. No. 92 v. Earls, 536 U.S. 822 (2002) (allowing
mandatory school drug testing of any students involved in extracurricular activities); United
States v. Knights, 534 U.S. 112 (2001) (extending the holding in Griffin v. WLconsin to allow for
a search of evidence of further crimes in probationer's home); Maryland v. Wilson, 519 U.S. 408
(1997) (allowing police to order passengers out of vehicle during lawful traffic stop even in
absence of reasonable suspicion): Minnesota v. Dickerson, 508 U.S. 366 (1993) (permitting the
seizure of evidence discovered in "plain view"); California v. Acevedo, 500 U.S. 565 (1991) (per-
mitting a warrantless probable cause search of all containers in an automobile under the Carroll
doctrine); Michigan Dep't. of State Police v. Sitz, 496 U.S. 444. 451 (1990) (allowing the suspi-
cionless seizure of motorists at DUI checkpoints); Maryland v. Buie, 494 U.S. 325 (1990)
(allowing a 'protective sweep' to look for other individuals who might launch an attack on
police); Nat'l Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989) (allowing mandatory
drug testing of federal employees who carry firearms and directly investigate narcotic offenses);
Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602 (1989) (allowing mandatory drug and alco-
hol testing of railroad workers after any major accident even in absence of any suspicion of
intoxication); United States v. Sokolow, 490 U.S. 1 (1989) (recognizing a lessened reasonable
expectation of privacy in airports); Griffin v. Wisconsin, 483 U.S. 868 (1987) (allowing searches
of probationers' homes absent a warrant, probable cause, or reasonable suspicion based on the
"special needs" of the probation system); Colorado v. Bertine, 479 U.S. 367 (1987) (permitting
inventory searches of lawfully impounded vehicles); California v. Carney, 471 U.S. 386 (1985)
(extending the Carroll doctrine to motor homes); United States v. Sharpe 470 U.S. 675 (1985)
(refusing to set a time limit on the duration of an investigatory stop by the police); United States
v. Leon, 468 U.S. 897 (1984) (recognizing the "good faith" exception to the exclusionary rule);
Michigan v. Long, 463 U.S. 1032 (1983) (automobile companion to Terry v. Ohio which allows an
analogous 'patdown' of a vehicle); Washington v. Chrisman, 455 U.S. 1 (1982) (allowing police
warrantless entry into residence to monitor arrestee who needed to retrieve essential items);
Pennsylvania v. Mimms 434 U.S. 106 (1977) (allowing police to order driver out of vehicles
during lawful traffic stops even in the absence of reasonable suspicion); United States v. Ramsey,
431 U.S. 606 (1977) (allowing border searches without a warrant, probable cause, or reasonable
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have had a significant impact on the application of the Fourth Amend-
ment, but they have not disturbed the Fourth Amendment's general
proposition of preventing unreasonable search and seizures by the
government. Many commentators believe otherwise that this willing-
ness to grant exceptions is watering down the protections offered by
the Fourth Amendment.5 3

One hotly contested area involves the use of confidential infor-
mants and anonymous tips as a basis for probable cause and reasona-
ble suspicion. Referring to the three hypothetical situations, there
may very well be a lack of probable cause present in each situation to
affect a seizure on the given facts. However, based on the information
given in each situation, there is arguably reasonable suspicion present,
based on the Court's standards, to affect a seizure in each situation.
The critical issue then becomes what level of reliability and corrobora-
tion the Court requires to affect a seizure when the police rely on the
information contained in an anonymous tip or an unverified tip from a
confidential informant as a basis for reasonable suspicion.

IV. CONFIDENTIAL INFORMANTS & UNVERIFIED Tips

A. Known Informants Providing Unverified Tips Require an Indicia
of Reliability

Because reasonable suspicion is a less demanding standard than
the probable cause required for an arrest, it can arise from informa-
tion that is less reliable than that required to show probable cause,
including an unverified tip. In Adams v. Williams5 4 decided in 1972,
the Court held that an unverified tip from a known informant may
carry a sufficient indicia of reliability to justify a Terry stop even
though it may be insufficient to support an arrest or search warrant.

suspicion); Coolidge v. New Hampshire, 403 U.S. 443 (1971) (allowing warrantless seizure of
evidence observed in plain view); Camara v. Municipal Court, 387 U.S. 523 (1967) (allowing
administrative inspections in "emergency situations" absent a warrant); Warden v. Hayden, 387
U.S. 294 (1967) (allowing warrantless entry into a residence if delay would gravely endanger the
lives of others); Carroll v. United States, 267 U.S. 132 (1925) (allowing probable cause searches
of automobiles absent a warrant citing the automobile's inherent mobility which makes the war-
rant requirement impractical).

-3 Ernest Bates, Note, Search and Seizure - Anonymous Tips Lack Sufficient Reliability to
Establish Reasonable Suspicion for Investigatory Stop-and-frisks, 31 CUMB. L. REV. 803, 804
(2000/2001) (arguing that the recent ruling in J.L. finally put a stop to the erosion of the Fourth
Amendment protections that the Court has allowed in the thirty years since Terry was decided).

54 407 U.S. 143 (1972).
55 Id. at 147.
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The facts of Adams arose from what is a common occurrence
involving the use of street informants by police.56 In Adams, Sgt. John
Connolly was on patrol in a high crime area of Bridgeport, Connecti-
cut just after two o'clock in the morning when he was approached by a
person known to him.57 The person informed Sgt. Connolly that an
individual seated in a nearby vehicle was carrying narcotics and had a
gun in his waist.58 Based on this tip, Sgt. Connolly exited his police
cruiser, approached the suspect's vehicle on foot, tapped on the
driver's door window, and asked the driver, Robert Williams, to open
the door.59 When Williams instead rolled down the window, the
officer reached through the open window and removed a loaded
revolver from Williams's waistband.60 The gun was not in plain view
to the officer but it was in the exact spot that the informant had indi-
cated.61 Williams was arrested for unlawful possession of the pistol
and eventually for possession of a substantial amount of heroin after a
search incident to arrest.62

On these facts, the Court held that the tip had a sufficient indicia
of reliability to justify an investigatory stop under Terry because the
information came from a known informant.63 The informant here was
known to the officer personally and had provided him with reliable
information in the past.' The informant here came forward person-
ally to give information that was immediately verifiable at the scene.
Under Connecticut law, the informant might have been subject to
immediate arrest for making a false complaint had the officer's inves-
tigation proved incorrect.66 These factors taken together created the
sufficient indicia of reliability needed to affect a seizure of the suspect.
Because Adams dealt with the tip of a known confidential informant,
the Court did not specifically address the issue of a truly anonymous
tip.

56 Experienced street-level police officers develop and use confidential informants to gen-
erate intelligence in the area in which he or she works.

57 Adams, 407 U.S. at 144.
58 Id. at 145.
59 Id.
60 Id.
61 Id.
62 Id.
63 Adams, 407 U.S. at 143.
64 Id. at 147-48.
65 Id.
66 Id. at 147.
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B. Anonymous Tips & the Totality of the Circumstances Test

In contrast to the sufficient indicia of reliability test that is applied
to tips from known informants, the totality of the circumstances test is
applied to anonymous tips and takes into account all of the informa-
tion available to the police at the time of a seizure.67 In Illinois v.
Gates68 decided in 1983, the Supreme Court took a broad view of the
totality of the circumstances test in analyzing the information pro-
vided in anonymous tips as a basis of providing reasonable suspicion.
The Court stated that although the reliability and basis of knowledge
were important factors, these elements should not be understood as
entirely separate and independent requirements to be rigidly exacted
in each case.69 The Court overruled earlier decisions that involved
more rigid tests7" to the extent that the reliability and basis of knowl-
edge elements were to be factored into the totality of the circum-
stances, and not read as entirely independent of each other. The
Court reaffirmed the totality of the circumstances test, which takes into
account such factors as the informant's veracity and basis of knowl-
edge in the overall analysis.

The facts of Gates developed from an anonymously written letter
delivered to the Bloomingdale Indiana Police Department detailing
an alleged drug sale and smuggling operation perpetuated by Susan
and Lance Gates.71 The letter stated that on May 3, Susan would
drive to Florida and a few days later Lance would fly down and drive
back.7" After the police investigated the allegations, they discovered
that Lance had made a plane reservation to Florida, had flown there,
went to a room registered to Susan, and the next morning drove
northbound with an unidentified woman on an interstate highway
leading to Chicago.73 Based on these facts the police obtained a
search warrant for the Gates' automobile and home and on May 7, a

67 See supra notes 25-26.

68 462 U.S. 213 (1983).

69 Id. at 232.

70 See, e.g., Spinelli v. United States, 393 U.S. 410 (1969) (holding that both prongs of the

two-part test enunciated in Aguilar are needed to base a search warrant on an informer's tip);
Aguilar v. Texas, 378 U.S. 108 (1964) (setting a two-part test that mandated "reliability" and
"credibility").

71 Gates, 462 U.S. at 225.
72 Id.
73 Id. at 226.
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search pursuant to the warrant revealed marijuana, weapons, and
other contraband.74

Finding that the anonymous letter was not sufficient evidence for
the magistrate to find probable cause to issue a search warrant, the
Court focused its analysis on the independent investigation and cor-
roboration that had been made by the police subsequent to receipt of
the anonymous letter.75 As the investigation progressed, the police
were able to corroborate more of the tipster's information making the
reliability prong less important.76 Lastly, the Court recognized that the
tip, while anonymous, "contained a range of details relating not just to
easily obtained facts and conditions existing at the time of the tip, but
to future actions of third parties ordinarily not easily predicted."77

Further, the Court took into account police knowledge and training.78

In light of all of these circumstances, the Court held that under the
totality of the circumstances, the information provided probable cause
to support a search warrant.

C. Entirely Anonymous Tips Need Sufficient Corroboration

In Alabama v. White,79 decided in 1990, the Court held that under
the totality of the circumstances test the anonymous tip provided in
that case had been sufficiently corroborated to exhibit a sufficient indi-
cia of reliability to justify a Terry8" stop of a vehicle."1 The facts of
White developed from an anonymous telephone call to the Montgom-
ery Alabama Police Department stating that White would leave a cer-
tain apartment with an ounce of cocaine, at a particular time, and
drive to a motel in a brown station wagon.82 Based on the tip, police
proceeded to the apartment, observed a woman leave the apartment,
get into a brown station wagon, and begin driving on the most direct

74 Id. at 227.
75 See id. at 227-28.
76 Id. at 230-31 (finding the "totality-of-the-circumstances approach" to be more consistent

with the Court's prior treatment of probable cause).
77 Gates, 462 U.S. at 245.
78 See id. at 241-43 (recognizing that Florida is a well known point of entry for illegal nar-

cotics, drug couriers often travel to Florida and stay a very short time, and the combination of
flying and driving is an indication of drug smuggling).

79 496 U.S. 325 (1990).
80 See supra pp. 10-13.
81 White, 496 U.S. at 332.
82 Id. at 327.
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route to the named motel.83 The police stopped the woman and dis-
covered marijuana in her possession pursuant to a consensual search.8 4

The Court upheld the conviction and ruled that the stop did not
violate White's Fourth Amendment rights.85 The Court explained that
only a small number of people are generally privy to an individual's
itinerary; therefore, it was reasonable for the police to conclude that
an informant with that kind of knowledge would likely be aware of
the person's criminal activities as well.86 The majority opinion focused
on the police's corroboration of the informant's predictions to justify
the stop.87 While the majority called this a "close case,"88 the dissent
found the decision to be "a mockery" of the Fourth Amendment's
protection of citizens' rights.89 The issue of deciding the proper stan-
dard in analyzing anonymous tips as a basis for reasonable suspicion
thus was ripe when Florida v. J.L.9 ° arrived on the steps of the
Supreme Court.

V. BARE-BONED ANONYMOUS Tips

In 2000, the Court decided J.L., relying heavily on the logic
employed in Adams,9 Gates,92 and White.9 3 On October 13, 1995, an
anonymous caller reported to the Miami-Dade Police that a young
black male standing at a particular bus stop, wearing a plaid shirt, was
carrying a concealed handgun.94 Sometime after the call was received,
and six minutes after the call was dispatched, two officers arrived at
the bus stop and observed three black males at the location. 95 Apart
from the tip, the officers had no reason to suspect any of the three of
illegal conduct. The officers did not see a firearm, and J.L. made no
threatening or otherwise unusual movements. One of the officers
approached J.L., told him to put his hands up on the bus stop, frisked

83 Id.

84 Id. at 332.
85 Id.
86 Id. at 331.
87 See White, 496 U.S. at 331-332.
88 Id. at 332.
89 Id. at 333 (Stevens, J. dissenting, joined by Brennan and Marshall, J.J.).
90 529 U.S. 266 (2000).
91 407 U.S. 143 (1972).
92 462 U.S. 213 (1983).
93 496 U.S. 325 (1990).
94 J.L., 529 U.S. at 268.
95 Id.
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him, and seized a gun from J.L.'s pocket. The second officer frisked
the other two individuals, against whom no allegations had been
made, and found nothing. J.L. was charged under state law with car-
rying a concealed firearm without a license 96 and possession of a fire-
arm by a minor.97 J.L. moved to suppress the gun as the fruit of an
unlawful search, and the trial court granted his motion.98 The inter-
mediate appellate court reversed, 99 but the Supreme Court of Florida
quashed that decision and held the search invalid under the Fourth
Amendment.1°' Seeking review in the U.S. Supreme Court, the state
of Florida noted that the decision of the State's Supreme Court con-
flicted with decisions of other courts declaring similar searches com-
patible with the Fourth Amendment.0 1 The Supreme Court affirmed
the judgment of the Florida Supreme Court that the seizure was viola-
tive of the Fourth Amendment.10 2

VI. SUPREME COURT STRIKES DOWN BARE-BONED ANONYMOUS

Tips IN J.L.

The unanimous Court held that the stop-and-frisk in J.L. was
unconstitutional, as "the bare report of an unknown, unaccountable
informant who neither explained how he knew about the gun nor sup-
plied any basis for believing he had inside information about the sus-
pects lacked even the moderate indicia of reliability present in
White."' 3 The Court expressly rejected both the argument that the
officers' confirmation of the suspect's vital attributes provided suffi-
cient corroboration of the tip,1"4 and the argument that an "automatic
firearm exception"'0 5 should apply to the standard Terry analysis.10 6

The Court expressed fears that an automatic firearm exception would
facilitate harassment based on false tips, and that a similar exception

96 FLA. STAT. ch. 790.01 (1995).
97 FLA. STAT. ch. 790.22(3) (1995).
98 State v. J.L., No. 95-12143 (Fla. Cir. Ct. 1995) (granting motion to suppress).
99 State v. J.L., 689 So. 2d 1116 (Fla. Dist. Ct. App. 1997).
100 J.L. v. State, 727 So. 2d 204 (Fla. 1998).
101 See, e.g., United States v. DeBerry, 76 F.3d 884, 886-887 (7th Cir. 1996); United States v.

Clipper, 973 F.2d 944, 951 (D.C. Cir. 1992).
102 Florida v. J.L., 529 U.S. 266, 274 (2000).
103 Id. at 271.
104 Id. at 271-72.
105 Id. at 272-73 (citing Brief for the United States as Amicus Curiae Supporting Petitioner

at 7, Florida v. J.L., 529 U.S. 266 (2000) (No. 98-1993)).
106 Id. at 272.
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would be claimed for "bare-boned tips about narcotics."1 °7 As stated
earlier, the Court declined to speculate about the circumstances under
which the danger alleged in an anonymous tip might be so great as to
justify a search without a showing of reliability." 8

This decision set the stage for a conflict in lower federal courts
and state courts as to the proper standard to apply in assessing anony-
mous tips containing allegations of heightened danger. Applying the
holding of J.L. to the first hypothetical example involving the simple
possession of an illegal narcotic, it is clear that the anonymous infor-
mation provided would not meet the Court's standard for effecting a
Fourth Amendment seizure. Here, the tip shows no signs of reliability
beyond the simple corroboration of the individual's appearance and
presence at a certain location. Nor is there any predictive information
that is indicative of criminal behavior. Most significant, there is no
exigency beyond the normal interest in preventing the possession of
illegal narcotics.

However, in the second and third hypothetical situations alleging
a drunken driver on a public roadway and a bomb threat to a large
office building, a number of federal circuit courts and state appellate
courts would decide differently whether or not the level of danger
alleged merited a lessened standard of reliability and corroboration
based on the alleged danger to the public. The following section
details why an imminent danger exception is in line with years of U.S.
Supreme Court rulings, and thus should not present itself as a divisive
issue among the circuits and states. These rulings have recognized
that there exists a lessened reasonable expectation of privacy in public
places when coupled with a threat of harm to the public, which allows
broader governmental intrusion into Fourth Amendment rights.

VII. ARGUMENTS AND SUPPORT FOR AN IMMINENT DANGER
EXCEPTION

A. General Requirements of Exigent Circumstances and Public
Danger
Justice Jackson's °9 dissent in Brinegar v. United States,' plainly

articulates the circumstances which can sometimes justify remarkable
exceptions to the Fourth Amendment:

107 Id. at 272-73.
108 See text accompanying note 3.
109 Robert H. Jackson served as an Associate US Supreme Court Justice from 1941-1954.
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If we are to make judicial exceptions to the Fourth Amendment .. it
seems to me they should depend somewhat upon the gravity of the
offense. If we assume, for example that a child is kidnapped and the
officers throw a roadblock about the neighborhood and search every
outgoing car, it would be a drastic and undiscriminating use of the
search. The officers might be unable to show probable cause for
searching any particular car. However, I should candidly strive hard
to sustain such an action, executed fairly and in good faith, because it
might be reasonable to subject travelers to that indignity if it was the
only way to save a threatened life and detect a vicious crime. 1 '

Had Justice Jackson's statement been part of the majority opinion in
the Brinegar decision, the open door produced in J.L. may have been
with us since 1949. Ultimately, Justice Jackson's dissent in Brinegar
has been embraced as an underlying pervasive theme in granting
exceptions to the stringent Fourth Amendment probable cause and
warrant requirements. This theme has recognized that there exists a
lessened reasonable expectation of privacy in public places or public
activities when coupled with a threat of harm to the public, which
allows broader governmental intrusion onto Fourth Amendment
rights.1 12

This section will present a number of cases that have demon-
strated this theme in areas involving public activities and venues such
as railroad employees, roadways, schools, airports, and certain gov-
ernment workers. Although these cases do not specifically address
anonymous tips, their consistent characteristics of exigency and public
safety are uniquely suited to, and applicable to the analysis of anony-
mous tips. These case holdings provide support to extending an immi-
nent danger exception in emergency situations where the indicia of
reliability and/or corroboration present in Adams,1 3 Gates, 14 and
White," 5 is lacking, but where there is a significant potential of danger
to the public. In light of the Court's long history of allowing excep-

110 338 U.S. 160, 180-188 (1949) (Jackson, J., dissenting) (upholding the conviction of illegal
liquor importation after the police stopped and searched defendant's vehicle. The controversial
issue surrounded the level of probable cause the officer possessed in stopping and searching the
vehicle.).

111 Id. at 183 (emphasis added).
112 See supra note 52.
113 407 U.S. 143 (1972).
114 462 U.S. 213 (1983).
115 496 U.S. 325 (1990).
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tions to the Fourth Amendment warrant requirement in exigent cir-
cumstances, it is completely in line with prior holdings to extend an
imminent danger exception to situations involving anonymous tips to
the police. This section will present this position in the context of
DUI and reckless driving investigations, as well as armed encounters.

Police are called upon every day to handle situations where quick
action is necessary to protect the public or themselves from harm. As
stated in Brinegar, an important factor to be considered when deter-
mining whether an exception should be made is the gravity of the
underlying offense for which the arrest is being made.1 6 Situations
that require prompt police action to avoid death, injury, escape, or
loss of evidence have historically been termed emergencies or exigent
circumstances."7 The Fourth Amendment does not require police
officers to delay in the course of an investigation if to do so would
gravely endanger their lives or the lives of others." 8

This practice and logic of creating emergency exceptions is not
limited to Fourth Amendment analysis but is seen in parallel Court
decisions involving the Fifth Amendment Miranda 19 protections
against self-incrimination. In New York v. Quarles,2 ' the Court rec-
ognized a public safety exception to the Fifth Amendment Miranda
protection against self-incrimination. In Quarles a police officer pur-
sued a suspect into a supermarket after a woman identified him as the

116 338 U.S. at 183. See also Welsh v. Wisconsin, 466 U.S. 740 (1984); accord Warden v.
Hayden, 387 U.S. 294 (1967) (allowing warrantless entry into home to find armed robber 5 min-
utes after robbery); cf. Minnesota v. Olson, 495 U.S. 91 (1990) (finding no exigent circumstances
to enter house on day after robbery to find the suspect).

117 See, e.g., Payton v. New York, 445 U.S. 573 (1980) (recognizing that the Fourth Amend-
ment requires warrants for the seizure of property or persons absent exigent circumstances).
Exigent circumstances have meant that the search warrant is not necessary if there is an emer-
gency. See, e.g., United States v. Reed, 935 F.2d 641, 643 (4th Cir. 1991) ("Exigent circum-
stances can arise when evidence might be destroyed before a search warrant could be obtained
and police need not produce concrete proof that the evidence was on the verge of destruction.");
United States v. Presler, 610 F.2d 1206, 1211 (4th Cir. 1979) (recognizing that a reasonable belief
by the police that someone is in distress and in need of immediate assistance constitutes an
emergency); Parish v. Peyton, 408 F.2d 60, 64 (4th Cir. 1969) (acknowledging the danger that if
an officer does not act "swiftly," evidence could be lost or destroyed).

118 Terry v. Ohio, 392 U.S. 1, 28-29 (1968).
119 Miranda v. Arizona, 384 U.S. 436 (1966) (holding that a defendant taken into custody

and interrogated must be told of his right to remain silent, that anything he says will be used
against him, that he may request a lawyer, and that he can stop talking at any time. Statements
taken by the police in violation of this rule are deemed inadmissible in the prosecution's case in
chief.).

120 467 U.S. 649 (1984).
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man who raped her.121 After catching the suspect, the officer frisked
him and discovered that he was wearing an empty shoulder holster. 22

After handcuffing him, the officer asked him where the gun was. The
suspect replied, "The gun is over there."' 23 After the officer retrieved
the loaded gun, he placed the suspect under arrest and read him his
Miranda rights. 24 In the subsequent prosecution of the suspect for
criminal possession of a weapon, the judge excluded the statement
and the gun'25 because the officer had not given the suspect his
Miranda warnings before asking him where the gun was located. 126

The state appellate courts affirmed, rejecting the state's argument that
the exigencies of the situation justified the officer's failure to read the
suspect his Miranda rights until after he had located the gun. 127 The
U.S. Supreme Court reversed and held that under the facts of the case
there was a public safety exception to the requirement that Miranda
warnings be given before a suspect's answers could be admitted into
evidence. 28 Using the traditional balancing of interests test, the Court
decided that the danger of a loaded handgun lying about in a public
store outweighed the suspect's Fifth Amendment right against self-
incrimination.

The decision in Quarles demonstrated two re-occurring and
important majority themes in the Court's willingness to grant excep-
tions in the area of Fourth and Fifth Amendment rights. The first is
that there must be some exigent circumstances present beyond the
normal governmental interest in crime control. And second, many of
these exceptions are granted in the context of public areas that carry a
lessened reasonable expectation of privacy such as roadways, schools,
airports, and here a public supermarket. Had the suspect in Quarles
been caught in his own apartment and hid the gun there, rather than
in a public supermarket, there might very well have been less justifica-
tion for a warrantless search.

121 Id. at 651.
122 Id. at 652.
123 Id. at 649, 643.
124 Id. at 652-53.
125 This is an example of the Exclusionary Rule.
126 Quarles, 467 U.S. at 653.
127 Id. at 651.
128 Id. at 673.
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B. Imminent Danger Exception in Cases of D UI & Reckless
Driving Investigations

The offenses of DUI and what is commonly termed Reckless
Driving129 will be treated similarly in this article. Reckless driving
behavior is often associated with DUI because both display the same
characteristics 130 and carry the same potential for death or destruction
on the roadway. 131 DUI has been recognized as a significant problem
on the nation's highways since the mid-twentieth century t3 2 but did
not gain prominence as a national issue until the early 1980s with the
rise of groups such as Mothers Against Drunk Driving (MADD) 133

and the National Commission Against Drunk Driving (NCADD).1 34

The offense of DUI is defined similarly in most states.

Typically, the statute defining the DUI offense will contain language
such as; it is unlawful for any person to operate or be in actual control
of any vehicle upon a way of this state while under the influence of
alcohol or any drug, or any combination of both, or while the person
has an alcohol concentration of 0.08 or more. 135

129 For a common definition of a state Reckless Driving statute, see VA. CODE. ANN.
§ 46.2-852 (2002). The statutory definition is as follows: "Reckless driving; general rule. Irre-
spective of the maximum speeds permitted by law, any person who drives a vehicle on any
highway recklessly or at a speed or in a manner so as to endanger the life, limb, or property of
any person shall be guilty of reckless driving." Id.

130 In this author's experience as a patrol officer, the shared characteristics of DUI and
Reckless Drivers are similar in numerous respects to include: falling asleep at the wheel, weaving
within and between lanes, riding the shoulder or center line, inappropriate braking or stopping,
erratic speeds, and violations of highway signs or signals.

131 Prior to the decision in J.L., a number of state supreme courts held that police could
pull-over a vehicle for an investigatory stop based on a contemporaneous tip of apparently
drunk or reckless driving believing the two offenses to carry the same level of danger on the
roadway. See State v. Slater, 986 P.2d 1038 (Kan. 1999); State v. Lamb, 720 A.2d 1101 (Vt.
1998); State v. Sampson, 669 A.2d 1326 (Me. 1996); State v. Melanson, 665 A.2d 338 (N.H. 1995).

132 See Breithaupt v. Abram, 352 U.S. 432, 439 (1957) (observing that the increasing
slaughter on our highways from drunken driving now reaches the astounding figures only heard
of on the battlefield).

133 MADD was formed in 1980 by a small group of activists who lost family members to
drunk driving. Today MADD is a nationwide organization with over 600 chapters. See Mothers
Against Drunk Driving website, http://www.madd.org.

134 The National Commission Against Drunk Driving is the successor to the Presidential
Commission on Drunk Driving appointed by President Ronald Reagan in 1982. See National
Commission Against Drunk Driving website, http://www.ncadd.com.

135 JOHN B. KWASNOSKI ET AL., OFFICER's DUI HANDBOOK 3 (Matthew Bender & Co.

2000) (1998). For an example of a specific DUI statute in the state of Virginia, see VA. CODE.
ANN. § 18.2-266 (2002). The statute provides the following:
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The Supreme Court noted in 1990 that "[n]o one can seriously dispute
the magnitude of the drunken driving problem or the States' interest
in eradicating it."' 36 Unfortunately, DUI continues to exist as a signif-
icant problem on our roadways nationwide today and the statistics are
staggering. In 2001, approximately 41% of the drivers who died in
crashes had been drinking'37 while alcohol related crashes are about
nine times more likely to result in death than are similar crashes that
do not involve alcohol. 38 The average DUI violator commits the
offense 80 times per year.139 In 1999, there were nearly 2 alcohol-
related traffic deaths per hour, 43 per day and 303 per week. That is
the equivalent of two jetliners crashing week after week. 140  Drunk
drivers continue to cause an annual death toll of over 25,000 and in
the same time span cause nearly one million personal injuries and
more than five billion dollars in property damage. 141 DUI violations
and accidents are not simply the work of a relatively few "problem
drinkers" or "problem drug users."'412  Many people commit the
offense of DUI at least occasionally. 43 About 1.4 million arrests are

Driving motor vehicle, engine, etc., while intoxicated, etc. It shall be unlawful for any
person to drive or operate any motor vehicle, engine or train (i) while such person has a
blood alcohol concentration of 0.08 percent or more by weight by volume or 0.08 grams
or more per 210 liters of breath as indicated by a chemical test administered as provided
in this article, (ii) while such person is under the influence of alcohol, (iii) while such
person is under the influence of any narcotic drug or any other self-administered intoxi-
cant or drug of whatsoever nature, or any combination of such drugs, to a degree which
impairs his ability to drive or operate any motor vehicle, engine or train safely, or (iv)
while such person is under the combined influence of alcohol and any drug or drugs to a
degree which impairs his ability to drive or operate any motor vehicle, engine or train
safely. A charge alleging a violation of this section shall support a conviction under
clauses (i), (ii), (iii) or (iv). For the purposes of this section, the term "motor vehicle"
includes mopeds, while operated on the public highways of this Commonwealth.

Id.
136 Michigan Dep't of State Police v. Sitz, 496 U.S. 444, 451 (1990).
137 See http://www.cdc.gov/ncipc/duip/spotlite/3d.htm.
138 DWI LAW ENFORCEMENT TRAINING: INSTRUCTOR'S MANUAL, NHTSA, Aug. 1974, P.

Il-1 (1999) (on file with author).
139 Id. at 11-6.
140 Id.
141 4 W. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT

§ 10.8(d), at 690 (3d ed. 1996).
142 DWI LAW ENFORCEMENT TRAINING: INSTRUCTOR'S MANUAL, NHTSA, Aug. 1974, P.

II-1 (1999) (on file with author).
143 DWI LAW ENFORCEMENT TRAINING: INSTRUCTOR'S MANUAL, NHTSA, Aug. 1974, P.

11-5 (1999) (on file with author).
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made annually for driving under the influence of alcohol or narcot-
ics'" (1 in every 130 licensed drivers).145

It can hardly be argued that the investigations of currently occur-
ring DUI offenses are not properly deemed emergency situations or
exigent circumstances under Fourth Amendment analysis. As evi-
dence of this proposition the Court has already granted a significant
exception to the Fourth Amendment warrant and probable cause
requirement in the area of DUI investigations.'46 In Michigan Depart-
ment of State Police v. Sitz, the Court recognized the exigency of the
DUI problem on the nation's roadways by allowing the use of station-
ary sobriety checkpoints.'47 In 1986, the Michigan State Police estab-
lished a highway sobriety checkpoint program with guidelines
governing checkpoint operations, site selection, and publicity. 48 The
plan allowed for the brief stopping of all motorists passing through the
checkpoint to check for signs of DUI. There was no requirement of
reasonable suspicion or probable cause prior to stopping each motor-
ist. The Court acknowledged a Fourth Amendment seizure occurs
when the police stop a motorist,'149 but applied a balancing test and
ruled that the States' interest in curbing drunk driving permitted the
suspicionless stopping of motorists at sobriety checkpoints. ° The test
used here was derived from the Court's earlier decision in Brown v.
Texas 5 ' which, as applied here, involved a balancing of the States'
interest in preventing accidents caused by drunk drivers, the effective-
ness of sobriety checkpoints in achieving that goal, and the level of
intrusion on an individual's privacy caused by checkpoints. 5 a Sitz was
a remarkable decision in that the Court allowed the police to seize a
motorist in the absence of any particularized suspicion of wrongdoing.

144 A typical DUI statute includes provisions for drugs and narcotics in addition to alcohol.
See supra note 156.

145 See http://www-nrd.nhtsa.dot.gov/pdf/nrd-30/NCSA/TSF2001/200lalcohol.pdf.
146 Michigan Dep't of State Police v. Sitz, 496 U.S. 444 (1990).
147 Id. at 455.
148 Id. at 447.
149 Id. at 450 (citing Brower v. County of Inyo, 489 U.S. 593, 597 (1989) (acknowledging

that a Fourth Amendment seizure occurs "when there is a governmental termination of freedom
of movement through means intentionally applied")).

150 Id. at 449.
151 443 U.S. 47 (1979). The case arose in the context of two police officers stopping a

suspect in a high drug and crime area. Id. at 48. The police observed no articulable illegal
conduct. Id. at 49. The court struck down the Texas law that required individuals to identify
themselves to the police even in the absence of any particularized suspicion. Id. at 52-52.

152 Sitz, 496 U.S. at 448-49.
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The Court based its decision on a combination of the States' interest
in combating drunk driving, the immediate threat DUI poses to the
public, and the lessened expectation of privacy of motorists on public
roadways.'53 Although Sitz was remarkable, it was neither the first
decision nor the last by the Court that followed the same logic in
granting Fourth Amendment exceptions on the basis of exigent cir-
cumstances and public safety.

The Court took a similarly broad view on government intrusion
in other areas relating to public transportation in Skinner v. Railway
Labor Executives' Association.154 In Skinner, the Court recognized a
pervasive alcohol problem among railroad operators. 5 ' The Court
noted statistics similar to highway DUI figures156 in upholding the sus-
picionless blood and urine testing of railroad employees following
major train accidents, and the breath and urine testing of railroad
employees who violate certain safety rules. The Court held that the
tests were not considered intrusive because there was a diminished
reasonable expectation of privacy in the information relating to the
physical condition of railroad employees and to reasonable means of
procuring the information because the industry was highly regulated
for public safety.157

This article does not advocate, nor has the Court upheld, the total
random stopping of motorists in other less exigent circumstances.1 58

153 Id. at 451-55.
154 489 U.S. 602 (1989).
155 Id. at 607-08 (acknowledging that the problem of alcohol use on American railroads is

as old as the industry itself, and efforts to deter it by carrier rules began at least a century ago).
156 Id. A review of accident investigation reports showed that "from 1972 to 1983 'the

nation's railroads experienced at least 21 significant train accidents involving alcohol or drug use
as a probable cause or contributing factor.' and that these accidents 'resulted in 25 fatalities, 61
non-fatal injuries, and property damage estimated at $19 million'..... '[An additional 17 fatali-
ties [were attributed] to operating employees working on or around rail rolling stock that
involved alcohol or drugs as a contributing factor."' Id. at 607 (quoting Control of Alcohol and
Drug Use in Railroad Operations, 48 Fed. Reg. 30,723, 30,726 (proposed July 5, 1983)). Moreo-
ver, "a 1979 study examining the scope of alcohol abuse on seven major railroads found that
'[an estimated one out of every eight railroad workers drank at least once while on duty during
the study year.' In addition, '5% of workers reported to work "very drunk" or got "very drunk"
on duty at least once in the study year,' and '13% of workers reported to work at least "a little
drunk" one or more times during that period."' Id. at 607 n.1 (quoting Control of Alcohol and
Drug Use in Railroad Operations, 48 Fed. Reg. at 30,724).

157 Skinner, 489 U.S. at 628-33.
158 See Delaware v. Prouse, 440 U.S. 648 (1979) (striking down a Delaware State Police

program where troopers randomly stopped vehicles under the pretext of discovering unlicensed
drivers. The court held that the benefit to the public was much too slight in relation to the
burden on the individual. More significantly, this practice was exactly the type of arbitrary gov-

[Vol. 13:2
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Nor has the Court given the police a free hand to disavow the Fourth
Amendment in other less dangerous situations that are primarily crim-
inal related and lack a significant public benefit." 9 In City of Indian-
apolis v. Edmond,16 ° the Court disallowed narcotic interdiction
roadblocks because they are primarily criminal in nature, not public
safety orientated, and thus unreasonable under the Fourth Amend-
ment.' 6' Applying the logic of these decisions to hypothetical number
two involving a drunk driver, it becomes apparent that this situation is
much closer to being an emergency situation than it is to being a gen-
eral crime control function. While the reliability and corroboration of
the anonymous tip is uncertain, the alleged danger of the vehicle pull-
ing away from the traffic light and causing an accident presents an
emergency situation that merits the immediate Terry stop of the
vehicle.

C. Firearms & Weapons Violations Create Exigent Circumstances
The Court in Florida v. J.L. 162 expressly disavowed a per se fire-

arms exception to the Fourth Amendment search and seizure require-
ments and this article does not challenge that holding. However, this
did not, and should not vitiate the long held rule that police may con-
sider the dangerousness of a situation when assessing search and
seizure requirements. While this article is not intended to analyze, or
take a position on the much broader policy issues surrounding gun
control 163 and Second Amendment rights,"6 it is a fact that police face

ernment action the Fourth Amendment was designed to protect against); accord Minnesota v.
Olsen, 495 U.S. 91 (1990) (holding no exigent circumstances to enter home without warrant day
after robbery to look for suspect).

159 See Ferguson v. City of Charleston, 532 U.S. 67 (2001) (striking down South Carolina
law that allowed hospitals to test pregnant women and report the presence of illegal narcotics in
their blood to police. Subsequent prosecutions of pregnant women for narcotic violations and
child abuse based on hospital evidence held violative of Fourth Amendment.).

160 531 U.S. 32 (2000).
161 See id. The city set up a drug interdiction checkpoint program modeled on the DUI

checkpoint plan in Sitz. Id. at 34. The significant difference noted by the court was the lack of
exigent circumstances present in the purpose here as opposed to the investigation of a DUI
offense. See id. at 39-40. While the interdiction of illegal narcotics is important, it does not bear
the same indicia of immediate public danger as a DUI. See id. at 41-42. The Court struck down
the plan as too intrusive under the Fourth Amendment because the primary purpose of the
checkpoint program was ultimately indistinguishable from the general interest in crime control.
Id. at 47-48.

162 529 U.S. 266 (2000).
163 See generally GARY KLECK, TARGETING GUNS FIREARMS AND THEIR CONTROL (James

D. Wright ed., Aldine De Gruyter 1997) (discussing extensively the issue of firearms, gun con-



CIVIL RIGHTS LAW JOURNAL

dangerous situations on a daily basis from armed encounters. Since
1976, an average of seventy-nine police officers have been killed in the
line of duty each year. 165 In the last decade alone, more than 1,100
city, county, state and federal officers have been feloniously slain in
the performance of their duties. 16 6 During one typical year in that
period, 19,000 officers besides those killed were injured in nearly
50,000 assaults on police.1 67 Ninety-five percent of those killed were
attacked with guns. 168 If there ever was an additional situation consti-
tuting exigent circumstances, in addition to DUI, it is in the area of
police investigations of currently armed individuals.

While a "Bare-Boned" anonymous tip pertaining to a gun, as pro-
vided in J.L.16 9 will not support a Terry stop, the fact that a weapon
has been alleged in the anonymous tip is always a relevant factor to
consider in determining police response. The California Court of
Appeals has recognized this proposition by stating that an anonymous
report of an individual possessing a gun at a crowded New Year's eve
celebration presents an increased danger that is distinguished from the
tip presented in J.L. where the defendant was alleged to be possessing
a gun at a nearly deserted bus stop.17° In these situations, where there
is an increased threat to the public, the sliding scale approach tips in
favor of allowing the police to affect an immediate seizure because of
the heightened potential danger to nearby people. This logic of basing
permissible seizures on a much lessened standard than reasonable sus-
picion has been seen in numerous other decisions by the Court, most
notably in the context of public schools, airports, and public transpor-
tation workers.

In a long line of decisions the Court has held that school students
possess a lessened expectation of privacy because their Fourth

trol, and the Second Amendment); see also WAYNE LAPIERRE, GUNS, CRIME AND FREEDOM
(Regency Publishing, Inc. 1994).

164 The Second Amendment provides in full: "A well regulated Militia, being necessary to
the security of a free state, the right of the people to keep and bear Arms, shall not be
infringed." U.S. CONST. amend. II.

165 BUREAU OF JUSTICE STATISTICS, POLICING AND HOMICIDE, 1976-1998: JUSTIFIABLE

HOMICIDE BY POLICE, POLICE OFFICERS MURDERED BY FELONS iv (March 2001), available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/ph98.pdf.

166 RONALD J. ADAMS ET AL., STREET SURVIVAL: TACTICS FOR ARMED ENCOUNTERS 3

(Calibre Press, Inc. 1998) (1980).
167 Id.
168 Id.
169 Florida v. J.L., 529 U.S. 266, 268 (2000).
170 See People v. Coulombe, 102 Cal. Rptr. 2d 798, 802 (Cal. Ct. App. 2000).
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Amendment rights are subservient to their health and safety.17 The
Court has used what it has termed the Special Needs Doctrine172 to
allow for the mandatory drug testing of student athletes,' 73 most
recently the drug testing of any student involved in extracurricular
activities,'174 and the search of student lockers, effects, and the persons
under less than a probable cause standard.175 In United States v. Soko-
low,176 the Court recognized a lessened reasonable expectation of indi-
vidual privacy in public airports in upholding a police seizure of a
suspected drug smuggler.

Likewise, in National Treasury Employees Union v. Von Raab,77

the Court upheld the mandatory drug testing of government employ-
ees who were directly involved in drug interdiction or who were
required to carry a firearm in the performance of their duties.178 The
drug tests were designed to detect the presence of marijuana, cocaine,
opiates, amphetamines, and phencyclidine. 179 As noted in Skinner,'
the Court has established that where a Fourth Amendment intrusion
serves special governmental needs, beyond the normal need for law
enforcement, it is necessary to balance the individual's privacy expec-
tations against the Government's interests to determine whether it is
impractical to require a warrant or some level of individualized suspi-
cion in the particular context.181 Applying this line of cases to hypo-
thetical situation three involving a bomb threat in a large office
building, it is apparent that this situation falls much closer to an emer-
gency situation as opposed to a situation involving general crime con-
trol. While the reliability and corroboration of the anonymous

171 See, e.g., Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995); Bethel Sch. Dist. No.
403 v. Fraser, 478 U.S. 675 (1986).

172 See (holding that the Fourth Amendment applies to searches conducted by school
authorities, but the special needs of the school environment require assessment of the legality of
such searches against a standard less exacting than that of probable cause).

173 See Bd. of Educ. of Indep. Sch. Dist. No. 92 v. Earls, 536 U.S. 822 (2002).
174 See Acton, 515 U.S. at 646.
175 See T. L. 0., 469 U.S. at 341 (holding the legality of a search of a student should depend

simply on the reasonableness, under all the circumstances of the search).
176 490 U.S. 1 (1989).
177 489 U.S. 656 (1989).
178 Id. at 679 ("We hold that the suspicionless testing of employees who apply for promo-

tion to positions directly involving the interdiction of illegal drugs, or to positions that require
the incumbent to carry a fire arm, is reasonable").

179 Id. at 662.
180 Skinner v. Ry. Labor Executives' Ass'n., 489 U.S. 602 (1989).
181 See id. at 619.
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information is uncertain, there is a very high potential of public dan-
ger alleged. This situation would merit the Terry stop of any individ-
ual matching the given description.

VIII. RETENTION OF THE TOTALITY OF THE CIRCUMSTANCES TEST

The recent decision in United States v. Drayton18 2 recognized once
again the validity of the totality of the circumstances test in deciding if
police action is proper under the Fourth Amendment. The facts of
Drayton involved the consensual encounter of two bus passengers by
three plain-clothes police detectives that resulted in a drug seizure. 83

On February 4, 1999, three plain-clothes officers of the Tallahassee
Florida Police Department were granted permission to board a bus at
a regularly scheduled stop.1"4 The purpose of the officers' boarding
the bus was part of a routine drug and weapons interdiction effort. 185

During a brief consensual questioning and search of two passengers,
the officers discovered a significant amount of cocaine on the two
individuals.'86 The suspects were eventually arrested and convicted of
possession with intent to distribute cocaine. 87

The Fourth Amendment challenge to this incident surrounded
the consensual nature of the encounter and whether or not the sus-
pects' had in fact been seized when the police boarded the bus and
began to question them. Defense attorneys and civil rights activists
argued for a bright line per se seizure standard of individuals who are
approached by police while on buses.' 88 The Court expressly dis-
avowed this proposed standard in upholding the totality of the circum-
stances test. Citing a long line of previous decisions, 89 and siding with
the views of law enforcement officials19° and the United States,' 9' the

182 122 S.Ct. 2105 (2002). On June 17, 2002 the U.S. Supreme Court decided the case of
United States v. Drayton. The Court reaffirmed the totality of circumstances test while expressly
rejecting a per se seizure standard in the context of police consent searches of passengers on
buses.

183 Id. at 2109-10.
184 id. at 2109.
185 Id.
186 Id. at 2109-10.
187 Id. at 2110.
188 Brief for Amicus Curiae National Association of Criminal Defense Lawyers in Support

of Respondents at 2, United States v. Drayton, 536 U.S. 194 (2002) (No. 01-631).
189 See supra note 52.
190 See Brief of Amici Curiae of Americans for Effective Law Enforcement, Inc., The

International Association of Chiefs of Police, and The National Sheriffs' Association in Support
of Petitioner, United States v. Drayton, 536 U.S. 194 (2002) (No. 01-631).
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Court held that the totality of the circumstances test is the correct
standard to employ when evaluating Fourth Amendment encounters
between the police and individuals. 9 2

Drayton demonstrates the Court's belief that the totality of the
circumstances is the only viable means to assess each encounter by the
police and individuals, and that no single bright line test or set of crite-
ria can be devised to accommodate every situation police will face
daily. Instead, each case must continue to be judged on its own facts
in light of all the circumstances present. The hypothetical situations
presented in this article are but three of an infinite number of individ-
ual fact patterns that emerge daily in police incidents, each of which
will turn on its own facts. While police are becoming ever more highly
trained and educated, they still rely on their experience, observations,
and common knowledge to decide on a course of action. This
approach is known as the totality of the circumstances and it is the
most logical and practical of tests to be employed.

IX. CONCLUSION

When the premise of this article was originally conceived of and
written in the summer of 2002, the main impetus for its creation was
the events of September 11, 2001193 in the United States, and the sub-
sequent war on terrorism. Since then, the issue of Fourth Amendment
rights and anonymous tips has once again been thrust into the national
spotlight as the nation focused its attention on a series of sniper19 4

murders that eventually left ten people dead and three wounded in
the greater metropolitan Washington D.C. area during October
2002.195 During this time local, state, and federal law enforcement

191 See Reply Brief for the United States, United States v. Drayton, 536 U.S. 194 (2002)

(No. 01-631).
192 Drayton, 122 S. Ct. at 2108.
193 On September 11, 2001 the United States suffered the worst terrorist attack within its

borders in history. In the States of New York, Virginia, and Pennsylvania, terrorists plunged
hijacked jetliners into ground targets killing over 3,000 people.

194 See Craig Whitlock, Three Calls and a Fingerprint, WASH. POST, Oct. 15, 2002, at A01,
available at http://www.washingtonpost.com/wp-dyn/articles/A14114-20020ct24.html. During
the month of October 2002 thirteen people were shot, ten resulting in death, by an initially
unknown suspect or suspects using a high powered .223 caliber rifle in sniper type attacks. The
killer or killers were never seen, there was no apparent motive, no specific class or race of per-
sons were targeted, and police initially had little evidence upon which to proceed.

195 Id.
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authorities received thousands of tips, 196 many from unknown and
unverified sources relating to the sniper killings. 197 Based on early
witness accounts of two possible suspect vehicles, citizens telephoned
in thousands of tips about white colored vans, delivery trucks and
other suspicious persons.'" In addition, police stopped thousands of
other unrelated vehicles, in an effort to capture the unknown killer or
killers involved. 199 These efforts resulted in scores of completely inno-
cent individuals being seized based on anonymous and often vague
information.2 °° In the end, it was a culmination of anonymous tele-
phone calls to the police and an alert motorist on his cellular tele-
phone that eventually led to the arrest of two individuals and recovery
of the murder weapon in this incident.2"'

196 See id.; see also Montgomery County Department of Police website, http://www.mont
gomerycountymd.gov/sitehead.asp?page=/mc/services/police (last visited Mar. 11, 2003). A task
force of federal, state, and local law enforcement authorities headed by the Montgomery
County, MD police department established a national telephone number, e-mail address, and
mailing address to consolidate and effectively manage the thousands of tips received pertaining
to the sniper shootings. Media outlets across the country encouraged individuals to contact the
task force with any information relating to the sniper incidents.

197 Josh White, Myriad Tips Keep Police Busy: The Lead That Bags the Sniper Could
Already be in Hand, Investigators Say, WASH. POST, Oct. 16, 2002, at A16.

198 Carol Morello & Patricia Davis, Sniper's Image Remains Vague; Witness Accounts
Called Inconsistent, WASH. POST, Oct. 17, 2002, at A13. Based on early witness accounts, two
vehicles of interest were developed in the investigation. The first was an Isuzu or Mitsubishi
white box delivery truck with a damaged rear cargo lift. The second was a white or cream
colored Chevy Astro van with a ladder rack on top.

199 Lyndsey Layton & Katherine Shaver, Experts, Travelers Question Efficacy of Massive
Dragnets; Latest Effort to Ensnare Sniper Instead Traps Thousands of Commuters, WASH. POST,
Oct. 23, 2002, at A17; see also Craig Timberg & Michael D. Shear, Dragnet Comes Up Empty
Again; Search Hindered by Availability of Detours, Lack of Witness Accounts, WASH. POST, Oct.
21, 2002, at Al. After a sniper incident was reported, police in the greater metropolitan Wash-
ington, D.C. area almost immediately shut down every major thoroughfare. This drastic action
was undertaken in an effort to catch the elusive sniper or snipers as they left the area.
Thousands of motorists were ensnared in these roadblocks on major thoroughfares that included
1-495, 1-95, 1-395, 1-270, 1-66, Route 50, and others.

200 During this time the author of this article was assigned to uniformed patrol duties and
was personally involved in the stopping of over 100 vehicles and individuals based on anony-
mous information. An interesting observation is that the vast majority (upwards of 95%) of
motorists and citizens stopped by the author were cooperative and voiced their understanding of
the reasons they were being stopped, even though these individuals turned out to be uninvolved
in the sniper actions. It appeared from this experience that if the circumstances are serious
enough, e.g., a random sniper killing at will, individuals will grant the police wider latitude to
conduct their duties. The author believes that had the police stopped individuals and vehicles
for a less serious reason, e.g., illegal narcotics or simple traffic offenses, the stopped individuals
would have been less supportive of the police action.

201 Carol Morello et al., Pair Seized in Sniper Attacks; Gun in Car Tied to 11 Shootings; 2
Arrested After Vehicle is Spotted at Rest Stop, WASH. POST, Oct. 25, 2002, at Al.
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The positions presented in this article coupled with recent high
profile incidents in the United States demonstrate the value of citizen
assistance in the form of providing information to the police on an
anonymous basis. The positions presented in this article can also
serve as a rational guide and demonstrate that there exists ample legal
precedent in the realm of search and seizure to guide this nation
through the difficult waters of battling terrorism and other unforeseen
events that may arise. With all the national attention suddenly focused
on this topic, it is interesting to note that in the area of Fourth
Amendment analysis, it is business as usual for the nation's law
enforcement community. While the events like those mentioned
above garner extensive media attention, police officers make real
world, on-the-spot decisions on a daily basis pertaining to Fourth
Amendment search and seizure issues that do not gain media atten-
tion. Whether it is the threat of a drunk driver, a suspicious person
call, a report of a shooting in progress, or a terrorist threat, police
assess the seriousness of the situation based on the totality of the cir-
cumstances and decide how to act.20 2

202 The techniques and standards employed by police in Fourth Amendment search and
seizure issues today are taught in standard curriculums across the country in law enforcement
training academies at every level. Many of the sources cited in this article are found in actual
law enforcement training manuals, books, and study aids that are used in general curriculum by
police agencies across the United States.


