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I. INTRODUCTION

Consider what is taking place in our country today following the
Supreme Court's decision in DeShaney v. Winnebago County Depart-
ment of Social Services.' American children have been murdered, sex-
ually molested, and physically abused in private homes and schools
across the country, at rates courts recognize as epidemic, while the
states are able to do very little. And, while the courts recognize that it
is tragic and traumatic, and are "not unmoved by natural sympathy,"
under DeShaney it is all constitutional.2 At any rate, one cannot tell
Joshua DeShaney that it is constitutional, because the state did not
stop his father from beating him until he wound up profoundly
retarded and crippled. Categorically, it does not seem fair nor just
that states are able to let this behavior reach such levels, however
under DeShaney, it sure is constitutional.

This article is about abused children, the Fourteenth Amend-
ment, and why DeShaney is bad law. DeShaney is bad law because it
says that states do not have an affirmative duty under the United
States Constitution to protect the most powerless members of our
society-abused children. Before the legal voodoo of the DeShaney
decision is explored, it is critical to understand that DeShaney affords
no hope and nothing short of "rough justice" to abused children.
Before considering the law, look hard at the facts. Imagine what takes
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place when a child is sexually assaulted or physically abused at home
or school. Cases demonstrate that some state actors are aware of
ongoing abuse, but do nothing to stop it.3 On those facts DeShaney
holds that if the state didn't actually cause the abuse, even if it knew
what was happening, the Constitution cannot help.4

This article argues that because abused children are the most
powerless members of society, the United States Constitution should
provide relief for them when a state fails to do so. Part II of this
article reviews in detail the DeShaney decision and exposes the first
legal trick on which DeShaney rests: that the Constitution is exclu-
sively a charter of negative duties and affords no affirmative duties.
DeShaney, and cases interpreting its rule, are explored to demonstrate
that DeShaney deprives abused children of guaranteed Fourteenth
Amendment rights. Part III of this article reviews the two primary
exceptions to the DeShaney decision and explores the case law, which
reflects circumstances where the exceptions to the no state liability
rule was upheld. Conversely, Part IV of this article reviews the con-
trolling Supreme Court jurisprudence in terms of student rights under
the First, Fourth and Fourteenth Amendments.

An argument analogizing abused school children to the underly-
ing reasoning in Brown v. Board of Education5 supports the proposi-
tion that constitutional affirmative duties do exist. Finally, an
argument connecting Brown and DeShaney with the doctrine of "spe-
cial needs" announced by the Court in New Jersey v. T.L.O.6 shows
that constitutional duties to protect school children from private harm
have previously been recognized. Ultimately, this article concludes
that the DeShaney decision fails to recognize the constitutional impli-
cations of refusing to recognize a remedy for young plaintiffs against
state actors.

There is currently an epidemic of violence in public schools that
children must face on a daily basis. When educators fail to keep stu-

3 See id. at 192-93 (detailing how the defendant County Department of Social Services
failed to intervene after emergency room personnel notified it of suspected physical abuse, and
its own caseworker noted suspicious injuries to the boy during repeated visits over a period of
months).

4 Id. at 202 ("Because ... the State has no constitutional duty to protect Joshua against his
father's violence, its failure to do so-though calamitous in hindsight-simply does not consti-
tute a violation of the Due Process Clause.").

5 Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (holding that when the state provides
public education, it has an affirmative duty to make it available "to all on equal terms.").

6 New Jersey v. T.L.O., 469 U.S. 325, 341 (1985).
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dents safe, constitutional issues arise involving the affirmative duties
to protect students from acts of private violence. The Fifth Circuit
described the problem in the following manner:

The epidemic of violence in American public schools is a relatively
new phenomenon, but one which has already generated considerable
case law. Whether that epidemic invokes constitutional consequences
for the innocent, law-abiding students forced to attend those schools
raises grave questions that must be carefully analyzed.7

As Laurence Tribe has explained, the rights protected by the
Constitution "impose on the government only a duty to refrain from
certain injurious actions [i.e., interfering with the fundamental rights
of life and liberty], rather than imposing an affirmative obligation on
the states to direct energy or resources to meet another's needs. ' 8

The paradox is aptly demonstrated by the facts of Stevens v.
Umsted.9 From 1984 through 1994, Bradley Stevens attended the Illi-
nois School for the Visually Impaired as a full-time resident student.1"
Bradley was both blind and developmentally disabled." While a resi-
dent at the school, other students at the facility frequently sexually
assaulted him. 2 Richard Umsted, the principal at the school, "at
some point... became aware of the sexual assaults. 3 Yet, even after
Umsted had actual knowledge of the assaults, additional attacks of a
sexual nature were perpetrated against Bradley. As a result of the
assaults, Bradley suffered physical and emotional harm.. "14 Brad-
ley's father sued the school, on his son's behalf, under 42 U.S.C.
§ 1983, alleging that Umsted had violated Bradley's Fourteenth
Amendment substantive due process rights by failing to protect him
from further assaults that occurred after Umsted became aware of the
ongoing abuse. 5

7 Johnson v. Dallas Indep. Sch. Dist, 38 F.3d 198 (5th Cir. 1994).
8 Laurence H. Tribe, The Abortion Funding Conundrum: Inalienable Rights, Affirmative

Duties, and the Dilemma of Dependence, 99 HARV. L. REV. 330, 330 (1985).
9 131 F.3d 697, 699 (7th Cir. 1997).
10 Id. at 699.

11 Id.
12 Id. at 700.
13 Id.

14 Id.
15 Id.
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Relying on DeShaney, 6 the court held that because private actors
had caused the harm to Bradley, the requisite governmental action
was lacking and Bradley had not been deprived of a constitutional
protection. 17 Because DeShaney distinguishes the harmful acts com-
mitted by private actors from those committed by state actors, any
claim alleging a deprivation of life or liberty under the Due Process
Clause of Fourteenth Amendment alleging harm committed by a pri-
vate actor turns on a court's interpretation of DeShaney."8

II. BACKGROUND CASE LAW & REMEDIES

A. DeShaney v. Winnebago County Department of Social Services

In March 1984, four-year-old Joshua DeShaney was severely
beaten and permanently brain damaged by his father, Randy
DeShaney.19 The county Department of Social Services was aware
that Joshua was being physically abused by his father for over two
years and had briefly placed Joshua into protective custody in a hospi-
tal after an incident of suspected abuse.2" Despite being aware that
his father had consistently abused Joshua, the state failed to remove
Joshua from his father's custody.2 Joshua and his mother sued the
Department of Social Services under 42 U.S.C. § 1983, alleging that by
failing to protect Joshua from his father's violence, the department
violated Joshua's Fourteenth Amendment rights.22 The United States
Supreme Court held that the State's failure to protect Joshua from his
father's violence did not violate the child's due process rights.23

The DeShaney Court reasoned that "[w]hile the state may have
been aware of the dangers that Joshua faced in the free world, it
played no part in their creation, nor did it do anything to render him
more vulnerable to them. That the State once took temporary custody
of Joshua does not alter the analysis, for when it returned him to his

16 DeShaney, 489 U.S. at 195-201.
17 Stevens, 131 F.3d at 701, 707.
18 See id. at 704-05.
19 DeShaney, 489 U.S. at 191.
20 See id. at 192.
21 Id. at 193.
22 Id.
23 Id. at 201 (noting that, "[u]nder these circumstances, the State had no constitutional duty

to protect Joshua").
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father's custody, it placed him in no worse position than that in which
he would have been had it not acted at all." 24

Thus, the DeShaney decision holds that, generally, the Fourteenth
Amendment does not impose an affirmative duty on the state to pro-
tect individuals not in state custody from harm done by private
actors.2 The DeShaney Court found, inter alia, that the purpose of
the Due Process Clause was to "protect the people from the state, not
to ensure that the state protected [its citizens] from each other. 26

Further, DeShaney did not interpret the Due Process Clause as
requiring a state to provide its citizens with protective services to
secure their right to life, liberty or property since,

the clause is phrased as a limitation on the state's power to act, not as
a guarantee of certain minimal levels of safety and security ... [i]t for-
bids the state itself to deprive individuals of life, liberty, or property,
without due process of law, but its language cannot fairly be extended
to impose an affirmative obligation on the state to ensure that those
interests do not come to harm through other means.27

Nevertheless, DeShaney supports the proposition that those
operating under color of state law may, at times, retain an affirmative
duty to individuals from private acts of violence. "It is true that in
certain limited circumstances the Constitution imposes on the state
affirmative duties of care and protection with respect to particular
individuals. '2 8 DeShaney implied that there are two situations in
which a state does have a constitutional affirmative duty to protect
individuals from the acts of private violence: 1) when an individual is
in the state's custody; and 2) when the state either creates the danger
or makes the individual more vulnerable to an existing danger.29

DeShaney recognized that states have an affirmative duty to pro-
tect individuals when they are in the state's custody.30 Previous cases
have found an affirmative duty in situations involving involuntary con-

24 Id.
25 See id.
26 Id. at 196.
27 Id.
28 DeShaney, 489 U.S. at 198.
29 See id. at 198 n.4, 200.
30 Id. at 200 (noting that the State has a duty to provide "basic human needs" to inmates

under its supervision, which includes "reasonable safety").

2003]



CIVIL RIGHTS LAW JOURNAL

finement in a prison or a mental institution.31 Therefore, before an
affirmative duty can be imposed on the state, there must be a total
deprivation of the individual's liberties. 32 The Court reasoned:

A State's affirmative duty to protect arises from the limitation which
[a state] has imposed on [an individual's] freedom to act on his own
behalf. [T]he state's affirmative act of restraining the individual's
freedom to act on his own behalf through incarceration, institutional-
ization, or other similar restraint of personal liberty ... is the "depri-
vation of liberty" triggering the protections of the Due Process Clause,
not its failure to protect his liberty interest against harms inflicted by
other means. 33

The first exception in DeShaney establishes an ironclad custody rule:
absent a constitutional deprivation of liberty resulting in confinement,
no affirmative duties exist.34

The second instance in which the State has an affirmative duty
arises when the State creates or contributes to the danger.35 Under
the reasoning of DeShaney, state actors operating under color of state
law have an affirmative duty to protect individuals from private acts of
violence in non-custodial settings when the state either created the
dangerous situation or renders a person more vulnerable to an
existing danger.36 The DeShaney Court concluded that because the
state had not created the danger that Joshua faced, nor rendered him
any more vulnerable to the danger by returning him to his abusive
father's custody, the state had no constitutional duty to protect
Joshua.37

31 See, e.g., Youngberg v. Romeo, 457 U.S. 307 (1982); Estelle v. Gamble, 429 U.S. 97
(1976).

32 DeShaney, 489 U.S. at 199.
33 Id. at 200.
34 See id. at 200-01.
35 See id. at 199-200.
36 See id.
37 Id. "While the state may have been aware of the dangers that Joshua faced in the free

world, it played no part in their creation, nor did it do anything to render him any more vulnera-
ble to them." Id. at 201.
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B. Custody & No Duty to Protect

In Graham v. Independent School District No. 1-89, two mothers
sued a school district under 42 U.S.C. § 1983.38 The mothers con-
tended that while in the school's custody their children were shot and
killed.39 The mothers claimed that the school had received warnings
that students who had threatened violence to their children were on
school property, and that the failure of the school officials to react
violated the Due Process Clause of the Fourteenth Amendment.4
The mothers alleged that the "quasi-custodial nature" of a public
school, coupled with the defendant's knowledge of a specific threat of
harm, gave rise to an affirmative duty to protect the children from
private acts of violence.41

The first step in the court's analysis was guided by the DeShaney
court's examination of the custodial nature of compulsory school
attendance laws.42 The Court cited the DeShaney custodial exception
to the "no duty to protect" rule, that when "the state takes a person
into its custody and holds him there against his will, it assumes some
measure of a constitutionally mandated duty of protection. ' 43 The
court indicated that either incarceration or institutionalization would
trigger this duty, but that DeShaney "left undefined the precise mea-
sure of state restraint that engenders an individual's right to claim a
corresponding affirmative duty." 44

The Graham court then evaluated the custodial nature of com-
pulsory school attendance laws, following DeShaney, in the light of
Maldonado v. Josey.45 In Maldonado, an unsupervised eleven-year-
old student accidentally choked to death in a school cloakroom. 46 The
student's father sued the school under 42 U.S.C. § 1983 alleging that
his son's death was the direct result of the teacher's failure to super-

38 Graham v. Indep. Sch. Dist No. 1-89, 22 F.3d 991, 992-993 (10th Cir. 1994).
39 Id. at 993.
40 Id.

41 Id.
42 Id. at 994.

43 Id. (citing DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 199-200
(1989)).

44 Id. at 993.
45 Id. at 994 (citing Maldonado v. Josey, 975 F.2d 727 (10th Cir. 1992)).
46 Maldonado, 975 F.2d at 728.
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vise her students, and therefore violated his son's due process rights.47

The court disagreed.4 8

The Maldonado court concluded that, "compulsory attendance
laws do not create an affirmative constitutional duty to protect stu-
dents from the private actions of third parties while they attend
school."49  In reaching this conclusion the court cited decisions
reached in several other U.S. Courts of Appeals. In Dorothy J. v.
Little Rock School District,° the Eighth Circuit held that "state-man-
dated school attendance does not entail so restrictive a custodial rela-
tionship as to impose upon the State the same duty to protect it owes
to protect prison inmates."51 The Third Circuit, in D.R. v. Middle
Bucks Area Vocational Technical School, held that compulsory attend-
ance laws do not create a special relationship. 2 And in J.0. v. Alton
Community Unit School District 11, the Seventh Circuit held that chil-
dren are not like mental patients and prisoners such that the state has
an affirmative duty to protect them. 3 The Graham court ultimately
concluded "compulsory school attendance laws do not spawn an
affirmative duty to protect under the Fourteenth Amendment. 5 4

The Graham court then applied DeShaney and dismissed the
plaintiffs' "quasi-custody" argument. "Foreseeability cannot create an
affirmative duty to protect when plaintiff remains unable to allege a
custodial relationship." 5 As in DeShaney, where the "state knew that
Joshua faced a special danger of abuse at his father's hands.. .the most
that can be said of the state functionaries in this case is that they stood
by and did nothing when suspicious circumstances dictated a more
active role for them."56 Therefore, inaction by the state, even in the
face of known danger, will not trigger a constitutional duty to act.57

47 Id. at 728-29.
48 Id. at 733.

49 Id. at 732.
50 Dorothy J. v. Little Rock Sch. Dist., 7 F.3d 729 (8th Cir. 1993).
51 Id. at 732.

52 D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 1364, 1367 (3d Cir. 1992).
53 JO. v. Alton Cmty. Unit Sch. Dist. 11, 909 F.2d 267, 272-73 (7th Cir. 1990).
54 Graham v. Indep. Sch. Dist No. 1-89, 22 F.3d 991, 994 (10th Cir. 1994).
55 Id.
56 Id. at 994-95 (citing DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189,

197, 203 (1989)).
57 Id. at 995.
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C. Remedies Under 42 U.S.C. § 1983

Normally, a plaintiff suing a school for a deprivation of a consti-
tutional right would bring the action under 42 U.S.C. § 1983. This act
provides that: "Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any state or terri-
tory... subjects, or causes to be subjected, any citizen of the United
States or any other person within the jurisdiction thereof to the depri-
vation of any rights, privileges, or immunities secured by the Constitu-
tion and laws, shall be liable to the party injured in an action at law,

"158suit in equity, or other proper proceedings for redress ...
Section 1983 does not establish substantive rights. Instead, the

remedy for the deprivation of rights is established elsewhere, either in
the Constitution or federal law.59 However, to state a claim under
§ 1983 a plaintiff must allege that: "1) the defendant deprived the
plaintiff of a right secured by the Constitution and the laws of the
United States, and 2) that the defendant acted under the color of state
law."6 ° Under § 1983, a plaintiff can be awarded both compensatory
and, under certain circumstances, punitive damages.61

When a plaintiff sues a school seeking to hold it liable under the
Fourteenth Amendment for harm committed by a private actor, that
plaintiff must demonstrate that a special relationship existed between
the plaintiff and the defendant. Both the D.R. and DeShaney courts
strongly intimated that in most cases only physical custody by the
State creates this special relationship.62 This is a high burden for any
plaintiff to meet. Alternatively, if a plaintiff cannot establish a special
relationship within a custodial setting, liability can attach under the
"state-created danger" exception.63

To state a claim under the "state-created danger" exception, the
plaintiff must demonstrate that affirmative acts by the state actor
(school) either created or increased the risk that the student would be
exposed to private acts of violence.' "If the state puts a man in a

58 42 U.S.C. §1983 (1994).
59 See Baker v. McCollan, 443 U.S. 137 (1979).
60 Reed v. City of Chicago, 77 F.3d 1049, 1051 (7th Cir. 1996).
61 See, e.g., Smith v. Wade, 461 U.S. 30, 34-36 (1983); Memphis Cmty. Sch. Dist. v.

Stachura, 477 U.S. 299, 305-308 (1986).
62 See D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 1364, 1367 (3d Cir.

1992); DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 195, 196 (1989).
63 DeShaney, 489 U.S. at 195, 196.
64 See id.at 199-200, and cases cited therein.
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position of danger and then fails to protect him, it will not be heard to
say that its role was merely passive; it is as much an active tortfeasor
as if it had thrown him into a snake pit."65 But a known danger does
not confer upon the State a constitutional duty to act.66

Following DeShaney, lower courts will deny a plaintiff's claim
alleging a due process violation when state actors were aware of a
danger and had the authority to prevent the harm, but failed to do so.
This has resulted in a wave of lower court decisions entrenching the
DeShaney doctrine in due process analysis. Some language in an
opinion from the Fifth Circuit is indicative of the narrow construction
that courts have given the "state-created danger" exception: "No offi-
cial in the performance of her duties abandoned [the victim] in a crack
house or released a known criminal in front of his locker. '67

Each of the United States Courts of Appeals applies the
DeShaney "state-created danger" exception slightly differently. For
example, the Third Circuit has created a four-part test for a "state-
created danger. '68 It requires: (1) foreseeable and fairly direct harm;
(2) willful disregard of the harm to the plaintiff by the government
actor; (3) a relationship between the plaintiff and the defendants; and
(4) use of the defendant's authority to create a danger that otherwise
would not have existed.69

The Fifth Circuit has indicated that to prevail under the "state-
created danger" exception; "[t]he environment created by the state
actors must be dangerous; they must know it is dangerous; and.. .they
must have used their authority to create an opportunity that would
not otherwise have existed for the third party's crime to occur. '70 Cen-
tral to the successful case is "the state actors' culpable knowledge and
conduct in 'affirmatively placing an individual in a position of danger,
effectively stripping a person of her ability to defend herself, or cut-
ting off potential sources of private aid.' 7 t

In contrast, the Tenth Circuit uses a five-part test to determine if
a plaintiff qualifies under the "state-created danger" exception. That
court requires the plaintiff to establish that:

65 Bowers v. DeVito, 686 F.2d 616, 618 (6th Cir. 1982).
66 See DeShaney, 489 U.S. at 196-97.
67 Johnson v. Dallas Indep. Sch. Dist., 38 F.3d 198, 202 (5th Cir. 1994).
68 Kneipp v. Tedder, 95 F.3d 1199, 1208-09 (3d Cir. 1996).
69 Id. (citing Mark v. Borough of Hatboro, 51 F.3d 1137, 1152 (3d Cir. 1995).
70 Johnson, 38 F.3d at 201.

o71 Id.
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(1) [the plaintiff] was member of a limited and specifically definable
group; (2) the [state actors'] conduct of the state actors put [the
plaintiff] and the other members of that group at substantial risk
of serious, immediate and proximate harm; (3) the risk was obvi-
ous or known; (4) the [state actors] acted recklessly in conscious
disregard of that risk; and (5) such conduct, when viewed in total,
is "conscience shocking. 72

In a later case the Tenth Circuit refined its test and required that the
plaintiff show that the defendant "created the danger or increased the
plaintiff's vulnerability to the danger in some -way. '73

Even if a due process violation exists under the custody or "state-
created danger" exception, the plaintiff must still overcome the doc-
trine of qualified immunity, which protects public officials from liabil-
ity under § 1983 "insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable
person would have known."7 4

III. SNAKE PITS AND CRACK HOUSES

A. The "State-Created Danger" Exception

In Johnson v. Dallas Indep. Sch. Dist., Andrew Gaston, a fifteen-
year-old student, was shot and killed in the halls of A. Maceo Smith
High School.75 The shooter, who was not a student, had taken the
school bus to the school, entered the school building, created a distur-
bance, and fired the shot that killed Gaston.76 Although the school
required its students to wear security badges and had metal detectors,
Brown's concealed handgun was not discovered because the metal
detectors were not in use.77

Gaston's father sued the school under § 1983 and the Fifth Cir-
cuit, considering the case on appeal from a dismissal for failure to
state a claim, took the issues to be whether Andrew Gaston "had
either (1) a constitutional right not to be placed in danger of deadly

72 Uhlrig v. Harder, 64 F.3d 567, 574 (10th Cir. 1995) (internal citations omitted).
73 Armijo ex rel. Armijo v. Wagon Mound Pub. Sch., 159 F.3d 1253, 1263 (10th Cir. 1998).
74 Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982) (internal citations omitted).
75 Johnson, 38 F.3d at 199.
76 Id.
77 1d
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violence while at school; or (2) a more general constitutional right to
some level of affirmative protection while at school."78

The Johnson court held that Gaston had neither.79 The court
found that Gaston's claim did not meet the "state-created danger"
exception. The court defined three elements necessary for the plain-
tiff to establish liability under that exception: "the environment cre-
ated by the state actors must be dangerous; they must know it is
dangerous; and, to be liable, they must have used their authority to
create an opportunity that would not otherwise have existed, for the
third party's crime to occur. 80

Analyzing Gaston's claim under the "state-created danger"
exception, the court found that "when state actors knowingly place a
person in danger, the Due Process Clause of the Constitution has
been held to render them accountable for the foreseeable injuries that
result from their conduct, whether or not the victim was in formal
state custody."' 81 The court then reviewed cases where the exception
was held to apply.

First, the court looked to Wood v. Ostrander,82 where "a police
officer arrested a drunken driver and impounded his car, leaving the
female passenger alone at night without any means to go home, in a
neighborhood known for criminal activity."83 A stranger offered her a
lift, then raped her.'

Next the Johnson court discussed Cornelius v. Town of Highland
Lake85 where "the state permitted a prisoner with a violent criminal
history to participate in a work program at a municipal town hall
under the supervision of an untrained city employee. '86 The prisoner
"gained access to a knife, abducted the [city employee], and held her
hostage for three days.787

Lastly, the Johnson court reviewed the decision in K.H. ex rel.
Murphy v. Morgan,88 where the "state had removed a sixteen-month-

78 Id.
79 Id. at 202
80 Id. at 201.
81 Id. at 200.
82 Wood v. Ostrander, 879 F.2d 583 (9th Cir. 1989).
83 Johnson, 38 F.3d at 200 (citing Wood, 879 F.2d 583).
84 Id.
85 Cornelius v. Town of Highland Lake, 880 F.2d 348 (11th Cir. 1989).
86 Johnson, 38 F.3d at 200 (citing Cornelius, 880 F.2d 348).
87 Id.
88 K.H. ex rel. Murphy v. Morgan, 914 F.3d 846 (7th Cir. 1990).
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old child from her parent's custody and in the next four years shuttled
her between eleven foster homes, in at least two of these she was
molested or abused."89 There "the court held that if the allegations of
the child's complaint were correct, state officials could be guilty of
knowingly subjecting her to serious psychological damage." 90

The Johnson court then reasoned that the essence of the "state-
created danger" exception is the state actor's culpable conduct and
knowledge in "affirmatively placing an individual in a position of dan-
ger, effectively stripping a person of her ability to defend herself, or
cutting off potential aid."'" The court then turned to its prior decision,
Leffall v. Dallas Independent School District,92 where it found plain-
tiffs had failed to state a Due Process claim against the school district
for holding a high-school dance at which a student was shot and
killed.93 The Leffall court noted that no plaintiff had ever prevailed in
the Fifth Circuit against a state under the "state-created danger"
exception.94 Interestingly, Leffall not only questioned the constitu-
tional validity of the "state-created danger" exception, but went on to
express doubt that the Supreme Court, in DeShaney, had voiced any
support for that theory of liability.95 The Johnson court interpreted
Leffall as "suggesting that the [Supreme Court] was simply placing in
context its broader ruling that the state had no affirmative duty to the
young client of its welfare department." '96 And, that instead of either
accepting or rejecting the "state-created danger" exception, the Fifth
Circuit in Leffall decided that, "in the context of a fatal shooting at a
school sponsored dance... the school officials lacked the requisite lia-
bility for a constitutional violation."97

Applying Leffall, the court in Johnson determined that even if
the "state-created danger" exception is constitutionally valid, the

89 Johnson, 38 F.3d at 200 (citing K.H., 914 F.3d 846 (7th Cir. 1990).
90 Id.
91 Johnson, 38 F.3d at 201 (quoting Wideman v. Shallowford Cmty. Hosp., Inc., 826 F.2d

1030, 1035 (11th Cir. 1987)). See also, L.W. v. Grubs, 974 F.2d 119, 122 (9th Cir. 1992) (holding
that plaintiff nurse stated a cause of action under 42 U.S.C. § 1983 for violation of her Substan-
tive Due Process Rights, where state officials knowingly assigned a violent, habitual sex offender
to work alone with a female prison employee, and did not inform her of the risk.).

92 Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521 (5th Cir. 1994).
93 Johnson, 38 F.3d at 201 (citing Leffall, 28 F.3d 521).
94 Lefall, 28 F.3d at 530.
95 Id. at 530-31.
96 Johnson, 38 F.3d at 201.
97 Leffall, 28 F.3d at 532.
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plaintiff in the instant case had not met the exacting standard for con-
stitutional liability.98 The court then applied the elements of the
"state-created danger" test to the facts of Johnson's claim.

Distinguishing Wood and Cornelius from the facts of Gatson's
claim, the court found that because the environment at the school was
not dangerous, Gatson's claim failed to meet the first element of its
test.99 The "presence of numerous trained adults would assure that a
school cannot be as dangerous as the nocturnal condition of the high-
crime neighborhood described in Wood, or the prisoner release pro-
gram gone awry in Cornelius."' ° The court then decided that danger
could not be inferred "from the presence of student ID badges or
metal detectors. . .[that these] devises could have been installed
prophylactically, in the absence of any prior trespasses onto campus or
any incidents of criminal violence. ' 1 The court reasoned "to infer
the existence of a dangerous environment-the condition of § 1983
liability-solely from the presence of measures designed to avert vio-
lence would erect a disincentive to their use. The law cannot so turn
against its purposes; the use of security devises should be encouraged,
not discouraged.""1 2 And, that because there were no allegations of
prior criminal conduct at the school from which a trier of fact could
conclude the school was a high crime area, the school was not
dangerous.13

The second element of the state created danger test requires that
school officials have actual knowledge of a serious risk of physical
danger to students, such as Gaston."° Finding that Johnson failed to
establish this element, the court reasoned "no legitimate inference can
be drawn that school officials might have been actually aware of a
high risk that an armed non-student invader would enter the campus
and fire a pistol randomly during school hours."' 5

Deciding that Johnson's claim failed to meet the third element of
the "state-created danger" exception, the court reasoned that, "[t]here
is no pleading that school officials placed Gaston in a dangerous envi-

98 Johnson, 38 F.3d at 201-03.
99 Id. at 201.
100 Id.
101 Id.
102 Id.
103 Id. at 201-02.
104 Id. at 201, 202.
105 Id.
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ronment stripped of means to defend himself and cut off from sources
of aid. There is no sufficiently culpable affirmative conduct. Andrew
went to school. No state actor placed Andrew in a 'unique confronta-
tional encounter' with a violent criminal.""1 6

Establishing its infamous "crack house rule" by reasoning lacking
both compassion and justice, the court stated that the state had not
abandoned Gaston to a crack house "or released a known criminal in
front of his locker."' 17 "As in Leffall the most that may be said of the
defendants' ultimately ineffective attempts to secure the environment
is that they were negligent, but not that they were deliberately
indifferent."'0 8

The court found it unnecessary to decide the special relationship
issue in Johnson."9 The Fifth Circuit concluded, "as has every other
circuit court that has considered the issue, that DeShaney forecloses a
constitutional claim on behalf of Andrew Gaston for affirmative pro-
tection while at school."'' 0

B. Inside the Snake Pit

The dissent interpreted the facts of Johnson differently."' The
dissent read the facts as pleading a "transformation of our public
schools from institutions of learning into crucibles of disaffection
marred by increasing violence from which anguish and despair are
often brought to homes across the nation." ' n2

The dissent realized that, "[w]hile this story would be tragic in
any school, the trauma is magnified in this case by the apparent inepti-
tude and recklessness of the school district and school officials in
ensuring student safety.""' 3 The dissent emphasized that, "school pol-
icy requires students to purchase school identification badges, but
there was no one to check them.""' 4 Moreover, the school also had
metal detectors on the premises, but they were "packed away in

106 Id. at 202 (citing Cornelius v. Town of Highland Lake, 880 F.2d 348, 359 (11th Cir.
1989)).

107 Id.
108 Id.
109 Id. at 203.
11o Id. at 202.
I" Id. at 204 (Goldberg, J., dissenting).
112 Id. (citing Graham v. Indep. Sch. Dist No. 1-89, 22 F.3d 991 (10th Cir. 1994)).
113 Id. at 204.
114 Id.
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boxes." '115 The dissent charged the majority with ignoring the fact that
the security measures were intended to prevent the precise incident
that had occurred. 6 And further, that the I.D. badges had been
intended to control access to the school by non-students and the spe-
cific target of the metal detectors were the knives and guns that fuel
the violence in our schools.117 The dissent insisted that the "case was
dismissed prematurely [because] the plaintiff was not permitted to
develop additional evidence relating to the aggregate state of affairs at
the school" and create the nexus between the non-enforcement of the
security measures and Gaston's death." 8

The dissent suggested that the plaintiff's pleadings met the ele-
ments required to establish the "state-created danger" exception: Gat-
son was compelled by the state to attend school through its
compulsory education laws.' 19 "The compulsory nature of public
school attendance is not lessened by the fact that a few fortunate stu-
dents have the option to attend private school or be educated at
home."12 The dissent supported its finding that school attendance is
compulsory by relying on Lee v. Weisman.12' In Weisman, the
Supreme Court found that "law reaches past formalism" and "to say a
teenage student has a real choice not to attend her high school gradu-
ation is formalistic in the extreme. 122

The dissent flatly contradicted the majority's finding of no prior
criminal conduct at the school because it accurately noted that the
limited discovery had revealed past incidents of school violence. 123

The result of the limited discovery showed that A. Maceo Smith High
School was at least arguably a dangerous place at the time of Gaston's
death.124 The dissent then distinguished the facts of Leffall from the
instant case. "We are not attending an after-school dance in this case,
where students must pay for the privilege to attend, as was the case in

115 Id.
116 Id.
117 Id.
118 Id. at 199 n.1.

119 Id. at 205.
120 D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 1364, 1380 (3d Cir.

1992) (Sloviter, C.J., dissenting).
121 Lee v. Weisman, 505 U.S. 577 (1992).
122 D.R., 972 F.2d at 1380 n.18, citing Lee, 505 U.S. at 595.
123 Johnson, 38 F.3d at 206 (Goldberg, J., dissenting).
124 Id.
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Leffall. In this case we are attending school, studying our books, and
attendance is mandatory. 1' 25

The dissent then determined that the presence of trained adults at
the school alone did not negate the potential dangerousness of the
school. If trained adults were deliberately indifferent to the danger-
ous conditions at the school, the school may be actually more danger-
ous.126 And, if the parents had relied on the presence of trained adults
they might not demand additional security measures.1 27 "Failing to act
may, in certain circumstances, be more detrimental than acting.1 28

The dissent maintained that because the facts had not been per-
mitted to be adequately developed, the exact knowledge and culpabil-
ity of the school would never be known and considered the majority's
interpretation of actual knowledge "too cramped in the view of § 1983
jurisprudence."129

The dissent also suggested that both the Fifth Circuit and the
Supreme Court have held that a state can be liable for inaction, or
nonfeasance, as well as for action, or malfeasance.130 The dissent
stressed that "the deliberate indifferent requirement permits courts to
separate omissions that amount to an intentional choice from those
that are merely unintentionally negligent oversights." '31 The deliber-
ate indifference standard is used to distinguish conduct that is simply
negligent from that type of extreme conduct that qualifies as active
conduct, for determining culpability. The dissent determined that the
defendant might well have been liable under §1983, based on inaction
and his failure to ascertain the school's actual security issues.1 32

Moreover, the plaintiff had successfully alleged that the school
officials were deliberately indifferent because they either knew or had
a duty to know about the environment at A. Maceo Smith High

125 Id. at 205 n.2.
126 Id. at 206 n.4.
127 Id.
128 Id. (quoting Taylor v. Ledbetter, 818 F.2d 791, 800 (11th Cir. 1991)).
129 Id. at 206.
130 Id. (citing City of Canton v. Harris, 489 U.S. 378, 390 (1989) (holding that the failure to

promulgate a policy may demonstrate deliberate indifference and be grounds for liability
under§1983)). See also Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 454 (5th Cir. 1994) ("We...
hold that a school official's liability arises.. .when the student shows that the official, by action or
inaction, demonstrates a deliberate indifference to his or her constitutional rights.").

131 Id. at 206 (citing Gonzalez v. Ysleta Indep. Sch. Dist., 996 F.2d 745, 756 (5th Cir. 1993)).
132 Id. at 206-07.
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School.1 33 The dissent found no evidence supporting the majority's
holding that the risk of a non-student invader was unforeseeable by
the defendants.134 If it is wrong to draw an inference of knowledge
from the security measures taken, because they would discourage
schools from ensuring student safety in the future, then it is equally
wrong to infer safety from the measures taken.135 "The majority effec-
tively rewards official ignorance and irresponsibility. The courts
should encourage student safety, not half-hearted security policies." '136

IV. SUPREME COURT JURISPRUDENCE

A. Power Implies Responsibility
The Supreme Court has considered the constitutional rights of

students under the First, Fourth, and Fourteenth Amendments. In
cases dealing with the relationship between public schools and stu-
dents the Court has not afforded children the same fundamental con-
stitutional protections as adults. Recent Supreme Court opinions
interpreting students' First, Fourth, and Fourteenth Amendment
rights, and particularly the Court's announcement in Tinker that stu-
dents do not shed their constitutional rights at the schoolhouse
gates,137 result in constitutional form over substance, leaving students
with inadequate constitutional protection.

Applying the Court's doctrine of "special needs" to the Fourth
Amendment rights of students, the Court in New Jersey v. T. L. 0. held
that the Fourth Amendment applied to the search of students by
school officials, but probable cause and the warrant requirement did
not.138 The Court determined the proper standard that applied to
searches of students by school officials suspecting a student of violat-
ing a school rule or law was reasonable suspicion. 139 The special needs
of school officials in operating a safe environment permitted the
Court to eliminate the probable cause and warrant requirement,
which would usually be required in a search of an adult. 4 ° Thus, the
Court increased the state's power over school children through the

133 Id. at 207.
134 Id.
135 See supra note 98.
136 Johnson, 38 F.3d at 207.
137 See Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506 (1969).
138 New Jersey v. T.L.O., 469 U.S. 325, 332 n. 2 (1985).
139 Id. at 341-42.
140 Id. at 340-43.
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special needs doctrine. The Court reasoned that the increase in state
power was justified because the state has a compelling interest in
safety and the education of children. 4' "The primary duty of school
officials and teachers, as the Court states, is the education and training
of young people. A State has a compelling interest in assuring that
the schools meet this responsibility. Without first establishing disci-
pline and maintaining order, teachers cannot begin to educate their
students.

142

The Court in T.L.O. found that, "drug use and violent crime in
the schools have become major social problems."'43 Because the
Court found that schools are dangerous, "[e]vents calling for disci-
pline are frequent occurrences and sometimes require immediate,
effective action." 144 Under these circumstances, the Court reasoned
that the warrant requirement would "unduly interfere with the main-
tenance of the swift and informal disciplinary procedures needed in
schools. "141

The language of T.L.O. is concrete, "apart from education, the
school has the obligation to protect pupils from mistreatment by other
children, and also to protect teachers themselves from violence by the
few students whose conduct in recent years has prompted national
concern." 146 Because schools must maintain an environment where
learning can take place by decreasing students' constitutional rights,
schools should also assume affirmative duties protecting those same
students from private acts of violence. Affirmative duties protecting
students from private violence are more than consistent with TL.O.
A fair reading of T. L. 0. demonstrates that affirmative duties are con-
stitutionally justified. "Education 'is perhaps the most important
function' of government, and government has a heightened obligation
to safeguard students whom it compels to attend school."'1 47

The language of T.L.O. contradicts the DeShaney majority's no
duty to protect rule. I" Indeed, only four years after T.L.O., the
DeShaney Court held squarely inapposite to its former standard.

141 See id. at 339; see also id. at 350 (Powell, J., concurring).
142 Id. at 350 (Powell, J., concurring).
143 Id. at 339.
144 Id. at 339 (quoting Goss v. Lopez, 419 U.S. 565, 580 (1975)).
145 Id. at 340.
146 T.L.O., 469 U.S. at 350 (Powell, J., concurring).
147 Id. at 353 (Blackmun, J., concurring) (quoting Brown v. Board of Education, 347 U.S.

483, 493 (1954)).
148 DeShaney, 489 U.S. at 201-02.
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DeShaney held that the Fourteenth Amendment does not require the
government to protect individuals from acts of harm inflicted by pri-
vate actors.149 Yet, TL.O. suggests an affirmative obligation on state
actors to protect children from the harm inflicted by private actors.150

Hence, a reading of DeShaney and T.L.O. illustrates that the Court's
standard for assessing when a state's affirmative duties arise under the
Due Process Clause is, at best, inconsistent.

Children's lives demand more than judicial inconsistency, they
demand the protection of the Due Process Clause because "whatever
may be their precise impact, neither the Fourteenth Amendment nor
the Bill of Rights is for adults alone."1 '' TL.O. does not hedge: the
T L. 0. duties of schools include the responsibility of establishing dis-
cipline and maintaining order before education begins.152 Violence in
schools threatens the educational process. 15 3 On that reasoning,
T. L. 0. charges schools with the affirmative responsibility of disciplin-
ing and maintaining control over students. 15 4

Furthermore, T.L.O. duties are affirmative because both logic
and common sense demand it.' 55 Since it would defy both logic and
common sense to read the language of T.L.O. as imposing a duty to
maintain order and discipline over teachers in the classroom, the lan-
guage must mean that discipline and order is to be imposed on stu-
dents. Under DeShaney state action protecting private individuals
from private violence only arises under an affirmative duty.156

Because a school could not fulfill its TL.O. duty to maintain order
and discipline in the classroom without first protecting children from
private violence, according to the reasoning of both DeShaney and
T.L.O., T.L.O. duties are by definition affirmative.

Even DeShaney supports the notion that state actors may, at
times, retain affirmative duties to protect children from private acts of

149 Id. at 202.
150 See T.L.O., 469 U.S. at 353 (Blackmun, J., concurring).
151 In Re Gault, 387 U.S. 1, 13 (1967); see also Goss, 419 U.S. at 584 (holding that children

in schools must receive a certain level of procedural due process before being suspended);
Tinker v. Des Moines Sch. Dist., 393 U.S. 503 (1969) (holding that children do not "shed their
constitutional rights to freedom of speech or expression at the school house gate.").

152 See T.L.O., 469 U.S. at 353 (Blackmun, J., concurring).
153 T.L.O., 469 U.S. at 350 (Powell, J., concurring).
154 Id. at 339.
155 Id. at 353 (Blackmun, J., concurring) (citing Brown v. Board of Education, 347 U.S. 483,

493 (1954)).
156 DeShaney, 489 U.S. at 200.
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violence.157 But what has emerged from this principle is a standard
lacking fairness, integrity, and justice. Shamefully, lower courts apply-
ing that same standard have held that unless a school official casts a
child into something like a "snake pit" or a "crack house," no affirma-
tive duty to protect children exists.'5 8 This unprincipled and unwork-
able standard is unacceptable because it degrades the value of
children's lives.

Today violence in our schools is a national disgrace. Children,
parents, and society all must reap the violent whirlwind because
DeShaney would not afford substantive due process protection to one
who needed it the most - a lone battered and abused child.1 59

DeShaney and lower court decisions interpreting it assure that the vio-
lent whirlwinds will continue to rage since, under DeShaney, the Due
Process Clause protects only those children cast into "snake pits" or
"crack houses."

T.L.O. recognized that violent crime, disorder, and drugs in
schools have become "particularly ugly"16 and that to combat this
problem the court recognized the "substantial interest of teachers and
administrators in maintaining discipline in the classroom and on
school grounds."'' The TL.O. Court commanded schools to perform
certain affirmative duties to fulfill the state's substantial interest in
maintaining classroom discipline. "The maintenance of discipline in
the schools requires not only that students be restrained from assault-
ing one another, abusing drugs and alcohol, and committing other
crimes, but also that students conform themselves to the standard of
conduct proscribed by school authorities.' 16 2 Therefore, by definition,
a school's substantial interest in safety requires it to perform affirma-
tive duties.

Not only are school officials charged with affirmative duties to
protect students from private violence, they are under affirmative
duties to prevent crime and recognize students who are abusing drugs
and alcohol. 63 Arguably, under this definition, schools are under an
affirmative duty to protect the students not only from others, but to

157 Id. at 198-201.
158 See Bowers, 686 F.2d at 618; Johnson, 38 F.3d at 202
159 Deshany at 191, 203.
160 T.L.O., 469 U.S. at 339.
161 Id. at 341.
162 Id. at 342, n.9.
163 See id. at 339, 342, n. 9.
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protect them against themselves. However, at the very least, schools
have affirmative duties to protect students from private violence,
criminal activity, and drug and alcohol abuse. 6" This is consistent
with the DeShaney majority's definition of affirmative duties arising
under the Fourteenth Amendment. 165

In the violent atmosphere of today's schools, safety and educa-
tion have become inseparable because student violence threatens the
educational process itself.'66 Absent T.L.O. duties, the existing vio-
lence will escalate because some students are packing Glock .9mm
and automatic weapons along with their lunch.'67 Justice Blackmun,
concurring in TL.O., recognized that "possession of weapons have
become increasingly common among young people, an immediate
response frequently is required not just to maintain an environment
conducive to learning, but to protect the very safety of students and
school personnel."' 68 What this means is that unless school officials
respond quickly to a violent student armed with a gun, other children
are more likely to be hurt. Key to this analysis is Justice Blackmun's
use of the terms "immediate response" and "to protect the very safety
of the students.' 1 69 This means exactly what it says: that school offi-
cials must frequently and immediately respond to armed, violent
students.

Following DeShaney, in order for due process claim to succeed,
the violence to children must occur in an environment akin to a crack
house or snake pit. Without state actors having affirmative duties to
protect students from private violence, some students will not only fail
to receive an education, they will have to attend school under a con-
stant fear of violence. 70

Public education is at risk 17 1 and courts nationwide have recog-
nized a "transformation of our public schools from institutions of
learning into crucibles of disaffection marred by increasing violence

164 Id. at 353 (Blackmun, J., concurring) (citing Brown v. Board of Education, 347 U.S. 483,
493 (1954)).

165 DeShaney, 489 U.S. at 196.
166 T.L.O., 469 U.S. at 363 (Brennan, J., concurring in part and dissenting in part).
167 Michael Janofsky, A Fresh Coat of Paint and a Fresh Start, N.Y. TIMES, August 15, 1999,

at page 20 (regarding the aftermath of the Columbine shootings).
168 T.L.O., 469 U.S. 352-53 (Blackmun, J., concurring).
169 Id.
170 See Johnson, 38 F.3d 198; Graham, 22 F.3d 991.
171 T.L.O., 469 U.S. at 353 (Blackmun, J., concurring) (citing Brown v. Board of Education,

347 U.S. 483, 493 (1954)).
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from which anguish and despair are often brought to homes across the
nation."'17 2 Moreover, because violence has placed public education at
risk, "[elvents calling for discipline are frequent occurrences and
sometimes require immediate, effective action."' 73 Here, "immediate,
effective action" does not suggest that TL.O. duties are affirmative,
but insists that T.L.O. duties are affirmative.

B. Brown and Its Progeny
T.L.O. duties are affirmative because the Court relied on three

landmark constitutional cases that support affirmative duties of school
officials. In Goss174 the Court recognized a school's duty to immedi-
ately remove students whose presence poses a continuing danger to
persons, or an ongoing threat of disrupting the academic process. In
Tinker, 75 the Court emphasized the comprehensive authority of states
and school officials to control conduct in schools. And in Brown,176

the Court requires schools to be disintegrated with all deliberate
speed.

Interestingly, the DeShaney majority failed to apply T.L.O.,
decided four years earlier, which recognized affirmative duties of state
actors, at least in schools. 77 "To protect the very safety of students"
means to protect students from private violence. 78 Nevertheless, the
doctrine of special needs increases state power by decreasing chil-
dren's constitutional rights. 179 Balancing the increased state power
with responsibility creates an equitable constitutional balance
between individual liberties and state power. "Since power implies
responsibility, where governmental agencies or entities utilize sover-
eign compulsion to exercise coercive powers, a correlative duty exists
of due care toward those subjected to such compulsion."180

Without question, the Court in T.L.O. had the constitutional
power to decrease students' Fourth Amendment rights. The Court
affirmatively seized that same power nearly 200 years ago in Mar-

172 Johnson, 384 F.3d at 204 (Goldberg, J., dissenting) (citing Graham v. Indep. Sch. Dist.,

22 F.3d 991 (10th Cir. 1994).
173 T.L.O., 469 U.S. at 339 (citing Goss v. Lopez, 419 U.S. 565, 580 (1975)).
174 419 U.S. at 582, 583.
175 395 U.S. at 503, 507.
176 347 U.S. at 200.
177 T.L.O., 469 U.S. at 339.
178 Id. at 353 (Blackmun, J., concurring).
179 Id. at 653 (citing, T.L.O., 469 U.S. at 340, 341).
180 Lichtler v. The County of Orange, 813 F.Supp. 1054, 1056 (S.D.N.Y. 1993).
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bury'81 when Justice Marshall declared that "[i]t is emphatically the
province and duty of the judicial department to say what the law is"' 82

and that "[i]f two laws conflict with each other, the courts must decide
on the operation of each."'8 3 Nevertheless, that power now rests
exclusively with the Court. The fact that school children's lives
depend on how the Court interprets the Fourteenth Amendment
means that interpretation "is a truly awesome responsibility."' 84

Because of that, the Court's decision in T.L.O. must be recognized as
imposing an affirmative duty on schools because, like the Court in
Caldwell, the Court in T.L.O. recognized that human lives depend on
the consequences of their decision.' 85

Instead of merely balancing the constitutional rights of students186

and their need to be educated in a safe environment, 18 7 T. L. 0.
imposes affirmative duties on school officials because a Constitutional
balance is struck between removal of a fundamental right and life sus-
taining protection. Reading T.L.O. duties as affirmative shows that
the Court's decision was not an exercise of raw judicial power, but
instead, a balance of well-settled constitutional principals:

Due process has not been reduced to any formula; its content cannot
be determined by reference to any code. The best that can be said is
that through the course of this Court's decisions it has represented the
balance which our Nation, built upon postulates of respect for the lib-
erty of the individual, has struck between that liberty and the demands
of organized society.' 88

Therefore, because balancing the removal of students' Fourth Amend-
ment rights with the affirmative duties of T. L.O. is consistent with the
Due Process Clause,'89 it follows that affirmative duties are also con-
sistent with due process, because they protect individual liberty and

181 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
182 Id.
183 Id.
184 Caldwell v. Mississippi, 472 U.S. 329 (1985).
185 See T.L.O., 469 U.S. at 354, 355.
186 See Vernonia, 515 U.S. 646.
187 See T.L.O., 469 U.S. 325.
188 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 850 (1992),

(quoting, Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting)).
189 See Vernonia, 515 U.S. 646; T.L.O., 469 U.S. 325.
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the demands of an organized society.' 90 Furthermore, when the lives
of children are at stake "[n]either the Bill of Rights nor the specific
practices of the States at the time of the Fourteenth Amendment
marks the outer limits of the substantive sphere of such 'liberty'."'191

Because T.L.O. duties represent a principled constitutional balance
ensuring students in violent schools will live to realize the scope of
liberty guaranteed by the Due Process Clause, they must be affirma-
tive. Therefore, T.L.O. affirmative duties are constitutional,1 92 and
the crack house and snake pit standards of DeShaney and its progeny
are unconstitutional. 193

T.L. 0. duties are within the sphere of the liberty protected by the
Fourteenth Amendment, and DeShaney's "snake pit" and "crack
house" rules are not. Indeed, because the Fourteenth Amendment
was designed to protect liberty instead of jettisoning it into an eerie
constitutional void, DeShaney is unconstitutional. When the
DeShaney majority cast Joshua's constitutional rights into that void,
they failed to consider the Court's constitutional duty to balance
Joshua's individual liberty interest with the demands of an organized
society.

When defining the outer limits of liberty, the constitutional analy-
sis cannot be random or speculative because this would lead to an
unprincipled and arbitrary outcome. "Our obligation is to define the
liberty of all, not to mandate our own moral code.' 1 94 Yet, that seems
to be exactly what the Court did when it declined to recognize a stan-
dard of affirmative duties to protect children from abuse in instances
more common then those instances that occur in "snake pits" and
"crack houses." '195 The Court mandated its own moral code when it
held that "the Due Process Clause protects only those practices,
defined at the most specific level, that were protected against govern-
ment interference by other rules of law when the Fourteenth Amend-
ment was ratified."'196 Moreover, the Court was well aware that the
"full scope of liberty guaranteed by the Due Process Clause cannot be
found in or limited by the precise terms of the specific guarantees

190 Id.
191 Casey, 505 U.S. 834.
192 See T.L.O., 469 U.S. at 354-55 (Brennan, J., concurring).
193 See Id. at 353 (Blackmun, J., concurring).
194 Casey, 505 U.S. at 850.
195 See Johnson, 38 F.3d at 202.
196 Casey, 505 U.S. 847.
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elsewhere provided in the Constitution." '197 The Court was also aware
that "[t]he very essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws, whenever he
receives an injury. One of the first duties of government is to afford
that protection. '" 198

Because the Court in DeShaney radically departed from a
rational constitutional process that resulted in the arbitrary crack
house and snake pit standards, DeShaney is not only unconstitutional
under the Due Process Clause, but also the Equal Protection Clause
of the Fourteenth Amendment as interpreted by the Court in Bush v.
Gore.199

C. Equal Protection Analysis

At stake in Bush v. Gore200 was the outcome of the 2000 presi-
dential election. Governor Bush "argued that the manual recount
would violate the Due Process and Equal Protection Clauses, because
no clear standards had been established to ensure that similarly situ-
ated people would be treated similarly."2 °1 The Court in Bush held
that the manual recount ordered by the Florida Supreme Court vio-
lated the Equal Protection Clause.20 2

The manual recount did not satisfy the minimum requirements
for non-arbitrary treatment of voters exercising a fundamental right.20 3

Thus, the recount was "inconsistent with the minimum procedures
necessary to protect the fundamental right of each voter ...

The DeShaney rules collapse under the constitutional weight of
the Bush equal protection challenge because in Bush, the Court radi-
cally changed its equal protection analysis because the Court did not
consider purposeful discrimination relevant to an analysis of Bush's
claim.20 5 In fact, the majority never mentioned it. Therefore, a Bush
challenge "simply inquires as to whether a state's action is consistent

197 Id.
198 Marbury, 5 U.S. (1 Cranch) at 163.
199 Bush v. Gore, 531 U.S. 98 (2000).
200 Id.
201 Cass Sunstein, Order Without Law, 68 U. CHI. L. REv. 757, 760 (2001).
202 Bush, 531 U.S. at 110.
203 Id. at 104-05.
204 Id. at 109.
205 Id.
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with its obligation to avoid arbitrary and disparate treatment of
affected persons. ' 206

The breadth of the Equal Protection Clause was expanded
because the once key element of purposeful discrimination is no
longer required.2 °7 Under the Bush analysis, a person alleging a due
process violation in a school setting need only show that the custody
and the crack house standards of DeShaney are incompatible with the
minimum procedures necessary to protect his fundamental rights.

The rules of DeShaney fail to meet the minimum procedures nec-
essary to sustain a fundamental right challenge because they are based
in moral judgment instead of the substantive due process compo-
nent.20 8 Arbitrary and capricious rulings are possible because the
DeShaney rules are subject to excessive variations in the manner in
which the lower courts apply the Due Process Cause. Thus, the
DeShaney standards are not consistent with the Court's obligation to
avoid arbitrary and disparate treatment of affected persons.

The constitutional error is compounded because the Court never
addressed the constitutional value of a child's life. Because of that,
the majority "not only abdicated its own responsibility to interpret the
Constitution, but also impaired the ability of lower courts to exercise
theirs." 2" Further, because the arbitrary custody barrier and crack
house standards fail to guide courts with concrete constitutional stan-
dards distinguishing constitutional affirmative duties from a constitu-
tional void, the Due Process Clause is being unevenly applied to
school children. Conversely in Bush, the Court did not hesitate to
fulfill its constitutional responsibility to condemn arbitrary standards
as "constitutional sin.",210 Logically then, because the standard used to
evaluate the circumstances when a child is owed affirmative constitu-
tional protection is arbitrary, the Equal Protection Clause is violated.
Indeed, Bush held that equal protection is violated when a standard
cannot, at a minimum, avoid being arbitrary.211

There are no meaningful due process protections for school chil-
dren who are compelled to attend violent schools because the Court

206 Is Life As Important As A Vote?, McClesky v. Kemp and Bush v. Gore, The Fight For
Life, Issue 11 (2001).

207 Bush, 531 U.S. at 108, 109.
208 Casey, 505 U.S. 833.
209 Strickland v. Washington, 466 U.S. 668, 708 (1984) (Marshall, J., dissenting).
210 Bush, 531 U.S. 98.
211 Id. at 106.
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has failed to distinguish that, for the purposes of affirmative duties,
children forced to attend crime-infested schools are similarly situated
to adults in similar situations.212 The fundamental difference between
children and adults is that non-criminal adults are generally not com-
pelled by state law to be in a certain place five days a week, and, when
they are, they are afforded the protections that our children are not.213

"[E]quality can be denied when government classifies so as to distin-
guish, in its rules or programs, between persons who should be
regarded as similarly situated in terms of the relevant equal protection
principles. 21 4 Therefore, because the arbitrary custody barrier and
crack house standard treats children and adults as similarly situated, it
violates the Equal Protection Clause. These reasons are guaranteed
under the Equal Protection Clause because "[w]hen contending par-
ties invoke the process of the courts ... it becomes our unsought
responsibility to resolve the federal and constitutional issues the judi-
cial system has been forced to confront. ' 215

Like the Florida court in Bush that ordered an unconstitutional
statewide remedy affecting a national election, the DeShaney Court
authored an opinion that itself created an unconstitutional national
standard. The cases are analogous because both Courts failed to con-
sider that, "[wihen a court orders a statewide remedy, there must be
at least some assurance that the rudimentary requirements of equal
treatment and fundamental fairness are satisfied. '2t 6 But, the Four-
teenth Amendment is not meaningless, and because the DeShaney
majority replaced fundamental fairness with its moral judgments, its
custody and crack house standards are unconstitutional.

D. Due Process

In Brown, the Court found that separate educational facilities for
children attending public schools were inherently unequal and held
that that de jure segregation violated the Equal Protection Clause of

212 T.L.O., 469 U.S. at 336 (noting that "a few courts have concluded that school officials
are exempt from the dictates of the Fourth Amendment by virtue of the special nature of their
authority over schoolchildren.").

213 DeShaney, 489 U.S. at 199-200 (noting that "when the State takes a[n adult] person into
its custody and holds him there against his will, the Constitution imposes upon it a corresponding
duty to assume some responsibility for his safety and general well-being.").

214 LAWRENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1438 (2d ed. 1988).
215 Id. at 111.
216 Id. at 109.
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the Fourteenth Amendment. 217 Although Brown was decided under
the Equal Protection Clause, its reasoning supports an affirmative
duty of schools to protect students from private violence. Even
though Brown was decided under the Equal Protection Clause and
DeShaney Due Process, this is not determinative because the cases are
substantially analogous.

Brown should be applied to a §1983 due process violation occur-
ring in a school because the broader issue is the constitutional rights
of all children in public schools. Brown recognized that "today educa-
tion is perhaps the most important function of state and local govern-
ments. '218 This is consistent with the reasoning in T.L.O. 219 and the
doctrine of special needs. 22

' The Court in T.L.O. held that the state
was justified in limiting a student's fundamental rights, 221 and Brown
held that "[c]ompulsory school attendance laws and the great expend-
itures for education both demonstrate our recognition of the impor-
tance of education to our democratic society." '222 Although education
is not a fundamental right, Brown applies to an in-school due process
violation because "[i]n these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportu-
nity of education." '223 Here it can be argued that Brown recognizes
that education is an important substantive right under the Due Pro-
cess Clause.

Further, Brown can be read to support the proposition that when
a state creates a substantive right it is under a duty to protect it. "Such
an opportunity, where a state has undertaken to provide it, is a right
which must be available to all on equal terms. '224 Although this lan-
guage expressly applies to equal protection, it can be read to mean
that a state has an affirmative duty to protect the substantive due pro-
cess rights it has granted children attending its public schools. This
reasoning is supported in T.L.O., where the court stated that "pro-
tect[ing] the very safety of students" means protecting students from
private violence. 25 T.L.O. relied on Brown, which held that since

217 Brown v. Bd. of Educ., 347 U.S. 483, 493-95 (1954).
218 Id. at 493.
219 New Jersey v. T.L.O., 469 U.S. 325, 354-55 (1985).
220 Vernonia Sch. Dist. v. Acton, 515 U.S. 646, 656 (1995).
221 T.L.O., 469 U.S. at 339.
222 Brown, 347 U.S. at 493.
223 Id.
224 Id.
225 T.L.O., 469 U.S. at 353 (Blackmun, J., concurring).
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education is compulsory there is a heightened obligation to protect
students.226 Thus, the underlying reasoning of Brown was adopted to
sustain the doctrine of special needs under a due process attack.227

A due process violation, occurring in a public school, is analogous
to the equal protection issues in Brown because exposure to violence
and harm affects the ability of children to learn. When a school fails
to protect children from violence "it generates feelings of inferiority
as to their status in the community that may affect their hearts and
minds in ways that can never be undone. '228 The Court in Brown
decided that "segregation of white and colored children in public
schools has a detrimental effect upon the colored children., 229 Here,
it can be argued that violence has a detrimental effect on all chil-
dren-children learn better in a safe environment. Therefore, the
Court's reasoning in Brown supports the proposition that all children
have a constitutional interest under the Due Process Clause to safe
schools.

In Brown the Court found that "[t]he impact [of segregation] is
greater when it has the sanction of the law. ' 23 ° But under DeShaney,
public schools have no affirmative duty to protect students from pri-
vate violence. No affirmative duties to protect students from private
violence occurring in schools is analogous to the de jure segregation
that bore the imprimatur of the state in Brown, because the failure of
the state to protect students from private violence is similar to the
state's failure to remedy segregation in Brown.

Brown compelled action instead of inaction 231' because it focused
on the detrimental effects of segregation on both our children and the
public education system.232 Because children's lives are endangered
every day that they are compelled to attend public schools, we must
look to the effect of violence on children and the public education
system, and then weigh the public interest in the imposition of affirm-
ative duties.

226 Id. at 353 (Blackmun, J., concurring).
227 Id. at 353 (Blackmun, J., concurring) (citing Brown v. Bd. of Educ., 347 U.S. 483, 493

(1955)).
228 Brown, 347 U.S. at 494.
229 Id. at 494.
230 Id.

231 Brown v. Bd. of Educ., 349 U.S. 294 (1955).
232 Brown, 347 U.S. at 492 (noting "We must look instead to the effect of segregation itself

on public education.").
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DeShaney is a failure because instead of focusing on the harms of
violence on children, it focuses on the affirmative duty of the state to
protect children from private violence. This shift from harmful effects
of violence on children to affirmative duties of states is the first legal
trick of DeShaney. The results of the shift are devastating on the lives
of abused children because it shifts them out of the protections
afforded under the Due Process Clause. Rather than focus on
whether state actors should have an affirmative duty to protect chil-
dren from private violence, the Court should have focused on the
effects of violence on our children in the education system. The result
of the shift is that DeShaney cannot be reconciled with the Court's
reasoning in Brown.

The DeShaney Court shifted abused children out of the Due Pro-
cess Clause when it adopted Judge Richard Posner's reasoning that
"the Constitution is a charter of negative rather than positive liber-
ties." '233 DeShaney held that "nothing in the language of the Due Pro-
cess Clause itself requires the State to protect the life, liberty, and
prosperity of its citizens against invasion by private actors" and, inac-
curately, that "[n]or does history support such an expansive reading of
the constitutional text. 234

Instead of interpreting the Constitution according to Posner, the
Court should have relied on Brown. Brown refutes the DeShaney
Court's finding that "history [does not] support... an expansive read-
ing" of the Fourteenth Amendment.2 35 Brown expressly provided that
the Fourteenth Amendment was not to be interpreted in the light of
the era in which it was written.

In approaching this problem, we cannot turn the clock back to 1868
when the Amendment was adopted, or even to 1896 when Plessy v.
Ferguson was written. We must consider public education in the light
of its full development and its present place in American life through-
out the Nation. Only in this way can it be determined if segregation in
public schools deprives these plaintiffs of the equal protection of the
laws.236

233 Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983).
234 DeShaney, 489 U.S. at 195.
235 Id.
236 Brown, 347 U.S. at 492-93.
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Again, because current Supreme Court jurisprudence calls for an
expansive reading of the Fourteenth Amendment, the reasoning of
DeShaney is illegitimate. Since the Due Process and Equal Protection
Clauses are components of the entire Fourteenth amendment, argua-
bly under Brown, neither clause should be applied according to the
interpretation at the time the Amendment was adopted. On this rea-
soning, the Court in DeShaney was bound by precedent to follow the
reasoning of Brown and not the reasoning of Posner. Although
Brown and DeShaney can be distinguished on their facts, both con-
cern public policy and substantially similar legal principals.

V. CONCLUSION

Brown is of particular importance to the proposition that the
duties under T.L.O. are affirmative. First, Brown and T.L.O. are
strikingly analogous because both cases involved children, schools,
and significant societal problems. This leads to a convergence of due
process and equal protection because the values enshrined in both are
applicable to significantly analogous facts. For instance, as in Brown,
a major social problem reflecting the changing values that society has
chosen lends itself to this situation. In other words, society has
decided that a particular value must be changed and replaced with
another. Simply stated, this was a fundamental value change.

Thus, what emerges from the convergence is a single Fourteenth
Amendment right decided not entirely on due process or equal pro-
tection, but rather on both. Indeed, categorizing or distinguishing the
value merely as a due process or equal protection right would be
unjust because that might remove it from Fourteenth Amendment
protection. This is exactly what happened in DeShaney.

But because the Fourteenth Amendment has always protected
these values, this approach is neither new nor novel. Thus, the pro-
position that affirmative duties exist to protect children from harm
caused by private parties in public schools represents such a value. It
is irrefutable that the Court has recognized the value that society
places on the health and safety of its children. And because our soci-
ety values the lives of its children, affirmative duties protecting this
value converge under the entire Fourteenth Amendment. In other
words, the court must recognize that affirmative duties to protect chil-
dren from private harm exist under Due Process and Equal Protection
Clauses. Therefore, because the societal value exists under both
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clauses, Brown applies to a due process violation of a child's right to
life and liberty while in school.

Although Brown dealt with state-sanctioned segregation, and
DeShaney with harm inflicted by private actors, both looked to the
Fourteenth Amendment to remedy far-reaching social ills. Brown
rests on a finding that "in terms of the most familiar and universally
accepted standards of right and wrong... segregation under govern-
ment auspices inevitably inflicts humiliation, and.. .that official humil-
iation of innocent, law-abiding citizens is psychologically injurious and
morally evil. '2 37 DeShaney rests on Posner, and denies fundamental
fairness to the most vulnerable members of our society - abused chil-
dren - without allowing for any constitutional action to remedy the
societal evil of child abuse.

When Brown is read together with T.L.O. the Court's reasoning
in DeShaney can be attacked as inconsistent, unbalanced, and funda-
mentally unfair. DeShaney's progeny has interpreted the decision to
stand for the proposition that the only time a state has a duty to pro-
tect children from harm is when the state itself casts a child into a
situation akin to a "snake pit" or a "crack house." The state often
finds it necessary to implement drug and weapon searches of students,
as well as search their personal belongings. The schools will claim that
they are acting to protect children from violence. But, as often as not,
they are really acting as agents for the police. The lives and safety of
our children demand more. Justice Brandeis cautioned that "[olur
Government is the potent, the omnipresent teacher. For good or for
ill, it teaches the whole people by its example."23 Conversely,
DeShaney teaches that justice and compassion can be excluded from
the due process argument by characterizing the Constitution as a char-
ter of negative liberties. And, although the judicial power of the
Court lies in Article III, the Court affirmatively seized the sole power
to interpret the constitution in Marbury.23 9 Yet, under Marbury any
argument that the Constitution is, exclusively, a charter of negative
liberties denies the reality of constitutional law.

237 Edmond Cahn, Jurisprudence, 30 N.Y.U.L. REV. 150, 158-59 (1955).
238 Olmstead v. United States, 277 U.S. 438, 485 (1927).
239 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).
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