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INTRODUCTION

Back in 1988, when the Republicans wanted to paint Democratic
presidential candidate Michael Dukakis as a liberal, they repeated the
mantra, developed by political advisor Lee Atwater,1 that the Massa-
chusetts governor was a "card-carrying member of the American Civil
Liberties Union."2 The phrase smacked of McCarthyism with its own
mantra of searching for card-carrying members of the Communist
party.3 The Republican nominee, George H. W. Bush, called the
ACLU "way out in deep left field."4 Dukakis was soundly defeated.5
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1 See Cal Thomas, Ruling Will Turn Millions of Citizens into Lawbreakers, MILWAUKEE J.
SENTINEL, June 29, 2002, at 15A (commenting on "the late Lee Atwater's strategy of branding
and burying Michael Dukakis, the 1988 Democratic presidential candidate, as a 'card-carrying
member of the ACLU'").

2 See generally Thomas B. Edsall, Quayle Assails Dukakis on Defense, Calls Current Gun
Laws 'Adequate,' WASH. POST, Aug. 27, 1988, at All (citing the use of this phrase by Republican
vice-presidential nominee Dan Quayle, and noting Republican presidential nominee George H.
W. Bush's efforts to use "Dukakis' membership in the American Civil Liberties Union as evi-
dence he is liberal").

3 Richard Cohen, Why is Bush Saying Those Things About Dukakis?, WASH. POST, Sept. 1,
1988, at A23.

4 Bill Peterson, Bush Depicts Dukakis As Out of Sync With Partner, WASH. POST, July 23,
1988, at A15.

5 See generally Tom Morganthau et al., Anatomy of a Victory, NEWSWEEK, Nov. 21, 1988, at
14 (describing George Bush's "sweeping victory" over Michael Dukakis).
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Fast forward more than a decade later and the ACLU, while
recently reaching out to hire two well-known Republicans as consul-
tants,6 is once again caught in the crosshairs of some conservatives. In
1999, Christian Coalition founder Pat Robertson suggested that Barry
Lynn, head of Americans United for Separation of Church and State,
was a Communist "through his membership on the board of the
American Civil Liberties Union."7 The Reverend Jerry Falwell even
blamed the ACLU as one cause of the September 11, 2001 terrorist
attacks.8 Said Falwell:

I really believe that the pagans, and the abortionists, and the feminists,
and the gays and lesbians who are actively trying to make that an
alternative lifestyle, the ACLU, People for the American Way-all of
them who have tried to secularize America-I point the finger in their
face and say, "You helped this happen."9

When it comes to freedom of expression, however, the ACLU has
been the exclusive advocate of neither conservatives nor liberals.1" It
has been, instead, a decidedly viewpoint-neutral champion' of the
twin civil liberties of free speech and free press set forth in the First
Amendment. 12 An ACLU attorney, for instance, was among the

6 See Jill Lawrence, Conservative Favorites to Join ACLU, USA TODAY, Nov. 25, 2002, at
2A (describing how "two of the most flamboyant conservative Republicans in Congress," Rep.
Bob Barr of Georgia and retiring House Majority Leader Dick Armey of Texas, have been hired
by the ACLU to serve as consultants).

7 Mary Jacoby, Watchdog, Televangelist Locked in Long War of Ideas, ST. PETERSBURG
TIMES, Aug. 16, 1999, at IA.

8 Richard Cohen, A Few Good Fingerprints, WASH. POST, Oct. 17, 2002, at A21.
9 Peter Carlson, Jerry Falwell's Awkward Apology, WASH. POST, Nov. 18, 2001, at FO1.
10 Perhaps most famously, the ACLU represented the National Socialist Party of America

- better known as the American Nazi Party - in the late 1970s in its efforts to march in Skokie,
Illinois. Vill. of Skokie v. Nat'l Socialist Party of Am., 373 N.E.2d 21 (111. 1978).

Examples of recent freedom of expression cases and controversies in which the ACLU has
been involved can be found on the Free Speech page of the ACLU's Web site, at http://www.
aclu.org/Free Speech/FreeSpeechlist.cfm?c=42 (last visited Apr. 15, 2003).

11 As Kathleen Sullivan, current Dean of the Stanford Law School, pointed out in a 1995
law journal article, "it was the ACLU's defense of neo-Nazis, who sought to goose-step in brown
shirts past Holocaust survivors in Skokie, Illinois, that stretched [the] neutrality principle nearly
to the breaking point, costing the Civil Liberties Union many contributions along the way."
Kathleen M. Sullivan, Resurrecting Free Speech, 63 FORDHAM L. REV. 971, 972 (1995) (footnote
omitted).

12 The First Amendment to the United States Constitution provides in relevant part that
"Congress shall make no law ... abridging the freedom of speech, or of the press." U.S. CONST.
amend. I. The Free Speech and Free Press Clauses have been incorporated through the Four-
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counsel who represented a member of the Ku Klux Klan in a chal-
lenge to Virginia's law against cross burning in a case recently decided
by the United States Supreme Court. 13 And the organization would
even, as its president makes clear in this article, protect Reverend
Falwell's right to make the outlandish accusations quoted above. 4

And while televangelists Robertson and Falwell lump the ACLU
squarely into liberal quarters, t5 the organization has cut across liberal
and conservative ideological lines, particularly in the free speech
area. 6 Such an alliance may not be as unholy as it appears at first
blush. First Amendment issues-and other civil liberties-often
attract supporters throughout the broad political spectrum. 7 For
instance, in the weeks following the September 11 attacks, the ACLU
urged restraint by the government, uniting it in "an unusual coalition"
with ultra-conservative Representative Bob Barr, R-Georgia, both of
whom "warned that by forfeiting personal liberties, Americans would
capitulate to the terrorists.' 18

The ACLU teamed up again in 2002 with Barr and his conserva-
tive colleague, House Majority Leader Dick Armey, R-Texas, to

teenth Amendment Due Process Clause to apply to state and local government entities and
officials. See Gitlow v. New York, 268 U.S. 652, 666 (1925).

13 Virginia v. Black, 123 S. Ct. 1536 (2003). See also Br. on Merits for Resp'ts, available at
http://supreme.lp.findlaw.com/supreme-court/briefs/01-1107/01-1107.mer.resp.doc (identifying
Rebecca K. Glenberg, legal director of the American Civil Liberties Union of Virginia, as one of
the attorneys for respondents Barry Elton Black, Richard J. Elliott and Jonathan O'Mara who
were convicted of violating Virginia's cross-burning statute).

Oral argument before the Court took place on December 11, 2002, with University of Rich-
mond Law Professor Rodney Smolla defending the right to burn a cross as a form of expression.
See Lyle Denniston, Thomas Breaks Silence to Denounce Klan; Court Weighs Cross Burning,
BOSTON GLOBE, Dec. 12, 2002, at A2 (describing the oral argument, which featured "[r]are
comments from the bench by Justice Clarence Thomas," who made "an impassioned denuncia-
tion" of cross burning that shifted "the mood and substance of the hearing"). Smolla had earlier
"joined the ACLU" in representing the men charged with violating the Virginia law. Harriet
Chiang, Thomas Sets Tone in Cross-Burning Debate; Argument that Symbolic Act is Threat, Not
Free Speech, Resonates with Supreme Court, S.F. Chron., Dec. 12, 2002, at Al.

14 See supra note 9 and accompanying text.
15 See supra notes 7-9 and accompanying text.
16 See, e.g., William H. Freivogel, Burning a Cross: Is It Free Speech? Supreme Court's

Decision May Affect Sexist Insults and Gay Bashing, Too, ST. Louis POST-DISPATCH, Oct. 22,
1991, at 1B (describing Rep. Henry Hyde's and the ACLU's teaming up to support legislation
that "would permit students at private universities receiving federal funds to sue if they are
disciplined for speech protected by the First Amendment").

17 See generally ROBERT D. RICHARDS, FREEDOM'S VOICE 38 (1998) (discussing how the
First Amendment is an "odd political animal," attracting supporters from all camps).

18 Marc Sandalow & Carla Marinucci, Safety Concerns Put Liberty at Risk, S.F. CHRON.,
Sept. 22, 2001, at A4.
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oppose the government's "Terrorism Information and Prevention Sys-
tem," or "TIPS," a program designed to get ordinary workers-"truck
and bus drivers, port workers, meter readers, letter carriers and
others"-to notify federal authorities of "suspicious activities." 9 The
ACLU's position, which mirrored that of the conservative critics, was
that the program would create "government-sanctioned peeping
Toms.

z2 0

Under the leadership of its top card-carrying member, President
Nadine Strossen, the organization has been a named party in some of
the most important freedom of expression cases in the past dozen
years. These include the ground-breaking cyberspace cases of Reno v.
ACLU,21 in which the United States Supreme Court held in 1997 that
the Communications Decency Act was unconstitutional, and Ashcroft
v. ACL U,22 in which a fractured Supreme Court concluded in 2002
that the Child Online Protection Act's reliance on contemporary com-
munity standards in determining when sexually explicit speech is
harmful to minors did not, standing alone, render it unconstitutional.
And the ACLU currently is involved in yet another case involving
federal efforts to limit access to sexually explicit speech on the Web.
In particular, it is representing several plaintiffs in American Library
Association, Inc. v. United States23 challenging the constitutionality of
a law that makes the use of computer software filters by public librar-
ies a condition of the receipt of federal funding. The Supreme Court
agreed in November 2002 to hear that case. 4

The ACLU also is now representing plaintiffs in two federal cases
addressing a critical question in the wake of the September 11 attacks:
Does the First Amendment confer a right of public access to so-called
special-interest deportation hearings? 25 As this article later makes

19 Adam Clymer, Traces of Terror: Security and Liberty, N.Y. TIMES, July 26, 2002, at A18.
20 Id.

21 521 U.S. 844 (1997).
22 535 U.S. 564 (2002).

23 201 F. Supp. 2d 401 (E.D. Pa. 2002).
24 See Bob Egelko, Justices Consider Library Porn Filters, S.F. CHRON., Nov. 13, 2002, at

A6 (describing the Court's decision to consider the constitutionality of the Children's Internet
Protection Act of 2000).

25 See Detroit Free Press v. Ashcroft, 303 F.3d 681 (6th Cir. 2002) (involving the right of
public access to removal proceedings involving aliens); North Jersey Media Group, Inc. v. Ash-
croft, 308 F.3d 198 (3d Cir. 2002) (involving access to deportation hearings in "special interest"
cases).
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clear, this is just one issue affecting the freedom of speech post-Sep-
tember 11 about which the ACLU is acutely concerned.26

Given such cutting-edge and high-profile First Amendment cases
that the ACLU takes on today, this article focuses on the views,
beliefs and opinions of the woman at the helm of the organization-
Nadine Strossen. As president of the union since 1991, Strossen's
views about the freedoms of speech and press have been pivotal in
letting the public know the reasons for the battles the ACLU has
taken on in the past dozen years.

Part I of this article initially provides a brief biographical sketch
of Nadine Strossen.27 It also describes the context and circumstances
of the interview with Strossen that is the heart of this article. Part II
then contains the authors' interview with Strossen, including author-
added footnotes that define critical concepts she mentions or that oth-
erwise provide context for the questions and responses.28 Finally, in
Part III, the authors analyze Strossen's comments and remarks.29

I. BACKGROUND: NADINE STROSSEN

She's written and published more than thirty-five law review arti-
cles.3" She's the author of a critically acclaimed and well-received
book.31 And she teaches courses on Constitutional Law and Interna-
tional Human Rights.3 2 Yet for all of her success and accolades 33 as
both a legal scholar and, since 1988, as a law professor at New York
Law School, it is Nadine Strossen's unpaid, volunteer job for which
she surely is best known- President of the American Civil Liberties
Union.

26 See infra Part II.B.
27 See infra notes 30-44 and accompanying text.
28 See infra notes 45-166 and accompanying text.
29 See infra notes 167-186 and accompanying text.
30 Curriculum Vitae, Nadine Strossen, ACLU home page [hereinafter Curriculum Vitae], at

http://www.aclu.org/news/NewsPrint.cfm?ID=10551&c=187 (last visited Apr. 21, 2003).
31 See NADINE STROSSEN, DEFENDING PORNOGRAPHY: FREE SPEECH, SEX AND THE FIGHT

FOR WOMEN'S RiGHTs (1995). She would make clear during the course of the interview that she
actually objects to the title of the book, which was controlled by her publisher. See infra note.82
and accompanying text.

32 Curriculum Vitae, supra note 30.
33 See About Us: ACLU Staff and Leaders, Nadine Strossen, President of the ACLU, at

http://www.aclu.org/About/About.cfmID=9320&c=187 (last visited Apr. 21, 2003) (providing
that Strossen has twice been named by The National Law Journal as one of "100 Most Influential
Lawyers in America" and was listed by Working Woman Magazine in 1996 as among the "350
Women Who Changed the World 1976-1996").

2003]
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It is a job that she has held since 1991 and for which she logs, by
the estimate of the ACLU staff, about 300,000 airline miles each
year 34 during the course of her 200 or so visits to ACLU chapters and
other speaking engagements across the country.35 She is the very pub-
lic face of the ACLU, representing the organization on news shows
such as Nightline,36 Crossfire,37 Dateline,38 and Hannity & Colmes.39

And it is her more than ten years of experience as the President of the
ACLU that brought the authors of this article to her home for an
extended dialogue about the First Amendment protections of free
speech and free press.

From the living room of the fifth-floor apartment on Manhattan's
upper West side, just a block down the hill from Columbia University,
one looks out across Riverside Park and the Hudson River to New
Jersey. Nadine Strossen and her husband, Eli Noam,40 have lived here
since 1984. For such a high-profile and public couple, it may come as
a surprise that Strossen-a woman who has had a death threat made
against her41-and Noam list their home phone number in the local
telephone book.42

The two met while students at Harvard Law School, where Stros-
sen was an editor of the Harvard Law Review and graduated Magna
Cum Laude in 1975. A black-lacquer wooden chair bearing the

34 See infra Part II.F.
35 See About Us, supra note 33 (providing that "[slince becoming ACLU President, Stros-

sen has made more than 200 public presentations per year before diverse audiences, including on
approximately 500 campuses and in many foreign countries").

36 See, e.g., Nightline: You May Know It When You See It, But Can You Believe Your Eyes?
(ABC News television broadcast, Feb. 12, 2001) (interviewing Strossen about so-called virtual
child pornography).

37 See, e.g., Crossfire: Is the U.N. Being Unfair or Does Israel Have Something to Hide?; Is
Privacy Dead in Public Places? (CNN television broadcast, Apr. 30, 2002) (interviewing Stros-
sen, during the show's second segment, regarding the increasingly pervasive use of video
cameras).

38 See, e.g., Dateline NBC: John Q. Public (NBC News television broadcast, Apr. 9, 1999)
(interviewing Strossen about the practice of televising the names and faces of people allegedly
caught soliciting prostitutes on a show called "John TV" in Oklahoma City, Okla.).

39 See, e.g., Hannity & Colmes: Interview with Nadine Strossen (Fox News Network televi-
sion broadcast, Oct. 5, 2001) (interviewing Strossen about the tension between the protection of
civil liberties and national security).

40 According to his page on the World Wide Web, Noam is Professor of Finance and Eco-
nomics at Columbia University Business School and Director of the Columbia Institute for Tele-
Information. See http://www.citi.columbia.edu (last visited Apr. 30, 2003).

41 See Karin Winegar, Underdog's Best Friend, STAR TRIB., Oct. 28, 1993, at 1E (describing
how "Strossen is under a death threat by a white supremacist group in Salt Lake City").

42 See infra Part II.F.
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school's seal sits next to the marble fireplace in the living room where
the interview takes place." Strossen's two long-haired Himalayan cats
wander in and out of the room during the course of the two-and-a-half
hour interview. One sits for a while next to Strossen on a fainting
couch that fronts a coffee table on which rests a copy of the day's New
York Times, alongside a menorah and a box of Chanukah candles.
Strossen's father was a Holocaust survivor, she would note after the
interview concluded, and she had been a target of anti-Semitism
herself.'

II. THE INTERVIEW

This part of the article is divided into six sections, each of which
includes a brief introduction to the section's theme followed by a
question-and-response format. The authors have added footnotes,
where relevant, to both the questions and responses to add detail,
define concepts and provide citations to cases mentioned.

A. The First Amendment and the Freedoms of Speech and Press

Among the civil liberties protected against government interfer-
ence by the First Amendment are the freedoms of speech and press.45

The ACLU has, as its Web site provides, "been fighting to preserve
our freedom of speech" since the 1920s when "thousands were
deported for their political views" during the so-called Red Scare.'
Today, the Red Scare prompted by the bombing of then-Attorney

43 The authors interviewed Nadine Strossen in her New York apartment on the afternoon
of December 6, 2002. The interview was recorded on audiotape. The tape was transcribed ver-
batim by a professional secretary. The authors made minor editorial changes to the transcript,
mostly to correct syntax. Some of the questions and responses were reordered to reflect the
themes and sections in this part of the article, and other portions of the interview were deleted as
extraneous or redundant. A copy of the revised transcript was then forwarded to Strossen in
early January 2003. She returned to the authors on February 1, 2003 the transcript with both
minor revisions-the authors entered these changes-and a signed statement verifying that the
transcript, with those changes, accurately reflected her remarks. Strossen, however, exercised no
editorial control over either the conduct of the interview or the content of this article. She did
not review the article itself before it was submitted to this journal. In the interest of full disclo-
sure, it should be noted that while one of the authors of this article is a member of the ACLU,
neither holds any office with the ACLU or ever has been involved in any litigation matters on
behalf of the organization or any of its clients.

44 See infra Part II.A.
45 See supra note 12 (setting forth the relevant portion of the First Amendment).
46 Free Speech, American Civil Liberties Union, at http://www.aclu.org/FreeSpeech/ FreeS-

peechMain.cfm (last visited Apr. 21, 2003).
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General A. Mitchell Palmer's home in 1919 is viewed by some in the
same light as the government's reaction affecting civil liberties to the
September 11, 2001, attacks on the United States.47

In this section, Nadine Strossen discusses what she sees as the
primary goals of the First Amendment's protection of free expres-
sion-participation in a democratic society, as well as self-expression
and exploration. In the process, she comments on the continuing via-
bility of the marketplace of ideas metaphor as a primary premise
underlying the freedom of speech.48 In accord with this metaphor
which values open debate and discussion of all ideas, no matter how
offensive or disagreeable they may be, Strossen emphasizes that the
proper remedy for noxious speech is neither its censorship nor its
removal from the marketplace but, instead, to counteract it by adding
more speech. Indeed, in her own life, Strossen clearly practices that
which she preaches, willingly sparring with conservative members of
the Federalist Society at their events and lauding the organization's
members for "very effectively" exercising their First Amendment
rights of free speech and association.49

In addition, Strossen emphasizes that the key legal principle that
must be adhered to when it comes to preserving free speech markets
is viewpoint neutrality.5" This concurs with the United States
Supreme Court's observation nearly twenty years ago that it is "the
principle of viewpoint neutrality that underlies the First Amendment
itself."51 And it is because of the ACLU's adoption of viewpoint neu-
trality that it can, as Strossen indicates in her answer to the authors'
first question, defend Jerry Falwell's ability to attack the organization
and, at the same time, allow the ACLU to actually work on behalf of

47 See Robert F. Worth, Truth, Right and the American Way; A Nation Defines Itself by Its
Evil Enemies, N.Y. TIMES, Feb. 24, 2002, at Week in Review 1 (discussing the links between anti-
Communism campaigns of the past and today's war on terrorism).

48 See generally KENT R. MIDDLETON ET AL., THE LAW OF PUBLIC COMMUNICATION 24-26

(4th ed. 2002) (discussing the marketplace of ideas metaphor, including its goals, origins, and
strengths and weaknesses).

49 See Charles Lane, Gleeful Federalist Society Amazed to Find Itself on the Inside Looking
Out, WASH. POST. Nov. 16, 2002, at C1 (describing Strossen's participation with this group that
claims among its supporters Supreme Court Justice Antonin Scalia and Attorney General John
Ashcroft).

50 See generally Bd. of Regents of the Univ. of Wis. v. Southworth, 529 U.S. 217 (2000)
(discussing and affirming the principle of viewpoint neutrality in the context of mandatory stu-
dent activity fees at public universities).

51 Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 505 (1984).
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Falwell against alleged government intrusions on the freedom of
religion.52

When it comes to the First Amendment's protection of the press,
Strossen does not pull any punches. In particular, as this section
reveals, she is highly critical of several prominent news organiza-
tions-The New York Times, included-in terms of their coverage of
the civil liberties rollbacks that have occurred since the terrorists'
attacks on the United States of September 11, 2001. Strossen's views
about these measures are discussed later in the article in Section B.
QUESTION: Shortly after the terrorist attacks on New York City
and Washington, D.C., on September 11, 2001, the Reverend Jerry
Falwell stated that the ACLU, among other groups, helped to make
that tragedy happen.53 No matter how offensive or bizarre that state-
ment might be, however, we would suspect that the ACLU would
defend his right to make that comment, were the government to try to
squelch his speech, wouldn't it?
RESPONSE: The ACLU certainly would defend his right to make that
comment. The only government response, in fact, was a statement Pres-
ident Bush made decrying the comment, but he has a right to do that.
It's interesting to note that several months after that statement, the
ACLU in Virginia offered to represent the Reverend Jerry Falwell on
another First Amendment claim.
QUESTION: What was that claim?
RESPONSE: We agreed with him that his rights under the First
Amendment's freedom of religion and freedom of speech clauses were
violated by a provision in the Virginia Constitution, I was surprised to
learn, that imposes a limit on how much property churches can own.54

There's no such limit on any other institution, and he wanted to expand
his Liberty Baptist Church-certainly having the money and the follow-

52 The First Amendment to the United States Constitution provides in relevant part that
"Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof." U.S. CONST. amend. I. The Establishment Clause was incorporated, as a fun-
damental liberty, through the Fourteenth Amendment's Due Process Clause to apply to the
states in Everson v. Board of Education, 330 U.S. 1 (1947), while the Establishment Clause was
incorporated in Cantwell v. Connecticut, 310 U.S. 296 (1940).

53 Supra notes 8-9 and accompanying text.
54 The provision in question actually is statutory rather than constitutional. See VA. CODE

ANN. § 57-12 (Michie 2002) (repealed 2003) (limiting the amount of acres a church may own in
Virginia). The ACLU of Virginia, however, recently did support Falwell in another matter
closely tied to this, challenging a provision in the Virginia Constitution that prohibits religious
organizations from incorporating. See infra note 55 (describing this second lawsuit).
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ers to justify that expansion-but it was barred by this Virginia constitu-
tional provision. A lot of the press thought this was ironic and wrote
stories about it,55 including the National Law Journal.56 But for those
who follow the ACLU, this is not surprising at all. We're constantly
defending the rights of the people who disagree with us and who criti-
cize us unfairly.
QUESTION: Did he approach you or did you approach him?
RESPONSE: I don't know all the details, but from what I read in the
press, his son, a lawyer who was representing him in the case,
approached the ACLU of Virginia for support. If you're a retained
lawyer representing a party, it's assumed that you're going to zealously
advocate on behalf of that party. In contrast, it's well known that the
ACL U will enter only if it believes as a matter of principle that the posi-
tion is right. So even people who have their own lawyers often love to
have the imprimatur of the ACLU supporting a position.
QUESTION: What, in your mind, is the primary purpose or are the
primary purposes of protecting freedom of expression in the United
States?
RESPONSE: There are multiple purposes. One is to allow individuals
to participate fully as citizens in a democratic society.57 I don't mean
citizens with a capital "C" here because First Amendment rights do per-
tain to those who are not yet officially citizens. I'm talking about peo-

55 See Falwell Resurrects Second Church-Property Claim, ASSOCIATED PRESS NEWSWIRES,
Apr. 10, 2002 (describing how the ACLU "has joined Falwell by filing a friend of the court brief"
in Falwell's "court challenge of a Jefferson-vintage law that limits how much property a church
can own"); L.T. Anderson, ACLU Helping Falwell, CHARLESTON DAILY MAIL, Apr. 23, 2002, at
PIC (noting the ACLU's support of Falwell as a friend of the court in Falwell's challenge to a
Virginia law limiting how much property a church may own).

The ACLU also filed an amicus curiae brief on behalf of Falwell in his recent successful
challenge to Article IV, Section 14 of the Virginia Constitution prohibiting religious organiza-
tions from incorporating. Falwell v. Miller, 203 F. Supp. 2d 624 (W.D. Va. 2002). This Falwell-
ACLU connection also attracted media attention. See Adelle M. Banks, Falwell Wins Right to
Charter Church, TIMES UNION (Albany, N.Y.), Apr. 20, 2002, at B7 (noting how the American
Civil Liberties Union "supported" Falwell's suit); Jennifer Myers, An Odd Couple, LEGAL
TIMES, Apr. 1, 2002, at Legal Business 12 (describing the ACLU's filing of an amicus brief sup-
porting Falwell's complaint).

56 First Amendment, NAT'L L.J., Apr. 22, 2002, at B6.
57 The individual often associated with this theory is philosopher-educator Alexander

Meiklejohn, who "anchors the First Amendment firmly to the value of self-government." ROB-
ERT C. POST, CONSTITUTIONAL DOMAINS: DEMOCRACY, COMMUNITY, MANAGEMENT 270
(1995). As Meiklejohn wrote, "the principle of the freedom of speech springs from the necessi-
ties of the program of self-government." ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE
CONSTITUTIONAL POWERS OF THE PEOPLE 27 (1948).
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pie who are members of this society and therefore have opportunities,
as well as responsibilities, to participate in shaping policy. If you are a
citizen, of course, you can vote. Yet, you can't cast your vote, exercise
your right to petition government officials, or even raise your voice in
letters to the editor or to government officials, if you don't have basic
free speech rights. Those rights include your right not only to raise
your voice alone, but also in association with others, which is another
important aspect of the First Amendment.5 8

We also have a right to receive information from the government
about what it is doing.59 Thus, all of those clusters of First Amendment
rights are essential to the functioning of a government that is of, for, and
by the people-to quote a great speech made in your home state of
Pennsylvania.

While some theorists have argued that this function of the First
Amendment relating to our governmental processes is either its only
legitimate function, or by far its most important function, this notion
leads to an unduly narrow reading of First Amendment freedoms.
Most closely associated with that very narrow view, of course, is Robert
Bork.6" More recently Cass Sunstein, who is often considered to be a
liberal, has strongly emphasized that function of the First Amend-
ment.61 That is why he disagrees with me and others on issues relating,
for example, to sexually explicit speech.

58 See Boy Scouts of Am. v. Dale, 530 U.S. 640, 644 (2000) (describing the "First Amend-
ment right of expressive association"); Roberts v. United States Jaycees, 468 U.S. 609, 622 (1984)
(writing that "we have long understood as implicit in the right to engage in activities protected
by the First Amendment a corresponding right to associate with others in pursuit of a wide vari-
ety of political, social, economic, educational, religious, and cultural ends") (emphasis added).

59 See, e.g., Catherine J. Ross, An Emerging Right for Mature Minors to Receive Informa-
tion, 2 U. PA. J. CONST. L. 223, 227 (1999) (writing that "[t]he Constitution protects the right to
receive information and ideas" and explaining that the "[t]he right to receive information is the
logical corollary of the right to speak").

60 Bork wrote in a 1971 law journal article that "protected speech should consist of speech
concerned with governmental behavior, policy or personnel, whether the governmental unit
involved is executive, legislative, judicial or administrative." Robert H. Bork, Neutral Principles
and Some First Amendment Problems, 47 IND. L.J. 1, 27-28 (1971). Bork's views on the First
Amendment would become a source of controversy during the Senate Judiciary Committee
Hearings when he was nominated by President Ronald Reagan to the United States Supreme
Court in 1987. See The Bork Hearings; Judge Bork at Senate Hearing: In Defense of Past State-
ments and Opinions, N.Y. TIMES, Sept. 18, 1987, at A22 (providing excerpts from Senate Judici-
ary Committee hearings in which Bork was questioned by Senator Joseph Biden of Delaware
about his views on the First Amendment's protection of speech).

61 See CASS R. SUNSTEIN, THE PARTIAL CONSTITUTION 202 (1993) (writing that "an insis-

tence that the First Amendment is fundamentally concerned with democratic self-government,
combined with modest steps in favor of a New Deal for speech, would resolve most of the
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The other major cluster of functions of the First Amendment has to
do with self-expression and exploration.6 2 When I say expression, I
always use it in two directions-to receive expression and ideas and to
convey expression and ideas. That expression can be about any topic of
interest to any individual, even if it has absolutely nothing to do with
governmental decisions and policies. It extends to the realm of the arts,
poetry, literature, satire, sexuality-even to the most controversial top-
ics. Indeed, the most controversial topics are the ones where it's espe-
cially important for individuals to have an opportunity to freely
exchange views with others.
QUESTION: What is the most important First Amendment-based
freedom of expression issue in the United States today?
RESPONSE: It's extremely hard to choose a single issue. Let me tell
you what I say to journalists when they ask a similar question. When-
ever journalists ask me, as they often do, what is the most important
First Amendment issue or even more broadly what is the most impor-
tant civil liberties issue, I always say it's public awareness and public
concern.

Judge Learned Hand said it far more eloquently than I ever could,
but the concept is that ultimately all of our rights, including First
Amendment rights, are critically dependent on public awareness and
public support and, therefore, public outcry when they are violated.
Another legal scholar, Zechariah Chafee, Jr., said the public will ulti-
mately have as much free speech as it wants. I think that's absolutely
correct, and I would make the same point about any other right. By the
way, Chafee was a professor at Harvard Law School and he was a
leader of the ACLU. He understood that, ultimately, laws are going to
be both passed and repealed in response to public pressure. Even
judges are constrained, to some extent, by public opinion insofar as the
president who nominates them is responsive to public opinion.
QUESTION: What was Chafee's role with the ACLU?
RESPONSE: He was on the national board of directors when it was a
much smaller group than it is now. It functioned then essentially the
way our national executive committee functions now-a very small
group of top leaders.

problems in free speech law without seriously compromising the First Amendment or any other
important societal values") (emphasis added).

62 See, e.g., DANIEL A. FARBER, THE FIRST AMENDMENT 3-4 (2d ed. 2003) (describing
"self-realization" theories of free speech).
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QUESTION: Does the press, as an institution protected by the First
Amendment, really play a watchdog role63 on government today? Is
the press vigorously performing its checking function' on the
government?
RESPONSE: I can't purport to have sampled the press in anything
other than an anecdotal way, but I will be very up front about my tastes,
which will not surprise you.

The New York Times and National Public Radio are-at least I
assume them to be-the most comprehensive, with "all the news that's
fit to print." If anything, they have a liberal orientation in the classic
sense of that term, being pro-civil liberties. Nonetheless, I have been
disappointed in both of those organs in not even always providing
information about the civil liberties dimensions of the so-called War on
Terrorism, let alone giving adequate critical perspectives.

My other perspective on the press comes from being a guest on
many, many news shows.65 To some extent, by definition, if I'm invited
to be on a show, there is an effort to include a civil liberties perspective.
Even so, it's often superficial, with very hostile questions and fellow
anti-civil liberties guests who outnumber me. I think I still hold my
own, but it's not set up in a way that is necessarily fair.

Let me give you an example. Regarding the Homeland Security
law that was recently passed, [there was] one issue that many media
outlets kept covering in terms of the sticking point between those who
supported it and those who opposed it. Specifically, that is the impor-
tant, but limited, issue relating to civil service employment and the Pres-
ident's ability to hire and fire at will and thus get around the usual civil
service protections. There was almost no discussion, however, about
the many provisions in that law that profoundly threatened civil liberties
for everybody in this country, not just those employed or potentially
employed as civil servants. For example, there was almost no discus-
sion about the dramatic cutbacks on the Freedom of Information Act,
cutbacks on the Whistle Blower Protection Act, or the authorization,

63 In their watchdog role, "the news media are public guardians, able to protect the
national interest against government corruption." BARTHOLOMEW H. SPARROW, UNCERTAIN
GUARDIANS: THE NEWS MEDIA AS A POLITICAL INSTITUTION 2 (1999). See generally TIMOTHY
W. GLEASON, THE WATCHDOG CONCEPT: THE PRESS AND THE COURTS IN NINETEENTH-CEN-
TURY AMERICA (1990) (discussing the historical context of the watchdog role of the press).

64 See generally PAUL SIEGEL, COMMUNICATION LAW IN AMERICA 60 (2002) (discussing the
checking function of free speech).

65 See supra notes 36-39 and accompanying text (providing examples of the programs on

which Strossen has appeared).
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potentially, for this new "Total Information Awareness" program.
Here I was particularly critical.

A couple of the individual New York Times columnists have been
fantastic-William Safire and Bob Herbert. That's very interesting
because of the wide ideological spectrum you have between the two of
them. Since September 11, Safire consistently has been one of the most
vocal and forceful critics of a whole range of government overreaching,
particularly with respect to privacy and military tribunals.
QUESTION: It has been said by many that the proper remedy for
speech with which we disagree or find offensive is not censorship of
that speech but, in fact, is more speech.66 Are you a believer in the
counter-speech doctrine?67 Are there any instances in which counter-
speech does not provide an adequate remedy?
RESPONSE: I am a true believer in the counter-speech doctrine.
Actually, in this interview already there's a good example of counter-
speech. We talked about how the ACLU defended Jerry Falwell's First
Amendment rights after he attacked us for being an organization whose
activities have no positive impact for anybody other than groups that he
condemns. Maybe this action speaks louder than words. Exercising
our free speech rights affirmatively to defend his First Amendment
rights countered that hateful message. There are many examples that
I've written about in my own publications. For example, speaking out
against racist or sexist speech is more effective in getting people to
understand and grapple with the underlying issues and usually come to
a more tolerant perspective than they could have had they not been
exposed to either of the underlying viewpoints.

I don't mean to trivialize the enormous amount of anger and hurt
that words can cause. Certainly an immediate response to in-your-face
hate speech might be very hard to formulate through the rational
response of words, although I suppose you could respond in kind with
an emotional outburst of your own. Other than that, I can't think of
instances where counterspeech fails.

On a personal note, I vividly remember being subjected to a bar-
rage of anti-Semitic expressions in a context where I just really didn't
expect it. I was so stunned that, for the first time in my life-and maybe

66 It has been said that adding more speech to the marketplace of ideas is the "old common
cure for bad speech." Sullivan, supra note 11, at 974.

67 See generally Robert D. Richards & Clay Calvert, Counterspeech 2000: A New Look at
the Old Remedy for "Bad" Speech, 2000 B.Y.U. L. Rev. 553 (2000) (providing a relatively recent
analysis of the current state of the counterspeech doctrine in First Amendment jurisprudence).
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the last-I was literally speechless. I could not answer back because I
was so flabbergasted.
QUESTION: When was that?
RESPONSE: It was years ago when I was working as a lawyer down-
town in the American Express Plaza. Ironically, it's the building where
the ACL U now has its national headquarters. I went next door to the
local outlet of the Bank of New York in those old-fashioned days when
you couldn't do any of this business electronically. I was standing in
line, and just as I was about to approach the teller, some man came out
of nowhere. I hadn't seen him. He seemed to think he was ahead of me
in line, but I don't even know where he came from. And he just started
shouting at me in front of everybody who was there-mostly this very
business-like crowd of lawyers and investment bankers docilely stand-
ing there at the Bank of New York. One of these guys dressed like a
lawyer or banker basically called me a dirty Jew and kike and described
how we were all so pushy that we should just go back to Israel It went
on for a while.

I'm still stunned when I think about it. I wouldn't have wanted
him to be censored, but sometimes words may fail us in the short run. I
still don't think that's a justification for censorship-I wouldn't want a
guy like that to be punished. Perhaps he would not be subject to
rational persuasion, so the counter-speech approach might not work in
such circumstances. I don't want to overstate its capabilities.

In particular instances, counter-speech might be satisfying or have
an impact. Even more importantly, on the whole, society is better off if
we resist censorship and use counter-speech. For one thing, we can't
trust government to decide which ideas should be suppressed. More
over, even though not everybody is going to be persuadable to rational
positions through counter-speech, there's no chance of persuasion if we
don't hear their ideas at all because of censorship. Yes, some
prejudiced, discriminatory and biased attitudes are still going to persist
even with counter-speech. But they certainly will persist, and perhaps
even be hardened, through censorship.
QUESTION: Much of First Amendment jurisprudence is premised
on the marketplace of ideas metaphor, in which all ideas should be
allowed to be expressed and in which those ideas would compete to
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produce the truth.68 Is the marketplace of ideas still a valid metaphor
today in an era of concentrated media ownership?69

RESPONSE: Yes. The marketplace of ideas metaphor never had any-
thing to do with concentration of ownership because it was about any
voice that has access to any ear. In the case of Abrams v. United
States" in which Justice Holmes' dissent stressed that famous meta-
phor, the issue was about people who were writing pamphlets. Even in
that era, the impact was probably relatively puny. That was the word
that Holmes used to describe the pamphleteers-he called them these
"poor and puny anonymities."71 Today, they could disseminate those
same ideas worldwide through the Internet.

I like to quote another phrase that's become famous since 1996
when Stewart Dalzell wrote an opinion, one of the three opinions, in the
ACLU's challenge to the Communications Decency Act, when he said
the Internet is "the most participatory mass marketplace of ideas the
world has ever known."72 And that's a phrase that has been quoted
again and again. I believe that Justice Stevens quoted it in his opinion
for the Supreme Court in Reno v. ACLU.73

Despite a lot of talk about ownership concentration in the media, if
you take into account all media, including cybermedia, I think it's still
far less concentrated now than it's ever been. Even individuals compa-
rable to the pamphleteers in Abrams can have a much greater reach

68 "'The marketplace of ideas' is perhaps the most powerful metaphor in the free speech
tradition." RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 6 (1992). It "consistently
dominates the Supreme Court's discussions of freedom of speech." C. EDWIN BAKER, HUMAN
LIBERTY AND FREEDOM OF SPEECH 7 (1989). The metaphor is used frequently today, more than
75 years after it first became a part of First Amendment jurisprudence with Supreme Court
Justice Oliver Wendell Holmes, Jr.'s often-quoted admonition that "the best test of truth is the
power of the thought to get itself accepted in the competition of the market[.]" Abrams v.
United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). See W. Wat Hopkins, The
Supreme Court Defines the Marketplace of Ideas, 73 JOURNALISM & MASS COMM. Q. 40 (1996)
(providing a relatively recent review of the Court's use of the marketplace metaphor).

69 See generally BEN BAGDIKIAN, THE MEDIA MONOPOLY (6th ed. 2000) (analyzing and
critiquing concentration of ownership in the media).

70 250 U.S. 616 (1919).
71 Id. at 629 (Holmes, J., dissenting).
72 ACLU v. Reno, 929 F. Supp. 824, 881 (E.D. Pa. 1996) (Dalzell, J.) (writing that "[it is no

exaggeration to conclude that the Internet has achieved, and continues to achieve, the most
participatory marketplace of mass speech that this country - and indeed the world - has yet
seen"). Dalzell also called the Internet in that same opinion "the most participatory form of
mass speech yet developed[.]" Id. at 883.

73 521 U.S. 844, 863 (1977) (quoting Judge Dalzell for the proposition that the Internet is
"the most participatory form of mass speech yet developed"). Justice Stevens also hailed the
Internet as "this new marketplace of ideas." Id. at 885.
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and influence over the marketplace of ideas today than they could have
at the beginning of the last century when that case arose.

I have to say, as a postscript, that my husband, who is an econo-
mist, has studied media issues for years and has conducted studies on
ownership concentration of not only the media as a whole but also its
many segments and subsegments. He's about to complete a book based
on a huge amount of data he's been collecting about concentration
trends. His results show that the information industry as a whole
declined in concentration from the mid 80's to the mid 90s, and while
that concentration has increased since then, it is still less than it was
twenty years ago. So I happen to know as a factual matter that the
questions about the inability of the marketplace of ideas reflect assump-
tions and not necessarily facts.
QUESTION: Since you became ACLU President in 1991, how have
your views about the First Amendment protection of free expression
changed or evolved?
RESPONSE: My first impulse is to say no, but there's something about
me that resists the idea that I haven't evolved in almost twelve years.
Nonetheless, I would have to say no. My knowledge about particular
issues certainly has increased. Therefore, I would say that my apprecia-
tion for the timeless liberties that I have believed in as far back as I can
remember has been enhanced.

The great thing about being head of the ACLU is having the
opportunity to travel around the country and meet with local ACLU
activists to see the practical impact that their work and that constitu-
tional rights have in local community situations. That impact is often
not covered even by the local media and certainly not by the national
media.

I have learned so much by reading local ACLU newsletters. Since
you're from Pennsylvania, I remember the last time I looked at the
Pennsylvania ACLU's newsletter, I was astounded at a couple of cases
from the western part of the state where there were local ordinances that
were actually being enforced against people for using vulgarity in pub-
lic. For instance, there's the case about the woman where a police
officer in a small town approaches her and says, "How are you doing?"
She says, "I'm having a shitty day," and he arrests her under this law.
There are things like that that continue to go on around this country all
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the time.74 Were it not for the First Amendment and ACLU lawyers and
clients and others to enforce it, not only would ideas be suppressed but
people's freedom of movement and freedom to be themselves would be
constrained. My respect for the First Amendment has increased enor-
mously with each passing year.
QUESTION: We each teach seminars on free speech to first-year stu-
dents at Penn State. If there is one principle about freedom of expres-
sion that you want freshmen to take away from such a course, what is
it and why?
RESPONSE: Well, you already know from everything I've said that
the notion of neutrality is key. You cannot have freedom of speech only
for ideas that you like and people that you like. It's the obverse of the
title of the book that Nat Hentoff did a few years ago called, Free
Speech For Me - But Not for Thee.75 His subtitle was How the Amer-
ican Left and Right Relentlessly Censor Each Other.

I think that public support -including among students to whom I
speak-for freedom for their own ideas is very strong, but support
breaks down when it gets to an idea that they dislike. So I want people
to look through the substance of the view that they think should be
filtered or censored or punished. I want them to understand that the
free speech principle that applies to those ideas is the same principle
that applies to ideas they cherish.
QUESTION: So viewpoint neutrality is the critical principle?
RESPONSE: Yes, that would be the legalistic way of putting it. As
Justice Brennan said in the flag burning decision, Texas v. Johnson,76

that's a bedrock, if not the bedrock principle underlying our free speech
jurisprudence.77 And yet it is the one concept that, according to public
opinion surveys as well as all of my anecdotal experience and the
ACLU's anecdotal experience, people just don't grasp.

74 See, e.g., People v. Boomer, 250 Mich. App. 534 (2002) (striking down as unconstitution-
ally vague a Michigan statute that dated back to 1897 and that prohibited the use of "any inde-
cent, immoral, obscene, vulgar or insulting language in the presence or hearing of any woman or
child"); Mike Brown, (Expletive) Glad Cussing Canoeist Got Off, CHI. SUN-TIMES, Apr. 9, 2002,
at News Special Edition 2 (describing the above-mentioned Michigan appellate court's decision
in the case of Timothy Boomer).

75 NAT HENTOFF, FREE SPEECH FOR ME - BuT NOT FOR THEE: How THE AMERICAN
LEFT AND RIGHT RELENTLESSLY CENSOR EACH OTHER (1992).

76 491 U.S. 397 (1989).
77 Brennan wrote that "[i]f there is a bedrock principle underlying the First Amendment, it

is that the government may not prohibit the expression of an idea simply because society finds
the idea itself offensive or disagreeable." Id. at 414.
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Let me give you the most notorious example in our history. And
when I say our, I mean the ACLU, but I think it's also the most notori-
ous example in American history. Of course, I am speaking about the
ACLU's defense of the Nazis in Skokie, which was a no-brainer in the
court system.7 8 That case went all the way up the federal court system.79

There also was a parallel case in the state court system and with one
exception-the lowest level of state court judge in Illinois at a time when
the state judiciary there was not thought of very highly-every single
judge to rule on both of those cases agreed with ACLU's position. Yet,
15 percent of ACLU members resigned as a result of our representation
of the Nazi's free speech rights. So it shows the disparity between how
entrenched the legal principle is versus how poorly understood it is.
Well, that's an understatement. I should say how rejected that core prin-
ciple is even by some people who see themselves as free speech
absolutists.

Let me give you another example that's very current. You may
have read that the ACLU has enlisted as consultants Bob Barr and
Dick Armey to continue to work with us on privacy issues, now that
they have retired from Congress, as they have throughout their terms in
Congress.8" There has been some unhappiness about this on the part of
some liberal members and even some leaders of the ACLU. I don't
want to violate people's privacy by telling you who they are, but I was
shocked, and you would be shocked if I told you the names. These
include some very prominent First Amendment experts who say this is
going too far. To me, it's exactly the same principle as was at stake in
the Skokie case.
QUESTION: Let me go with one more question in this area. It ties
to what you have already said. You have said that one reason the
ACLU may not be popular is that it defends unpopular groups, like
the Ku Klux Klan, but that people need to "look beyond this case to
the abstract principle." 81

RESPONSE: Exactly. I need to make a point here. We don't defend
the Klan. We defend the Klan's right to engage in peaceful protests or
to express its own views. We would never substantively defend its ideas.

78 See supra notes 10-11 and accompanying text.
79 Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978), cert. denied, 439 U.S. 916 (1978).
80 See supra notes 18-19 and accompanying text.
81 Yvonne Roberts, Interview: Champion of Liberties for All - Nadine Strossen, OBSERVER,

Oct. 13, 1991, at 50.
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It may seem like a small distinction, but it really is a significant
difference.

I once had a big fight with a publisher when I discovered that I had
signed a non-negotiable standard contract that didn't give me the right
to determine the title of my book on pornography.8 2 I thought the pub-
lisher's chosen title, Defending Pornography, was very misleading. I'm
not defending the content of it. I'm defending the freedom to produce it
or to look at it.

B. Free Speech and the War on Terrorism
The United States has a long history of limiting speech in times of

war and national crises.83 While free expression may be a cherished
liberty, "the country often has allowed the sword to be mightier than
the pen."'  Shortly after the Revolutionary War, the early architects
of the democracy codified a law, the Sedition Act of 1798, that made it
a crime to "write, print, utter or publish... any false, scandalous, and
malicious" statements against the government, Congress or president
of the United States." That Act was designed to stifle criticism of the
fledgling country's increasing movement toward a war with France.86

The United States Supreme Court in 1919 endorsed tightening
the reins on speech during armed conflicts, reasoning: "When a
nation is at war many things that might be said in times of peace are
such a hindrance to its effort that their utterance will not be endured
so long as men fight and that no Court could regard them as protected
by any constitutional right. '8 7 The context for that statement by Jus-
tice Oliver Wendell Holmes in Schenck v. United States88 was a prose-
cution under the Espionage Act of 1917 during World War I.

Now fast forward more than 80 years to the current war on ter-
rorism. Attorney General John Ashcroft seized upon the Court's
rationale from the early part of last century-and perhaps his forefa-
thers' logic from the century before-and made it clear that speaking

82 See STROSSEN, supra note 31.
83 See JEFFERY A. SMITH, WAR AND PRESS FREEDOM 27 (1999).
84 Id. at 25.
85 WILLIAM COHEN & DAVID J. DANELSKI, CONSTITUTIONAL LAW 64 (4th ed. 1997).
86 SMITH, supra note 83, at 37. The Federalists in Congress created the law, which expired

under its own terms in 1801, as "a temporary defense measure necessary for protecting the
nation from disloyal citizens who would aid and abet the enemy through writing and speaking."
Id. (citation omitted).

87 Schenck v. United States, 249 U.S. 47, 52 (1919).
88 Id.
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out against the government's anti-terrorism efforts is tantamount to
giving comfort to America's enemies.8 9 Appearing before the Senate
Judiciary Committee, just shy of three months after the September 11
attacks, Ashcroft warned that "those who scare peace-loving people
with phantoms of lost liberty.. .only aid terrorists-for they erode our
national unity and diminish our resolve." 9° He lashed out at critics,
accusing them of "vague conjecture" and suggesting they "give new
meaning to the term, 'the fog of war."' 91

In the time since the September 11 attacks, Nadine Strossen and
the ACLU have worked to create a beacon of light to navigate
through that "fog," including by her own testimony before that same
committee-just two days before the Attorney General's remarks-
during which she warned that the government's plans to round up citi-
zens who fit a particular ethnic profile and secretly detain them "will
not make us more safe, but they will make us less free "92 as a country.

In this section, Strossen condemns the willingness of the current
Administration to shred constitutional rights in the name of the war
effort. She contends that every aspect of the government's investiga-
tion into the September 11 attacks has been cloaked in an "unprece-
dented shroud of secrecy," 93 making it virtually impossible to know if
civil liberties are being tossed aside. Secret deportation proceedings
and incarcerations, along with a lack of access to detainees, prompted
the ACLU to undertake a massive effort to uncover information from
the government, through federal Freedom of Information Act
requests and targeted lawsuits.

Moreover, Strossen is critical of the USA Patriot Act,94 and the
broad-sweeping powers it gives the government to conduct surveil-
lance on American citizens-including the ability to seize book-bor-
rowing records of library users across the country-and, in some

89 DOJ Oversight: Preserving Our Freedoms While Defending Against Terrorism: Hearing
Before the United States Senate Comm. on the Judiciary, 107th Cong. 1 (Dec. 6, 2001) (statement
of John Ashcroft, Attorney General), at http://www.senate.gov/%7Ejudiciary/testimony.
cfm?id=121&wit-id=42 (last visited Apr. 24, 2003).

90 Id.
91 Id.
92 DOJ Oversight: Preserving Our Freedoms While Defending Against Terrorism: Hearing

Before the United States Senate Comm. on the Judiciary, 107th Cong. 1 (Dec. 4, 2001) (statement
of Nadine Strossen, President, American Civil Liberties Union), at http://www.senate.gov/%7E
judiciary/testimony.cfm?id=128&wit-id=83 (last visited Apr. 24, 2003).

93 Id.; see infra Part l.B.
94 Pub. L. No. 107-56, 115 Stat. 272 (2001).
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cases, preempting state and federal laws protecting the privacy inter-
ests of the public. Strossen points out that, in some instances, the Act
makes it impossible for the targeted citizens to even learn about the
government's interest in them.

Strossen also talks about the reluctance of people in the country
to question the government's actions and restrictions on liberties-a
phenomenon she finds to be exacerbated by the thinly veiled threats
from powerful operatives inside the Bush Administration.
QUESTION: More than a decade ago, you said, "In a time of per-
ceived national crisis there's the greatest pressure on civil liberties.""5
Arguably, we are in such a period now and we will be for the foresee-
able future with respect to terrorism. Can our civil liberties withstand
this protracted pressure?
RESPONSE: They can. It's a struggle, I have to say. And going back
to a point I made earlier, the press has not been particularly helpful in
raising people's consciousness about the extent to which their civil liber-
ties, including their First Amendment rights, are under assault. There-
fore, it becomes very difficult for us to prevail in the legislative arena
and the executive branch. So far, and I'm knocking wood now, we've
been doing extremely well in the courts, including in our cases defend-
ing First Amendment rights against government's claims of national
security justifications for restricting rights. In the long run, I'm optimis-
tic. I mean I have to be-you can't possibly be a full-time activist with-
out basically being an optimist.

Throughout American history, overall, we're making progress
toward the ideals set out in the Declaration of Independence of funda-
mental rights for everybody. But there are periods in our history when
it's two steps backwards and one step forward. And there are periods
when we make great progress. Right now the going is tougher and there
are more setbacks. Some pundit recently said that the period we're
going through now is worse than McCarthyism in terms of the setbacks
to individual rights. I think that's not an exaggeration. During the
McCarthy era we had to deal with congressional committees that went
out of existence. Consequently, their violations ceased when the com-
mittees went out of existence. During World War II, with the unprece-
dented violation of civil liberties in terms of interning 110,000 to
120,000 Japanese Americans, that was done by executive order as were

95 Paula Span, The Lighting Rod of Civil Liberties; Law Prof. Nadine Strossen, Taking the
Helm at the ACLU, WASH. POST, Feb. 13, 1991, at B1.

[Vol. 13:2



NADINE STROSSEN AND FREEDOM OF EXPRESSION

the other violations against Japanese Americans' civil rights. Horren-
dous as those violations were, the executive order could be counter-
manded by one stroke of the pen.

This time around we're already dealing with two major statutes
that, even if Congress were inclined to, would be difficult to extinguish.
Let's say those same laws came before our Congress today, there are a
number of members of Congress who might not vote for them now who
voted for them then. It's much harder, however, to get them to vote to
repeal a statute that's already on the books. In that sense, to have the
civil liberties violations reified by statute as opposed to an executive
order or the procedures of a congressional committee presents a much
more difficult situation. Contrary to some public misinformation, there
are sunset provisions on only a few clauses of the massive USA Patriot
Act.
QUESTION: You said two different acts. What was the other?
RESPONSE: The second piece of major legislation is the Homeland
Security Act of 2002.
QUESTION: How should the government strike the proper balance
between protecting national security via government surveillance of
communications and protecting the freedom of expression?
RESPONSE: I would think that the appropriate standard was set out
in the Constitution and in the Bill of Rights. It's so important to point
out to folks that the Constitution and the Bill of Rights were both
adopted at a time of great national insecurity. There are people who
say, "Oh, but now we're in danger from terrorists' threats." Well, I
think that even after the catastrophe of September 11, this country is
infinitely more secure now than it was in 1787 or 1791 when it was
anything but a superpower. Its continued existence was very hard to
predict-being subject to external attacks both from sea and on land as
well internal insurrection. It's so striking that the framers, having come
out of a bloody and violent revolution to launch a fragile new experi-
ment of a nation, deliberately decided not to explicitly condition any
rights on national security considerations. And that's with only one
exception-the Writ of Habeas Corpus-which the Constitution does
explicitly say may be suspended in cases of invasion or rebellion when
the public safety requires it. It's a very strict standard for justifying the
suspension of one particular right.

In contrast, none of the rights that are articulated in the Bill of
Rights are explicitly subject to suspension, even in times of rebellion or
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invasion. That's to be distinguished from language in the constitutions
of other countries and in international human rights treaties, which typi-
cally do contain express limits or qualifications. In short, the answer to
your question about balancing freedom with security is in the Constitu-
tion itself, in which there is a presumption in favor of freedom.

As with all rights, the First Amendment certainly is not absolute,
but the government has a heavy burden to justify restriction on any
right. Here the appropriate standard is one that essentially has been
accepted by the Supreme Court in most contexts, and that is strict scru-
tiny.96 The government may impose a restriction on First Amendment
and other fundamental rights if, but only if, it can show that the restric-
tion is necessary in order to advance a compelling government interest
and that the restriction is narrowly tailored-that no less restrictive
alternative would suffice to advance the compelling government inter-
est.97 In this context, being in a national security crisis enables the gov-
ernment to satisfy one prong of its strict scrutiny burden of proof
Clearly, national security is a government interest of compelling impor-
tance. But the more difficult part of the analysis in all cases and con-
texts is whether the restriction actually is necessary - actually is
narrowly tailored and the least restrictive alternative in order to advance
national security.

That is precisely the analysis that we in the ACLU have been bring-
ing to bear since September 11, 2001, on every purported national
security counter-terrorism measure. Basically, the government slaps
this label on, for instance, the USA Patriot Act, and everybody talks
about it as "the anti-terrorism law." In fact, the vast majority of its
provisions, even on their face, really had nothing to do with terrorism
or went far beyond terrorism because they were dealing with criminal
law enforcement in general. Even conservative critics such as Bob
Barr, from the very beginning, have said, "Hey, wait a minute. These
are restrictions that the government has had on the shelf for years. " In
other words, it's been trying to get Congress to pass these restrictions
not to deal with terrorism, not in the wake of September 11, but simply

96 See United States v. Playboy Entm't Group, 529 U.S. 803, 813 (2000) (holding that con-
tent-based laws are constitutional only if they satisfy a strict scrutiny standard of review in which
the law "must be narrowly tailored to promote a compelling Government interest. If a less
restrictive alternative would serve the Government's purpose, the legislature must use that
alternative.").

97 See generally MIDDLETON ET AL., supra note 48, at 33 (discussing the requirements of
the strict scrutiny standard of review).
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to amplify and augment the government's general law enforcement
powers.

Now, if you look at many of the provisions of the USA Patriot Act
and others that have been advanced by the government since September
11, many of them aren't even effective, or I should say, the government
has not satisfied its burden of demonstrating their effectiveness. I'm not
going to say that I and the ACLU are national security experts - far
from it. But we do want to call the public's attention to the fact that
many who are national security experts, counter-terrorism experts and
law enforcement experts have said that many of the government's mea-
sures are, at best, ineffective in dealing with terrorism and, at worst,
counterproductive.

So we end up with the worst of both worlds. These measures do
demonstratively violate freedom, including freedom of speech, but they
do not demonstrably advance the countervailing goal of national secur-
ity. Here, too, I just want to add one other thought which was the
assumption that is reflected in measures such as the USA Patriot Act
and others that restrict our freedoms. The assumption is that the catas-
trophe of September 11 was caused by individuals in this country hav-
ing too much freedom. Now, when you think about that, it's really a
more subtle way of making exactly the same point that Jerry Falwell
made, evoking such great controversy and criticism, when he
scapegoated the ACLU and others advocating individual rights.
Although President Bush criticized Falwell for saying that, I think it's
exactly the same message that President Bush and John Ashcroft and, in
fairness, most members of Congress, are subscribing to, which is we'd
better curtail freedom and we'd better give the government more power.

There was no analysis at the time the USA Patriot Act was rushed
through. There hadn't been any analysis of what actually caused the
terrorist attacks to be allowed to go forward. Since then it really has
come to light-I think quite convincingly-that the problem was not
absence of government power but failure to effectively exercise the
power that already existed.

In what I've been saying, I haven't been focusing on the First
Amendment, but I can bring the same general analysis to bear specifi-
cally on First Amendment rights. The major First Amendment issues
that we've been wrestling with since September 11 have to do with gov-
ernment secrecy. The government has thrown an unprecedented shroud
of secrecy over every single aspect of its post-September 11 investiga-
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tion, refusing to reveal the names or any other information about these
so-called detainees-that is, individuals, civilians, in this country who
were arrested and incarcerated in secret. I want to distinguish them
from the so-called detainees on Guantanimo Bay who were armed com-
batants and were captured on the battlefield in Afghanistan.

In contrast, now I'm talking about approximately 1200 different
people, according to the administration. In fact, there were 1200 last
November when the government stopped even giving us numbers.
These were civilians who were apparently leading peaceful lives and
who have not been charged with any crimes other than over-staying
student visas and other very low-level immigration offenses. I am not
condoning any violation of the law, but certainly these are not the kinds
of violations that, in the past, have warranted any incarceration at all,
let alone for such extended periods in secrecy and with plausible reports
of inhumane conditions. Given the shroud of secrecy, we don't know
whether these people were charged promptly, whether they had access
to lawyers, and whether they were held incommunicado even from fam-
ily members.

In addition to the secret incarcerations, there now are secret depor-
tation proceedings. Shortly after September 11, the chief immigration
judge issued a blanket order of secrecy for all cases that the Attorney
General designated "special interest cases," which apparently include
all the detainees. They are also being subject to secret evidence in these
secret hearings, all of which has prompted the ACL U and its allies to
file a series of Freedom of Information Act requests and lawsuits to
enforce both the Freedom of Information Act and First Amendment
rights to this information.

There's a whole other category of information now that we're also
seeking under the FOIA. We have asked the government for informa-
tion about how it is actually exercising these sweeping new surveillance
powers that it has under the USA Patriot Act. "Sweeping powers" is
John Ashcroft's own phrase, not mine. Of particular concern, from a
First Amendment perspective, are the powers to engage in surveillance
with respect to people's use of libraries and bookstores. The USA
Patriot Act allows government agents to go to libraries and bookstores
and, simply by certifying that the information is relevant to a terrorism
investigation, to demand a wholesale turn-over of information with
minimal judicial oversight. Essentially, the limited oversight required is
merely judicial rubber-stamping. The library would then have to turn
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over all the information requested. This can include book-borrowing
records and web surfing records. That is obviously something that, if it
became known to people who use libraries, would have an enormous
chilling effect. Who wants to be reading with the government, in
essence, looking over your shoulder?

The law adds another First Amendment violation in that it imposes
a gag order on the institutions that turn over the records. They are pro-
hibited from disclosing that fact to anyone, including a court, and also
including the patrons whose records were turned over. The library or
whatever institution is involved is prohibited by law from making that
disclosure. So it's kind of a Catch-22. How are people going to know
that their rights are violated and be willing to fight to get their rights
back if it's a crime to tell them that their rights have been violated? One
way to get that information out there is to, as we've done, ask the gov-
ernment to provide statistical information about how many search
requests it has issued with respect to libraries and so forth. We're in the
process of trying to get that information now.
QUESTION: The ACLU has been actively involved in two federal
appellate cases challenging the closure of access to the press to certain
deportation hearings.9" What are the main concerns of the ACLU in
these cases?
RESPONSE: Obviously, the fundamental due process rights and fun-
damental fairness rights of the people who are subject to those hearings
are at stake because a fundamental reason for open judicial proceedings
is to allow the press and the public to serve as a check against govern-
ment abuses. That's why we associate the Star Chamber with secret
proceedings. In addition to the rights of the people who are subject to
these secret proceedings, the rights of every single person in this country
are also violated under the First Amendment because we have a funda-
mental right to know what actions our government is taking in our
name. How can we possibly effectively exercise those powers to set gov-
ernment policy if we don't have the most basic information about what
the government is doing? So again, it comes back to not only the First
Amendment rights of all individuals in this country but ultimately the
rights of a democratic citizenry to be in charge of government policy.
QUESTION: Lynne Cheney, wife of Vice President Dick Cheney,
has helped to organize the American Council of Trustees and Alumni,
a group that monitors statements by college professors who are criti-

98 See supra note 25 and accompanying text (citing the cases in question).
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cal of America's efforts. 99 The group sends mailings to alumni and
trustees of schools where the offensive comments were made, asking
them to put some pressure on the school."
RESPONSE: I had no idea.
QUESTION: How damaging, if at all, can a group like this be? And
does the fact that the vice president's wife is one of the leaders make
any difference in your view?
RESPONSE: I'm appalled to hear this. Obviously, she has a First
Amendment right to express her views and to organize others through
their right of free association to express their views. I certainly hope,
though, that the universities would be completely resistant to any such
pressure. If they're public universities, they have a First Amendment
obligation to respect academic freedom and freedom of speech and
freedom of thought. Faculty and students, even if they're at private uni-
versities, have academic freedom as a matter of educational responsibil-
ity and integrity. I would hope that private educational institutions
would feel themselves honor bound, if not legally bound, to respect
basic principles of free thought and free speech.

While that freedom includes the right of Cheney and others to criti-
cize what faculty members are saying, it certainly should not involve
any suggestion of economic pressure or pressure in terms of tenure. In
other words, there should not be a threat to use power against faculty
members for voicing unpopular points of view. I'm shocked, in part,
because it seems to be so unnecessary. I have heard so little criticism of
government policies from so many sectors of our polity. The voices of
criticism and dissent, including on campuses, seem to be so muted and
stifled. I wonder why Lynne Cheney felt the need to organize this
group. To the contrary, I think there's a great need to mobilize people
who will dissent from the President's policies.

I think that people are afraid to voice criticism, and that's the con-
cern I would have about this kind of group operating in an atmosphere
where I think people are already afraid of being accused of being trai-
tors. And that's obviously the extreme case. I'm referring, of course, to
John Ashcroft's infamous testimony before the Senate a year ago in
December 2001. Ashcrofl said that those of us who are raising what he

99 See Don Campbell, Dissent vs. Patriotism on Campus, USA TODAY, Dec. 6, 2001, at
15A.

100 See William Walker, On the Front Lines of Dissent, TORONTO STAR, Apr. 14, 2002, at
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called "phantoms of lost liberty"'1 are simply scaring freedom-loving
Americans. He then used language from the Constitution-para-
phrased language from the Constitution-that suggested that we were
unpatriotic at best and traitors at worst. I say "we" advisedly because I
had testified before that same committee two days earlier. I certainly
know that people in the Muslim community, including Muslim lawyers
and law professors, have expressed a great deal of reluctance to criticize
government policy because they already feel as if they're being sub-
jected to scapegoating.

It's disturbing that even more pressure might be brought to bear.
Again, I hasten to add, I defend Lynne Cheney's right to do it, but I
wish I could persuade her that it's a very unpatriotic thing to do, from
my perspective.
QUESTION: Shortly after the September 11 attacks, White House
spokesperson Ari Fleischer said: "Americans.. .need to watch what
they say, watch what they do.""1 2 What reaction did you have to that
statement coming from the spokesperson for the President of the
United States?
RESPONSE: It was appalling and was subject to a lot of criticism, as
was the Ashcroft statement that I already paraphrased. What was par-
ticularly appalling, as I recall, was that this was not in his printed
remarks. Well, maybe that's good. But what was bad about it was that
he was speaking from not only his head but also from his heart. And
again, he does have the free speech right to make that point, but is that
an appropriate way for a powerful government figure to be addressing
not only the nation, but the world?

It's especially troubling because President Bush himself stressed
repeatedly right after September 11-starting with his very first speech
to the nation-that we were attacked because of the freedom that is
cherished and exercised in this country. And I think that is the source
of our national strength and it's what was attacked, in large part, by the
terrorists and why people who hate the United States by and large hate
us-because we are so free.

101 See Deidre Shesgreen, Ashcroft Accuses Critics of Helping Enemy, ST. Louis PosT-
DISPATCH, Dec. 7, 2001, at Al (quoting Ashcroft during his testimony before the Senate Judici-
ary Committee for the proposition that "[t]o those who scare peace-loving people with phantoms
of lost liberty, my message is this: Your tactics only aid terrorists, for they erode our national
unity and diminish our resolve. They give ammunition to America's enemies and pause to
America's friends").

102 Peter Vilbig, Arrested Liberties?, N.Y. TIMES UPFRONT, Nov. 12, 2001, at 10.
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QUESTION: In a survey conducted by the Freedom Forum's First
Amendment Center after the September 11th attacks, almost half of
those surveyed said the First Amendment goes too far in the rights it
guarantees.103 Is this simply a visceral reaction to recent events, or do
you think there are long-term negative consequences in terms of the
First Amendment's public image?
RESPONSE: To put it in context, the Freedom Forum has been doing
those surveys for a number of years. Every year they're appalling, so
it's not just after September 11.

Public opinion surveys are very malleable. A lot depends on
exactly how the question is worded. Nonetheless, there is no doubt that
every survey that I've ever seen on the First Amendment-I probably
started looking at them at least 25 years ago-has always been very
discouraging from the perspective of those of us who care about the
First Amendment. They demonstrate a real ignorance about what the
First Amendment is. I know when people were asked in the latest Free-
dom Forum survey to name the freedoms that the First Amendment
protects, something like one percent got it right. On the one hand, peo-
ple don't know what it is, but they sure know that they don't like it or
that it goes too far!

The classic example came in a survey that was done by the Ameri-
can Bar Association on the 200th anniversary of the First Amendment
and the Bill of Rights in 1991. Only one-third of the respondents, all of
whom were adults, could identify what the Bill of Rights is. Then, when
they were told what it is, more than 50 percent said, "Let's get rid of it.
It goes too far and is Communistic." When we're dealing with abstrac-
tions, I don't get too concerned about surveys. In fact, if you look in
detail at the answers to the Freedom Forum surveys, which I've done for
a number of years now, the public hostility seems to be aimed mostly at
the press. While I don't think it's necessarily justified and it raises other
causes of concern, the anti-press animus does not arise because people
think that there's too much expression of controversial ideas or dissent-
ing ideas. They don't like the press for other reasons that have to do
with not liking institutions that are seen as being too powerful in our

103 FIRST AMENDMENT CENTER, STATE OF THE FIRST AMENDMENT 2002 (2002). Accord-
ing to the survey, "[flor the first time in our polling, almost half of those surveyed said that the
First Amendment goes too far in the rights it guarantees. About 49% said the First Amendment
gives us too much freedom, up from 39% last year and 22% in 2000." Id. at 2. This document
can be accessed as an Adobe Acrobat file from the Freedom Forum's Web site at http://www.free
domforum.org/templates/document.asp?documentlD=16840 (last visited Apr. 15, 2003).
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society. I'm not defending that, but I'm saying it's a different phenome-
non from what we've been concentrating on in this interview-that is,
the extent to which people are willing to defend the freedom of individ-
uals or of individuals to express unpopular points of view. We also
have some problems there, and I think people aren't supportive enough
of the right to express ideas that differ from their own. But what you're
seeing in the Freedom Forum survey is a hatred or distrust of the press,
the media, as a powerful institution.
QUESTION: You stated on Fox News Channel's Hannity & Colmes
show that "the terrorists will have won if we cede the very freedoms
that they're trying to take away from us."" Does it concern you that
so many Americans appear ready to cede those freedoms?
RESPONSE: I think that people are very unwilling to give up their
own freedoms. I think they're quite willing to sacrifice other people's
freedoms. It's a theme that I've been stressing over and over. It's
always true in the ACLU's work. People who would never join our
organization because we defend the free speech and other rights of peo-
ple they dislike are beating our doors down to have us defend them
when their rights are violated.

One of my favorite examples that springs to mind is an anti-por-
nography, feminist organization in New York that was always having
sidewalk tables that displayed the most gory examples of brutal, sexu-
ally explicit images-not actual violence but simulated violence. These
tables were located in Grand Central Station. The city authorities, in
response to commuter complaints, ordered this group, Feminists Fight-
ing Pornography, to remove its tables on the ground that they were dis-
gusting and revolting to commuters. What does Feminists Fighting
Pornography do? It reports to the New York ACLU offices and asks us
to defend its right to display pornography. Would this group want us to
defend anybody else's rights to display pornography? Of course not.

In times of national security crises, we have a history of willingness
to sacrifice the freedoms of others, be it Japanese-American citizens
during World War II, suspected Communists during the Cold War, or
immigrants in World War L In fact, going all the way back to the Alien
and Sedition Acts, the immigrant, in some way, has been the classic
"other" whose rights are freely sacrificed in this immigrant society.
That's part of the reason why I think it's critically important that the

104 Hannity & Colmes: Interview with Nadine Strossen (Fox News Network television
broadcast, Nov. 21, 2001).
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ACLU is making such a concerted effort to make people aware that
even if they are full-fledged American citizens who are not suspected of
any crime at all, they have dramatically fewer rights today than on Sep-
tember 10, 2001. That's why we're emphasizing getting information
about the library books because we know that a huge percentage of
Americans use libraries. I'm sure those Americans would be outraged
if they knew that their book borrowing records were subject to secret
government surveillance.
QUESTION: Isn't it ironic in that case because after Judge Bork,
whom you mentioned earlier, was nominated for the United States
Supreme Court and his video records were obtained, Congress swiftly
passed the Video Privacy Protection Act of 1988,105 which prohibited
the Blockbusters of the world from releasing the movie-rental records
of customers. °6 Now, Congress is saying it's okay to obtain those
records.
RESPONSE: In fact, I assume but don't know that one of the things
that the USA Patriot Act did was to amend the Video Privacy Protec-
tion Act. This was part of the reason why it was just such a travesty of
the legislative process, that that law was passed with almost no delibera-
tion or debate, and most members of Congress admitted that they
hadn't even read it. In addition to being 350 pages long, it cross-refer-
ences many other statutes that were being amended. For example, I
know that it amended the Fair Credit Reporting Act. It may well have
amended the Video Privacy Protection Act because it superseded not
only state laws that protect privacy but many Federal laws as well,
including the Buckley Amendment on student privacy.

As a result of the USA Patriot Act, many privacy laws are now
moot. And most people don't know that. I'm sure most members of
Congress don't know that. Every state, for example, has laws in the
area of library records. There is no national privacy law, but every
single state does have a law that prohibits libraries from disclosing that
information. The American Library Association and its state affiliates
are very supportive of those laws, and those are superseded by the USA
Patriot Act. Again, there's another irony here in that we have an
administration and a Congress that are always trumpeting states' rights.

105 18 U.S.C. § 2710 (2000).
106 See generally CLAY CALVERT, VOYEUR NATION: MEDIA, PRIVACY AND PEERING IN

MODERN CULTURE 139 (2000) (describing the circumstances surrounding passage of the Video
Privacy Protection Act of 1988).
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Yet, when the states are exercising their rights in a way that is protective
of individual rights, the federal government has absolutely no qualms
about sweeping aside states' rights.

C. Sexually Explicit Speech and Its Regulation

The First Amendment, by its terms, does not relegate speech
depicting or describing sexual conduct to second-class status. None-
theless, issues associated with the regulation of such words and
images, whether in print, celluloid or digital form, remain a source of
lingering debate in the law. The traditional stumbling block has been
the inability to define adequately what is legally obscene."0 7

That definition is critical because, more than forty-five years ago,
the United States Supreme Court ruled that obscene speech falls
outside the ambit of First Amendment protection 10 8 and thus its distri-
bution and exhibition are subject to criminal prosecution.10 9 In the
evolution of this doctrine, the Court needed to construct a test-a line
that, if crossed, would dismantle the shelter of constitutional protec-
tion afforded to sexually explicit materials. Drawing that line has
proved to be a formidable task. 10

The result was a three-part test, announced by the Supreme
Court in 1973 in Miller v. California,"' that sets forth the guidelines
used to assist the trier of fact in making an obscenity determination.
Specifically, that test, which remains in effect today, asks:

(a) whether "the average person, applying contemporary com-
munity standards" would find that the work, taken as a
whole, appeals to the prurient interest;

(b) whether the work depicts or describes, in a patently offen-
sive way, sexual conduct specifically defined by the applica-
ble state law; and

107 As Justice Potter Stewart once wrote, the United States Supreme Court in obscenity
cases "was faced with the task of trying to define what may be indefinable." Jacobellis v. Ohio,
378 U.S. 184, 197 (1964) (Stewart, J., concurring).

108 See Roth v. United States, 354 U.S. 476, 481 (1957).
109 The possession of obscene materials in one's home, however, is not a crime. Stanley v.

Georgia, 394 U.S. 557 (1969).
110 From 1957 to 1973, the United States Supreme Court reviewed numerous petitions for

certiorari in cases involving its definition of obscenity. The justices became sharply divided over
whether a workable definition would ever be possible. For a discussion of the internal struggle
the justices faced during this time, see ROBERT D. RICHARDS, UNINHIBITED, ROBUST, AND
WIDE OPEN: MR. JUSTICE BRENNAN'S LEGACY TO THE FIRST AMENDMENT 47-73 (1994).

111 413 U.S. 15 (1973).
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(c) whether the work, taken as a whole, lacks serious literary,
artistic, political, or scientific value.1 12

If all three prongs of the test are met, then any First Amendment
protection for the work in question dissolves. Critics of the Miller test
point to the confusion jurors face in applying it, along with the dispa-
rate results across jurisdictions when differing community standards
are used. 3

In this section of the interview, Strossen gives her thoughts not
only on the Miller obscenity standard, which she lambastes, but also
on Congress's more recent efforts to regulate so-called virtual child
pornography. She also comments on the seeming obsession in the
United States with regulating sexually explicit speech. In addition,
she remarks on the impact of a man often associated with the distribu-
tion of such expression-Hustler magazine publisher Larry C. Flynt-
whom she considers "somewhat of a personal friend." In addition,
she considers the case that is best identified with Flynt-Hustler Mag-
azine v. Falwell" 4-to be "incredibly important" in terms of prevent-
ing plaintiffs from making end runs around New York Times Co. v.
Sullivan."'

And while it is clear from this section that Strossen admires the
First Amendment contributions of Flynt, she also makes evident her
much more critical views of the philosophies of both Catharine MacK-
innon and Andrea Dworkin. She comments here on what she sees as
"the dying down of the anti-pornography, pro-censorship movement
on college campuses."
QUESTION: In 1973 in Miller v. California,"6 the United States
Supreme Court adopted a three-part test or definition of obscenity. 117

What is your opinion about the usefulness and workability of that def-
inition as a legal standard?

112 Id. at 24 (citation omitted).
113 The Court in Miller specifically rejected the application of a uniform national commu-

nity standard, writing that questions of whether speech appeals to a prurient interest or is
patently offensive "are essentially questions of fact, and our Nation is simply too big and too
diverse for this Court to reasonably expect that such standards could be articulated for all 50
States in a single formulation, even assuming the prerequisite consensus exists." Id. at 30.

114 485 U.S. 46 (1988).
115 376 U.S. 254 (1964).
116 413 U.S. 15 (1973).
117 Id. at 24.
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RESPONSE: I agree with Justice Brennan's dissent that he wrote in the
companion case of Paris Adult Theater I v. Slaton" 8 in which he
rejected the test. Although Miller adopted that formulation formally,
what it was doing was crystallizing the standards that the Supreme
Court had been enforcing in this area for many years going back to its
first case in 1957. It was based on that experience that Justice Brennan,
who had written the 1957 opinion in Roth v. United States,"19 wrote
that the standard was unworkable and could not be enforced in a way
that is consistent with First Amendment freedoms - that it could not be
enforced in a way that has any predictability or provides any guidance
to individuals or government officials or courts. Therefore, it can create
a chilling effect and will inevitably lead to the suppression of expression
that should be protected.

All you have to do is go through what the so-called standards are
to see how completely ambiguous, open-ended, and subject to interpre-
tation they are. The best way to summarize it is the one Supreme Court
line about obscenity by former Justice Potter Stewart, that everybody
knows: "I know it when I see it."' Basically, that's what it comes
down to. We have individual members of juries and individual prose-
cutors and individual judges deciding what they don't like to look at.
My answer would be, along the lines of Justice Brennan's reasoning,
you shouldn't be forced to look at it, but nobody else should be forced
to constrain his or her choices to be consistent with yours.
QUESTION: Why, as a society, are we so obsessed with regulating
sexually explicit speech?
RESPONSE: To get an accurate answer, you would have to talk to an
anthropologist, sociologist or social psychologist.2' Europeans and
people in other societies are far more tolerant of sexual expression than
we are, but much less tolerant of defamation and hate speech and other
kinds of expression. They're constantly asking why America is so cen-
sorious when it comes to sexuality. There's a history that probably has

118 413 U.S. 49 (1973).
119 354 U.S. 476 (1957).
120 Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).
121 Although he certainly is not an anthropologist, sociologist or social psychologist, Larry

Flynt speculates, in another interview conducted with the authors of this article, that the answer
lies with "the church. The church has had its hand on our crotch for over 2000 years. The
government is exceedingly moving in that direction, feeling that if it can control our pleasure
center, it can control us." Clay Calvert & Robert D. Richards, Larry Flynt Uncensored: A Dia-
logue with the Most Controversial Figure in First Amendment Jurisprudence, 9 COMMLAW CON-
SPECTUS 159, 167 (2001).
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something to do with puritanical roots, but it certainly doesn't have to
do with any demonstrated adverse effect from the availability of sexual
expression upon either individuals or a peaceful, orderly, healthy
society.

There's also a real inconsistency underlying these legal standards
that our government keeps trying to enforce-including in the newest
media, cyberspeech. In addition to all of the work that the ACL U has
been doing on new First Amendment issues in the context of the after-
math of September 11, we're still fighting in what, until then, had been
the newest First Amendment arena-cyberspeech. We had two
Supreme Court cases challenging federal restrictions on online sexually
oriented expression last term122 and one this term. For a Court that has
a docket that holds only around 80 cases, that's a very high percentage
of its cases that deal with sexual expression in cyberspace. In fact, last
term the court actually had a third case that dealt with sexual expres-
sion. It was a zoning case from Los Angeles.123 In terms of legal
efforts, there's an enormous amount of emphasis on laws that will curb
sexual expression in every kind of medium.

At the same time, the availability of sexual expression, even in
mainstream media, seems to be very rampant. I must say I don't often
watch TV, but a couple of years ago I was in a hotel that had cable
premium channels and I was quite amazed to see this show called
Queer as Folk. 124 It was so explicit, which is fine with me, but it was
also so discordant with the laws that are being passed. To say it's hypo-
critical is a strong way of putting it. What's a gentler way of saying it?
Double standards, perhaps. What it comes down to is people really like
to look at it themselves but get very nervous about other people or other
people's children looking at it.
QUESTION: You said during a CNN interview in October 2000 that
"[p]ornography is a demonizing term that everybody uses to describe
anything in the realm of sexually oriented expression that they don't
like.' 2  Do you still believe this, and could you please elaborate on
what you mean by this?

122 Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002); Ashcroft v. ACLU, 535 U.S. 564
(2002).

123 City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002).
124 Queer as Folk is a "controversial and critically acclaimed drama about a group of gay

men living and loving in Pittsburgh." Arlene Vigoda, Hal Sparks Helps Ignite 'Queer' Series,
USA TODAY, Jan. 3, 2001, at 2D.

125 Talkback Live (CNN television broadcast, Oct. 20, 2000).
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RESPONSE: It's really true. The term pornography is used in con-
clusory fashion to justify suppressing it, as if to say, "Oh, you shouldn't
be allowed to look at that. That's pornography."

I saw a very recent example that was very close to home. I am the
faculty advisor for the New York Law School Law Review and I got a
memo from another faculty member, a member of the administration,
who assumed that it would be appropriate, indeed necessary, to prohibit
students on the law review from using the computers to access pornog-
raphy. I wrote back saying there was a lot of sexually explicit material
that is directly relevant to issues these kids are researching, including the
three Supreme Court cases from the Court's last term alone that have to
do with pornography. The discussion went back and forth and it
became clear that the ultimate principle my colleague was advocating,
but only in the context of pornography, was that students may not use
the Law Review's computers to look at anything that's not directly work
related. Somehow, by using that demonizing term "pornography" for
something that had sexual content, it seemed much more blameworthy
and much more subject to restriction than, for example, video games,
shopping, dating, and all kinds of other sites that also had nothing to do
with the Law Review's work environment.
QUESTION: In a Nightline interview with Ted Koppel in February
2001, you suggested that there may be some very limited exceptions to
the First Amendment's protection of free speech.126 Based on that,
then, can we assume you are not a free speech absolutist?
RESPONSE: The only exception, and it wouldn't really be an excep-
tion so much as saying the First Amendment does not absolutely protect
all expression under all circumstances, is part of the overlay of strict
scrutiny.127 Along with other constitutional rights, free speech rights are
subject to restrictions if the government can satisfy the strict scrutiny
standard. In many cases, that limitation may be theoretical, because it
may well be impossible for the government to actually come forward
with evidence that satisfies strict scrutiny.

I think it's quite telling that the most famous example of a restric-
tion that would be justified is the hypothetical example that Oliver Wen-

126 Nightline (ABC News television broadcast, Feb. 12, 2001) (during which Strossen tells
anchor Ted Koppel that "there are three major exceptions to free speech which we would not
oppose," including an intentional incitement to imminent violence and child pornography, but
does not provide the third exception when Koppel interrupts her comments).

127 See supra note 96 and accompanying text (describing the strict scrutiny standard of
review).
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dell Holmes gave about releasing the movements of troops in time of
war.128 I'm not aware of a situation where a journalist has actually
done anything approaching that type of irresponsibility. In fact, when
the Pentagon Papers case arose there were strong arguments that this
information was, in fact, something that could subvert our then-ongoing
war efforts in Southeast Asia.1 29 Analysts have said that the informa-
tion that was revealed actually could be quite damaging to national
security. Even so, the Supreme Court didn't allow it to be suppressed.
So it's a very strict standard for justifying a limit on free speech, but it's
not an absolute one.

Maybe there's one example of a freedom that would be absolute,
and that would be freedom of thought. You should be free to think and
believe whatever you want, but once you transcend the boundary
between what's going on in your own head to how you're acting in the
world-speaking in public in a way that can reach other people's ears-
then at least theoretically you lose that absolute protection.
QUESTION: Earlier this year, the United States Supreme Court
struck down the Child Pornography Prevention Act, which regulated
so-called virtual child pornography, as fatally overboard. 130 Congress
responded by immediately going back to the drawing board to craft a
supposedly more precise version of the CPPA called the Child
Obscenity and Pornography Prevention Act of 2002.131 Is Congress
wasting its time here, and, by extension, wasting taxpayers' dollars, in
attempting to regulate fake child pornography?
RESPONSE: I admit I don't know what the provisions of this new law
are. If they are still dealing with what Justice Kennedy's opinion cor-

128 Holmes wrote that "[wihen a nation is at war many things that might be said in time of
peace are such a hindrance to its effort that their utterance will not be endured so long as men
fight and that no Court could regard them as protected by any constitutional right." Schenck v.
United States, 249 U.S. 47, 52 (1919). Just twelve years later, in 1931, Justice Hughes wrote for a
majority of the Court, in an opinion joined by Holmes, that "[n]o one would question but that a
government might prevent actual obstruction to its recruiting service or the publication of the
sailing dates of transports or the number and location of troops." Near v. Minnesota, 283 U.S.
697, 716 (1931).

129 New York Times Co. v. United States, 403 U.S. 713 (1971).
130 Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).
131 See generally Ron Scherer, Congress Drafts Child-Porn Laws for the Internet Age,

CHRISTIAN SCI. MONITOR, May 15, 2002, at 2 (describing lawmakers as "racing to pass new
legislation that they hope will survive judicial review" less than one month after the Supreme
Court struck down the Child Pornography Prevention Act); Gary Martin, House OKs Web Kid
Porn Ban, SAN ArNroNxo EXPREss-NEws, June 26, 2002, at 13A (describing the new measure as
a response to the Supreme Court's decision).
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rectly analogized to a thought crime, then we're exactly in that area that
I just talked about where protection is absolute. I would defend some-
body's right to look at any image that does not involve the use of an
actual child no matter how realistic it is. If that's what the new law is
criminalizing, I think the Supreme Court's rationale is going to extend
to that legislation.
QUESTION: In a lecture about pornography at the University of
Minnesota Law School in April 2001, you stated, "Not only does [cen-
sorship] violate free speech, but it undermines the fight for women's
rights. Censoring pornography will do more harm than good. 132

Could you explain, briefly, how censorship undermines women's
rights and does more harm than good?
RESPONSE: It's hard to be brief when you've written a whole book
on this topic. My book probably goes into about a dozen indepen-
dently sufficient rationales for that conclusion so I urge readers of this
interview to read the book. In a nutshell, I guess I would say that it is
really infantalizing women to suggest that, along with children, we need
protection from the ordinary slings and arrows of free speech; that if
there is expression that we consider insulting to us on the basis of gen-
der, we cannot speak back; and that we cannot create our own images
that we believe are empowering.

Another way in which women are treated as second-class citizens
or are assumed to be second-class citizens under that censorial
worldview is that we have to choose between being rational beings on
the one hand or sexual beings on the other hand. Ultimately, the view
of the anti-pornography feminists is really a view that is very anti-sex, as
I explain in my book. They believe that women are so inherently
demeaned by any sexual expression that the mere concept of sexuality is
antithetical to women's equality. I believe exactly the opposite. To say
that we cannot make free choices in the realm of sexual images, and
indeed in the realm of sexual activity, is to say that we, like children, are
subject to the paternalistic rule of men. I'm actually having a hard time
even explaining my opposition because, as I state why I oppose the
other view, the other view seems so completely indefensible on its own
terms. That's why, in part, I would like people to read Catharine
MacKinnon and Andrea Dworkin and see that I'm not making this up.
They actually do analogize women to children and say that even lesbian

132 Terry Collins, Censoring Pornography 'Undermines' Women's Rights, ACLU Leader
Says, STAR TRIB., Apr. 3, 2001, at 4A.
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sexual imagery is antithetical to women's equality. They espouse ideas
that I think are inherently antithetical to women's equality and women's
autonomy.
QUESTION: In the era of Britney Spears, 133 belly piercings 134 and
low-riding jeans, 135 has the Catharine MacKinnon 136 and Andrea
Dworkin'37 school of feminism been relegated to the history shelves at
university libraries?
RESPONSE: I would really think so. I did a new edition of my book
in 2000 with a new introduction that I wrote in 1999. At that point, I
thought that censorship of sexual expression was still very strong and it
is still very strong, particularly in the context of what's demonized now
as cyberporn. Yet, the feminist rationale for censorship had really
receded. I used, as an example, the prevalence of the "Vagina Mono-
logues" on college campuses all over the country, which fits into the
quintessential definition of illegal pornography in the "MacDworkin-
ite" worldview-namely reducing a woman to a sexual body part. Well,
you can't be more explicit about doing that than the "Vagina Mono-

133 Britney Spears embraces the role of teen nymphet, with a recent article in the San
Francisco Chronicle describing her as:

a whipless kitten longing to be eternal jailbait. Her lips are as pink as fresh bubblegum,
her voice as modulated as Minnie Mouse's, her sexuality still that of the calculating
nymphet. Humbert Humbert would be the first to say that, at 20, she's too old to play the
Lolita role, but Britney offers little to replace it.
Neva Chonin, The Divas: From Girls to Women, S.F. CHRON., Apr. 7, 2002, at Sunday

Datebook 60.
Spears has influenced teen fashions, producing what some have called a "Britney Effect"

that has produced "more skin on today's 14-year-old girls than the tabloids would allow in their
ads for pornographic movies a generation ago." Froma Harrop, Parents Must Counter the
'Britney Effect,' SEATTLE TIMES, Aug. 15, 2002, at B6.

134 See generally Sarah Perpich, Innies and Outies in the Limelight, WASH. POST, Aug. 20,
2001, at C08 (writing that "[m]any teenagers and preteens wear fake or clip-on belly jewelry,
awaiting the time when they can finally get pierced - often 16 with an adult's permission or 18
without").

135 See generally Laura Sessions Stepp, Nothing to Wear; From the Classroom to the Mall,
Girls' Fashions are Long on Skin, Short on Modesty, WASH. POST, June 3, 2002, at C01 (describ-
ing "the world of naked fashion for girls from high school on down - even to elementary school
- the less-is-more look flaunting breasts, bellies and bottoms"); Emily Wax, Parents Can't Bear
Girls' Skimpy Attire; Midriff-Flashing Clothes Bring Quick Veto From Schools, Too, WASH.
POST, Aug. 11, 2001, at Al (writing that "the classics of young girls' clothing are being supple-
mented - or replaced - by tighter, flashier and sexually alluring attire").

136 See generally CATHARINE A. MAcKINNON, ONLY WORDS (1993) (providing MacKin-
non's views on pornography).

137 See generally Andrea Dworkin, Against the Male Flood: Censorship, Pornography and
Equality, in PORNOGRAPHY: WOMEN, VIOLENCE AND CIVIL LIBERTIES 515 (Catherine Itzin ed.,
1992) (providing Dworkin's views on pornography).
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logues." Nevertheless, all over the country, when it was performed on
college campuses to standing-room-only crowds, female faculty mem-
bers and students, including in women's studies departments, were
vying to try out for it and were attending the performances. There was
not a single demonstration against it. I couldn't find a single account of
a single picket demonstrating against it. That would have been unheard
of just a few years earlier at the height of "MacDworkinsim. " And I
have not heard a peep.
QUESTION: Did you come up with the term, "MacDworkinism?"
RESPONSE: In my book, I give credit to my friend Marcia Pally. To
my knowledge, she is the first one who came up with it.

I think that part of the dying down of the anti-pornography, pro-
censorship feminist movement on college campuses may not be so
much that a younger generation of women is pro-free speech. It may be
that they are less pro-women's rights. I hate to generalize, but for many
of the young women who want to imitate Britney Spears, I doubt
they're thinking about the First Amendment. I doubt they're thinking
about the Fourteenth Amendment either. So along with Catharine
MacKinnon, perhaps, I'm also wringing my hands a little bit.
QUESTION: Publisher Larry Flynt may have a big mouth, but when
it comes to defending free speech and a free press, he seems to put his
money where his mouth is. 38 How important, in your mind, was the
United States Supreme Court's opinion in Hustler Magazine v.
Falwell?139

RESPONSE: Incredibly important. I have to say I have a very good,
collegial relationship with Larry Flynt, who many people do not know
has been very supportive of a whole range of civil liberties with his
money, as well as with his mouth, in other ways throughout his life and

138 For instance, Flynt recently filed a lawsuit that argued for a "First Amendment right to
have Hustler Magazine correspondents accompany American troops on the ground in Afghani-
stan." Flynt v. Rumsfeld, 180 F. Supp. 2d 174, 175 (D. D.C. 2002). Nearly two decades before,
after the United States invaded the tiny island nation of Grenada in October 1983 and imposed a
virtual blackout on the press there, Larry Flynt stepped up and filed a federal lawsuit - Flynt v.
Weinberger - against Defense Secretary Caspar Weinberger, Secretary of State George Shultz
and other members of the Reagan Administration based on the First Amendment rights of the
news media and the public's right to know. Flynt v. Weinberger, 588 F. Supp. 57 (D.D.C. 1984).
The lawsuit ultimately was dismissed on grounds of mootness. Id. at 58. See Paul G. Cassell,
Restrictions on Press Coverage of Military Operations: The Right of Access, Grenada, and "Off
the Record Wars," 73 GEO. L.J. 931 (1985) (providing background on Flynt's legal battle to gain
press access in Grenada).

139 485 U.S. 46 (1988).
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career. It's not only that he is defending the right to engage in the kind
of expression that he engages in-that is, sexually explicit expression.
It's not only that he defends other free speech causes. He has been an
outstanding champion of racial equality. In fact, I think that's the main
reason why he was shot. He's been an outstanding proponent of separa-
tion of church and state and other civil liberties causes. I do want to say
that I know him and I would consider him somewhat of a personal
friend. He was actually good enough to come to my law school to
address a student-wide assembly as the movie The People vs. Larry
Flynt was coming out. 14 0 It was a great event. Also speaking at it was
Burt Neuborne, who had been former Legal Director of the ACLU and
is a professor at New York University Law School, and who was in the
movie playing Falwell's lawyer. So, in addition to Larry Flynt himself,
Burt and Alan Isaacman,14' Larry Flynt's attorney, came and we had a
forum. Somebody asked Larry whether he would be willing to sign his
autobiography, An Unseemly Man,142 which had just come out. He
said he would sign anything and then I had these young women law
students coming up for him to sign their midriffs.

The Falwell case is one that has significance in so many contexts.
One way that my friend Floyd Abrams summarized it for me so help-
fully years ago was that it is a way of preventing the use of other torts or
other legal theories to do an end-run around New York Times Co. v.
Sullivan.143 A few years ago, I was doing a TV debate about the Food
Lion case,144 where a TV network was facing legal liability because
some of its undercover journalists had done an expose on the store's
food-handling practices. I was having a little bit of trouble wrapping
my mind around that situation because I'm not a full-time media law-
yer, so I called Floyd Abrams. And he immediately cited Hustler v.
Falwell.

140 THE PEOPLE VS. LARRY FLYNT (Columbia Pictures 1996). The film, while critically
acclaimed, drew the wrath of many feminists. See, e.g., Suzanne Espinosa Solis, Feminists Protest
Film's Portrayal of Flynt, S.F. CHRON., Dec. 28, 1996, at A21 (describing a protest in San Fran-
cisco outside of the Kabuki Theater where the movie was being shown).

141 See generally Clay Calvert & Robert D. Richards, Alan Isaacman and the First Amend-
ment: A Candid Interview with Larry Flynt's Attorney, 19 CARDOZO ARTS & ENT. L.J. 313
(2001) (providing an interview with Isaacman about the First Amendment).

142 LARRY FLYNT, AN UNSEEMLY MAN: MY LIFE As PORNOGRAPHER, PUNDIT AND

SOCIAL OUTCAST (1997).
143 376 U.S. 254 (1964).
144 Food Lion, Inc. v. Capital Cities/ABC, Inc., 194 F.3d 505 (4th Cir. 1999).
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D. Freedom of Speech and Expressions of Hate

Expressions of hate and intolerance never seem go away.1 45 And
their constitutional validity, as evidenced by the United States
Supreme Court's decision to hear a cross burning case in 2002, also
never seems to vanish from the legal radar screen.146 Critical race the-
orists contend that such expressions should not be protected because,
as the title of seminal book in this field suggests, words of hate
wound.'4 7 In this section, Strossen talks about hate speech, including
its presence on college campuses and how she might address the prob-
lem if she were a university president.

Of particular interest here, however, is Strossen's "quite confi-
dent" prognostication, shortly before the Supreme Court heard oral
argument, that the Court would hold a Virginia cross-burning statute
unconstitutional. As she states in this section, "I would be quite sur-
prised if anybody dissented from that opinion." During oral argu-
ment, however, the comments of the usually silent Justice Clarence
Thomas suggested otherwise.t48
QUESTION: In 2002, a sharply divided Ninth Circuit Court of
Appeals concluded that the anti-abortion Nuremberg Files Web site
constituted a true threat of violence outside the scope of First Amend-
ment protection.149 Judge Alex Kozinski issued a vehement dissent,
contending the site constituted public expression on a political topic
and that the majority's opinion would "haunt dissidents of all political
stripes for many years to come.' ' 150 What is your opinion about this
site in terms of whether its content does or does not deserve First
Amendment protection?
RESPONSE: I really don't know all the facts, but I do know the legal
arguments involved. Essentially, it boiled down to determining the legal
standard that should be used and then it's up to the judge or the jury, as

145 See generally Clay Calvert & Robert D. Richards, Free Speech and the Right to Offend:
Old Wars, New Battles, Different Media, 18 GA. ST. U. L. REV. 671 (2002) (surveying a number
of recent cases and controversies involving offensive and hateful speech).

146 See supra note 13 and accompanying text.
147 MARI J. MATSUDA ET AL., WORDS THAT WOUND (1993).
148 See Shannon McCaffrey, Burning Crosses Symbolize Terror, Thomas Says, ST. Louis

POST-DISPATCH, Dec. 12, 2002, at A2 (setting forth some of Thomas's remarks and writing that
the questions of the justices "implied that cross burning may fall outside free-speech protections
because of its long association with racial violence").

149 Planned Parenthood of Columbia/Willamette, Inc. v. Am. Coaliton of Life Activists,
290 F.3d 1058 (9th Cir. 2002).

150 Id. at 1101 (Kozinski, J., dissenting).
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the case might be, to say whether the evidence satisfies that standard.
The ACL U was essentially somewhere in the middle between the posi-
tion advanced by the two parties, Planned Parenthood and the Ameri-
can Coalition of Life Activists. In fact, I was very proud of the fact that
both groups asked the ACLU to represent them directly-that was a
great tribute to our fairness and neutrality in defending constitutional
freedoms. We've been at the forefront of the reproductive freedom
movement and frequently represented Planned Parenthood. But it's
also very well known that we've always been at the forefront of defend-
ing free speech rights for anti-abortion, pro-life demonstrators and on
these issues, we have been on the other side from Planned Parenthood.

In the Nuremberg Files case, the question was: How do you consti-
tutionally define a threat in a way that will protect those who have the
right of access but does not chill robust free speech? We advocated a
concept of threat that apparently was considered too First Amendment
protective by the lower courts, but I think our position did not go as far
as Alex Kozinski's, although it's been a while since I read his opinion.
Basically, our standard drew upon lower court decisions because the
Supreme Court really hasn't fully flushed this out. The expression had
to be intended by the speaker as well as perceived by a reasonable
observer as bringing about a bodily harm. What the lower court
charged was only the effect prong. It took away the requirement of
subjective intent on the part of the speaker. Our view was that standard
was not sufficiently protective of First Amendment rights.

There was some dispute among those who watched the trial as to
whether the evidence might have been enough to justify the conclusion
that the speaker did, in fact, have the subjective intent. Thus, I'm really
not qualified to talk about what was or was not in the mind of the per-
son who put up the Nuremberg Files Web site, but I do feel comfortable
with that legal standard that we advocated as being very speech-protec-
tive. In fact, our friends at Planned Parenthood were quite angry that
we advocated such a speech-protective standard.
QUESTION: In a 1996 law journal article regarding hate speech, you
identified nine specific reasons why censoring hate speech "may well
undermine racial and other forms of equality." '151 When it comes to
hate speech, is it sometimes a difficult sell, as it were, to convince fel-

151 Nadine Strossen, Hate Speech and Pornography: Do We Have to Choose Between Free-
dom of Speech and Equality?, 46 CASE W. RES. L. REv. 449, 459 (1996).
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low members of the ACLU to understand and to subscribe to your
view?
RESPONSE: Not really. The ACLU's National Board of Directors
reconsidered our policy on hate speech-we reconsider many of our
policies periodically-in the late 1980s, at a time when the movement
started to impose hate speech codes on college campuses. Many people
on the National Board were initially sympathetic to the arguments that
had been advanced by Richard Delgado, Charles Lawrence and Mari
Matsuda, the second two of whom had been involved with the ACL U.
Along with other civil liberties and civil rights activists, they were saying
hate speech undermines the goals of racial equality that the ACLU had
long advocated. I thought it was legitimate that we would re-examine
our position in light of these new arguments.

Then there was a lot of ferment throughout the organization in
terms of debate-some of it stirred up by somewhat over-inflated col-
umns emphasizing the reconsideration and debate by my friend, Nat
Hentoff. When push came to shove, though, the new policy was a com-
plete reaffirmation of the traditional position we long had taken, includ-
ing in the Skokie case and in many others.

I know that Mari Matsuda still disagrees with the ACL U position
because, to my surprise, I've been asked to debate her soon. I say I'm
surprised because this was an issue I thought had receded since the
early '90s, but on the very same day I got that invitation, I was also
invited to speak at a conference that the Harvard Journal on Legisla-
tion is having on hate speech codes. I think Mari is going to be at that
conference as well. I suppose the reason that a Harvard Law School
journal is doing this is that the Harvard Law School is now considering
a hate speech code.

I have realized, as I've traveled around the country speaking on
campuses, that many of them have hate speech codes even though
they're unconstitutional. I don't know whether they're actually
enforced, but the message about their unconstitutionality apparently
hasn't actually percolated through to campus officials.
QUESTION: How would you, if you were a university president,
attempt to resolve problems of racist, sexist or homophobic speech on
your campus?
RESPONSE: I think there are very good examples out there. Ironi-
cally, some come from Harvard University. I have written articles in
which I quoted excellent letters that were sent to the Harvard commu-
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nity by Derek Bok when he was president there. One letter dealt with
hate speech. In another, the issue was sexist expression. In another
instance, it was about the displaying of the Confederate flag. He so
powerfully explained why, on a university campus, abhorrent ideas
must be allowed to be expressed and engaged through counterspeech
rather than through censorship. I thought that kind of leadership was
outstanding, making it very clear that the university administration itself
was simultaneously condemning the ideas, committed to equality, and
opposed to the biased and discriminatory ideas that were expressed, and
that the university would resist and punish any actual discrimination.
By noting that free speech was different and shouldn't be suppressed on
campus, Bok's letters seemed to have been effective in quelling any
notion that the university should do more than the kind of response
conveyed in his letters.

I remember when some Harvard students were displaying the Con-
federate flag from their dorm rooms, where they could be seen by many
passers-by. I heard that the ACLU student chapter at Harvard had
demonstrations outside those dorm rooms in which they burned the
Confederate flag.
QUESTION: The United States Supreme Court once again is looking
at the cross-burning issue this term, 52 apparently to clarify any confu-
sion left by the R.A.V. v. City of St. Paul153 decision a decade ago.
While the Virginia Supreme Court found that state's law "analytically
indistinguishable" from the ordinance in R.A.V., the justices seem-
ingly were swayed by the state's argument that the question of how
states may ban cross-burning when intimidation is the intent needs to
be resolved. Do you think the Court's grant of certiorari should be
cause for alarm in terms of the First Amendment protection afforded
to offensive speech?
RESPONSE: Oh, I don't think so. I'm quite confident that the
Supreme Court is going to hold that particular statute unconstitutional.
In fact, I would be surprised if anybody dissented from that holding. I
think the split will be, as it was in R.A.V. itself, over how broad or how
narrow the rationale is for striking down the statute. The statute is so
problematical because it says that any burning of a cross is presumed to
be with the intent of intimidation. Even the most ardent defender of
free speech, myself included, would not say that intimidation is pro-

152 See supra note 13 and accompanying text.
153 505 U.S. 377 (1992).
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tected. That goes back to one of those limits on the scope of the First
Amendment that we referred to earlier. If expression is made with the
intent of intimidating or threatening-to use the Nuremberg Files case
as an example, then I think it's not only appropriate but required for the
government to suppress it because it then chills somebody else's free-
dom of speech and movement. If there were an across-the-board stat-
ute, as I assume there is, or at least across-the-board common law
prohibition on any intimidating expression, that would not pose any
First Amendment problems.

The First Amendment problem that would be posed in light of the
R.A.V. opinion is if there is a statute that singles out only intimidation
through certain kinds of expression, including certain symbols, namely
burning the cross. Arguably, Scalia's opinion in R.A.V. would say that
is impermissible, content-based discrimination. And I don't think the
ACL U would necessarily say that.

There is a demonstrated history, particularly in Virginia, of using
cross-burning as a form of expression that had both the intent and effect
of intimidating African Americans from exercising their full civil rights.
I don't think it is beyond the state power to take special efforts to pro-
hibit that particular kind of intimidation.
QUESTION: One more question in this area, because we've talked
about campus issues. What is the biggest or most dangerous threat
today to free speech on college campuses?
RESPONSE: Again, it's going to be a subset of the answer I gave pre-
viously as to what is the biggest danger to free speech in general, and
that is lack of awareness and lack of interest. In other words, it's
apathy.

E. Political Speech and Campaign Finance Reform

It is not surprising that the public has difficulty associating the
First Amendment's guarantee of free speech with efforts to curtail the
out-of-control spending that has been the hallmark of political cam-
paigns in this country.'54 At first blush, the two things appear widely
divergent, but in 1976, the United States Supreme Court linked the
duo in a bond that has proved to be a formidable obstacle to any
meaningful campaign finance reform measure for more than a quarter

154 See RICHARDS, supra note 17, at 129 (suggesting that Americans have trouble "grasping
how the First Amendment figures into the mix of campaign financing").
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century.155  Essentially, the Court found that the expenditure of
money in political races is tantamount to speech.1 56 Consequently,
any legislative efforts to tighten the controls on campaign spending,
just as attempts to restrict speech, are subject to constitutional-and
typically insurmountable-challenges.

The ACLU has been in the vortex of this debate, not only carry-
ing forward the Supreme Court's reasoning, but also backing some
reform of its own by championing the public financing of political
campaigns. 157 For Nadine Strossen and the ACLU, two goals are cen-
tral to any efforts to reform how campaigns are conducted: "protect-
ing freedom of political speech and association and expanding
political opportunity and participation. '1 58 She has made these points
clear to Congress, and by doing so, has found herself in the unlikely
company of some right-wing lawmakers, like Kentucky Senator Mitch
McConnell, and conservative organizations, like the National Rifle
Association.15 9

In fact, the ACLU shared a docket with McConnell and the
N.R.A. as co-plaintiff in one of the first lawsuits that seeks to strike
down the recently enacted Bipartisan Campaign Reform Act, 160 other-
wise known as the McCain-Feingold law-named for its two chief
Senate architects.16' In this section, Strossen discusses the lawsuit and
the ACLU's purpose in getting involved as a party. She criticizes
restrictions on issue advocacy and provides some examples of how the
ACLU, a decidedly non-partisan organization, will be harmed by the
law.

She also makes the case for public financing of political cam-
paigns, suggesting that more qualified and quality individuals would
be involved if the constant pressure to raise money were relieved. She

155 Buckley v. Valeo, 424 U.S. 1 (1976).
156 Id. at 19 (observing that "virtually every means of communicating ideas in today's mass

society requires the expenditure of money").
157 Constitutional Issues Raised by Recent Campaign Finance Legislation Restricting Free-

dom of Speech: Hearing Before the Subcomm. on the Constitution of the House Comm. on the
Judiciary, 107th Cong. 1 (June 12, 2001) (statement of Nadine Strossen, President, American
Civil Liberties Union), at http://www.house.gov/judiciary/strossen_061201.htm (last visited Apr.
24, 2003).

158 Id.
159 Neely Tucker, States Back Campaign Finance Law, WASH. POST, Nov. 7, 2002, at A23.
160 Pub. L. No. 107-155, 116 Stat. 81 (2002).
161 See Tucker, supra note 159 (describing how the ACLU is one of "dozens of groups

along the political spectrum" to sign on as plaintiffs in this lawsuit).
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argues that public financing would be consistent with the principles of
free speech because individuals would have equal opportunities to get
their messages disseminated.
QUESTION: You testified in June 2001 before the House Committee
on the Judiciary, Subcommittee on the Constitution, about campaign
finance reform legislation. 16 2 You called the legislation then pending
"a recipe for political repression."' 63 What are the ACLU's primary
concerns with the Bipartisan Campaign Reform Act, which went into
effect in November 2002?
RESPONSE: Our primary concerns are with the restrictions on so-
called "issue advocacy" that make it a crime for completely nonpartisan
organizations, such as the ACLU, to take out ads that relate to core
issues of concern to those organizations. In our case, that includes core
free speech issues. If we take out an ad on a broadcast or cable
medium, within 60 days of an election-which is the logical time to take
out such an ad because that is when people tend to be most focused on
these issues-and if the ad mentions the name of somebody who is run-
ning for office in that area, even with no intent on our part to advocate
for or against that person's election, and even if the public does not
perceive the ad as conveying that message, then we are committing a
crime. In other words, the definition of advocacy for a candidate is so
overly broad that it encompasses good-faith issue advocacy, which is
absolutely essential in a democracy.

For example, if the candidate is running for president, then there's
a nationwide ban on any campaign ad, so that is the reason that the
ACLU has always opposed, on free speech grounds, these kind of
restrictions on expression in the context of campaigns.

The most recent law that imposed such a restriction was generally
known as "the McCain-Feingold Law." Most people wouldn't recog-
nize its official name, which you cited-the Bipartisan Campaign
Finance Reform Act. If we were effectively to raise an argument against
it, that we wanted people to lobby all of their representatives in both
houses of the Congress to vote against it, we would have taken out ads
that asked people to oppose the McCain-Feingold Law. We're just
opposing the law named after two Senators, not opposing either
McCain or Feingold as candidates. Indeed, overall, Feingold has one of
the best civil liberties records in Congress. And in any event, the ACLU

162 See id.
163 Id.
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always has been staunchly non-partisan, never supporting or opposing
any candidate. Instead, we take positions on an issue-by-issue basis,
criticizing or praising the candidate's position on a particular issue. But
at a time when John McCain was running for president, it would have
been a crime for us to take out that ad.

The ACLU is not only acting as a lawyer but we are also a plaintiff
in the constitutional challenge to this law that is being argued today.
What gave us standing is that we took out an ad in October in Denny
Hastert's district to call on him to bring to a vote the Employment Non-
discrimination Act, or "ENDA, " which would make it a civil rights vio-
lation to discriminate in employment on the basis of sexual orientation.
The last time that legislation came up for a vote, it came surprisingly
close to being passed, and it hasn't been brought to a vote again. That
is something that is apparently within the control of Dennis Hastert in
his capacity as Speaker of the House.

At a time when people were focusing on him, because he was run-
ning for re-election, we would have violated one of those time-period
limitations imposed by the McCain-Feingold law by taking out an ad
solely focusing on the ENDA issue- using his name necessarily
because he was the person that we were calling upon to do what only he
could do. Yet, it had nothing to do with advocating for or against his
election. By definition we couldn't have affected it if we had wanted to
because there wasn't an opposing candidate. He was running unop-
posed in a primary. Nonetheless, we would now be criminals for hav-
ing done that.
QUESTION: During your House testimony, you stated that "public
financing for all qualified candidates is an option that provides the
necessary support for candidates without the imposition of burden-
some and unconstitutional limits and restraints. ' ' "M Can you elabo-
rate, please, on how the system that you envision would serve what
you described during that testimony as "two vital goals: protecting
freedom of political speech and association and expanding political
opportunity and participation"?165
RESPONSE: Absolutely. Public financing would work as long as the
funding levels were set sufficiently high to allow all qualified candidates
to get their messages out to their constituents. By definition, this would
be promoting freedom of speech because it would allow anybody who

164 Id.
165 Id.
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has a message and enough support to justify getting onto a ballot to
convey that message to everybody throughout the electorate and, con-
versely, for people in the electorate to hear those messages. It would
presumably open up the number of candidacies that we have and there-
fore stimulate debate on candidacies and on the issues related to
candidacies.

If people didn't have to spend so much time raising money in small
increments as they do now and spend most of their time, even after
they're elected, continuing to raise money, more people would get
involved. It's a dreadful way to spend your life, especially if you go into
politics because you're interested in the issues. Many respected mem-
bers of Congress have resigned, explaining they don't want to spend
their time doing eternal fund-raising. Thus, if we eliminate that aspect
of the process so candidates don't have to worry about having the basic
financing available to deliver substantive messages - certainly not elimi-
nating the responsibility to persuade people about ideas, about integrity,
about other reasons why they should vote for a candidate - it's quite
obvious that we would attract more qualified people to political office.
That increases not only their opportunities but the opportunities of the
voters to have a more wide ranging choice.
QUESTION: Is this a question of access? Is access part of that equa-
tion and they provide the funding and you provide the access?
RESPONSE: That's a good point, too. If you're talking about access
of the individuals to be eligible to run for office, that's one aspect. But
then there's the other aspect, which is access of individual members of
the constituency to their elected official. I really have not seen any per-
suasive evidence that shows any kind of quid pro quo corruption in
terms of those who give more money get more access in terms of per-
suasion. I have to say in my extensive experience with the ACL U, I see
no evidence at all. The ACL U is a non-partisan organization. We do
not give political contributions to any candidates, yet we constantly
have access. It's only through the force of our ideas and because, in
some cases, our members who meet or speak with an elected official are
that official's constituents. So that notion about campaign contribu-
tions buying access may be overblown. I know there's a reality associ-
ated with the perception. People may be deterred from trying to
approach their elected officials because they believe that since they have
not given a lot of money, therefore they won't have access, so I think
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that is a legitimate concern. It should be dispelled through the public
financing approach.
QUESTION: Are there any other actions planned by the ACLU in
light of the Bipartisan Campaign Reform Act?
RESPONSE: We have been fighting similar acts that have been passed
by states around the country. I think the one that was decided most
recently was the Second Circuit decision in the Vermont case, and that
might ultimately go to the Supreme Court. We are in the process of
working with allies inside and outside Congress to put forward a spe-
cific legislative proposal on public financing that we want to bring to
the floor immediately after the three-judge court in Washington strikes
down at least key parts of the federal law, which we're quite confident
that it will do. We think there's been too much emphasis on what won't
work and what will be unconstitutional and not enough of an affirma-
tive effort to advance a meaningful, constructive reform approach that
we believe is more effective in terms of the legitimate concerns of the
reformists, namely openness and equality of access. We believe that the
public financing approach will be more effective in advancing those
goals as well as respectful of First Amendment freedoms.

F. Life as Activist and President of the ACLU

In this final brief section, Nadine Strossen discusses the highlights
and lowlights of her unpaid volunteer position as ACLU president.
QUESTION: What is the best part of your job as ACLU president
and, conversely, what, if anything, is the worst part of your job?
RESPONSE: I already touched on the best part and it's relatively
unglamorous. It's true I get to hang out with members of the Congress,
Supreme Court justices, movie stars and journalism professors and
other interesting people. But my very favorite part is the grassroots
part, traveling around the country and meeting with volunteer ACLU
activists in people's living rooms-everywhere from Peoria to Pasadena
to Alabama to Wyoming and, of course, meeting heroic clients.

It's one thing for lawyers to go to court and take a relatively
unpopular, controversial, or difficult case. That's part of being a lawyer
and our professional responsibility. But when I see non-lawyers-
sometimes people who are not particularly educated who just know that
something is unjust, unfair or wrong-who dared to stick their necks
out knowing they're going to face ostracism in their communities, I am
deeply moved. I get to meet those people all over the country, and
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many of them are very young-high school or junior high school stu-
dents, or even younger. It is the most amazing, moving, and inspiring
experience. It's why I continue to be a real optimist.

This is probably why I see it as the biggest challenge, to go back to
earlier questions, to replicate those people and their civil libertarian
instincts or perhaps give more backbone to other people who might
have the same instincts but don't want to step forward. Often when I
speak to local groups, they will thank me for bringing inspiration to
them, and I always have to say, "No, it's the other way around. " What I
do is so easy. I get so many accolades, and it's relatively easy to be in
Washington or New York advocating for these issues. But to be in a
small town in western Iowa, to think of one recent case, where you are
considered to be the anti-Christ for opposing organized prayer in the
public schools, that's a wholly different matter. This was a case where
we are representing 14-year-old kids who had the courage to do that.
To meet them and to hear them talk about why they had no choice but
to do it is so inspiring. And they convey their convictions not in sancti-
monious terms, not in legalistic terms, but just ordinary speech, it is
absolutely thrilling. And that's the part I wouldn't trade for anything.
And that's why I fly 300,000 miles a year.
QUESTION: How many trips do you make like that in a year, do you
estimate?
RESPONSE: I speak about 200 times a year. My staff has estimated
that number over the past 12 years and, again it's an estimate, but I fly
about 300,000 miles a year. So constantly.
QUESTION: Now the flip side. Are there any negative aspects to the
job? We know, for instance, from going through the research you had
a death threat made against you in Salt Lake City.166

RESPONSE: I'm surprised that there's been relatively little of that and
relatively little hate speech. I have a publicly listed phone number for
both of my homes and my office is easily accessible. My e-mail
addresses are easily accessible. What's interesting is, of the people who
take the time to communicate personally, the positive messages so far
outnumber the negative. It's really quite surprising.

Actually, the part of my responsibilities that I find the least pleas-
ant are the bureaucratic aspects of helping to run a very complex organ-
ization that contains semi-autonomous affiliates in every state, each
with its own board of directors. All the individuals in leadership in this

166 See Winegar, supra note 41.
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organization are very strong minded and we regularly have disagree-
ments with each other on some issues of management and policy. I
think that's completely appropriate.

I relish vigorous debate and discussion by the national board of
directors on substantive policy issues. For example, how do we strike
an appropriate balance between equality values and free speech values
when we're trying to protect against sexual harassment in the workplace
without unduly suppressing expression in the workplace? But when
the debates are about managerial issues, which are incredibly impor-
tant, I just find them less interesting and less suited to my own tempera-
ment. I'm happy, therefore, that we have a national executive director
who is not only brilliant and eloquent on substantive policy issues but
he, for some mysterious unfathomable reason, is actually interested in
managerial issues as well. I welcome his continued leadership on that
aspect of running this organization. It's a mystery to me. Why do these
brilliant people want to devote their talents to organizational issues?
But thank goodness they do!

III. ANALYSIS & CONCLUSION

Before analyzing the substance of Strossen's remarks, it is per-
haps worth commenting on her speaking style. The authors expected
Strossen-a woman so accustomed to speaking with the television
media as the ACLU President 167 -to speak in the kind of snappy
soundbites that make for good quotes on the news programs on which
she often appears. And while she was clearly relaxed and comfortable
in front of the authors' microphones, it was the law professor and legal
scholar - not the media commentator-that emerged during the inter-
view. Strossen's answers were thoughtful, thorough, nuanced and elo-
quent. What made this all the more impressive was that she is
extremely busy in her role as ACLU President. Strossen, in fact,
received several business-related telephone calls during the course of
the interview-and easily could have rushed her answers to end it
early. Not once, however, did it seem to the authors that this was
case. Indeed, as Part II illustrates, Strossen took the time to elaborate
on her answers in informative and diligent detail.

Turning to the substance of the interview, one of the most impor-
tant distinctions drawn by Strossen during her dialogue with the

167 See supra notes 36-39 and accompanying text (providing examples of Strossen's many
media appearances).
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authors is the difference between protecting an organization and pro-
tecting the civil liberties of an organization. It is the latter of the two
which is the central business of the ACLU. She made this point clear
in response to a question in which one of the authors said that the
ACLU "defends unpopular groups, like the Ku Klux Klan. ' 168 Stros-
sen quickly corrected the author by stating that "We don't defend the
Klan. We defend the Klan's right to engage in peaceful protests or to
express its own views. 169

This distinction directly ties in with another important comment
made by Strossen - that the concept of viewpoint neutrality is central
to the meaning of the First Amendment. Yet, as she pointed out, "it is
the one concept that... people just don't grasp."170 But it is this doc-
trine that allows the ACLU to represent the civil liberties of an organ-
ization like the Klan or a conservative like Jerry Falwell in his dispute
with Virginia over property ownership.171 As Strossen succinctly put it
during the interview, "[y]ou cannot have freedom of speech only for
ideas that you like and people that you like.' 72

Another important point made by Strossen regarding the mean-
ing of the First Amendment is her view that it embodies not only a
right to speak but also a right to receive speech. 73 This latter, more
controversial right is unenumerated, but is recognized by the United
States Supreme Court. For instance, in Griswold v. Connecticut,7 4 the
Court wrote that "[tihe right of freedom of speech and press includes
not only the right to utter or to print, but the right to distribute, the
right to receive."' 75 Later, in a 1972 opinion, the Court observed that
"[i]n a variety of contexts this Court has referred to a First Amend-
ment right to 'receive information and ideas."" 76 And in 1980, in the
context of open access to criminal trials, the Court wrote that "[f]ree
speech carries with it some freedom to listen. 177

The implied right to listen and to receive speech, of course, is
jeopardized by many of the government's actions subsequent to the

168 See supra Part II.A.
169 See supra Part II.A.
170 See supra Part II.A.
171 See supra notes 53-55, 81 and accompanying text.
172 See supra Part II.A.
173 See supra Part II.A.
174 381 U.S. 479 (1965).
175 Id. at 482 (emphasis added).
176 Kleindienst v. Mandel, 408 U.S. 753, 762 (1972).
177 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 576 (1980).
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September 11, 2001 attacks on the United States. As Strossen
remarked when discussing the closure of certain deportation hearings:

The rights of every single person in this country are also violated
under the First Amendment because we have a fundamental right to
know what actions our government is taking in our name. How can
we possibly effectively exercise those powers to set government policy
if we don't have information about what the government is doing? 17 8

Strossen also criticizes the haste with which Congress has dealt with
anti-terrorism measures-particularly the USA Patriot Act 1 79 -since
September 11, sidestepping the usual hearing and debate schedules in
deference to the perceived exigency of the moment. She fears that
some of what is now being touted as tools in the fight against terror-
ism really amounts to a breakdown of civil liberties in the ordinary
course of criminal law enforcement or-as she put it-measures "sim-
ply to amplify and augment the government's general law enforce-
ment powers."'' 8  She suggests that further monitoring of the
government's use of these powers is essential to prevent future ero-
sion of individual rights.

While the USA Patriot Act continues to occupy the ACLU's
attention, another legislative agenda item-campaign finance
reform-provides additional challenges with serious constitutional
consequences. The ACLU's main concern with the recent changes to
campaign finance law18' is the restriction on issue advocacy that now
results in a violation simply by mentioning a candidate's name during
the prescribed election season. Strossen views this prohibition as an
unconstitutional restriction on speech, especially because it sweeps up
expression having nothing to do with an individual's candidacy, and it
is an effective way to keep organizations from promoting messages
about their core values to the American public. Moreover, it is incon-
sistent with the Supreme Court's reasoning in Buckley v. Valeo 82 that
permits such expression because "[c]andidates, especially incumbents,
are intimately tied to public issues involving legislative proposals and

178 See supra Part II.B.
179 See supra note 94.
180 See supra Part lI.B.
181 See supra notes 162-165 and accompanying text.
182 424 U.S. 1 (1976).
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governmental actions."' 83 The ACLU plans continued vigilance
through litigation and hopes to overturn the restriction.

But for Strossen perhaps the greatest danger to the First Amend-
ment's freedoms of speech and press is not the government but public
apathy. As she stated during the interview, "I think people aren't sup-
portive enough of the right to express ideas that differ from their
own."1 4 The most important First Amendment issue for Strossen is
"public awareness and public concern" '185 and the "biggest danger to
free speech. . .is lack of awareness and lack of interest. In other
words, it's apathy." '186

183 Id. at 42.
184 See supra Part II.B.
185 See supra Part II.A.
186 See supra Part llD.
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