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INTRODUCTION

In Board of Trustees of the University of Alabama v. Garrett,1 the
United States Supreme Court has refined and reshaped federal
employment discrimination law in a direction not anticipated by the
circuit courts. In the Garrett decision, the Supreme Court addressed
the issue of whether Congress validly abrogated state sovereign immu-
nity in enacting the Americans with Disabilities Act.2 However, the
Supreme Court has yet to address whether Congress has validly abro-
gated state sovereign immunity through its passage of the Rehabilita-
tion Act, the twin statutory scheme to the Americans with Disabilities
Act. This article discusses whether Congress validly abrogated state
sovereign immunity under the Rehabilitation Act and whether Con-
gress can exact a waiver from states of their sovereign immunity from
Rehabilitation Act violations through the Spending Clause3 by condi-
tioning federal funding on such a waiver.

Part I of this article discusses Congress' authority to abrogate
Eleventh Amendment immunity when enacting the Rehabilitation
Act given that the Supreme Court concluded in Garrett that Congress
did not validly abrogate a state's sovereign immunity under the Amer-
icans with Disabilities Act, the twin statute to the earlier enacted
Rehabilitation Act.4 Part II of this article discusses whether Congress
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1 53"1 U.S 356 (2001).
2 Id. at 362-63.
3 U.S. CoNsT. art. I, § 8, cl. 1 ("The Congress shall have Power To lay and collect Taxes,

Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general
Welfare of the United States. .

4 Garrett, 531 U.S at 374.
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has the ability to indirectly abrogate a states' sovereign immunity by
conditioning federal funding on a state's waiver of its Eleventh
Amendment immunity. The article answers this question by asserting
that such a waiver is an "unconstitutional condition" that impairs the
unique balance of the dual sovereignty system inherent in American
federalism.

Ultimately, this article concludes that, in order to avoid any dis-
parity between the twin federal employment schemes, the Supreme
Court should apply the Garrett analysis and similarly conclude that
Congress exceeded its authority in abrogating the states' Eleventh
Amendment immunity in enacting the Rehabilitation Act and that the
acceptance of federal funds does not constitute a waiver of Eleventh
Amendment immunity.

I. ABROGATION OF ELEVENTH AMENDMENT IMMUNITY FOR
CLAIMS BROUGHT UNDER THE AMERICANS WITH

DISABILITIES ACT AND REHABILITATION ACT

The landscape of Eleventh Amendment immunity in the employ-
ment arena has been changing in recent years.5 An example of this
changing landscape is reflected in the United States Supreme Court's
recent Garrett decision.6 In Garrett the Court held that Congress had
exceeded its Constitutional authority to abrogate state sovereign
immunity when it enacted the Americans with Disabilities Act.7 As
discussed further in this article, this holding is also applicable to the
Rehabilitation Act.

A. Constitutional Authority

The governmental structure of the United States is founded upon
the concept of dual sovereignty.' Dual sovereignty allows states to

5 This change began with the United States Supreme Court's decision in Seminole Tribe of
Florida v. Florida, 517 U.S. 44 (1996) (concluding that Congress lacked the authority to abrogate
the state's Eleventh Amendment immunity, notwithstanding Congress' clear intent to do so
within the statutory scheme of the Indian Gaming Regulatory Act, 25 U.S.C. § 2710(d)), and
continued with the Court's decision in Kimel v. Florida Board of Regents 528 U.S. 62 (2000)
(holding that Congress exceeded its authority in attempting to abrogate state sovereign immu-
nity when enacting the Age Discrimination in Employment Act (ADEA) of 1967, 29 U.S.C.
§ 621).

6 531 U.S. 356 (2001).
7 Americans with Disabilities Act (ADA) of 1990, 42 U.S.C. § 12101 (2000).
8 Gregory v. Ashcroft, 501 U.S. 452, 457 (1991).
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hold sovereignty9 concurrently with the federal government subject
only to those limitations imposed by the Supremacy Clause of the
United States Constitution.10 States retained their sovereign immu-
nity throughout the Constitution's ratification process."t The Elev-
enth Amendment was enacted to delineate the scope of sovereign
immunity reserved by the states.12 The Eleventh Amendment guaran-
tees that non-consenting states may not be sued by private individuals

9 For the advantages and disadvantages of the dual sovereignty system, see generally
Michael W. McConnell, Federalism: Evaluating the Founders' Design, 54 U. CHI. L. REV. 1484,
1491-1511 (1987), and Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Feder-
alism for a Third Century, 88 COLUM. L. REV. 1, 3-10 (1988).

10 Tafflin v. Levitt, 493 U.S. 455, 458 (1990). The central purpose of the sovereign immu-
nity doctrine is to accord the States the respect owed to them as "joint sovereigns." Puerto Rico
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993).

11 Cf. Alden v. Maine, 527 U.S. 706, 755 (1999) (discussing how States retained sovereign
immunity in ratifying the Constitution despite consenting "to certain suits brought by other
States or by the Federal Government").

12 Id. at 720 (referring to the history of the amendment as described in 1 C. WARREN, THE

SUPREME COURT IN UNITED STATES HISTORY 96 (rev. ed. 1926)). The full breadth of the sover-
eign immunity retained by the States was not explicitly memorialized by Congress when the
United States Constitution was ratified. In ratifying the Eleventh Amendment, Congress chose
only to address the specific historical concerns when, in 1793, the United States Supreme Court
erroneously held that Article III of the Constitution authorized citizens of one State to sue
another State in Federal Court. Id. at 723. As a result, the Court has concluded that the Elev-
enth Amendment is only one particular exemplification of the States' sovereign immunity.
Blatchford v. Native Vill. of Noatak, 501 U.S. 775, 779 (1991) ("[W]e have understood the Elev-
enth Amendment to stand not so much for what it says, but for the presupposition of our consti-
tutional structure which it confirms.").
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in federal court.13 Thus, states are immune from suits brought in fed-
eral court by their own citizens, and the citizens of other states.14

Congress' authority to abrogate Eleventh Amendment immunity
is limited. Because the "abrogation of sovereign immunity upsets 'the
fundamental constitutional balance between the federal government
and the states,"'1 5 any judicial determination of whether abrogation
has lawfully occurred are made with great care. In order to lawfully
abrogate state sovereign immunity, Congress must (1) act "pursuant
to a valid exercise of power;" and (2) "unequivocally express its intent
to abrogate the immunity."' 6  The power to abrogate Eleventh
Amendment immunity resides in Congress' enforcement powers

13 Garrett, 531 U.S. at 363. See also Alden, 527 U.S. at 706 (applying Eleventh Amendment
to lawsuits by private individuals in state courts based upon federal causes of action); Blatchford,
501 U.S. at 775 (applying Eleventh Amendment to lawsuits by Indian tribes); Principality of
Monaco v. Mississippi, 292 U.S. 313 (1934) (applying Eleventh Amendment to lawsuits by for-
eign nations); Ex Parte New York, 256 U.S. 490 (1921) (applying Eleventh Amendment to admi-
ralty proceedings); Smith v. Reeves, 178 U.S. 436 (1900) (applying Eleventh Amendment to
lawsuits by federal corporations); Hans v. Louisiana, 134 U.S. 1 (1890) (applying Eleventh
Amendment to lawsuits by citizens of the State under federal-question jurisdiction).

The Eleventh Amendment, however, does not bar a suit against a State in that State's own
court system nor does it bar a suit against a state in a different State court. Nevada v. Hall, 440
U.S. 410, 416-418 (1979). As discussed further in this Article, Congress can abrogate the state's
immunity pursuant to a valid exercise of power, hence allowing a state to be sued in federal
court. See, e.g., Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976). There are other situations where
a state can be sued in federal court. See, e.g., United States v. Mississippi, 380 U.S. 128 (1965)
(holding a state can be sued in federal court by the United States); Ex Parte Young, 209 U.S. 123
(1908) (holding a state can be sued in federal court by a plaintiff seeking injunctive relief in a suit
against a state official); South Dakota v. North Carolina, 192 U.S. 286 (1904) (holding a state can
be sued in federal court by another state).

Some commentators believe that the Eleventh Amendment is more akin to a jurisdictional
bar for lack of federal subject matter jurisdiction than to true immunity. See, e.g., JOHN E.
NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 47-49 (6th ed. 2000); Akhil Reed
Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1473-84 (1987). See also, Edelman v.
Jordan, 415 U.S. 651, 678 (1974) (noting that an "Eleventh Amendment defense sufficiently
partakes of a jurisdictional bar that it need not be raised in the trial court"); Welch v. State Dep't
of Highways & Pub. Transp., 483 U.S. 468, 476 n.6 (1987) (citing Edelman for the proposition
that "Eleventh Amendment immunity 'partakes of the nature of a jurisdictional bar"').

14 Edelman, 415 U.S. at 663. See also Board of Trustees of the Univ. of Ala. v. Garrett, 531
U.S. 356 (2001); Kimel v. Florida Bd. of Regents, 528 U.S. 62, 72-73 (2000); Hans v. Louisiana,
134 U.S. 1, 15 (1890).

15 Dillmuth v. Muth, 491 U.S. 223, 227 (1989) (quoting Atascadero State Hosp. v. Scanlon,
473 U.S. 234, 238 (1985)). See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 99
(1984) ("Our reluctance to infer that a State's immunity from suit in the courts has been negated
stems from recognition of the vital role of the doctrine of sovereign immunity in our federal
system.").

16 Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 55 (1996) (quoting Green v. Mansour, 474
U.S. 64, 68 (1985)).
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under Section 5 of the Fourteenth Amendment. 7 Congress has no
authority to nullify states' Eleventh Amendment immunity when Con-
gress is operating under its Article I powers.18 Under Section 5, Con-
gress is authorized to enact remedial legislation focused on preventing
violations of the Fourteenth Amendment. 9 A valid exercise of this
power requires Congress to "identify conduct transgressing the Four-
teenth Amendment's substantive provisions, and must tailor its legis-
lative scheme to remedying or preventing such conduct."2

Congress has no authority to enact substantive legislation that
defines the scope of the Fourteenth Amendment restrictions on the
states.21 "[I]t is the responsibility of th[e] [Supreme] Court, not Con-
gress, to define the substance of congressional guarantees. ' 22 In City
of Boerne v. Flores23 the Court formulated the "congruence and pro-
portionality" test to determine whether the exercise of Congress'
enforcement power was remedial and appropriate or definitional and
not appropriate. "There must be a congruence and proportionality
between the injury to be prevented or remedied and the means
adopted to that end."24

To prove congruence, courts must recognize or establish two facts
through reliable fact-finding. First, the court must establish if the state
or local government has done something unconstitutional or likely
unconstitutional to justify the federal intervention in the state's
affairs.2 Second, the means chosen must be "responsive to, or
designed to prevent, unconstitutional behavior.216  Generally, courts

17 Garrett, 531 U.S. at 363.
18 Id. Section 5 of the Fourteenth Amendment grants Congress the power to enforce the

substantive guarantees contained in Section 1 by enacting "appropriate legislation." Id. at 364;
City of Boerne v. Flores, 521 U.S. 507, 536 (1997). But see Seminole Tribe, 517 U.S. at 59 (hold-
ing that Congress only has two constitutional sources to abrogate a state's sovereign immunity,
Section 5 of the Fourteenth Amendment and the commerce clause). See also Nelson v. Miller,
170 F.3d 641 (6th Cir. 1999) (noting that Congress passed the ADA pursuant to its power to
enforce the 14th Amendment and its power to regulate commerce).

19 See Kimel, 528 U.S. at 75.
20 Florida Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S. 627, 639

(1999).
21 Garrett, 531 U.S. at 365; City of Boerne, 521 U.S. at 519.
22 Garrett, 531 U.S. at 365.
23 521 U.S. 507 (1997).
24 Id. at 520, 530 ("The appropriateness of remedial measures must be considered in light

of the evil presented. Strong measures appropriate to address one harm may be an unwarranted
response to another, lesser one."); Garrett, 531 U.S. at 364.

25 See City of Boerne, 521 U.S. at 532 (citing The Civil Rights Cases, 109 U.S. 3, 13 (1883)).
26 Id. at 532.
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make such determinations by examining the legislative record con-
taining the reasons for Congress' action. 7

B. Congressional Authority to Abrogate Sovereign Immunity for
Claims Brought Pursuant to the Americans With
Disabilities Act

The United States Supreme Court, applying the "congruency and
proportionality test," recently held in Board of Trustees of the Univer-
sity of Alabama v. Garrett28 that suits against States by citizens seeking
damages under the Americans with Disabilities Act of 1990
("ADA")2 9 are barred by the Eleventh Amendment. In reaching this
result, the Court found that enactment of the ADA was not a proper
exercise of Congress' authority under Section 5 of the Fourteenth
Amendment and, therefore, the ADA did not abrogate states' Elev-
enth Amendment immunity.3"

The Court in Garrett began its analysis by observing that the dis-
abled are neither a suspect nor a quasi-suspect class under the Equal
Protection Clause of the Fourteenth Amendment.3" As an unpro-
tected class, any legislation affecting the disabled would receive only
the minimum "rational basis" review applicable to general, social and
economic legislation.32 This is the least demanding scrutiny required
by the courts.33 Where a group possesses "distinguishing characteris-
tics relevant to interests the State has authority to implement," a

27 Kimel v. Florida Bd. of Regents, 528 U.S. 62, 88 (2000).
28 531 U.S. 356 (2001).
29 42 U.S.C. § 12101 (2000)
30 Garrett, 531 U.S. at 358.
31 Id. at 366. The Equal Protection Clause provides that "No State shall make or enforce

any law which shall . . . deny to any person within its jurisdiction the equal protection of the
laws." U.S. CONST. amend. XIV, § 1.

32 Garrett, 531 U.S. at 358.
33 Id. Courts apply a different level of scrutiny based upon whether the state classification

involves a fundamental right or is based upon a suspect or quasi-suspect classification. Suspect
classifications include classifications based upon race, national origin, and, for some purposes,
alienage. Courts will utilize a higher standard of review ("strict scrutiny") when the state classi-
fication is based upon a suspect classification. The state classification will only be upheld under
the strict scrutiny standard if the classification is necessary to promote a compelling governmen-
tal interest. Courts will utilize a middle level standard of review when the state classification is
based upon a quasi-suspect classification; for example, gender, mental retardation, or illegiti-
macy. The state classification will only be upheld if the means chosen by the state are substan-
tially related to an important governmental objective. The ordinary standard of review applies
when the state classification is not based upon a "suspect" or "quasi-suspect" classification and
does not impair a fundamental right. Under this ordinary standard of review, a court will uphold

[Vol. 13:2
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state's decision to act on the basis of those differences does not give
rise to a constitutional violation. 34 "[I]f there is a rational relationship
between the disparity of treatment and some legitimate governmental
purpose", then the selected classification does not run afoul of the
equal protection clause."" Under rational basis review, the burden of
proving a constitutional violation is upon the challenging party to
negate "any reasonably conceived state of facts that would provide a
rational basis for the classification. 36

Previously, in City of Cleburne v. Cleburne Living Center,37 the
Court had determined that consideration of an employee's disabilities
is constitutionally proper and that "governmental consideration of
those differences in the vast majority of situations is not only legiti-
mate but also desirable."38 The Court in Garrett found that states can
"hold to job-qualification requirements which do not make allowance
for the disabled" and that "states are not required... to make special
accommodations for the disabled, so long as their actions towards
such individuals are rational."39

The Court in Garrett examined whether the legislative record
demonstrated a history and pattern of unconstitutional employment
discrimination by the states against the disabled,4" because Section 5
authority may only be exercised in response to state transgressions.
After a closer examination, the Garrett Court concluded that the legis-
lative record supporting the enactment of the ADA simply failed to
establish that Congress did in fact identify a pattern of irrational state
discrimination and employment practices targeted against the dis-
abled.42 Instead, Congress made a "general finding" that "historically,
society has tended to isolate and segregate individuals with disabili-
ties, and, despite some improvements, such forms of discrimination

the classification if it bears a rational relationship to a legitimate governmental objective.
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 440-42 (1985).

34 Garrett, 531 U.S. at 366-67.
35 Id. at 367.
36 Id.
37 473 U.S. 432 (1985).
38 Id. at 444.
39 531 U.S. at 367-68.
40 Id. at 368.
41 See, e.g., Kimel v. Florida Bd. of Regents, 528 U.S. 62, 89 (2000) ("Congress never iden-

tified any pattern of age discrimination by the States, much less any discrimination whatsoever
that rose to the level of constitutional violation.").

42 531 U.S. at 368.

20031
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against individuals with disabilities continue to be a serious and perva-
sive social problem. '43 However, a great majority of the examples
cited by Congress as supporting its legislative findings did not even
deal with the activities of states.' The totality of the legislative record
contained only six examples that involved state action. The Court
found it was "debatable" whether the six examples would rise to the
level of a rational state action under the Court's analysis in City of
Cleburne :

4

[E]ven if it were to be determined that each incident upon fuller
examination showed unconstitutional action on the part of the State,
these incidents taken together fall far short of even suggesting the pat-
tern of unconstitutional discrimination on which Section V legislation
must be based.46

The legislative record revealed that "some 43,000,000 Americans
have one or more physical or mental disabilities, '47 and that more
than 4,500,000 Americans were employed by the states when the
ADA was enacted. 48 Given these general statistics, the Court in Gar-
rett found that "Congress assembled only such minimal evidence of
unconstitutional state discrimination in employment against the dis-
abled."49 Assuming arguendo that it was "possible to squeeze out of
these examples a pattern of unconstitutional discrimination by the
states," the Court concluded that the rights and remedies created by
the ADA were greater than those justified by application of the
rational basis standard.5 ° The Garrett Court explained:

[W]hereas it would be entirely rational (and therefore constitutional)
for a state employer to conserve scarce financial resources by hiring
employees who are able to use existing facilities, the ADA requires
employers to "mak[e] existing facilities used by employees readily
accessible to and usable by individuals with disabilities." The ADA
does except employers from the "reasonable accommodatio[n]"

43 Id. at 369 (citing 42 U.S.C. § 12101(a)(2)).
44 Id.
45 Id. at 370.
46 Id.
47 Id.
48 Garrett, 531 U.S. at 370.
49 Id.
50 Id. at 372.

[Vol. 13:2
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requirement where the employer "can demonstrate that the accom-
modation would impose an undue hardship on the operation of the
business of such covered entity." However, even with this exception,
the accommodation duty far exceeds what is constitutionally required
in that it makes unlawful a range of alternate responses that would be
reasonable but would fall short of imposing an "undue burden" upon
the employer. The Act also makes it the employer's duty to prove
that it would suffer such a burden, instead of requiring (as the Consti-
tution does) that the complaining party negate reasonable bases for
the employer's decision.5

Consequently, the Garrett Court held that enactment of the ADA
was not an appropriate exercise of Congress' authority under Section
5 of the Fourteenth Amendment.52 Hence, Congressional abrogation
of the states' Eleventh Amendment immunity was declared
ineffective.53

C. Congressional Authority to Abrogate Sovereign Immunity for
Claims Brought Pursuant to the Rehabilitation Act of 1973
The Garrett Court limited its consideration of the Eleventh

Amendment immunity issue to Title I of the ADA, which only
addresses employment discrimination. 4 The Court's refrain raises an

51 Id. (citations omitted).
52 More specifically, the Supreme Court concluded:
[I]n order to authorize private individuals to recover money damages against the States,

there must be a pattern of discrimination by the States which violates the Fourteenth Amend-
ment, and the remedy imposed by Congress must be congruent and proportional to the targeted
violation. Those requirements are not met here, and to uphold the Act's application to the States
would allow Congress to rewrite the Fourteenth Amendment law laid down by this Court in
Cleburne. Section 5 does not so broadly enlarge congressional authority.

Id. at 374 (emphasis added).
53 Id.
54 Garrett, 531 U.S. at 360 n.i. The court declined to consider whether Eleventh Amend-

ment immunity applies to damage claims brought under Title II of the ADA, which prohibits
disability discrimination by public entities (including states) and which has different remedial
provisions than Title I. Id. Lower courts have recognized that the Garrett decision has wide-
spread application not only to claims brought under Title I of the ADA, but also to claims
brought under Title II of the ADA. See, e.g., Thompson v. Colorado, 278 F.3d 1020, 1034 (10th
Cir. 2001) (holding that "Title II is not a valid abrogation of the states' Eleventh Amendment
immunity"); Williamson v. Georgia Dept. of Human Res., 150 F. Supp. 2d 1375, 1381 (S.D. Ga.
2001) (noting that "[b]ecause Congress failed to adequately identify a pattern of irrational State
conduct when it enacted Title II, it improperly abrogated the States' Eleventh Amendment
immunity"); Neiberger v. Hawkins, 150 F. Supp. 2d 1118, 1122-24 (D. Colo. 2001) ("Garrett is
instructive in the proper analysis of the abrogation claim here.... [T]here is no evidence that
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interesting question as to whether the analysis also applies to Section
504 of the Rehabilitation Act, 29 U.S.C. § 701 et seq. ("RA"). 55 "The
ADA and the RA are congruent statutes in purpose and applica-
tion. '5 6 The ADA prohibits employers from discriminating "against a
qualified individual with a disability because of the disability of such
individual. '57 The RA prohibits discrimination against otherwise qual-
ified disabled individuals in federally funded programs solely because
of their disability.58 One of the only other non-substantive differences

Congress recognized a pattern of unconstitutional discrimination against disabled citizens in
obtaining services, programs, or activities of a public entity. Even assuming, however, that
[there was] a pattern of unconstitutional discrimination, Title II would still fail under the congru-
ence and proportionality requirements stated in City of Boerne ... and reiterated in Garrett.").
See also Demshki v. Monteith, 255 F.3d 986, 988 (9th Cit. 2001) (concluding that "the Court's
holding [in Garrett] necessarily applies to claims brought under Title V of the ADA .... ).

55 See Maull v. Div. of State Police, 141 F. Supp. 2d 467, 473 (D. Del. 2001) (declining to
apply Garrett to plaintiff's Section 504 claims because Garrett did not address the Rehabilitation
Act).

56 Pugliese v. Arizona Dep't of Health & Human Servs., 147 F. Supp. 2d 985, 988 (D. Ariz.
2001). The court noted that "[t]he statutes are so nearly identical that every court that has
considered the question has found that 'the validity of abrogation under the twin statutes
presents a single question for judicial review."' Id. The ADA has no federal funding require-
ment, but it is otherwise similar in substance to the RA, and "cases interpreting either are appli-
cable and interchangeable." Allison v. Dep't of Corr., 94 F.3d 494, 497 (8th Cir. 1996);
McPherson v. Michigan High Sch. Athletic Ass'n, Inc., 119 F.3d 453, 460 (6th Cir. 1997) (noting
that the principal distinction between the RA and the ADA is the RA is limited to entities
receiving federal financial assistance, while ADA extends to purely private entities).

The ADA states that "[tihe remedies, procedures, and rights" under the RA are also availa-
ble under the ADA, 42 U.S.C. § 12133. Congress amended the RA to expressly incorporate the
liability standards of the ADA. See Rehabilitation Act Amendments of 1992, 29 U.S.C. § 794(d)
("The standards used to determine whether this section has been violated in a complaint alleging
employment discrimination under this section shall be the standards applied under title I of the
Americans with Disabilities Act ...").

57 42 U.S.C. § 12112(a). In order to establish an ADA violation, plaintiffs must establish:
(1) that they are a disabled person within the meaning of the ADA; (2) that they are qualified to
perform the essential functions of their job either with or without reasonable accommodation,
(3) and that they were subjected to an adverse employment decision because of their disability.
White v. York Int'l Corp., 45 F.3d 357, 360-61 (10th Cir. 1995).

58 Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 405 (1979). See also Grzan v. Charter
Hosp. of Northwest Indiana, 104 F.3d 116, 119 (7th Cir. 1997). The RA requires recipients of
federal funds to provide an otherwise qualified handicapped individual with meaningful access
to the benefit that the grantee offers; to assure meaningful access such grantee may have to
make reasonable accommodation in its program or benefits. Alexander v. Choate, 469 U.S. 287,
301 n.21 (1985); see also Wagner v. Fair Acres Geriatric Ctr., 49 F.3d 1002, 1009 (3d Cir. 1995)
(holding that to establish a violation of the RA, a party must prove that he is a "handicapped
individual" under the RA, that he was "otherwise qualified" for the position, that he was
excluded from the position solely by reason of the handicap, and that the program or activity in
question receives federal assistance).
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between the ADA and RA lies in their respective congressional
records. The RA's legislative record is significantly smaller and con-
tains substantially less evidence and fewer findings than the ADA's
legislative record.59 Consequently, it stands to reason that the same
legislative findings and analysis that supported the Garrett Court's
conclusion that Congress exceeded its authority in abrogating the
state's immunity to suit under the ADA would also support the similar
conclusion that Congress exceeded its authority in abrogating the
state's Eleventh Amendment immunity to suit under the ADA's "twin
statute," the RA.6 ° Notwithstanding a legislative-analysis approach

This prohibition applies to those recipients who actually receive federal financial assistance
because Congress sought to impose the RA as a form of contractual cost of the recipient's agree-
ment to accept federal funds. Grzan, 104 F.3d at 120. General financial assistance from the
federal government to a state, without more, does not bring a discriminatory claim within the
authority of the RA. Nelson v. Miller, 170 F.3d 641, 653 n.8 (6th Cir. 1999). A party must allege
"that he has been excluded from participation in, denied the benefits of, or subjected to discrimi-
nation under either 'the operations of. . .a department, agency, special purpose district, or other
instrumentality of a State."' Id. In addition, indirect forms of federal assistance may also sub-
ject the recipient to the RA. Jacobson v. Delta Airlines, Inc., 742 F.2d 1202, 1212 (9th Cir. 1984).
A private organization that does not receive federal monies is not subject to the RA merely
because it receives payments from an entity that does receive federal funding. Gallagher v.
Croghan United Bank, 89 F.3d 275, 278 (6th Cir. 1996) (noting that the RA does not follow
federal aid past the intended recipient to other parties who merely derive benefit from the aid or
receive compensation for services rendered pursuant to a contractual agreement); cf. Nat'l Col-
legiate Athletic Ass'n v. Smith, 525 U.S. 459 (1999) (holding that NCAA was not subject to Title
IX); but see Bentley v. Cleveland County Bd. of County Comm'rs, 41 F.3d 600 (10th Cir. 1994)
(fact that county received federal funds only indirectly from the state Department of Transporta-
tion did not preclude the application of the RA). If the contract in actuality subsidizes as
opposed to compensates a recipient, then the subsidy may have resulted in the receipt of "fed-
eral financial assistance" within the meaning of the RA. Bowers v. Nat'l Collegiate Athletic
Ass'n, 9 F. Supp. 2d 460, 493 (D.N.J. 1998). The term "assistance" connotes the transfer of
federal government funds by way of a subsidy and does not mean exemption from taxation.
Bachman v. Am. Soc'y of Clinical Pathologists, 577 F. Supp. 1257, 1264 (D.N.J. 1983). Status as
the recipient of a federal license is not sufficient to invoke the strictures of the RA. Herman v.
United Bhd. of Carpenters and Joiners of Am., Local Union No. 971, 60 F.3d 1375, 1381 (9th Cir.
1995).

59 Pugliese, 147 F. Supp. 2d at 989.
60 Indeed, lower courts have applied this analysis and concluded that abrogation under the

RA was ineffective. See, e.g., Crocker v. Lewiston Police Dep't, 2001 WL 114977 (D. Me. Feb. 9,
2001) ("the substantive standards for determining liability under the ADA [and] the Rehabilita-
tion Act. . .are the same and. . .case law interpreting either federal statute is applicable to
[both]."); Allison v. Dep't of Corr., 94 F.3d 494, 497 (8th Cir. 1996) ("Because the same basic
standards and definitions are used under both Acts, cases interpreting either are applicable and
interchangeable for purposes of our discussion."). See also Castro Ortiz v. Fajardo, 133 F. Supp.
2d 143, 150 n.6 (D.P.R. 2001) (holding that "Plaintiff's claims under the Rehabilitation Act,
although barred under motion to dismiss standard because of lack of exhaustion of administra-
tive remedies, on the merits would have suffered the same treatment of dismissal as to monetary
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utilized in Garrett, an interesting conundrum exits: can Congress cre-
ate a waiver of sovereign immunity through the Spending Clause after
Garrett?

II. THE SPENDING CLAUSE AND WAIVER OF SOVEREIGN
IMMUNITY

States have inherent sovereignty which they possessed prior to
the ratification of the United States Constitution and part of which
they reserved under the Tenth Amendment. 61 In contrast, "[t]he doc-
trine of inherent sovereignty does not apply to the federal govern-
ment."62 The federal government is a sovereign of delegated, limited,
and enumerated powers.63 As a separate sovereign, states also inher-
ently have sovereign immunity.6' As embodied by the Eleventh
Amendment, sovereign immunity serves to avoid the indignity of sub-

damages based on the cases of Board of Trustees of the University of Alabama v. Garrett, 531
U.S. 356 (2001) and Kimel v. Board of Regents, 528 U.S. 62 (2000)."); Garrett v. Univ. of Ala. at
Birmingham Bd. of Trustees, 261 F.3d 1242, 1244 (11th Cir. 2001) ("[T]he judgment of the dis-
trict court [dismissing] both [plaintiffs claims under] the ADA and the Rehabilitation Act must
be affirmed based on the Supreme Court's decision [in Garrett]."); Koslow v. Pennsylvania, 158
F. Supp. 2d 539 (E.D. Pa. 2001), affd in part, rev'd in part. 302 F.3d 161 (3d Cir. 2002) ("Con-
gress did not validly abrogate the state's Eleventh Amendment immunity under the RA-Con-
gress failed to identify a pattern of discrimination by the states which violates the Fourteenth
Amendment and failed to establish that the remedy imposed by the RA is congruent and pro-
portional to the targeted violation.").

61 The Tenth Amendment provides: "The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people." U.S. CONST. amend. X. The Supreme Court has previously delineated the limits of a
State's sovereignty as it relates to a dual sovereignty system:

Where state antagonism to another State or the Nation begins, the state sovereignty ends,
and that is at just the point where the matters of exclusive regulation within the state boundaries,
the things done by or in the State, tend to pass over into the other limited sovereignties, and then
the exclusive power, the reserved power, falls, or rather stops.
Kansas v. Colorado, 206 U.S. 46, 68 (1907).

62 Perry v. United States, 294 U.S. 330, 335 (1935).
63 See United States v. Harris, 106 U.S. 629 (1882). "The powers of Congress are not given

by the people of a single State; they are given by the people of the United States to a Govern-
ment whose laws, made in pursuance of the Constitution, are declared to be supreme. Conse-
quently, the people of a single State cannot confer a sovereignty which will extend over them."
Kansas, 206 U.S. at 69-70.

64 See Second Employers' Liability Cases, 223 U.S. 1, 15 (1912); see also Hess v. Port Auth.
Trans-Hudson Corp., 513 U.S. 30, 57 (1994) (O'Connor, J., dissenting) ("Sovereign immunity,
after all, inheres in the permissible exercise of state power."); Hans v. Louisiana, 134 U.S. 1, 13
(1890) ("'It is inherent in the nature of sovereignty not to be amenable to the suit of an individ-
ual without its consent."') (quoting THE FEDERALIST No. 81, at 487 (Alexander Hamilton)
(Clinton Rossiter ed., 1961)).
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jecting a state to the coercive process of judicial tribunals at the
request of private parties.65

Eleventh Amendment immunity may be waived when states par-
ticipate in federal spending programs.66 The United States constitu-
tion empowers Congress to "lay and collect taxes, duties, imposts, and
excises, to pay the debts and provide for the common defense and
welfare of the United States."67 Because Congress is under no obliga-
tion to use its Spending Clause power to disburse funds to the states,
disbursements of such funds are considered gifts.6" Incident to this

65 See Puerto Rico Aqueduct & Sewer Auth., 506 U.S. 139, 145-146 (1993) (declaring the
Eleventh Amendment is a "fundamental constitutional protection ... rooted in a recognition
that the states, although a union, maintain certain attributes of sovereignty, including sovereign
immunity ... [and] respect owed them as members of the federation").

66 See Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 n.1 (1985) ("A State may effec-
tuate a waiver of its constitutional immunity by ... waiving its immunity to suit in the context of
a particular federal program."). A state may also waive its constitutional immunity by a state
statute or constitutional provision. See id. However, a state's general waiver of sovereign immu-
nity is not enough to waive Eleventh Amendment immunity. Florida Dept. of Health v. Florida
Nursing Home Ass'n., 450 U.S. 147, 150 (1981).

67 U.S. CONST. art. 1, § 8, cl. 1. The Court's broad construction of Congress' power under
the Spending Clause has been guided by the Constitution's Necessary and Proper Clause. New
York v. United States, 505 U.S. 144, 159 (1992) (citing as examples, Legal Tender Case, 110 U.S.
421, 449-450 (1884); McCulloch v. Maryland, 17 U.S. 316, 411-12 (1819)). The Necessary and
Proper Clause authorizes Congress "[t]o make all Laws which shall be necessary and proper for
carrying into Execution the foregoing Powers." U.S. CONST. art. I, § 8, cl. 18.

68 College Sav. Bank. v. Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666,
686-87 (1999). Federal grants to state and local governments have increased almost twelve-fold
from $24.065 billion in 1970 to an estimated $284.072 billion in 2000. BUREAU OF THE CENSUS,
U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES, 2000, at 304 (tbl.
497) (120th ed. 2000) [hereinafter 2000 STATISTICAL ABSTRACT] (1970-2000 statistics). In 1970,
the top federal grant program was "Education, employment, training, social services" at $6.417
billion or 26.7% of the total federal funds provided to the state and local governments. Id. (tbl.
498) . Three decades later, in 2000, the top federal grant program was Health at an estimated
$123.340 billion or 43.4% of the total federal grants. In that same year, federal grants for Educa-
tion dropped to the third position at $43.663 billion (15.4% of total federal grants) after Income
Security at $63.174 billion (22.2% of the total federal grants). Id. For additional historical statis-
tical information on federal funding to state and local governments, see BUREAU OF THE CEN-
sus, U.S. DEP'T OF COMMERCE, HISTORICAL STATISTICS, COLONIAL TIMES TO 1970, series Y
638-651 (YEAR). In 1999, California, New York, and Texas received the most federal aid with
California receiving $32.716 billion, New York receiving $28.364 billion, and Texas receiving
$16.646 billion. 2000 STATISTICAL ABSTRACT, at 305 (tbl. 499). On a per capita basis, the Dis-
trict of Columbia generally receives the highest federal aid. For example, in 1995, the District of
Columbia received $3.926 billion per thousand. BUREAU OF THE CENSUS, U.S. DEP'T OF COM-
MERCE, STATISTICAL ABSTRACT OF THE UNITED STATES, 1996, at 301 (tbl. 477) (116th ed. 1996)
(based upon estimated resident population as of July 1, 1994).
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power,69 Congress may attach conditions on the receipt of federal
funds, including a requirement that states waive their sovereign
immunity. 7"

A. HISTORICAL PERSPECTIVE ON THE PRESERVATION OF DUAL
SOVEREIGNTY

Originally, under the Articles of Confederation, Congress could
not directly legislate the American people, but could do so only with
the approval of the states.7" The inadequacy of the federal govern-
ment to directly legislate was responsible in part for the Constitutional
Convention.72 The Constitutional Convention sought to restructure
Congress and give it the power to legislate without the need of the
state legislatures.73 During the Constitutional Convention, delegates
debated two different plans-the Virginia and New Jersey Plans-by

69 Congress has employed this power "to further broad policy objectives by conditioning
receipt of federal monies upon compliance by the recipient with federal statutory and adminis-
trative directives." Fullilove v. Klutznick, 448 U.S. 448, 474 (1980) (Burger, C. J.). See Lau v.
Nichols, 414 U.S. 563, 569 (1974); Ivanhoe Irrigation Dist. v. McKraken, 357 U.S. 275, 295
(1958).

70 If Congress intends to impose this condition, the relevant statute must manifest "a clear
intent to condition participation in the programs... on a State's consent to waive its constitu-
tional immunity." Atascadero, 473 U.S. at 247. As an example, the Rehabilitation Act (RA) of
1973 was examined by the United States Supreme Court in Atascadero. Section 504 of the RA
then in effect was examined by the high court which found that the Act did not contain the
necessary clear statement of Congress' intent to require states receiving federal funds to waive
their sovereign immunity to Section 504 claims. 473 U.S. at 247. Following Atascadero, Con-
gress amended the RA. The amended waiver language was found to be sufficient to create an
"unequivocal waiver" of sovereign immunity. Lane v. Pena, 518 U.S. 187, 198 (1996). States
that had elected to receive federal funds since 1986, when the RA was amended, have been held
to waive their Eleventh Amendment immunity to Section 504 lawsuits when they received fed-
eral funds. See, e.g., Jim C. v. United States, 235 F.3d 1079, 1081 (8th Cir. 2000) (en banc), cert.
denied, 533 U.S. 949 (2001); Stanley v. Litscher, 213 F.3d 340, 344 (7th Cir. 2000); Clark v. Cali-
fornia, 123 F.3d 1267, 1271 (9th Cir. 1997).

71 New York v. United States, 505 U.S. 144, 163 (1992) ("Congress 'could not directly tax or
legislate upon individuals; it had no explicit "legislative" or "governmental" power to make
binding "law" enforceable as such."') (citing Akhil Reed Amar, Of Sovereignty & Federalism, 96
YALE L.J. 1425, 1447 (1987) (quoting 1 J. STORY, COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 170 n.2 (1833))).

72 Id.
73 Alexander Hamilton addressed this issue in The Federalist No. 16 by stating:
[The new national government] must carry its agency to the persons of the citizens. It must

stand in need of no intermediate legislations ... The government of the Union, like that of each
State, must be able to address itself immediately to the hopes and fears of individuals.

THE FEDERALIST No. 16, at 116 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
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which the federal government could exercise its powers.74 Under the
Virginia plan, Congress could exercise legislative authority directly
without employing the states as intermediaries.75 The New Jersey plan
mirrored the status quo and Congress would continue to require the
approval of the states before legislating.76

A repeated objection to the New Jersey plan was that it might
require Congress to coerce the states into implementing legislation.77

Consequently, the Convention adopted a constitution in which Con-
gress would exercise its legislative authority directly over individuals,
rather than over States.78 One reason for adopting the Virginia Plan
was to avoid coercing states as separate sovereign entities. Instead,
Congress would be able to legally coerce individuals. 79 As noted by
the Supreme Court, in providing for a stronger federal government,
the Framers explicitly chose a constitutional framework that conferred
upon Congress the power to regulate individuals, not states. 80 The

74 Various proposals for the structure of the new federal government were discussed during
the Constitutional Convention. However, two plans were dominant: the Virginia Plan and the
New Jersey Plan. New York, 505 U.S. at 164.

75 Delegate Edmund Randolph first introduced the Virginia Plan. Under the Virginia Plan,
Congress would exercise legislative authority directly without employing the States as
intermediaries. Id. (citing 1 RECORDS OF THE FEDERAL CONVENTION OF 1787, at 21 (M. Far-
rand ed., 1911) [hereinafter RECORDS]).

76 Delegate William Paterson first introduced the New Jersey Plan. Under the New Jersey
Plan, Congress would continue to require the approval of the States before legislating like it did
under the Articles of Confederation. Id. (citing 1 RECORDS, supra note 75, at 243-44). Although
both the Virginia and New Jersey plans underwent various revisions during the Convention, they
remained the two primary options discussed by the delegates. Id.

77 New York, 505 U.S. at 164. This sentiment was discussed by Delegate Randolph as he
explained the differences between the Virginia Plan and the New Jersey Plan:

[T]he true question is whether we shall adhere to the federal plan [i.e., the New Jersey
Plan], or introduce the national plan. The insufficiency of the former has been fully dis-
played ... There are but two modes by which the end of a Gen[eral] Gov[ernment] can be
attained: the 1st is by coercion as proposed by Mr. P[aterson's] plan[, the 2nd] by real legislation
as prop[osed] by the other plan. Coercion [is] impracticable, expensive, cruel to individu-
als ... We must resort therefore to a national Legislation over individuals.

Id. (quoting 1 RECORDS, supra note 75, at 255-56) (emphasis and modifications in original).
James Madison concurred: "The practicability of making laws, with coercive sanctions, for the
States as political bodies, had been exploded on all hands." 1 RECORDS, supra note 75, at 9.

78 New York, 505 U.S. at 165 (noting that for a variety of reasons the Constitutional Con-
vention rejected the New Jersey Plan in favor of the Virginia Plan) (citing 1 RECORDS, supra
note 75, at 313).

79 Id. ("This Constitution does not attempt to coerce sovereign bodies, states, in their polit-
ical capacity ... But this legal coercion singles out the.. .individual.") (quoting delegate Oliver
Ellsworth in 2 J. ELLIOT, DEBATES ON THE FEDERAL CONSTITUTION 197 (2d ed. 1863)).

80 Id.
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Supreme Court has interpreted the Constitution as giving Congress
the authority to enact legislation "requiring or prohibiting certain acts
[however, Congress] lacks the power directly to compel the States to
require or prohibit those acts."'"

Notwithstanding this limitation, the Supreme Court has recog-
nized that Congress does not lack the ability to encourage a state to
regulate in a particular way, and that Congress may hold out incen-
tives to the states as a method of influencing a State's policy choices.82

B. Spending Clause Power

As discussed briefly above, Congress can utilize its Spending
Clause power and attach conditions on the receipt of federal funds.8 3

The Supreme Court has stated: "[tjhe receipt of federal funds under

81 Id. at 166 (citing as examples, FERC v. Mississippi, 456 U.S. 742, 762-66 (1982); Hodel v.
Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264, 288-89 (1981); and Lane County v.
Oregon, 74 U.S. (7 Wall.) 71, 76 (1868)). The Supreme Court also cited the Commerce Clause as
an example of a constitutional provision which authorizes Congress to regulate interstate com-
merce directly, but does not authorize Congress to regulate state governments' regulation of
interstate commerce. New York, 505 U.S. at 167.

82 Id. at 167 (citing Lewis B. Kaden, Politics, Money, and State Sovereignty: The Judicial
Role, 79 COLUM. L. REV. 847, 874-81 (1979)). The New York Court cited South Dakota v. Dole,
483 U.S. 203 (1987), as an example of Congress conditioning the receipt of federal funds to
influence a State's policy choices and to adopt Congress' choice of a minimum drinking age. See
483 U.S. at 206-08 & n.3. The New York Court also cited the following cases: Fullilove v. Klutz-
nick, 448 U.S. 448, 478-80 (1980) (Burger, C.J.) (validating a grant provision in which states were
required to use 10% of the federal funds to procure services from businesses owned and con-
trolled by members of statutorily identified minority groups); Massachusetts v. United States,
435 U.S. 444, 461-62 (1978) (Brennan, J.) (validating a federal aircraft registration tax even as
applied to an aircraft, owned by a State, which was used exclusively for police functions); Lau v.
Nichols, 414 U.S. 563, 568-69 (1974) (holding as valid a prerequisite for federal funding that the
state provide English language instruction to students of Chinese ancestry who do not speak
English, or provide them with other adequate instructional procedures); and Oklahoma v.
United States Civil Serv. Comm'n, 330 U.S. 127, 142-44 (1947) (affirming order removing mem-
ber of the State Highway Commission of Oklahoma for participating in "political management
or political campaigns," in violation of a federal Act). New York, 505 U.S. at 167.

83 Dole, 483 U.S. at 206-07. The Supreme Court has also recognized Congress' power
under the Commerce Clause to offer States the choice of regulating that activity "according to
federal standards or having state law pre-empted by federal regulation." New York, 505 U.S. at
167. This arrangement is termed "a program of cooperative federalism," Hodel, 452 U.S. at 289,
and is contained in numerous federal statutory schemes. Compare The Clean Water Act, 33
U.S.C. § 1251 (1990), with Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992) ("The Clean Water
Act anticipates a partnership between the States and the Federal Government, animated by a
shared objective..."); compare The Occupational Safety and Health Act of 1970, 29 U.S.C.
§ 651 (1992), with Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 97 (1992); compare The
Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901 (1990), with Dep't of
Energy v. Ohio, 503 U.S. 607, 611-12 (1992); and compare The Alaska National Interest Lands
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typical Spending Clause legislation is a consensual matter: the
State. .. weighs the benefits and burdens before accepting the funds
and agreeing to comply with the conditions attached to their
receipt."'

Congress' Spending Clause power is not unlimited, but is sub-
jected to at least four general restrictions." First, the Spending Clause
power is limited by the language of the Constitution itself: the exercise
of the spending power must be in pursuit of "the general welfare."86

Second, if Congress wishes to condition a state's receipt of federal
funds, it "must do so unambiguously[,]. enabl[ing] the States to
exercise their choice knowingly, cognizant of the consequences of

Conservation Act, 16 U.S.C. § 3101 (1992), with Kenaitze Indian Tribe v. Alaska, 860 F.2d 312,
314 (9th Cir. 1988).

84 Guardians Ass'n v. Civil Serv. Comm'n of New York, 463 U.S. 582, 596 (1983) (White,
J.). The typical remedy for state noncompliance with federally-imposed conditions is not a pri-
vate cause of action for noncompliance, but rather an action by the Federal Government to
terminate funds to the State. Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 28 (1981);
cf Erickson v. Bd. of Governors of State Coils. and Univs. for Northeastern Ill. Univ., 207 F.3d
945, 952 (7th Cir. 2000) (holding that Eleventh Amendment immunity precluded private litiga-
tion to enforce Title I of the ADA in federal court, yet a plaintiff could still raise suit in state
court).

If a court identifies a violation of the congressionally-imposed condition, it may enjoin the
continuance of that violation or order the state to prospectively perform its duties incident to the
receipt of federal monies. The state has the option of withdrawing from the federally-funded
program and, hence, terminating the prospective force of the injunction. Guardians Ass'n, 463
U.S. at 596; see also Pennhurst, 451 U.S. at 29-30 & n. 23; id. at 53-55 (White, J., dissenting in
part) (noting that the remedies to enforce legislation enacted pursuant to the Spending Clause
power must allow states to withdraw from funding programs altogether as an alternative to
meeting the statutory requirements for grants); see, e.g., Grove City Coll. v. Bell, 465 U.S. 555,
575 (1984) (holding that a program conditioning students' receipt of federal grants on a school's
compliance with certain provisions did not violate the school's First Amendment rights because
it had the option to terminate the program). In no Spending Clause case has the Supreme Court
'"required a State to provide money to plaintiffs, much less required' a state to assume more
burdensome obligations." Guardians Ass'n, 463 U.S. at 597 (quoting Pennhurst, 451 U.S. at 29).

85 E.g., Dole, 483 U.S. at 207-08.
86 E.g., Helvering v. Davis, 301 U.S. 619, 640-41 (1937); United States v. Butler, 297 U.S. 1,

65 (1936). Courts defer substantially to the judgment of Congress when considering whether a
particular expenditure is intended to serve "the general welfare." Helvering, 301 U.S. at 640,
645; see also Dole, 483 U.S. at 207. The General Welfare Clause, U.S. CONST. art. I, § 8, cl.1, is
not a limitation upon congressional power, but rather is an expansive grant of power, given the
enlargement of congressional power by the Necessary and Proper Clause. Buckley v. Valeo, 424
U.S. 1, 90 (1976) (per curiam). Consequently, the Supreme Court has expressed doubts that the
failure to advance the general welfare could ever provide adequate grounds for invalidating a
federal statute. Dole, 483 U.S. at 207 n.2; Mayweathers v. Newland, 314 F.3d 1062, 1066 (9th Cir.
2002).
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their participation."87 Third, conditions on federal funds might be ille-
gitimate if they are unrelated "to the federal interest in particular
national projects or programs."88 Finally, other constitutional provi-
sions may provide an independent bar to conditioning the receipt of
federal funds."9

The Supreme Court has held that under this method of encourag-
ing a state to conform to federal policy choices, the state residents
retain the ultimate decision as to whether or not the state will comply.
If the state residents consider that the federal policy is contrary to
their local interests, then the state residents may decide to decline the
federal funds.9 ° Conversely, if the state residents prefer that state gov-
ernment devote its local expertise and resources to other problems
rather than the issues deemed important by Congress, then the state
residents "may choose to have the federal government, rather than
the state, bear the expense of a federally mandated regulatory pro-
gram."91 The Supreme Court reasoned that, when "Congress encour-
ages state regulation, rather than compelling it, state governments
remain responsive to the local electorate's preferences [and] state offi-
cials remain accountable to the [state's citizens]."92

87 Pennhurst, 451 U.S. at 17. Placing prerequisites on the dispersal of funds is valid under
the Spending Clause so long as the legislation "provid[es] clear notice to the states that they, by
accepting funds under the Act, would indeed be obligated to comply with [the conditions]." Id.
at 24-25. Further, "Congress is not required to list every factual instance where a state will fail to
comply with a condition. . . [rather, it must] make the existence of the condition itself - in
exchange for the receipt of federal funds - explicitly obvious." Mayweathers, 314 F.3d at 1067
For an example of an unambiguously drafted condition, see Davis v. Monroe Bd. of Educ., 526
U.S. 629, 649-50 (1999), holding that Title IX proscribes "harassment" with sufficient clarity to
satisfy notice requirement for purposes of Spending Clause legislation.

88 Massachusetts v. United States, 435 U.S. 444, 461 (1978) (plurality opinion); Ivanhoe
Irrigation Dist. v. McCracken, 357 U.S. 275, 295 (1958) ("[T]he Federal Government may estab-
lish and impose reasonable conditions relevant to federal interest in the project and to the over-
all objectives thereof.").

89 Lawrence County v. Lead-Deadwood Sch. Dist., 469 U.S. 256, 269-70 (1985); Buckley,
424 U.S. at 91; King v. Smith, 392 U.S. 309, 333, n.34 (1968); Dole, 483 U.S. at 207-08.

A condition that federal monies be used only to further the purposes of a grant does not
violate any constitutional rights. Western & Southern L. I. Co. v. Bd. of Equalization, 451 U.S.
648, 657 (1981).

90 New York, 505 U.S. at 168.
91 Id. (noting that the state may "continue to supplement [the federal program] to the

extent state law is not pre-empted").
92 Id. However, the Supreme Court also recognized that "[b]y contrast, where the Federal

Government compels States to regulate, the accountability of both state and federal officials is
diminished. If the [state residents] ... do not consider... [that a federally-mandated program]
is in their best interest, they may elect state officials who share their view. That view can always
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C. Coercion or Appropriate Constitutional Condition

When Congress acts pursuant to its Spending Clause power, the
legislation enacted is "much in the nature of a contract: in return for
federal funds, the states agree to comply with federally imposed con-
ditions."93 Congress' ability to legislate pursuant to the Spending
Clause power is based upon whether the state voluntarily and know-
ingly accepts the terms of the "contract."'94 "There can, of course, be
no knowing acceptance if a State is unaware of the conditions or is
unable to ascertain what is expected of it."95 However, Congress can-
not threaten to sanction a state if it refuses to agree to its condition.96

For example, the Supreme Court has noted that if a state is excluded
from otherwise permissible activity because it refuses to waive its sov-
ereign immunity, then the "point of coercion is automatically passed
•.. and the voluntariness of the state's waiver is destroyed." 97

Congressionally offered "financial inducements" can be so coer-
cive as to cross the point where pressure turns the congressionally-
imposed conditions into compulsion. The high court reiterated such
concerns in College Savings Bank.98 The Supreme Court has long rec-
ognized that, if permitted, the Spending Clause could unreasonably
expand congressional power while the states' authorities are corre-

be pre-empted under the Supremacy Clause if it is contrary to the national view, but in such a
case it is the Federal Government that makes the decision in full view of the public, and it will be
federal officials that suffer the consequences if the decision turns out to be detrimental or
unpopular." Id. at 168.

However, "where the Federal Government directs the States to regulate, it may be state
officials who bear the brunt of public disapproval, while the federal officials who devised the
regulatory program may remain insulated from the electoral ramifications of their decision.
Accountability is thus diminished when, due to federal coercion, elected state officials cannot
regulate in accordance with the views of the local electorate in matters not pre-empted by fed-
eral regulation." Id. at 169 (citing Deborah Jones Merritt, The Guarantee Clause and State
Autonomy: Federalism for a Third Century, 88 COLUM. L. REV. 1, 61-62 (1988) and D. Bruce La
Pierre, Political Accountability in the National Political Process - The Alternative to Judicial
Review of Federalism Issues, 80 Nw. U. L. REV. 577, 639-65 (1985)).

93 Pennhurst, 451 U.S. at 17. See also Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274,
275 (1998) ("Both statutes condition federal funding on a recipient's promise not to discriminate,
in what amounts essentially to a contract between the Government and the recipient.").

94 See Harris v. McRae, 448 U.S. 297, 301 (1980) (noting that, "[a]lthough participation in
the Medicaid program is entirely optional, once a state elects to participate, it must comply with
the [federal] requirements"); see also Steward Machine Co. v. Davis, 301 U.S. 548, 594-95 (1937).

95 Pennhurst, 451 U.S. at 17.
96 College Say. Bank, 527 U.S. at 687.
97 Id.
98 See id.
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spondingly diminishing.9 This concern was pointedly expressed by
Justice O'Connor in her dissent in South Dakota v. Dole:

If the spending power is to be limited only by Congress' notion of the
general welfare, the reality, given the vast financial resources of the
federal government, is that the Spending Clause gives "power to the
Congress to tear down the barriers, to invade the state's jurisdiction,
and to become a parliament of the whole people, subject to no restric-
tions save such as are self-imposed."... This, of course... was not the
Framer's plan and it is not the meaning of the Spending Clause.'t°

Scholars have posited that Congress' use of the Spending Clause
is limited to constitutional conditions. 1' In other words, some con-
gressional conditions placed upon the receipt of federal funds are

99 New York, 505 U.S. at 159 ("As the Federal Government's willingness to exercise power
within the confines of the Constitution has grown, the authority of the States has correspond-
ingly diminished to the extent that federal and state policies have conflicted."). The Supreme
Court noted that the actual scope of Congress' authority over the States has changed over the
years, but that the constitutional structure underlying and limiting that authority has not. Id.
(noting further that "it makes no difference whether one views the question at issue in these
cases as one of ascertaining the limits of the power delegated to the Federal Government under
the affirmative provisions of the Constitution or one of discerning the core of sovereignty
retained by the States under the Tenth Amendment"). The Supreme Court has also recognized
that the Supremacy Clause, U.S. CONST. art. VI, cl. 2, also alters the equation between the fed-
eral and state governments. In the words of the Court:

As long as it is acting within the powers granted it under the Constitution, Congress may
impose its will on the States. Congress may legislate in areas traditionally regulated by the
States. This is an extraordinary power in a federalist system. It is a power that we must assume
Congress does not exercise lightly.

Gregory v. Ashcroft, 501 U.S. 452, 460 (1991).
100 Dole, 483 U.S. at 217 (O'Connor, J., dissenting) (quoting United States v. Butler, 297

U.S. 1, 78 (1936)).
101 See Albert J. Rosenthal, Conditional Federal Spending and the Constitution, 39 SrAN. L.

REV. 1103 (1987). However, the Supreme Court disagrees. The breadth of Congress' Spending
Clause power was discussed in United States v. Butler, 297 U.S. 1 (1936). The Supreme Court
determined that Congress' power to "authorize expenditure of public moneys for public pur-
poses is not limited by the direct grants of legislative power found in [Article I] of the Constitu-
tion." Id. at 66. The Dole Court held that the objectives not considered to be within Congress'
Article I enumerated powers may nevertheless be attained through the use of the Spending
Clause power and imposing conditions on the receipt of federal funds. Dole, 483 U.S. at 207.
The Supreme Court has also held that the limit on Congress' Spending Clause power is inducing
the State to engage in unconstitutional activities:

[Tihe "independent constitutional bar" limitation on the spending power is not... a prohi-
bition on the indirect achievement of objectives which Congress is not empowered to achieve
directly. Instead, we think that the language in our earlier opinions stands for the unexceptional
proposition that the [spending] power may not be used to induce the States to engage in activi-
ties that would themselves be unconstitutional. Thus, for example, a grant of federal funds con-
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unconstitutional regardless of the state's consent. 0 2 Known as the
doctrine of "unconstitutional conditions," Congress cannot impose a
condition on federal funds that either: (1) directly violates a constitu-
tional right or (2) disrupts federalism concepts."°3 As explained by
United States Supreme Court, "unconstitutional conditions" cases
generally involve circumstances where the government "has placed a
condition on the recipient of a federal subsidy, rather than on a partic-
ular program or service itself, thus effectively prohibiting the recipient
from engaging in the protected conduct outside the scope of the feder-
ally funded program.""' Consequently, the unconstitutional condi-
tion denies "a benefit to a person on a basis that infringes his
constitutionally protected interests.' 10 5

Indeed, in Dole, Justice O'Connor suggested that a condition on
federal funds would only be valid if it falls within one of Congress'

ditioned on invidiously discriminatory state action or the infliction of cruel and unusual
punishment would be an illegitimate exercise of the Congress' broad spending power.

Id. at 210-11. See also Western Union Tel. Co. v. Foster, 247 U.S. 105, 114 (1918) ("[A]
constitutional power cannot be used by way of condition to attain an unconstitutional result.").
The authors certainly do not disagree that Congress cannot utilize its Spending Clause power to
induce unconstitutional activities as described in Dole. However, the authors disagree with the
high court's narrow interpretation of the Tenth Amendment and believe that a narrow reading
does an injustice to the text and is contrary to the Framer's original intent.

102 The "unconstitutional conditions" doctrine is based on the proposition that government
incentives may be inherently coercive. Koslow v. Pennsylvania, 302 F.3d 161, 174 (3d Cir. 2002)
(citing Frost & Frost Trucking Co. v. R.R. Comm'n of Cal., 271 U.S. 583, 593 (1926) ("In reality,
the carrier is given no choice, except a choice between the rock and the whirlpool-an option to
forego a privilege which may be vital to his livelihood or submit to a requirement which may
constitute an intolerable burden.")).

103 Dole, 483 U.S. at 207. The doctrine of "unconstitutional conditions" was first addressed
in Speiser v. Randall, 357 U.S. 513, 518-19 (1958). Speiser involved a constitutional challenge to
a California law that provided tax exemptions to veterans if they signed an oath, contrary to
their First Amendment right, that they do not advocate the overthrow of the federal or Califor-
nia state government by violence or force. Id. at 515. For the application of the doctrine of
"unconstitutional conditions" to various constitutional law principles, see generally Mitchell N.
Berman, Commercial Speech and the Unconstitutional Conditions Doctrine: A Second Look at
"The Greater Includes the Lesser," 55 VAND. L. REv. 694 (2002) (commercial speech); William
P. Marshall, Towards a Nonunifying Theory of Unconstitutional Conditions: the Example of the
Religion Clauses, 26 SAN DIEGO L. Rav. 243 (1989) (establishment clause); and David Cole,
Beyond Unconstitutional Conditions: Charting Spheres of Neutrality in Government-Funded
Speech, 67 N.Y.U. L. Rav. 675 (1992) (first amendment).

104 Rust v. Sullivan, 500 U.S. 173, 197 (1991).
105 Id. at 196 (citing Perry v. Sindermann, 408 U.S. 593, 597 (1972)). See also Dolan v. City

of Tigard, 512 U.S. 374, 385 (1994) ("Under the well settled doctrine of 'unconstitutional condi-
tions,' the government may not require a person to give up a constitutional right... in exchange
for a discretionary benefit conferred by the government where the benefit sought has little or no
relationship to the property.").
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delegated regulatory powers. 10 6 As applied to the states, another con-
stitutional limit on Congress' ability to condition federal spending pri-
marily relates to the Tenth Amendment. 10 7 Professor Lynn A. Baker,
discusses the constitutional demarcation that must exist regarding
Spending Clause enactments based upon the limits imposed by the
Tenth Amendment:

So long as Article 1, which enumerates all the powers granted to Con-
gress by the original constitution is not interpreted to grant Congress
plenary power to regulate the states directly, the Tenth Amendment's
reservation to the states of all powers not delegated to the federal
government has content and significance. But if the Spending Clause
is simultaneously interpreted to permit Congress to seek otherwise
forbidden regulatory aims indirectly through a conditional offer of
federal funds to the states, the notion of "a federal government of
enumerated powers" will have no meaning.'0 8

An illuminating unconstitutional condition is discussed in Coyle
v. Smith.1"9 Although not involving the Spending Clause, the Coyle
case involved an invalid attempt by Congress to order relocation of
Oklahoma's capital from Guthrie to Oklahoma City as a condition of
admission into the Union. The Court noted that "the power to locate
its own seat of government and to determine when and how [the gov-
ernment capital] shall be changed from one place to another, and to
appropriate [state funds] for that purpose" are exclusive state pow-
ers.1 0 The government argued that, while Congress may not deprive a
state of any power that it possesses, Congress may, as a condition to

106 Dole, 483 U.S. at 216.
107 The Supreme Court has held that the Tenth Amendment "[does] not concomitantly

limit the range of conditions legitimately placed on federal grants." Dole, 483 U.S. at 210. Prior
to the Supreme Court's landmark ruling in Garcia v. San Antonio Metropolitan Transit Author-
ity, 469 U.S. 528 (1985), the Tenth Amendment was given a short-lived, practical interpretation
as a limit upon Congress' powers: "'Congress may not exercise power in a fashion that impairs
the States' integrity or their ability to function effectively in a federal system."' Nat'l League of
Cities v. Usery, 426 U.S. 833, 843 (1976), overruled by Garcia, 469 U.S. 528 (quoting Fry v.
United States, 421 U.S. 542, 547 n.7 (1975)).

108 Lynn A. Baker, Conditional Federal Spending After Lopez, 95 Colum. L. Rev. 1911,
1920 (1995).

109 221 U.S. 559 (1911).
110 Id. at 565.

[Vol. 13:2
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the admission of a new state, constitutionally restrict the state's
authority."' This contention was rejected.

The Supreme Court in Coyle was concerned that Congress would
not only have the enumerated constitutional powers, but could also
have enlarged or restricted powers depending on what a state was
willing to bargain away as a condition of its admission to the Union:

"This Union" was and is a union of States, equal in power, dignity and
authority, each competent to exert that residuum of sovereignty not
delegated to the United States by the Constitution itself. To maintain
otherwise would be to say that the Union, through the power of Con-
gress to admit new States, might come to be a union of States unequal
in power, as including States whose powers were restricted only by the
Constitution, with others whose powers had been further restricted by
an act of Congress accepted as a condition of admission. 112

The Supreme Court concluded that a state's sovereign powers
may not be constitutionally diminished or impaired by any conditions
contained in its Enabling Act 13 that would not be valid and effectual
if the condition was contained in legislation enacted by Congress after
the State's admission into the Union. 14 The Court was concerned that
the slippery slope of congressional conditions would subsume the fed-
eral government's constitutionally enumerated powers. 1 5 As the
Supreme Court recognized, because constitutional equality of the
states is essential to the harmonious operation of the dual sovereignty
system of government upon which the United States was founded,

111 Id. at 566. Congress' authority to impose such a condition was purportedly derived
from its power to admit States, U.S. CONST. art. IV, § 3 cl. 1 ("New States may be admitted by
the Congress into this Union"), and its power to ensure a Republican form of government, U.S.
CONST. art. IV, § 4 ("The United States shall guarantee to every state in this Union a Republican
Form of Government"). Coyle, 221 U.S. at 565-66. Whereas the capital seat is admittedly an
outward manifestation of a state's sovereignty, a state's sovereign immunity is a "legal" manifes-
tation of its sovereignty.

112 Id. at 567.
113 Oklahoma was admitted into the Union pursuant to the Act, June 16, 1906, c. 3335, 34

Stat. 267; the same enabling act that admitted Arizona and New Mexico.
114 Coyle, 221 U.S. at 573.
115 Id. at 574 ("If power to impose such a restriction upon the general and undelegated

power of a State be conceded as implied from the power to admit a new State, where is the line
to be drawn against restrictions imposed upon new States.").
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"[w]hen that equality disappears we may remain a free people, but the
Union will not be the Union of the Constitution.""' 6

Justice Sutherland appropriately stated in Frost & Frost Trucking
Co. v. Railroad Commission, "If the state may compel the surrender
of one constitutional right as a condition of its favor, it may, in like
manner, compel a surrender of all. It is inconceivable that guaranties
embedded in the Constitution of the United States may thus be
manipulated out of existence."' 7  Although Justice Sutherland's
pointed rationale was directed at a state's attempt at imposing an
unconstitutional condition, it remains applicable to the congressional
intent of exacting unconstitutional conditions from a separate sover-
eign, a state, for the alleged common good of society. The federal
government could similarly compel the ultimate surrender of all of a
state's sovereign powers as a condition of receiving federal funds.

116 Id. at 580. Applying Coyle to a modern-day example illustrates how the Spending
Clause should be limited by the Tenth Amendment. In October 2000, as a result of severe
storms and flooding, Oklahoma residents and businesses residing in at least eleven counties were
displaced for a period of at least a week. After Oklahoma was declared a national disaster area
by then-President Clinton, the Federal Emergency Management Agency (FEMA) provided in
excess of a million dollars in grants to, among other things, defray the cost of temporary housing,
debris removal, emergency protective measures, and repairing, restoring or replacing damaged
public facilities. FEMA provided 75% of the funding for the program and the state of
Oklahoma paid the remaining 25%. See Federal Aid Authorized for Oklahoma, at http://
www.vfema.gov/diz00/d1349n01.shtm (last visited Mar. 27, 2003); Jackson County Added to Pres-
idential Disaster Declaration, at http://www.fema.gov/diz00/d1349n09.shtm (last visited Mar. 27,
2003).

Assume that Congress had decided that to prevent future expenditure of federal funds on
similar disasters, as a condition of receiving federal funds from FEMA and other federal pro-
grams, the state of Oklahoma had to relocate its state capital and other essential state govern-
ment facilities from Oklahoma City, Oklahoma to a location in the state that was not within a
floodplain. Although Congress could not directly mandate the location change as held in Coyle,
under the Supreme Court's analysis in Dole, Congress could condition offers of federal funds
pursuant to the Spending Clause to indirectly accomplish the same result. Whether Congress'
coercive condition was premised on its power to admit states or on the Spending Clause, it is no
less a usurpation of a state's sovereign powers and it is as equally repugnant to the constitutional
principal of dual sovereignty. Moreover, such a condition would probably result in intense pub-
lic outrage against the federal government.

117 271 U.S. 583, 594 (1926) (declaring unconstitutional the state of California's attempt to
grant a commercial entity a permit to use public highways as a private carrier on the condition
that it also provide common carrier service). See also Western & Southern L. I. Co. v. Bd. of
Equalization, 451 U.S. 648, 657-58 (1981) ("While this theory would suggest that a state may
exact any condition, no matter how onerous or otherwise unconstitutional, from a foreign corpo-
ration desiring to do business within it, this Court has also held that a state may not impose
unconstitutional conditions on the grant of a privilege."); Speiser v. Randall, 357 U.S. 513, 528-29
(1958) (state cannot impose unconstitutional conditions on the availability of state created
rights).
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Where would Congress' power over a state end if it there were no
checks and balances on the Spending Clause imposed by the Tenth
Amendment?

Every first year law student is imbibed with the constitutional
mantra that "the power to tax is the power to destroy."' 8 Congress
has unlimited taxing power.1 9 Congress also has unlimited powers to
coin and borrow money.1 20 In fact, "[t]he validity of the public debt of
the United States . . . shall not be questioned.' ' 21 These composite
powers give Congress an unlimited ability to spend as compared to
states.122 States, however, have limited taxation powers and can only
levy taxes on income, property and business conducted within the
state. 123 As Congress can abuse its taxing powers, it can similarly
abuse its Spending Clause power to the unconstitutional demise of a
state by "outspending" states in financial need while exacting condi-
tions that undermine state sovereignty 24 Thus, in light of Dole, the
new mantra becomes "the power to outspend is the power to
destroy.' 2t 5

118 See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) (holding that the federal
government is immune from state taxation); New York v. United States, 326 U.S. 572, 587 (1946)
(Stone, C.J., concurring) (holding that the federal government may not tax in a manner that
would "interfere unduly with the State's performance of its sovereign functions of government").

119 U.S. CONST. amend. XVI.
120 U.S. CoNsT. art. 1, § 8, cl. 2 & 5. The phrase "to borrow money" as used in this clause is

the congressional power "to raise money for the public use on a pledge of the public credit, and
may be exercised to meet either present or anticipated expenses and liabilities of the govern-
ment." Legal Tender Cases, 110 U.S. 435, 444 (1884). Congress' power to "borrow money" also
includes the power to issue "obligations of the United States in any appropriate form" such as
"stocks, bonds, bills, or notes" in return for money borrowed. Stephens v. First Nat'l Bank of
Nev., 196 P.2d 756, 760 (Nev. 1948).

121 U.S. CoNsT. amend. XIV, § 4.
122 Lino A. Graglia, From Federal Union to National Monolith: Mileposts in the Demise of

American Federalism, 16 HARV. J.L. & PUB. POL'Y 129, 130-31 (1993).
123 Shaffer v. Carter, 252 U.S. 37, 52 (1920).
124 See Graglia, supra note 122, at 131; Baker, supra note 108, at 1936-37.
125 Some commentators classify conditions on federally funding as "threats" or "offers." A

"threat" is a governmental proposal to make a state worse off then what it would otherwise be if
it did not accept the constitutionally-objectionable condition. Whereas, an "offer" is a govern-
mental proposal to make the state better off if the condition is accepted. Kenneth W. Simons,
Offers, Threats, and Unconstitutional Conditions, 26 SAN DIEGO L. REv. 289 (1989). Presuma-
bly, "threats" are unconstitutional conditions imposed on federal funding. As the illustration in
footnote 116 suggests, relocating a state capital to prevent further damage to state government
facilities due to flooding may make the state better off and could be considered an "offer."
Nevertheless, the "offer" can be just as unconstitutional as a "threat." See also Oklahoma v.
Schweiker, 655 F.2d 401, 414 (D.C. Cir. 1981) ("The courts are not suited for evaluating whether
States are faced here with an offer they cannot refuse or merely a hard choice."). But see Stew-
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D. Waiver in the Context of the RA

The United States Supreme Court has not addressed the issue of
waiver in the context of the RA. However, lower courts are divided
on the question of whether a state waives its right to assert Eleventh
Amendment immunity by accepting federal funds. 126 In the non-RA
context, the Supreme Court has suggested without significant elabora-
tion that conditions on federal grants might be illegitimate if they are
unrelated "to the federal interest in particular national projects or
programs. 12 7 The condition placed upon the receipt of federal funds
must "bear some relationship to the purpose of the federal spending;
otherwise, of course, the spending power could render academic the
Constitution's other grants and limitations of federal authority. 128

ard Mach. Co. v. Davis, 301 U.S. 548, 589-90 (1937) (stating that "to hold that motive or tempta-
tion is equivalent to coercion is to plunge the law in endless difficulties. The outcome of such a
doctrine is the acceptance of a philosophical determinism by which choice becomes
impossible.").

Other commentators have suggested that the Tenth Amendment should not limit Congress'
spending power because the text of the constitution does not support such a limitation. The
reasoning is that by imposing a limit on the spending power based upon the Tenth Amendment,
Congress could no longer choose what programs to subsidize and how. E. Chermernisky, Pro-
tecting the Spending Power, 4 CHAPMAN L. REV. 89, 93 (2001). In addition, Tenth Amendment
restrictions would not implement federalism because states retain the choice whether to take the
funds and are not "commandeered." Id. at 101 (discussing New York v. United States, 505 U.S.
144 (1992), and how the Supreme Court erroneously concluded that the federal government
could not "commandeer" a state government and require state compliance with federal
programs).

126 Compare Jim C. v. United States, 235 F.3d 1079, 1081 (8th Cir. 2000) (en banc) (holding
that Arkansas Board of Education waived immunity to Section 504 claims and affirming that
Congress may require states to waive sovereign immunity in exchange for receiving federal
funds), and In Re Innes, 184 F.3d 1275, 1281 (10th Cir. 1999) ("College Savings Bank reaffirms
the proposition that a waiver may be found in a state's acceptance of federal funds with condi-
tions attached."), with Garcia v. S.U.N.Y. Health Serv. Ctr., 280 F.2d 98, 114 (2d Cir. 2001)
(finding that S.U.N.Y. did not knowingly waive its sovereign immunity against suit under the RA
when it accepted federal funds), and Koslow v. Pennsylvania, 158 F. Supp. 2d 539, 543-44 (E.D.
Pa. 2001). affd in part, rev'd in part, 302 F.3d 161 (3d Cir. 2002) (finding that employee could not
show that state employer validly waived its Eleventh Amendment immunity from suit under
RA, even though employer received federal funds), and New Holland Village Condo. v. Destaso
Enters. Ltd., 139 F. Supp. 2d 499 (S.D.N.Y. 2001) ("[T]here is little, if any, room under this
stringent standard ... for the sort of 'constructive' waiver of immunity that plaintiff asks this
court to apply based on [defendant's] receipt of federal funds under the Act.").

127 Dole, 483 U.S. at 207-08 (citing Massachusetts v. United States, 435 U.S. 444, 461 (1978)
(plurality opinion) and Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 295 (1958) ("the
federal government may establish and impose reasonable conditions relevant to federal interest
in the project and to the over-all objectives thereof.")).

128 New York v. United States, 505 U.S. 144, 167 (1992). The Supreme Court has repeat-
edly stated that there are limits to Congress' authority to condition federal funds. See, e.g., Lau
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The Garrett Court made a final determination that Congress
exceeded its Section 5 authority under the Fourteenth Amendment
when it abrogated sovereign immunity in the ADA.12 9  However,
because of the inherent differences between the ADA and RA, the
critical question left unanswered by Garrett is whether Congress, in
the guise of spending, can achieve a waiver indirectly when it cannot
constitutionally achieve it directly.13° Will states be presented with the
Hobbesian choice of either waiving Eleventh Amendment immunity
for RA-and ADA claims under its twin sister act-or forgoing all
federal funds to support traditional state activities such as education,
highways, etc.?13a

As previously acknowledged by the Supreme Court in Kansas v.
Colorado,132 the federal government's authority should not be deter-
mined by what the citizens of a particular state confer upon the fed-
eral government. Instead, the federal government's authority should
be determined by what the citizens of the entire United States con-
ferred upon the federal government through the Constitution. Other-
wise, the federal government's authority and the states' corresponding

v. Nichols, 414 U.S. 563, 569 (1974) ("The Federal Government has power to fix the terms on
which its money allotments to the States shall be disbursed. Whatever may be the limits of that
power, they have not been reached here.") (citations omitted); Fullilove v. Klutznick, 448 U.S.
448, 480 (1980) ("Congress may employ racial or ethnic classifications in exercising its Spending
or other legislative powers only if those classifications do not violate the equal protection com-
ponent of the Due Process Clause of the Fifth Amendment."); Nat'l League of Cities v. Usery,
426 U.S. 833, 842 (1976) ("This Court has never doubted that there are limits upon the power of
Congress to override state sovereignty, even when exercising its otherwise plenary powers to tax
or to regulate commerce which are conferred by Art. I of the Constitution.").

129 See supra Part I.A.
130 The United States Supreme Court has recognized that Congress has used the coercive

power of the purse to limit States' historic powers. See, e.g., City of Columbus v. Ours Garage &
Wrecker Service, Inc., 536 U.S. 424, 449 n.2 (2002) (Scalia, J. dissenting) ("But in any event, a
siphoning off of the States' 'historic powers' to delegate has equally been achieved, whether it
has come about through the coercion of deprivation of Spending Clause funds or through other
means.") See supra notes 54-60 and accompanying text for a brief description of the differences
between the ADA and the RA.

131 Cf. New York, 505 U.S. at 168 ("by [employing the spending power to attach conditions
on the state's receipt of federal funding], as by any other permissible method of encouraging a
State to conform to federal policy choices, the residents of the State retain the ultimate decision
as to whether or not the State will comply. If a State's citizens view federal policy as sufficiently
contrary to local interests, they may elect to decline a federal grant.").

132 206 U.S. 46, 69-70 (1907) ("The powers of Congress are not given by the people of a
single state; they are given by the people of the United States to a Government whose laws,
made in pursuance of the Constitution, are declared to be supreme. Consequently, the people of
a single state cannot confer a sovereignty which will extend over them.").
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sovereign immunity will become a checkerboard quilt depending upon
the financial resources of each State. Such a dual federal system only
penalizes the citizens of poorer states who desperately need financial
assistance and whose state sovereignty will continually be diminished
as their financial needs increase, but favors more affluent states who
do not need to accede to coercive financial inducements. As a result,
although admitted into the Union as co-equals, poorer states, as pre-
dicted by the Supreme Court in Coyle, would have unequal sovereign
powers that were restricted by conditions coercively exacted by Con-
gress. Rather than having a checkerboard system of state sovereign
immunity where congressional authority ebbs and wanes based upon
state waiver, state sovereign immunity should be consistent through-
out the Union so that every citizen can fully enjoy the dual system of
sovereign governments the Framers originally intended. Allowing
Congress to coerce states to waive their sovereign immunity through
irresistible financial inducements and expand Congress' constitutional
authority is contrary to the Framer's original intent expressed during
the Constitutional Convention where they specifically rejected coer-
cion as a tool of the federal government and specifically rejected
allowing Congress to directly legislate the States.

E. Jim C. v. United States: a Microcosm of the Waiver Debate

An excellent example of the analysis of the waiver issues in the
RA context is found in both the majority and dissenting opinions in
Jim C. v. United States. 133 This case predates Garrett. However, the
court's legal analysis frames the current debate. In Jim C., the parents
of an autistic child brought suit against the Arkansas Department of
Education alleging that the Department of Education failed to comply
with its obligations under Section 504 of the Rehabilitation Act of
1973. Asserting sovereign immunity under the Eleventh Amendment,
the Department of Education moved to dismiss the suit. The District
Court rejected the motion to dismiss finding that Congress was
empowered under Section 5 of the Fourteenth Amendment to abro-
gate sovereign immunity for Section 504 violations. 134 On appeal, a
panel of the Eighth Circuit reversed, holding that Section 504 was not
appropriate Section 5 legislation.13 5 The panel then considered

133 235 F.3d 1079 (8th Cir. 2000) (en banc).
134 Bradley v. Arkansas Dep't of Educ., 189 F.3d 745, 748-49 (8th Cir. 1999).
135 Id. at 756.
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whether Arkansas had waived its sovereign immunity with respect to
Section 504 by accepting federal funds. The panel held that there was
no waiver, concluding that Section 504 was not a valid exercise of
Congress' Spending Clause power because the conditions it placed on
a state's receipt of federal funds was too broad and, therefore, coer-
cive. 136 The Eighth Circuit, en banc, reconsidered the panel's decision
on the Spending Clause issue.137 The court held that Section 504 was a
valid exercise of Congress' Spending Clause power, and that Arkansas
had waived its immunity with respect to Section 504 suits by accepting
federal funds.138

Analyzing Section 504 of the Rehabilitation Act, the en banc
court in Jim C. concluded that Section 504 was not overly broad
because it covered only the individual agency or department that
accepted or distributed federal funds and, therefore, the Spending
Clause waiver requirement was limited in the same way.139 The court
found that, when a specific state agency accepted federal funds, the
state waives its immunity only with regard to the individual agency
that receives the funds.14 ° "A state and its instrumentalities can avoid
Section 504's waiver requirement on a piecemeal basis, by simply
accepting federal funds for some departments and declining them for
others." '141 In this manner, states are not required to renounce all fed-
eral funding "to shield chosen state agencies from compliance with
Section 504.142

The Arkansas Department of Education argued that Section
504's waiver requirement exceeded Congress' Spending Clause power
by permitting Congress to place overly broad conditions on the
receipt of federal funds, which made the federal grant impermissibly
coercive. 43 Relying upon College Savings Bank, the Arkansas
Department of Education urged that the "financial inducements"
employed by Congress regarding Section 504 were so "coercive as to
cross the point where pressure turns into compulsion" regarding the

136 Id. at 757-58.
137 Jim C., 235 F.3d at 1080.
138 Id.

139 Id. at 1081.
140 Id.

141 Id.
142 Id.
143 Jim C., 235 F.3d at 1081.
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congressionally imposed conditions. 14 The majority court rejected
this claim. The Arkansas Department of Education would be
required to sacrifice federal funds only for that department. No coer-
cive interference with state sovereignty was present because the state
could follow the "simple expedient of not yielding.' 1 45 According to
the majority court, the Arkansas Department of Education could
avoid the requirements of Section 504 by declining federal education
funds. The sacrifice of all federal funds, would be politically painful,
but would not, in the court's opinion, compel Arkansas' choice. 146

The dissent in Jim C. began its analysis with the recognition that
Section 504 of the RA and its related abrogation clause did not abro-
gate the state's Eleventh Amendment immunity. 47  Having deter-
mined that the RA imposed duties upon the states that exceeded
those commanded by the Fourteenth Amendment, and thus it was
beyond Congress' Section 5 power, the dissent focused its analysis
upon "whether Congress, in the guise of Spending Clause legislation,
can achieve indirectly what it cannot constitutionally achieve
directly."'' 4 The dissent questioned whether Congress could appropri-
ately present the states with a choice of losing all federal funds for
traditional state activities, or, in order to preserve funding, waiving
Eleventh Amendment Immunity. 149

The dissent was concerned that "if the Spending Clause is simul-
taneously interpreted to permit Congress to seek otherwise forbidden
regulatory aims indirectly through a conditional offer of federal funds
to the states, the notion of 'a federal government of enumerated pow-
ers' will have no meaning."'15° The dissent recognized that the only

144 Id. (citing Coll. Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527
U.S. 666, 687 (1999)).

145 Id. at 1082 (citing Oklahoma v. United States Civil Serv. Comm'n, 330 U.S. 127, 143-44
(1947)).

146 Id.; cf. New York v. United States, 505 U.S. 144, 168 (1992) ("by [employing the spend-
ing power to attach conditions on the state's receipt of federal funding], as by any other permissi-
ble method of encouraging a State to conform to federal policy choices, the residents of the State
retain the ultimate decision as to whether or not the State will comply. If a State's citizens view
federal policy as sufficiently contrary to local interests, they may elect to decline a federal
grant.").

147 235 F.3d at 1082 (Bowman, J., dissenting). For the prior panel's complete analysis on
this point, see Bradley v. Arkansas Department of Education, 189 F.3d 745, 754-56 (8th Cir.
1999).

148 Jim C., 235 F.3d at 1083 (Bowman, J., dissenting).
149 Id.
150 Id. (quoting Baker, supra note 108, at 1920).
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way to give content and significance to the Tenth Amendment's reser-
vation of all non-delegated federal powers to the states was to nar-
rowly interpret Article I to implicitly exclude congressional plenary
power to directly regulate the states.151

The dissent agreed with Justice O'Connor's analytical concern
expressed in her dissenting opinion in South Dakota v. Dole.152 Justice
O'Connor had expressed concerns that a broad reading of the Spend-
ing Clause would give "power to the Congress to tear down the barri-
ers, to invade the states' jurisdiction, and to become a parliament of
the whole people, subject to no restrictions save such as are self-
imposed.' 15 3  The Spending Clause power needed to be limited
beyond Congress' mere notion of "the general welfare," as expressed
by the choices selected for spending the "vast financial resources" of
the federal government.15 4 She observed: "[t]his, of course... was not
the Framers' plan and it is not the meaning of the Spending
Clause."155

The dissent in Jim C. concluded that the conditions on the receipt
of federal funds under Section 504 of the RA must bear some rela-
tionship to the purpose of the federal spending involved. 56 The dis-
sent could find no relationship between the condition (waiver of
Eleventh Amendment immunity with respect to Rehabilitation Act
claims) and the purpose of most federal grants to the states for educa-
tion.157 The purpose, broadly stated, in providing federal educational
grants is to improve the overall quality of education.1 58 As the dissent
stated: "[a]lthough fair, nondiscriminatory treatment for disabled per-
sons is a part of the total picture, it is only a small part. "159 Because
the condition imposed by Congress was overly broad, going to all fed-
eral funds received by the Arkansas Department of Education, the
dissent concluded that regardless of the specific purpose of the funds,
the State's waiver of its Eleventh Amendment immunity had not been
validly exacted. 6

151 Id.
152 483 U.S. 203, 212-17 (O'Connor, J., dissenting).
153 Id. at 217 (quoting United States v. Butler, 297 U.S. 1, 78 (1936)).
154 Id.
155 Id. (citing Butler, 297 U.S. at 78).
156 See Jim C., 235 F.3d at 1084.
157 Id.
158 Id.
159 ld.
160 Id.
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The en banc court's analysis in Jim C. only highlights the inherent
problems with the waiver analysis. The en banc court essentially
acknowledged that a state can pick and choose what state agencies'
sovereign immunity will be waived and will be subject to federal legis-
lation. Remarkably, this analysis is contrary to the Supreme Court's
observation in Kansas v. Colorado.16 1 In Kansas, the Court rhetori-
cally asked "[w]ould the people of any one State trust those of
another [sovereign]. with a power to control the most insignificant
operations of their state government? We know they would not." '62

If states do pick and chose to relinquish their sovereign immunity as
the en banc court in Jim C. reasoned, such a decision to allow federal
legislative control over a state agency is likely based upon increasing
state financial dependence on federal monies and is indirect evidence
of coercion. 6 3 It is apparent that the price set by Congress for contin-
ued state dependence on ever-increasing and desperately needed fed-
eral financial assistance is the state's waiver of its sovereign immunity
as a means to circumvent Congress' inability to directly abrogate
states' sovereign immunity.

III. CONCLUSION

Is there a relationship between the purpose of federal spending
involved under the ADA and its twin statute, the RA, and the
remediation of discrimination against the disabled alleged to have
been perpetrated by the states? Given the Court's conclusion in Gar-
rett regarding the inadequacy of the legislative record supporting
enactment of the ADA, it is difficult to conceive of a relationship
between the condition (waiver of Eleventh Amendment immunity
regarding ADA claims) and the purpose of federal grants to the states
generally and, in specific, grants that are available under the ADA.
Although fair, non-discriminatory treatment for disabled persons is a
part of this total picture, it is only a small part. Because the condition

161 206 U.S. 46, 69 (1907).
162 Id. (quoting McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819) (holding that to

a limited extent the separate States are sovereign and independent, and the relations between
them partake in the nature of international law)).

163 See supra note 68 for a discussion of financial information on federal grants to states.
The en banc court's analysis in Jim C. also lends credence to the authors' contention that to
allow Congress to exact a waiver of sovereign immunity from states would result in a checker-
board quilt of congressional authority. Congressional authority would not only vary between
richer and poorer states, but, as the en banc court posited, would vary within a state depending
on whether the state decided that an agency's sovereign immunity should be waived.
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imposed by Congress is overly broad, and is not supported by an ade-
quate congressional record establishing a need for remediation, it is
reasonable to conclude that a state's waiver of its Eleventh Amend-
ment immunity has not been validly exacted through receipt of such
federal funding.

The analysis of the dissent in Jim C. takes on renewed signifi-
cance in light of the U.S. Supreme Court's decision in Garrett. The
Garrett Court made the final determination that Congress had, in fact,
exceeded its Section 5 authority under the Fourteenth Amendment.
Given that the original intent of the states, in ratifying the Constitu-
tion, was to surrender only a portion of their inherent sovereign
immunity, Congress should not be permitted to unconstitutionally
expand its authority and limit a states' sovereign immunity through
the Spending Clause. To permit otherwise would place the United
States Constitution and congressional authority under the Constitu-
tion "for sale" by the coercive power of the congressional purse.
Poor states in need of federal financial resources would probably
more easily succumb to such pressures while more affluent states
would probably not. Congress' authority throughout the Union would
not be uniform but would depend upon the financial resources of each
state. As a result, poorer states would have unequal sovereign powers
compared to richer states. As noted in Coyle, Congress cannot utilize
its Article I power to admit states to diminish a state's sovereign pow-
ers. Congress should also not be able to circumvent Garrett and
accomplish the same result using its Spending Clause power.

The United States Supreme Court's previous statement in Semi-
nole Tribe may reveal the Court's inclination to this position when it
concluded that: "The Eleventh Amendment restricts the judicial
power under Article III, and Article I cannot be used to circumvent
the constitutional limitations placed upon federal jurisdiction." 1" A
conclusion that Congress can circumvent Garrett by requiring that
states waive their sovereign immunity when receiving federal funds
would not only be contrary to the Framers' original intent in forming a
dual sovereignty system where Congress cannot coerce the states, but
would also result in a checkerboard quilt of state sovereign immunity
and congressional authority based upon such waivers as opposed to
congressional authority based upon the Constitution.

164 Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 72-73 (1996).
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