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I. INTRODUCTION

Teresa, a nine-year-old girl, was sent to the principal's office after
she was disruptive in class. As she sluggishly entered the room, she
found two large men waiting for her. The assistant principal grabbed
her as she entered, and dangled her upside down by her ankles in the
center of the room. As she hung there helplessly, the principal began
repeatedly swatting her across the front of her tiny legs with a split
wooden paddle. The cruel design of the implement was intentionally
split to ensure that her skin was not only slapped, but also pulled as it
was snagged between the wooden grooves. After several swats, the
administrators were satisfied that she had learned her lesson, and
Teresa was allowed to leave. Struggling to walk, and stained with
blood, Teresa retreated to her classroom, left with permanent scars
across both her legs as a constant reminder of that terrible day she had
been disruptive in class.1

Obviously, Teresa's punishment was exceptionally harsh, and her
punishers should be held at least civilly liable, if not criminally. Cer-
tainly, no federal court confronted with such horrid facts, and armed
with a federal statute specifically designed to compensate individuals
subjected to this type of conduct by state agents, could possibly deny
little Teresa a remedy... that is of course, unless she attends school in
the Fifth Circuit.

The Fifth Circuit has not allowed litigants subjected to excessive
corporal punishment in public school to bring claims under 42 U.S.C.
§ 19832 for a violation of substantive due process as long as the state

* George Mason University School of Law, Juris Doctor Candidate 2003.
Based on actual facts. See Garcia v. Miera, 817 F.2d 650 (10th Cir. 1987).

2 42 U.S.C. § 1983 (1995) ("Every person who, under color of any statute, ordinance, regu-
lation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution and laws,
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provides other adequate remedies.3 Yet, in every other circuit, stu-
dents exposed to excessive corporal punishment have a valid federal
claim under § 1983 regardless of the availability of state remedies.4
The United States Supreme Court intentionally declined to address
this substantive due process issue when it decided Ingraham v.
Wright.' Could the Court have foreseen that its failure to address this
issue would result in such widely differing constitutional interpreta-
tions according to the circuit in which one happens to reside?6 Per-

shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding
for redress, except that in any action brought against a judicial officer for an act or omission
taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory
decree was violated or declaratory relief was unavailable. For the purposes of this section, any
Act of Congress applicable exclusively to the District of Columbia shall be considered to be a
statute of the District of Columbia.").

3 E.g., Moore v. Willis Indep. Sch. Dist., 233 F.3d 871, 874-76 (5th Cir. 2000) (explaining
that under Texas state law, remedies available to a child subjected to excessive corporal punish-
ment include the possible criminal action for assault or injury to a child, or a possible tort action
for negligence (citations omitted)). Each state in the Fifth Circuit expressly allows for the corpo-
ral punishment of public school children through statute. LA. REV. STAT. ANN. § 17:223 (West
2001); Miss. CODE ANN. § 37-11-57 (2001); TEX. EDUC. CODE ANN. § 22.051 (Vernon 2001)
(granting civil immunity to teachers for disciplining students unless the force used is "excessive"
or "negligent," though the words "corporal punishment" no longer exist in statute). However,
similar to Texas, criminal and civil remedies are technically available to children in Louisiana
and Mississippi when the level of punishment falls without the relevant statutes.

4 See, e.g., Neal v. Fulton County Bd. of Educ., 229 F.3d 1069, 1073 (11th Cir. 2000); Saylor
v. Bd. of Educ., 118 F.3d 507, 514 (6th Cir. 1997) (holding that excessive corporal punishment
may violate substantive due process but that this case does not rise to that level); Metzger v.
Osbeck, 841 F.2d 518, 520 (3d Cir. 1988) ("A decision to discipline a student, if accomplished
through excessive force and appreciable physical pain, may constitute ... a violation of substan-
tive due process prohibited by the Fourteenth Amendment."); Wise v. Pea Ridge Sch. Dist.. 855
F.2d 560, 564 (8th Cir. 1988) ("[Alt some point the administration of corporal punishment may
violate a student's ... substantive due process rights."); Garcia v. Miera, 817 F.2d 650, 654 (10th
Cir. 1987) ("[A]t some degree of excessiveness or cruelty, the meting out of such punishment
violates the substantive due process rights of the pupil."); Hall v. Tawney, 621 F.2d 607, 613 (4th
Cir. 1980) (The "right to ultimate bodily security - the most fundamental aspect of personal
privacy - is unmistakably established in our constitutional decisions as an attribute of the
ordered liberty that is the concern of substantive due process. Numerous cases in a variety of
contexts recognize it as a ... defense against those literally outrageous abuses of official power
... we simply do not see how we can fail also to recognize it in public school children under the
disciplinary control of public school teachers.").

5 430 U.S. 651, 659 (1977) (granting certiorari to affirm the Fifth Circuit's dismissal of the
claims based on Eighth Amendment cruel and unusual punishment and on Fourteenth Amend-
ment procedural due process, while denying certiorari concerning the claim under Fourteenth
Amendment substantive due process).

6 See Jerry R. Parkinson, Federal Court Treatment of Corporal Punishment in Public
Schools: Jurisprudence that is Literally Shocking to the Conscience, 39 S.D. L. REV. 276, 302
(1994).
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haps the Supreme Court knew that a comprehensive standard
applicable to every circuit was simply not feasible at that point in our
American history. With vastly different opinions of corporal punish-
ment from state to state, the Court was not prepared to hand down a
sweeping decision that corporal punishment is a violation of substan-
tive due process in every circuit.

The Fifth Circuit's decision in Ingraham v. Wright7 accommo-
dated this need for a flexible standard. The original rule from Ingra-
ham (hereinafter "Ingraham Rule") would allow a federal circuit
court to hear substantive due process § 1983 claims only when evi-
dence from the states within that circuit suggested that corporal pun-
ishment was not reasonably related to a legitimate state interest. 8

Because there are differing opinions from state to state about whether
corporal punishment is part of the legitimate state interest in promot-
ing public school discipline, a violation of substantive due process also
differs according to the circuit in which a student resides.9 Further-
more, these state views about corporal punishment are also subject to
change as societal views evolve."l The original Ingraham Rule
allowed for necessary flexibility during the current transitional phase
of American history as we shift from a society that once condoned
corporal punishment of school children to a society that does not.

However, the once flexible Fifth Circuit standard has now been
transformed into a rule that fails to accommodate modern changes in
public opinion. The Fifth Circuit originally looked to evidence of state
approval of corporal punishment as a legitimate means of keeping dis-
cipline in public school (the availability of state court remedies being
only one possible factor) to determine that there had been no substan-
tive due process violation."i Since that time, the Fifth Circuit itself has
misapplied its own precedent, creating a rule based entirely on the
presence of state court remedies to determine whether a claim under

7 Ingraham v. Wright, 525 F.2d 909 (5th Cir. 1976), affd, 430 U.S. 651 (1977).
8 See id. at 915-17.

9 This rule would explain why all of the circuits except the Fifth allow § 1983 substantive
due process claims for excessive corporal punishment. In each of the other circuits, a majority of
the states within that circuit have outlawed public school corporal punishment through either
state or local school board legislation. See infra note 137-38.

10 See discussion infra Part IV (discussing the transition the Eleventh Circuit made in
recently joining the other circuits when evidence from the states within that circuit suggested
that corporal punishment was no longer regarded as reasonably related to school discipline).

11 See Ingraham, 525 F.2d at 917.
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§ 1983 exists.12 This new standard (hereinafter the "State Remedy
Rule") has done two things. First, it has weakened the Fifth Circuit's
position, making it very difficult to justify its rulings in the face of
opposition from other circuits. Second, it has changed the once flexi-
ble Ingraham Rule, that allowed the court to hear substantive due
process § 1983 claims after evidence of public opinion regarding cor-
poral punishment within the state evolved, into a rule that absolutely
prevents it.

This comment asserts that corporal punishment in public schools
may only be a violation of substantive due process under § 1983 if
evidence of public opinion from the states within a particular circuit
suggests that corporal punishment is not reasonably related to a valid
state interest. It also suggests that the original Fifth Circuit Ingraham
decision advocated this rule, but that subsequently, the Fifth Circuit
unintentionally created an overly binding precedent that prevents any
possible shift in Fifth Circuit cases, even when states within the Fifth
Circuit manifest disapproval of corporal punishment. The current
State Remedy Rule makes it impossible for the federal courts to
entertain § 1983 substantive due process claims for excessive corporal
punishment as long as "the forum state affords adequate post-punish-
ment civil or criminal remedies for the student to vindicate legal trans-
gressions."13 The Fifth Circuit has left itself with only three options:
first, it can continue to dismiss every § 1983 claim based on substan-
tive due process violations and simply wait for the states to outlaw the
use of corporal punishment in public schools; second, the court could
overrule its recent decisions; or third, as this comment advocates, the
court could revert back to its original Ingraham Rule which would
allow flexibility to accommodate evolving societal opinions. This third
option would ensure consistent Fifth Circuit precedent while at the
same time allow § 1983 substantive due process claims in federal court
when, in hopefully the near future, states within the Fifth Circuit
begin to show signs that corporal punishment is no longer regarded as
reasonably related to a legitimate state interest.

12 See Moore v. Willis Indep. Sch. Dist., 233 F.3d 871, 875 (5th Cir. 2000) ("'Our precedents
dictate that injuries sustained incidentally to corporal punishment, irrespective of the severity of
those injuries or the sensitivity of the student, do not implicate the due process clause if the
forum state affords adequate post-punishment civil or criminal remedies for the student to vindi-
cate legal transgressions."' (quoting Fee v. Herndon, 900 F.2d 804, 808 (5th Cir. 1990))).

13 Fee, 900 F.2d at 808.

[Vol. 13:1



UP A CREEK . .. BUT NOT WITHOUT A PADDLE

Part II sets forth the necessary background for this discussion. A
brief history of the practice of corporal punishment in America is fol-
lowed by a summary of substantive due process and how it relates to
42 U.S.C. § 1983. Part III reviews Ingraham v. Wright and its influ-
ence on both Fifth Circuit decisions and key decisions in other circuits.
Then, Part III examines the dilemma resulting from the Fifth Circuit's
State Remedy Rule. Finally, in Part IV, an examination of a recent
decision in the Eleventh Circuit is used to further clarify the Fifth Cir-
cuit's options.14 Part V concludes that by reverting back to the origi-
nal Ingraham Rule, the Fifth Circuit could have reached the same
outcome in 1976, while providing an avenue to join the other circuits
in their consideration of substantive due process violations under
§ 1983 if and when the time is right.

II. BACKGROUND: § 1983 CLAIMS BASED ON EXCESSIVE
CORPORAL PUNISHMENT AS A VIOLATION OF

SUBSTANTIVE DUE PROCESS

A. Corporal Punishment. Grandfather's Horror Stories, Many
Children's Reality

In the context of public schools, corporal punishment occurs
when a teacher or school administrator intentionally inflicts any sort
of physical pain on a student as a punishment for past behavior and a
deterrent for future misconduct. 5 Contrary to what some may think,
the problem of corporal punishment is not merely one of the past.
During the 1999-2000 school year, 339,725 students were corporally
punished in the United States, and more than 40% of those punished
reside in states that comprise the Fifth Circuit.16 Though corporal
punishment is less of a problem today than it was in the past, its deep-

14 The correlation between the Fifth and Eleventh Circuits is insightful because at the time
of the original Ingraham decision, Texas, Louisiana, Mississippi, Alabama, Georgia and Florida
were all part of the Fifth Circuit. However, in 1981, Alabama, Georgia and Florida became the
new Eleventh Circuit. Since that time, because of differing opinions regarding the use of corpo-
ral punishment within their respective states, the Fifth and Eleventh Circuits have treated § 1983
substantive due process claims completely different. See discussion infra Part IV.

15 RONALD A. PAQUET, JUDICIAL RULINGS, STATE STATUTES AND STATE ADMINISTRA-

TIVE REGULATIONS DEALING WITH THE USE OF CORPORAL PUNISHMENT IN PUBLIC SCHOOLS 8
(1982).

16 OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., 2000 ELEMENTARY AND SECONDARY

SCHOOL SURVEY, TABLE 7/8A (2000), available at http://205.207.175.84/ocr20OOr/eng/wdsapp/
browsetablesp.asp. [hereinafter 2000 E&S SURVEY].
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rooted traditions in American history prevent the practice of corporal
punishment from being easily eradicated from public schools.

Since colonial times corporal punishment has been part of the
American culture.17 "[O]ld world traditions and religious convictions
made corporal punishment a way of life.""8 Children were viewed as
licentious, disobedient and prone to sin, especially those who were not
disciplined at home; hence, it became the self-proclaimed duty of
teachers to "instill in [children] a fear of the awful and dreadful conse-
quences of sin."19 Although society's views about the inherent nature
of children are changing, the practice of corporal punishment is still
literally in full swing in many areas of the United States. While, the
practice is no longer justified by a theory of in loco parentis, it is now
justified in a way "more consonant with compulsory education laws;
... the State itself may impose such corporal punishment as is reason-
ably necessary 'for the proper education of the child and for the main-
tenance of group discipline."' 20

More recently, social trends indicate that corporal punishment
should play less of a role, if any, in the lives of public school children.21

Of course, eradicating this problem is a very long process. "[A] long
habit of not thinking a thing wrong, gives it a superficial appearance of
being right, and raises at first a formidable outcry in defense of cus-
tom. But the tumult soon subsides. Time makes more converts than
reason. '"22 With time, Americans have begun to realize that the disci-
plinary practices of their forefathers may not necessarily be suitable
for their children.

Modern public opinion has registered its disapproval of corporal
punishment in public schools through state or local school board regu-
lation. Not only does such legislation provide evidence of popular
opinion, it is also the most direct and effective avenue of addressing
the problem of corporal punishment. Currently, twenty-seven states
and the District of Columbia have outlawed corporal punishment in
public school.2 In at least ten other states, more than half of the stu-

17 PAQUET, supra note 15, at 8.
18 Id.
19 Id. at 9.
20 Ingraham v. Wright, 430 U.S. 651, 662 (1977) (citation omitted).
21 See, e.g., Carolyn Peri Weiss, Note, Curbing Violence or Teaching It: Criminal Immunity

for Teachers Who Inflict Corporal Punishment, 74 WASH. U. L.Q. 1251, 1255 (1996).
22 THOMAS PAINE, COMMON SENSE, introduction (1776).
23 Alaska, California, Connecticut, Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts,

Michigan, Minnesota, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New York,
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dents attend school in districts that have discontinued corporal pun-
ishment through local regulations.24 Though thousands of students
are still spanked, paddled, or hit every year, substantial progress has
been made over the last few decades in decreasing the frequency of
corporal punishment in the United States. Several factors contribute
to this decline including: recent studies showing the harmful effects
corporal punishment may have on students later in life; modern prac-
tices in better informing and educating teachers; developing alterna-
tive measures of discipline for students; and the increased attention
corporal punishment has received in the federal courtroom. It is with
this last factor that this comment is concerned.

B. § 1983 - Constitutional Torts

In 1871, a decade after the Civil War, Congress passed 42 U.S.C.
§ 198326 as section 1 of the "Ku Klux Klan Act. ' 27 "The Act was
intended to bestow the guarantees of the [F]ourteenth [A]mendment 28

on all black and white citizens. ' 29 However, the Civil Rights Act of
1871 was largely ignored for almost a century.3" In.1961, the Supreme
Court decided Monroe v. Pape, t which essentially gave teeth to

North Dakota, Oregon, Rhode Island, South Dakota, Utah, Vermont, Virginia, Washington,
West Virginia, Wisconsin and the District of Columbia have all officially abolished corporal pun-
ishment in public schools. NAT'L COALITION TO ABOLISH CORPORAL PUNISHMENT IN SCHOOLS,
FACTS ABOUT CORPORAL PUNISHMENT, available at http://www.stophitting.com/disatschool/
facts.php (last modified July 2000) [hereinafter FACTS ABOUT CORPORAL PUNISHMENT].

24 In Arizona, Delaware, Florida, Georgia, Kansas, North Carolina, Ohio, Oklahoma,
Pennsylvania, and Wyoming more than half of the students attend school in districts where cor-
poral punishment has been discontinued through local regulations.. Id.

25 The number of students struck each year has declined since 1976. There were 1,521,896
children struck in 1976 and 365,058 in 1998. Id. In 2000, 339,725 students were corporally pun-
ished. 2000 E&S SURVEY, supra note 16. Though this is progress, it must be remembered that
every other industrialized country except the U.S., Canada and one state in Australia has out-
lawed corporal punishment altogether. See FACTS ABOUT CORPORAL PUNISHMENT, supra note
23.

26 See supra note 2.
27 KAREN M. BLUM & KATHRYN R. URBONYA, SECTION 1983 LITIGATION 2 (1998).
28 The Fourteenth Amendment prevents any state from abridging "the privileges or immu-

nities of citizens of the United States." U.S. CONST. amend. XIV, § 1. It also prevents any state
from depriving "any person of life, liberty, or property, without due process of law" or denying
"any person ... equal protection of the laws." Id.; see also U.S. CONST. amend XIV, § 5 (giving
Congress the authority to enforce these provisions by appropriate legislation).

29 RICHARD S. VACCA & H.C. HUDGINS, JR., LIABILITY OF SCHOOL OFFICIALS AND
ADMINISTRATORS FOR CIVIL RIOHTS TORTS xi (1982).

30 Id.
31 365 U.S. 167 (1961).

2003]



CIVIL RIGHTS LAW JOURNAL

§ 1983 to enforce civil rights guaranteed by the Constitution against
state agents.

Monroe established three important purposes for § 1983: "(1) 'to
override certain kinds of state laws'; (2) to provide 'a remedy where
state law was inadequate'; and (3) to provide 'a federal remedy where
the state remedy, though adequate in theory, was not available in
practice.'" 32 This "federal forum was necessary to vindicate federal
rights because, according to Congress in 1871, state courts could not
protect Fourteenth Amendment rights because of their 'prejudice,
passion, neglect, [and] intolerance.' ,33

Certainly, modern state courts are qualified and competent in
handling cases involving constitutional guarantees. However, this fed-
eral statute continues to provide a much needed remedy against abu-
sive state action. Section 1983 continues to fulfill the same three
purposes that were expounded in Monroe. Section 1983 becomes
especially important when theoretically adequate state remedies
become ineffective due to state agent qualified immunity.34

Section 1983 is now incorporated into the Civil Rights Act of
1964.3' Basically, § 1983 is a very flexible statute that can be used to
restrict actions of any state official acting under color of state law. 36

State officials (including public school teachers and administrators),
while acting in their official capacity, may not arbitrarily or capri-
ciously deny any person subject to their authority any right guaran-
teed by the Constitution or federal laws.37 If such a violation occurs,
the state actor has committed what is commonly referred to as a con-
stitutional tort under § 1983.38 It must be remembered that § 1983 was
not meant to provide a federal forum for every common law tort com-

32 BLUM, supra note 27, at 2 (quoting Monroe, 365 U.S. at 173-75).
33 Id. (quoting Monroe, 365 U.S. at 180).
34 Teachers and school officials are often granted qualified civil immunity in corporal pun-

ishment cases. As long as teachers reasonably believe that such punishment is allowed within
the scope of duty, they will not be held civilly liable for their actions. In a state that has not
outlawed reasonable corporal punishment, it becomes very difficult to prove that a teacher acted
without this good faith belief. Some states have even begun granting criminal immunity to
school teachers as well as administrators. See generally Weiss, supra note 21; see also Moore v.
Willis Indep. Sch. Dist., 233 F.3d 871, 878 (5th Cir. 2000) (Weiner, J., concurring).

35 Laura K. McNally, Recent Development, Doe v. Taylor Independent School District- the
Fifth Circuit Announces a Test for the Application of Section 1983 Against School Officials, 69
TUL. L. REV. 273, 274 (1994).

36 VACCA, supra note 29, at 7.
37 Id.
38 Id.
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mitted by state agents. 39 To recover under § 1983, "a plaintiff must
demonstrate a deprivation of a liberty . . . interest protected by the
Fourteenth Amendment," including, "both the specified rights found
in the Bill of Rights and the 'fundamental rights' recognized by the
courts."4 A successful litigant suing under § 1983 may be awarded
equitable remedies as well as monetary damages.41 Since Monroe,
§ 1983 has become a very powerful weapon in the enforcement of
rights secured by the Fourteenth Amendment.42

C. Substantive Due Process

This comment is concerned only with the Fourteenth Amend-
ment guarantees of substantive due process. The Fourteenth Amend-
ment prohibits a state from "depriv[ing] any person of life, liberty, or
property, without due process of law."4 3 The courts recognize two
types of due process: substantive and procedural.' Substantive due
process deals with the actual individual interest that has been violated,
whereas, with procedural due process, "[i]t is not the deprivation itself
that is actionable, but only the deprivation without the requisite pro-
cess." 45  Substantive due process is basically a guaranty that a state
must be reasonable (not arbitrary) when limiting or eliminating any
rights enumerated in the Bill of Rights or other fundamental rights
recognized by the courts.'

39 "Although certainly many actions by state officials violate both the Constitution and the
common law, it has never been thought that every violation of the common law by a state officer
necessarily implicates the Constitution." Rodney A. Smolla, The Displacement of Federal Due
Process Claims by State Tort Remedies: Parratt v. Taylor and Logan v. Zimmerman Brush Com-
pany, 1982 U. ILL. L. REV. 831, 841 (1982).

40 McNally, supra note 35, at 274 (footnotes omitted).
41 BLUM, supra note 27, at 2.
42 Id.
43 U.S. CONST. amend. XIV, § 1.
44 "Procedural due process guarantees only that there is a fair decision-making process

before the government takes some action directly impairing a person's life, liberty or property."
JoHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 375 (6th ed. 2000). Procedu-
ral due process deals exclusively with the proceedings leading up to, or following, the depriva-
tion of life, liberty or property. VACCA, supra note 29, at 15. Basically, whenever the state
deprives someone of a personal liberty, two main procedures must be followed; first, the person
losing the interest must be given adequate notice from the state, and second, the person must be
given an opportunity to defend himself (usually requiring some sort of hearing). BLUM, supra
note 27, at 16.

45 BLUM, supra note 27, at 14.
46 Courts have recognized, among others, the right to travel, the right to privacy, the right

to vote and all First Amendment rights as fundamental rights. The Supreme Court has also
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Substantive due process is a complicated issue4 7 that spawns
mixed opinions among judges and scholars.a8 Generally, courts are
"reluctant to expand the concept of substantive due process because
guideposts for responsible decision making in the uncharted area are
scarce and open-ended."49 Furthermore, "whenever 'an explicit tex-
tual source of constitutional protection' addresses particular behavior,
courts must rely on the more explicit source of protection to analyze
the claim, rather than the amorphous and open-ended concept of sub-
stantive due process."5 Nevertheless, there are no other more appli-
cable constitutional protections for a student who has been subjected
to excessive corporal punishment. Therefore, the only available rem-
edy is the substantive due process protection of the Fourteenth
Amendment or no federal remedy at all. The Supreme Court
declined to review this substantive due process remedy when given
the opportunity in Ingraham v. Wright.

III. CIRCUIT COURTS' REACTION TO SUPREME COURT SILENCE

In 1976, the United States Supreme Court was given an opportu-
nity to ensure that substantive due process violations resulting from
excessive corporal punishment could be vindicated in federal court
under § 1983. However, without giving much explanation or gui-
dance, the Court declined to do so, leaving the lower courts to wade
through this quagmire of judicial silence themselves.

A. The United States Supreme Court Decides that No Decision is
the Best Decision
Ingraham v. Wright" was initially filed in the United States Dis-

trict Court for the Southern District of Florida by the parents of two

recognized that "corporal punishment in public schools implicates a constitutionally protected
liberty interest." Ingraham v. Wright, 430 U.S. 651, 672 (1976).

47 Explaining the history and jurisprudence of substantive due process is beyond the scope
of this comment. However, it is enough to recognize that concerning corporal punishment in
public schools, substantive due process has been the primary basis of § 1983 litigation in circuit
courts.

48 See generally James W. Ely, Jr., The Oxymoron Reconsidered: Myth and Reality in the
Origins of Substantive Due Process, 16 CONST. COMMENT. 315 (1999).

49 Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992).
50 BLUM, supra note 27, at 18 (quoting Albright v. Oliver, 510 U.S. 266, 273 (1994) (plural-

ity opinion)).
51 430 U.S. 651 (1977). In the original case, the named plaintiffs were Eloise Ingraham and

Willie Everett, the parents of James Ingraham and Roosevelt Andrews, respectively. Id. at 653.
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junior-high-aged boys, on behalf of their sons and all other students in
Dade County, Florida. The boys had both been subjected to "excep-
tionally harsh" corporal punishment on separate occasions without
prior hearing,5 2 yet this harsh punishment was allowed under existing
Florida state law and school board regulations.53 The § 1983 claim
alleged violation of Eighth Amendment prohibitions against cruel and
unusual punishment, and Fourteenth Amendment guarantees of both
procedural and substantive due process. The district court dismissed
the complaint, holding that "a jury could not lawfully find that either
of the plaintiffs sustained a deprivation of constitutional rights."54 The
Fifth Circuit affirmed this decision,5 and the Supreme Court granted
certiorari.56

The Supreme Court, in a five to four opinion, affirmed those
aspects of the Fifth Circuit's decision that dealt with cruel and unusual
punishment57 and procedural due process.5 8 However, though the

Named as defendants were Willie J. Wright (principal), Lemmie Deliford (assistant principal),
Solomon Barnes (assistant principal) and Edward L. Whigham (superintendent of the Dade
County School System). Id. at 654. The complaint contained three counts. The first and second
were individual actions for damages based on alleged paddling incidents. Id. at 653. The third
count was a class action seeking declaratory and injunctive relief. Id. at 653-54. The plaintiff
class was certified by the court under FED. R. Civ. P. 23(b)(2) and (c)(1) as "All students of the
Dade County School system who are subject to the corporal punishment policies issued by the
Defendant, Dade County School Board .... Id. at 654 n.2 (quotations omitted). After plain-
tiffs presented evidence on the third count, the court granted the defendant's motion for judg-
ment as a matter of law on all three counts pursuant to FED. R. Civ. P. 41(b). Id. at 654; see
generally Ingraham v. Wright, 525 F.2d 909, 912 (5th Cir. 1976) (discussing district court's grant
of dismissal), affd, 430 U.S. 651 (1977).

52 Ingraham, 430 U.S. at 657. "Because he was slow to respond to his teacher's instruc-
tions, Ingraham was subjected to more than 20 licks with a paddle while being held over a table
in the principal's office." Id. The beating required medical attention and caused him to miss 11
days of school. Id. The other plaintiff, Andrews, was paddled several times for other minor
disobedience. Id. Twice he was struck on his arms, and on the worst occasion was left without
the use of one of his arms for an entire week. Id.

53 Id. at 655-56 nn.5-6.
54 Ingraham, 525 F.2d at 912.
55 See id. at 919-20. Originally, a panel of judges voted to reverse the district court, see

Ingraham v. Wright, 498 F.2d 248 (5th Cir. 1974), but upon rehearing en banc, the Court of
Appeals vacated its prior judgment and affirmed, see Ingraham, 525 F.2d at 909.

56 See Ingraham v. Wright, 425 U.S. 990 (1976) (mem.) (granting certiorari). The Supreme
Court limited certiorari to the issues of cruel and unusual punishment and procedural due pro-
cess. Id. at 990-91.

57 Ingraham, 430 U.S. at 660-72. The Court concluded that the Eighth Amendment guar-
antees against cruel and unusual punishment only apply to criminals in custody. Id. "Despite
the general abandonment of corporal punishment as a means of punishing criminal offenders,
the practice continues to play a role in the public education of schoolchildren in most parts of the
country." Id. at 660. The Court justified its decision because the "openness of the public school
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Supreme Court agreed that the "elimination or curtailment of corpo-
ral punishment would be welcomed by many as a societal advance,"59

the Court declined to address the issue of substantive due process or
to utilize it as a means toward that end. Because the Court expressly
declined to reconsider the Fifth Circuit's analysis of substantive due
process, this issue, at least in other circuits, has "become the principal
battleground for constitutional challenges to the use of corporal
punishment."6"

B. The Fifth Circuit Dilemma

Interpreting the Supreme Court's silence as tacit approval of its
initial treatment of the substantive due process issue in Ingraham v.
Wright, the Fifth Circuit continued to rely on its original ruling. The
Ingraham Rule was sound, and most importantly, its flexibility
allowed for change along with society's views about corporal punish-
ment.6' However, since the Fifth and Eleventh Circuits split in 1981,

and its supervision by the community afford significant safeguards against the kinds of abuses
from which the Eighth Amendment protects the prisoner." Id. at 670. For a general discussion
of the flaws concerning this part of the Court's judgment, see generally Parkinson, supra note 6,
at 281-83.

58 Ingraham, 430 U.S. at 682 (holding that prior hearings are not necessarily essential to
adequately afford procedural due process in public school corporal punishment cases because
with the "low incidence of abuse, the openness of our schools, and the common-law safeguards
that already exist, the risk of error that may result in violation of the schoolchild's substantive
rights can only be regarded as minimal." For a general discussion of the flaws concerning this
part of the Court's judgment, see generally Parkinson, supra note 6, at 283-86.

59 Ingraham, 430 U.S. at 681.
60 Parkinson, supra note 6, at 281.
61 A similar change in judicial decisions that mirrored evolving societal opinion is evi-

denced by state regulation of working conditions in the early 1900's. A state can only exercise its
police power over areas that concern the health, safety or general welfare of its citizens. In 1905,
the state of New York enacted a law that limited the hours and working conditions of bakers.
The Supreme Court invalidated the law (using the same reasonable relationships test it used
later in Ingraham) because it determined that local working conditions were not reasonably
related to health, safety and welfare. Lochner v. New York, 198 U.S. 45 (1905). However, three
years later, in Muller v. Oregon, the Supreme Court upheld a state law that regulated the work-
ing conditions of women. 208 U.S. 412 (1908). In Muller, the Court was confronted with "the
now famous 'Brandeis brief,' a brief that contained massive documentation - not only to legal
precedent but also references to laws of other states and ... American committees, inspectors of
factories, commissioners of hygiene, and studies of statistical bureaus - to justify the regulation
of the work hours for women." NOWAK, supra note 44, at 410. Nine years later, utilizing similar
evidence of the relationship between the regulation of working conditions and the health, safety
and welfare of state citizens, the Court upheld legislation regulating working conditions for men.
See Bunting v. Oregon, 243 U.S. 426 (1917). Evolving studies in the early 1900's showed that
working conditions were, in fact, reasonably related to the health of workers. Similarly, evolving
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the Fifth Circuit has wavered from its original Ingraham v. Wright
decision concerning substantive due process claims under § 1983. The
new rule, as it has evolved through interpretation in subsequent cases
in the new Fifth Circuit, is flawed and needlessly rigid. It has become
an absolute bar against substantive due process claims under § 1983
whenever alternative state remedies exist. If the Supreme Court's
silence was in fact tacit approval, it certainly was not approval of this
subsequently altered State Remedy Rule.

To understand the pitfalls of the current State Remedy Rule, one
must first understand how the Fifth Circuit precedence has evolved
over recent years. The sections below trace five prominent Fifth Cir-
cuit cases that followed the original Ingraham v. Wright decision.
After the initial discussion of the Ingraham Rule,62 the following three
cases identify specific instances where the court began to mistake or
confuse aspects of the original rule.6 3 The fourth case, Fee v.
Herndon,6' marks the point at which the current State Remedy Rule
was most prominently established as Fifth Circuit precedent.65 Finally,
the fifth case, the most recent application of the State Remedy Rule,
marks a pivotal turning point for the Fifth Circuit and the possibility
of a reapplication of the original Ingraham Rule.66 This brief judicial
history reviews how the Fifth Circuit lost sight of its original Ingraham
Rule and identifies possible options the Fifth Circuit may have in
restoring its proper precedent.67

1. The Foundation: The Ingraham Rule

In its original Ingraham decision, the Fifth Circuit affirmed the
district court's dismissal of a § 1983 claim based on substantive due
process because the court agreed that there was no evidence of arbi-

views today are increasingly suggesting that corporal punishment should no longer be a part of
disciplinary practices in public schools. Considered together with evidence of state opinion,
courts may determine whether the states within its circuit view corporal punishment as being
reasonably related to the legitimate state interest of keeping discipline in public schools. If there
is no longer a reasonable relationship between the two, there has been a violation of substantive
due process.

62 See infra Part III.B.l.
63 See infra Part III.B.2-3.
64 900 F.2d 804 (5th Cir. 1990).
65 See infra Part III.B.3.
66 See infra Part III.C.
67 See infra Part III.D.2.
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trary state action.68 The Fifth Circuit "emphasize[d] that it is not this
court's duty to judge the wisdom of particular school regulations gov-
erning matters of internal discipline."69 The court's only objective was
to ensure that the protections of the Fourteenth Amendment remain
intact. "Only if the regulation bears no reasonable relation to the
legitimate end of maintaining an atmosphere conducive to learning
can it be held to violate the substantive provision of the due process
clause."7 The Fifth Circuit employed this reasonable relationship test
to determine that the school board policy permitting the use of corpo-
ral punishment did not violate the plaintiffs' substantive due process
rights.

The Fifth Circuit noted that "[p]addling of recalcitrant children
has long been an accepted method of promoting good behavior and
instilling notions of responsibility and decorum into the mischievous
heads of school children."71 Key to its decision was this reference to
the historical use of corporal punishment as a socially accepted mech-
anism of discipline. Unless there was some evidence within the circuit
that corporal punishment was no longer regarded as a reasonable
means of achieving such ends, the court was not willing to decide that
the state or its agents had acted arbitrarily.7

To determine whether the plaintiffs had suffered due to arbitrary
state action, the court searched for any evidence of public opinion
within its jurisdiction suggesting that corporal punishment was no
longer viewed as reasonably related to school discipline. The court
first looked to any applicable state statutes.73 Florida law implicitly
allowed for reasonable corporal punishment in public schools while
placing appropriate limits on those school officials who would abuse
it.74 Because of this, the court determined that public opinion, as

68 Ingraham v. Wright, 525 F.2d 909, 915-17 (5th Cir. 1976), affd, 430 U.S. 651 (1977).
69 Id. at 917.
70 Id. "The plaintiff's right to substantive due process is 'a guarantee against arbitrary leg-

islation, demanding that the law not be unreasonable and that the means selected shall have a
real and substantial relation to the object sought to be attained. The test is whether there be a
matter touching the public interest which merits instant correction at the hands of the authorities
and, if so, that the remedy adopted by the rule-making authorities be reasonably calculated to
correct it."' Id. at 916 (quoting Sims v. Bd. of Educ., 329 F. Supp. 678, 684 (D.N.M. 1971)).

71 Ingraham, 525 F.2d at 917.
72 Id.
73 Id. at 915-16.
74 "Each teacher or other member of the staff of any school shall assume such authority for

the control of pupils as may be assigned to him by the principal and shall keep good order in the
classroom . . . but he shall not inflict corporal punishment before consulting the principal or
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manifest through the Florida state legislature, viewed reasonable cor-
poral punishment as being reasonably related to the legitimate end of
providing an atmosphere conducive to learning.

The court next turned to local school board regulations.75 The
Dade County School Board Policy 5144 also allowed for corporal pun-
ishment at the hand of school officials.7 6 The policy set forth the per-
sonnel who should administer the punishment, and the manner and
circumstances in which reasonable corporal punishment would be
allowed.77 The court determined that, even at this local level, there
seemed to be approval of the use of reasonable corporal punishment
under the appropriate circumstances.

After considering this evidence of state approval, the Fifth Circuit
agreed with the district court that "the evidence has not shown that
corporal punishment in concept, or as authorized by the school board,
or as applied throughout the school system, is arbitrary, capricious, or
wholly unrelated to the legitimate state purpose of determining its
educational policy."78 The Fifth Circuit found no evidence suggesting
that historical American views of corporal punishment had changed
within the circuit. Therefore, the Court concluded that there had
been no violation of substantive due process rights.79

The reasoning was logical, the practical application was sound,
and with tacit approval from the Supreme Court, the Fifth Circuit had
effectively laid a solid foundation for its rule for deciding § 1983 sub-

teacher in charge of the school, and in no case shall such punishment be degrading or unnecessa-
rily severe in its nature." FLA. STAT. ANN. § 232.27 (West 1976).

75 Ingraham, 525 F.2d at 916.
76 Id.
77 Id. at 916 n.6. Policy 5144 provided in part:

Corporal punishment may be used in the case where other means of seeking cooperation
from the student have failed. If it appears that corporal punishment is likely to become
necessary, the teacher must confer with the principal. The principal will determine the
necessity for corporal punishment and designate the time, place, and the person to admin-
ister said punishment .... In the administering of corporal punishment, no instrument
shall be used that will produce physical injury to the student, and no part of the body
above the waist or below the knees may be struck. The person administering the.corporal
punishment must realize his own personal liabilities if the student... is physically injured.

Id. Policy 5144 was revised almost 10 months after the Fifth Circuit's decision. Id. The revision
sets a limit on the number of swats to be administered, provides that the swats be administered
"posteriorly," requires a recording of the justifications for punishment, and emphasizes the con-
sideration of the seriousness of the offense in relation to the punishment. Id.

78 Id. at 916 (quotations omitted).
79 Id. at 917.
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stantive due process cases. However, through its application over the
next 25 years, the court began to weaken this once adequate rule.

2. Cracks in the Foundation

In 1983, only two years after the creation of the new Fifth and
Eleventh Circuits, an important, yet subtle, addition was made to the
Ingraham Rule when the Fifth Circuit decided Coleman v. Franklin
Parish School Board.8" This time the case originated in the Western
District of Louisiana and involved a six-year-old boy who was hit on
the head with a coffee mug for "engaging in minor horseplay." 8'
When considering the boy's claim for violation of substantive due pro-
cess, the court applied the Ingraham Rule to determine that no viola-
tion had occurred. 82 The court first looked to Louisiana "statute and
jurisprudence" and found that reasonable corporal punishment was
still expressly condoned.83 Analogous to the court's review in Ingra-
ham, the court next turned to local school board regulations and also
found similar support.' Just like in Ingraham, because of this evi-
dence that the state of Louisiana still regarded reasonable corporal
punishment as reasonably related to a legitimate state interest, the
court determined that there could be no violation of substantive due
process.

After following Ingraham verbatim to this point, the court dis-
cussed in dicta, what in Coleman itself was merely benign instruction,
but what has become the root of the Fifth Circuit's problem. The
court briefly explained to the plaintiff that because what had been
alleged was not a constitutional violation, but merely a violation of
state and local regulations, relief should be sought in state court.85

Although the Coleman court suggested that relief should be sought in
state court, the availability of state remedies was not the basis of the
court's determination that there had been no substantive due process
violation. However, the discussion of available state court remedies,

80 702 F.2d 74 (5th Cir. 1983).
81 Id. at 75. The boy received two stitches on the top of his head. Id. The case also

involved implications of the equal protection clause because the plaintiff was black and his white
friend with whom he was playing received no punishment. The court reversed and remanded the
case on the equal protection issue alone. Id. at 77.

82 Id. at 76.
83 Id.
84 Id.
85 Id.
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though not crucial to the court's decision, occupied a seemingly equal
role in the court's very short opinion. The court's inadvertent focus
on state court remedies continued to gain momentum the following
year.

The case of Woodard v. Los Fresnos Independent School District86

further contributed to the future misapplication of Ingraham in the
Fifth Circuit. A high-school-aged girl was to be punished for using
abusive language on the school bus.87 The regulation at her school
allowed her parents to choose between suspension or "three swats
with a paddle."88 Her mother explicitly told the assistant-principal
that her daughter was not to be touched and agreed to a three-day
suspension.89 However, because the student did not want to jeopard-
ize her scholastic standing by missing school, she asked to be spanked
instead, and her parents subsequently claimed a violation of substan-
tive due process. 9°

The court in Woodard ultimately did not reach the Ingraham rea-
sonable relationship standard in this situation, because the adminis-
tered punishment was not severe enough to warrant a constitutional
analysis. 91 In fact, the complaint did not even allege that the student
suffered any actual injury from the paddling.92 As the court
explained, "[elvery tort committed by a state official is not a violation
of constitutional rights. Every deviation from a state agency regula-
tion does not constitute a denial of due process."93 Because the
administered punishment was relatively trivial, with the student's con-
sent no less, the court concluded that this was not excessive corporal
punishment and could not have been a violation of substantive due
process.

Although, the appropriate ruling had been made, the court's
statement of the holding has been subsequently misconstrued. The
court held "that this departure from school rules at the minor's
request was not a denial of her constitutional rights. This was at most
a tort for which state courts afford relief."94 The existence of state

86 732 F.2d 1243 (5th Cir. 1984).
87 Id. at 1244.
88 Id.
89 Id.
90 Id.
91 Id.
92 Id. at 1245.
93 Id. at 1244.
94 Id.
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remedies was not the basis for the district court's decision to dismiss,
but by suggesting that in this case it was at most a matter for the state
court, the Fifth Circuit continued to seemingly place more and more
importance on state remedies.

3. A Flawed Final Product: The State Remedy Rule

In Cunningham v. Beavers,95 the court whole-heartedly applied
the new State Remedy Rule as it had seemingly evolved. This time,
two kindergarten-aged girls were paddled with a wooden board a total
of five times each for "snickering."96 In both cases, the paddlings
"clearly constituted child abuse."97 Still, the court determined that
there had been no substantive due process violation.98 Perhaps this
was the proper decision,9 9 but the court applied a misinterpreted con-
glomeration of Ingraham's progeny, thus effectively eviscerating the
original Ingraham Rule.

In Cunningham, the court mistakenly relied on the Supreme
Court's Ingraham decision concerning procedural due process as well
as the Coleman and Woodard decisions to enumerate a new standard
for deciding corporal punishment cases under § 1983.1' Specifically,
the Cunningham court applied a statement made in Woodard that
cited generally the Supreme Court's analysis of procedural due pro-
cess in Ingraham. The court said that "the infliction of punishment
may transgress constitutionally protected liberty interests, but, if the
state affords the student adequate post-punishment remedies to deter
unjustified or excessive punishment and to redress that which may
nevertheless occur, the student receives all the process that is constitu-
tionally due." '' The availability of state remedies, originally used as
evidence by the Fifth Circuit to determine that no substantive due pro-
cess violation had occurred, and later discussed by the Supreme Court

95 858 F.2d 269 (5th Cir. 1988).
96 Id. at 271. The principal gave the girls two swats each for snickering in the hallway. Id.

Three more swats were given subsequently by the girls' teacher for continuing to snicker in the
classroom. Id.

97 Id. Ashley was first examined by her doctor who determined she had been "spanked too
hard." Id. Both girls were then taken to the Jacksonville Police Department. Photographs were
taken the next day at the Child Welfare Office where social workers stated that this was clearly
child abuse. Id.

98 Id. at 272.
99 Under the Ingraham Rule the same result would probably have been reached.
1oo Cunningham, 858 F.2d at 271-72.
101 Id. at 272 (quoting Woodard, 732 F.2d at 1245).
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while considering procedural due process, was now being used as the
sole justification behind Cunningham's substantive due process
decision.10 2

Not only is the Fifth Circuit's argument contrary to the U.S.
Supreme Court's holding in Monroe, which determinatively stated
over forty years ago that § 1983 claims of substantive due process vio-
lations are not precluded by the existence of state remedies, °3 the
court has also left itself little leeway to ever rule in favor of future
§ 1983 substantive due process claims. Notably, toward the end of the
Cunningham decision, the court drew attention to the empirical evi-
dence brought by the plaintiff that "refutes the rationality of using
corporal punishment to achieve the goals of discipline in educa-
tion." 104 The court suggested that the litigants bring "the wealth of
empirical research . . . to the attention of the Texas legislature," ' 5

perhaps in hopes that past court mistakes might be aided by newly
passed anti-corporal punishment legislation.

Nonetheless, "[d]espite the flaws in Cunningham's attempt to
intermesh the substantive and procedural due process inquiries, its
analysis was adopted wholesale by the court in 1990 1°6 in the decision
of Fee v. Herndon."7 Tracy Fee was an emotionally handicapped
sixth-grade special education student with a history of aggressive
behavioral problems.08 He was subjected to corporal punishment in
the principal's office for "misbehaving in class."1 9 The court dis-
missed the substantive due process claim because the state provided

102 See id. at 270-271 ("Because the state of Texas allows for the corporal punishment of
children, and provides adequate state criminal and tort remedies for excessive punishment, we
affirm the district court's dismissal of the plaintiffs section 1983 complaint.").

103 See Monroe v. Pape, 365 U.S. 167, 183 (1961) ("It is no answer that the State has a law
which if enforced would give relief. The federal remedy is supplementary to the state remedy,
and the latter need not be first sought and refused before the federal one is invoked.").

104 Cunningham, 858 F.2d at 273.
105 Id.
106 Parkinson, supra note 6, at 296-97.
107 Fee v. Herndon, 900 F.2d 804 (5th Cir. 1990).
108 Id. at 806.
109 Id. The school admitted to giving three swats with a paddle but denies claims that it

could have led to a six-month hospitalization in a psychiatric ward. The school claimed that if
Tracy received any other injuries, it was a result of his violent protesting and thrashing about in
the office. Furthermore, Tracy's parents had given written permission for the school to adminis-
ter three paddle swats for misbehavior three weeks earlier. Id. at 806-07 n.2.
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adequate civil and criminal sanctions for excessive corporal
punishment.11 °

The Fifth Circuit's State Remedy Rule was clearly articulated in
Fee. "Our precedents dictate that injuries sustained incidentally to
corporal punishment, irrespective of the severity of these injuries or
the sensitivity of the student, do not implicate the due process clause
if the forum state affords adequate post-punishment civil or criminal
remedies for the student to vindicate legal transgressions." '

This statement of the rule, though misguided, sheds light on the
analysis the court engaged in previously during Woodard."' The rule
actually calls for a two-step analysis of corporal punishment cases:
first, the court addresses the threshold question of whether a substan-
tive due process violation has occurred by determining whether the
state provides an adequate remedy; and second, the court considers
whether the injury complained of merits constitutional protection, as
opposed to a simple tort. In Woodard, the court simply pointed out
that even in the absence of a state remedy, the injury complained of
did not rise to the level of constitutional protection under the second
step of the analysis.1 3 The court was correct in applying the two-step
test. This comment suggests reconsideration of only the first step of
this analysis.

C. Reconsidering Ingraham: A Chance To Rebuild

The current State Remedy Rule was applied most recently in
Moore v. Willis Independent School District,"1 4 this time involving an
eighth-grade student athlete who was punished with extra physical
exercise requirements for talking during roll call." 5 The court again
held that "as long as the state provides an adequate remedy, a public
school student cannot state a claim for denial of substantive due pro-
cess through excessive corporal punishment, whether it be against the

110 Id. at 808-09.

111 Id. at 808 (emphasis in original).
112 See supra Part III.B.2.
113 See supra Part III.B.2.
114 233 F.3d 871 (5th Cir. 2000).
115 Id. at 873. His gym class teacher made him do 100 up-downs (or squat thrusts) before

continuing with his normal twenty-five minute weightlifting requirement. Id. Later, he was
diagnosed with rhabdomyolysis, renal failure, and esophagitis/gastritis. Id. He was hospitalized
for three weeks and could no longer participate in school sports. Id.

[Vol. 13:1



UP A CREEK ... BUT NOT WITHOUT A PADDLE

school system, administrator, or the employee who is alleged to have
inflicted the damage."'1 16

Circuit Judge Weiner, who delivered the majority opinion in
Moore, also wrote a special concurring opinion.' 17 The special concur-
rence suggests that at least Judge Weiner has realized the dilemma the
Fifth Circuit now faces. According to Judge Weiner, the Moore deci-
sion was proper because the court was bound by its precedent; never-
theless, he indicated that he would be willing to reconsider the
existing rule.118 In support of this position, Judge Weiner reviewed
several flaws in the current State Remedy Rule 9 and drew attention
to the vast majority of other circuit decisions directly in conflict with
the Fifth Circuit.12° Judge Weiner voiced his concerns about the Fifth
Circuit's State Remedy Rule:

It now seems clear to me that in Fee we placed too much reliance on
the mere existence of putative state law remedies when we answered
in the negative the question "whether the federal Constitution inde-
pendently shields public school students from excessive discipline."
The notion that no student injury inflicted under the banner of disci-
pline - regardless of how shocking or severe - can be the result of
arbitrary action as long as relevant state laws are in place, flies in the
face of the constitutional concept of substantive due process. 121

With a growing amount of empirical evidence, public opinion, and
other court decisions suggesting that corporal punishment should no
longer play a role in public schools, the Fifth Circuit has found itself in
a very difficult situation. The Fifth Circuit has identified two apparent
options in the face of this societal change in America since 1976: it can

116 Id. at 874.
117 Id. at 876-880 (Weiner, J., specially concurring).
118 He called for a rehearing en banc to re-examine the court's position, id. at 880, but it

was denied. See Moore v. Willis Ind. Sch. Dist., 248 F.3d 1145 (5th Cir. 2001) (table decision)
(denying rehearing and rehearing en banc).

119 One argument against the Fifth Circuit analysis is that substantive due process viola-
tions under § 1983 are complete when the wrongful action is taken, therefore, leaving no deci-
sion to be made ex post. Moore, 233 F.3d at 877 (Weiner, J., specially concurring) (citing
Zinermon v. Burch, 494 U.S. 113, 125 (1990)). Another problem Judge Weiner contemplated is
state court immunity. "If all defendants in these cases prove to be immune from liability... the
question is presented whether the state really provides a remedy to injured students at all, much
less an adequate one." Id. at 878.

120 Id. at 878-79.
121 Id. at 879-80.
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either rely on the state legislature to ban corporal punishment, as sug-
gested in Cunningham, or it can overrule its own precedent, as sug-
gested by Circuit Judge Weiner in Moore. However, this comment
suggests that the Fifth Circuit may, in fact, have the alternative option
of reverting to the original Ingraham Rule without tarnishing its
recent precedent. 122

D. The Other Circuits
The alternative development of substantive due process § 1983

claims in other circuits identifies not only where the Fifth Circuit went
astray, but also why other circuits are in sync with public attitudes
towards corporal punishment. Instead of dismissing all such claims,
the other circuits saw the Supreme Court's silence on the issue of sub-
stantive due process as an opportunity to address the federal cause of
action within their respective circuits.

1. Development
After the Supreme Court's silence on the substantive due process

issue in Ingraham, the first, and most important § 1983 case among all
the circuits involving substantive due process was Hall v. Tawney.123

In Hall, the Fourth Circuit became the first to hold that substantive
due process may be violated under § 1983 when a child is subjected to
excessive corporal punishment. 124 Hall involved a grade-school girl in
West Virginia who was hit repeatedly by her teacher with a heavy rub-
ber paddle. 25 While the Fourth Circuit case was still pending, the
Supreme Court issued its Ingraham decision, thereby precluding the
procedural due process and cruel and unusual punishment claims.
However, the Hall court was left to determine the substantive due
process issue.

The Fourth Circuit decided that once corporal punishment rose to
a certain level of severity, it could no longer be related to any valid
state interest. The court borrowed language from police brutality
cases to define the requisite level of severity:

122 See infra Part IV-V.
123 621 F.2d 607 (4th Cir. 1980).
124 Id. at 611-13.
125 Id. at 614. She was repeatedly paddled on the thighs, her right arm was twisted in a

struggle, and she was violently pushed into a large desk. Id. She was later taken to the hospital
where she was admitted for a period of ten days and received treatment for skin and soft tissue
damage to both her thighs. Id.
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The substantive due process inquiry in school corporal punishment
cases must be whether the force applied caused injury so severe, was
so disproportionate to the need presented, and was so inspired by mal-
ice or sadism rather than a merely careless or unwise excess of zeal
that it amounted to a brutal and inhumane abuse of official power
literally shocking to the conscience.1 26

This "shocking the conscience" standard has now been adopted by
most other circuit courts.

The Third Circuit applied this standard when a junior high stu-
dent who used inappropriate language was placed in a chokehold by
his physical education teacher.127 After losing consciousness, the stu-
dent fell to the ground and suffered a cut lip, broken nose, and frac-
tured teeth and was subsequently hospitalized a.12  The court suggested
that this could have risen to the level of violating substantive due
process.

129

Both the Sixth Circuit 130 and the Tenth Circuit 31 have applied
Hall's "shocking the conscience" standard to find in students' favor in
§ 1983 substantive due process claims. Garcia v. Miera involved a
nine-year-old in New Mexico who was corporally punished several
times. 132 On the worst occasion, she was held upside down by her
ankles while her principle slapped her across the front of her legs with
a split wooden paddle. 33 She was paddled so severely that her teacher
noticed blood soaking through her clothes when she returned to

126 Id. at 613.
127 Metzger v. Osbeck, 841 F.2d 518, 519 (3d Cir. 1988).
128 Id. at 519-20.
129 The court reversed the district court's dismissal of the plaintiff's substantive due process

claim to allow a jury to determine whether the amount of force used amounted to a constitu-
tional violation.

Even if physical reinforcement of a teacher's verbal admonitions is pedagogically appro-
priate and condoned by school disciplinary policy, we believe a reasonable jury could find
that the restraints employed by Osbeck, if responsible for the student's loss of conscious-
ness, exceeded the degree of force needed to correct Metzger's alleged breach of disci-
pline and that the substantial injuries sustained by Metzger served no legitimate
disciplinary purpose. If the jury is persuaded that Osbeck employed those restraints with
the intent to cause harm, Osbeck will be subject to liability for crossing the "constitutional
line" separating a common law tort from a deprivation of a substantive due process.

Id. at 520-21.
130 See Saylor v. Bd. of Educ., 118 F.3d 507 (6th Cir. 1997); Webb v. McCullough, 828 F.2d

1151 (6th Cir. 1987).
131 See Garcia v. Miera, 817 F.2d 650 (10th Cir. 1987).
132 Id. at 652.
133 Id. at 653.
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class.'34 The Tenth Circuit decided that this level of physical punish-
ment satisfied Hall's "shocking the conscience" standard.

Though the Hall standard, or something similar, has been
adopted by all of the other circuits, still relatively few § 1983 cases
ever meet this threshold standard. Perhaps this "shocking the con-
science" standard is too high for public school corporal punishment
cases.'35 Only the most abhorrent cases of punishment will be able to
meet the benchmark set by these model cases. 3 6 Therefore, although
this comment does not advocate a strict adoption of the Hall "shock-
ing the conscience" standard, a review of the strengths and weak-
nesses of the standard as applied in other circuits will lend itself to the
development of the proper test within the Fifth Circuit.

2. Correlation Among the Circuits

The standards each circuit uses to determine whether excessive
corporal punishment may violate substantive due process under
§ 1983 are more similar than may at first be apparent. The different
rules attempt to conduct the same basic substantive due process
inquiry: whether corporal punishment is reasonably related to a legiti-
mate state interest. If it is not related to a legitimate state interest it is
arbitrary state action and is a violation of substantive due process.

All of the circuits undertake a similar two-step analysis, though
few define their reasoning clearly. First, the courts determine whether
corporal punishment is reasonably related to the legitimate state inter-
est of keeping public school discipline, and second, the courts deter-
mine whether the amount of physical contact rises to a level meriting
constitutional protection. Other circuits do not often discuss the first
step because those circuits have established that corporal punishment
in public schools is no longer an acceptable means of disciplining pub-
lic school children. 137 However, because in the Fifth Circuit there
remains an apparent rational relationship between corporal punish-

134 Id.
135 For a more complete discussion of the weaknesses of Hall's "shocking the conscience"

standard, see generally Parkinson, supra note 6.
136 Parkinson, supra note 6, at 292.
137 In every circuit but the Fifth and the Eleventh, a majority of the states within each

circuit have outlawed corporal punishment in public schools through statute. In the Eleventh
Circuit, in both Georgia and Florida, 60% of the students attend school in districts where corpo-
ral punishment has been banned through local regulations. 2000 E&S SURVEY, supra note 16.
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ment and school discipline, Fifth Circuit courts must continue to con-
sider both of these steps.1 38

The first step of the analysis is the reasonable relationship stan-
dard. Under the original Ingraham Rule, "only if the regulation bears
no reasonable relation to the legitimate end of maintaining an atmos-
phere conducive to learning can it be held to violate the substantive
provision of the due process clause."' 39 With regard only to this first
step of the analysis has the Fifth Circuit wavered from its original
path. Instead of simply allowing the existence of state remedies to be
dispositive of § 1983 cases, the original Ingraham Rule looked to evi-
dence of public opinion within the states suggesting that corporal pun-
ishment was reasonably related to the legitimate state interest of
keeping discipline in public schools.

The second step, which was discussed in Woodard, is similar to
the Hall "shocking the conscience" standard. The second step is used
to determine, in cases where arbitrary state action has first been
found, whether the violation was severe enough to warrant constitu-
tional protections (as opposed to state tort remedy). Nevertheless, in
Woodard, the Fifth Circuit failed to adequately define the criteria
used to determine whether a certain punishment warranted remedies
outside the state courts, and was not certain whether Hall's "shocking
the conscience" standard was appropriate either. However, the court
was certain that a line must be drawn somewhere between simple
torts, which should be addressed in state court, and violations of sub-
stantive due process. Whether the Fifth Circuit uses the "shocking the
conscience" standard or some other criteria that it failed to spell out,
it is clear that some type of inquiry is proper once the first step of the
analysis is met.

Both of these steps are very important to the process of deciding
§ 1983 cases based on substantive due process. The Fifth Circuit
dilemma could be resolved if it followed this two step analysis while
reverting back to the original Ingraham Rule as applied in the first
step of the analysis. The first step would still be whether the regula-
tion was reasonably related to a legitimate state interest, but instead
of relying solely on the existence of state remedies, the court would

138 In the 5th Circuit states, less than half of the students attend schools where corporal
punishment has been abolished. In Mississippi, 90% of the students attend school where corpo-
ral punishment is still condoned. 2000 E&S SURVEY, supra note 16.

139 Ingraham v. Wright, 525 F.2d 909, 917 (5th Cir. 1976), affd, 430 U.S. 651 (1977).
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rely on the evidence of state approval of the practice as suggested in
Ingraham (the existence of state remedies being only one piece of evi-
dence factored into the decision). By once again reverting to the orig-
inal rule, the Fifth Circuit would avoid any concerns about overruling
recent decisions and "depart[ing] from the fabric of the law."' 4° The
outcome of the previously discussed cases would not be affected
because, according to evidence of state approval within the Fifth Cir-
cuit, corporal punishment is still arguably reasonably related to keep-
ing discipline in schools. 141 However, once this opinion of approval
within the states changes, the original Ingraham Rule would allow for
a change in future rulings while remaining consistent with past
decisions.

IV. THE ELEVENTH CIRCUIT LEADS BY EXAMPLE

An example of the flexibility allowed in the original Ingraham
Rule is evident in recent judicial activity in the Eleventh Circuit. As
stated previously, the Eleventh Circuit was once part of the original
Fifth Circuit when Ingraham was decided,'142 and the Fifth and Elev-
enth Circuits are the only two circuits in which none of the states have
outlawed corporal punishment through statute. 143 For these reasons, it

140 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 234 (1995). The Supreme Court
made a very similar decision concerning strict scrutiny and equal protection cases. When the
Court decided Metro Broadcasting, Inc. v. FCC, it wavered from the original track of precedent
when it held that "benign" federal racial classifications need only satisfy intermediate scrutiny.
497 U.S. 547, 564-65 (1990). The previous year, Richmond v. J.A. Croson Co. had established
that such racial classifications had to satisfy strict scrutiny. 488 U.S. 469 (1989). In 1995, the
Court set its precedent straight when it decided Adarand Constructors, Inc. v. Pena, which held
that "all racial classifications, imposed by whatever federal, state, or local government actor,
must be analyzed by a reviewing court under strict scrutiny." 515 U.S. 200, 227 (1995). In
Adarand, the Court noted that "Metro Broadcasting itself departed from our prior cases .. "
Id. at 233. The Court then explained: "By refusing to follow Metro Broadcasting ... we do not
depart from the fabric of the law; we restore it." Id. at 233-34.

141 None of the states in the Fifth Circuit have outlawed corporal punishment. In fact, all
three expressly allow for it in statute. LA. REV. STAT. ANN. § 17:223 (West 2001); Miss. CODE
ANN. § 37-11-57 (2001); TEx. EDUC. CODE ANN. § 22.051 (Vernon 2001) (granting civil immu-
nity to teachers for disciplining students unless the force used is "excessive" or "negligent,"
though the words "corporal punishment" no longer exist in statute). Furthermore, according to
the percentage of students in the state that are hit by teachers, all three states in the Fifth Circuit
are among the top ten in the nation. In both Texas and Mississippi, one out of every ten students
was subjected to corporal punishment during the 1999-2000 school year. Teachers in the Fifth
Circuit account for more than 40% of all school paddlings in the country. 2000 E&S SURVEY,
supra note 16.

142 See supra note 14.
143 See FAcrs ABOUT CORPORAL PUNISHMENT, supra note 23.
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was predicted that the rule for deciding substantive due process § 1983
claims in the Eleventh Circuit would develop similar to Fifth Circuit
precedent.' Recently, however, the Eleventh Circuit sided with the
majority of circuits and decided that excessive corporal punishment
could violate substantive due process under § 1983.'

In Neal v. Fulton County Board of Education, a fourteen-year-old
high school varsity football player was corporally punished after a
fight with another player.14 6 The boy hit his teammate in the head
with a weight lock.14 7 When the coach saw what the boy had done he
said, "if you hit him with it, I am going to hit you with it.' '1 48 The
coach then hit the boy over the left eye with the weight lock, causing
his eye to come completely out of its socket.149 The court found that
Ingraham was not controlling under the specific facts because the
coach's actions clearly overstepped the bounds of what was permissi-
ble under the corporal punishment regulations,15 0 but suggested that
the Ingraham Rule would allow the same decision by considering evi-
dence within the states.

At the time of the original Ingraham decision, the states within
the current Eleventh Circuit were similar to those in the current Fifth
Circuit, in that none of the states within the circuit had outlawed the
use of corporal punishment in public schools.15' Although the states
that comprise the Eleventh Circuit have yet to outlaw corporal pun-
ishment, in both Florida and Georgia more than 60% of the public
school students now attend school in districts where corporal punish-
ment has been banned by local school boards.15 Clearly there is
growing evidence that suggests that in the Eleventh Circuit corporal
punishment is no longer reasonably related to the state interest in pro-
moting discipline in public schools. This evidence, under the original

144 See Weiss, supra note 21, at 1270.
145 See Neal v. Fulton County Bd. of Educ., 229 F.3d 1069 (11th Cir. 2000).
146 Id. at 1071.
147 Id. There had been a previous altercation between the boys. Id. The plaintiff had been

slapped by the other boy during practice. Id. After the plaintiff approached the coach, he was
told that he needed to learn to handle his own problems. Id. So the plaintiff got a weight lock
from the gym and hit the other boy over the head and started the fight. Id.

148 Id.
149 The boy's eye was "destroyed and dismembered," and he is now blind in the left eye.

Id.
150 Id. at 1074.
151 See FACTS ABOUT CORPORAL PUNISHMENT, supra note 23.
152 See 2000 E&S SURVEY, supra note 16.
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Ingraham Rule, would allow for consideration of § 1983 claims based
on substantive due process now, while remaining consistent with the
rule that dismissed the same claim when there was no such evidence
of social disapproval of corporal punishment.

The Eleventh Circuit also gives some insight into a more reasona-
ble standard for the second step in the suggested analysis. The court
was wary of applying the "shocking the conscience" standard from
Hall and spent time attempting to fashion similar but less stringent
criteria. 53 The Eleventh Circuit suggestion for the second step of the
analysis would be "that, at a minimum, the plaintiff must allege facts
demonstrating that (1) a school official intentionally used an amount
of force that was obviously excessive under the circumstances, and (2)
the force used presented a reasonably foreseeable risk of serious bod-
ily injury." '154 This rule seems to allow a lower hurdle for students to
meet than Hall's "shocking the conscience" standard.

The Eleventh Circuit example is demonstrative of the rationale
behind the suggested rule for the Fifth Circuit. In the near future,
there may also be enough evidence within the Fifth Circuit states to
suggest that corporal punishment no longer has a reasonable relation-
ship to the legitimate state interest of promoting discipline in public
schools.'55 If the Fifth Circuit reverts back to its original Ingraham
Rule, if and when that time arrives, as long as the injury also rises to a
level warranting constitutional protection, the Fifth Circuit will be
able to provide a forum for children who have been subjected to
excessive corporal punishment and their § 1983 claims based on a vio-
lation of substantive due process.

V. CONCLUSION

The Fifth Circuit should continue with its two step analysis of
§ 1983 substantive due process cases dealing with excessive corporal
punishment in public schools. However, instead of relying solely on

153 Neal, 229 F.3d at 1075.
154 Id.
155 Currently in Texas, 49% of students now attend school in districts where corporal pun-

ishment is no longer in use. 2000 E&S SURVEY, supra note 16. Furthermore, although Texas
still provides qualified immunity to school teachers who use reasonable corporal punishment, the
words "corporal punishment" were removed from statutory language in 1995. See supra note
141. It appears that Texas may be leading the way in the Fifth Circuit. However, Louisiana and
Mississippi must also demonstrate evidence in disfavor of corporal punishment before the Cir-
cuit Court may determine that corporal punishment is no longer reasonably related to a legiti-
mate state interest.
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the State Remedy Rule during the first step of the analysis, the court
should rely on the original Ingraham Rule. Under the first step, while
determining whether the implementation of punishment by a state
agent constitutes arbitrary state action, the court should consider evi-
dence of whether public opinion from the states within the Fifth Cir-
cuit still suggests that corporal punishment is reasonably related to the
legitimate state interest of disciplining students. State remedies
should only be viewed as one piece of evidence suggesting state
approval, and should not be dispositive of § 1983 claims. If and when
there is adequate evidence within the Fifth Circuit that the states no
longer regard corporal punishment as a legitimate means of keeping
school discipline, the court will be able to join the majority of the
circuits while also remaining true to its original precedent in Ingraham
v. Wright.


