
THE TRIUMPH OF HOPE OVER EXPERIENCE:
THE BIPARTISAN CAMPAIGN REFORM ACT OF 2002 AND

THE FIRST AMENDMENT

James H. Warner*

I. INTRODUCTION: CORRUPTION AND REFORM

Elected officials in our American republic have not been immune
to selfish greed.1 The law should proscribe such corruption, not
because the office holder is unjustly enriched, but because public pol-
icy, when influenced by corruption, is decided by factors other than
those that relate to the public good. That is, the influence bought by
bribes subverts public policy because it is external to any considera-
tions of the public good. Regrettably, there appears to be an inclina-
tion on the part of governments to confuse the public good with a
particular view of the public good. One who falls victim to this error
will equate an argument against his view of the public good with the
corruption resulting from bribery, since such arguments have the
capacity to influence public policy and may be regarded, depending on
the bias of the viewer, as being subversive. Further, this error may
extend to the means by which ideas, imagined to be subversive, are
propagated as well as the intellectual content of such ideas. Thus,
American lawmakers, from time to time, and in the throes of emotion,
have sought to protect the republic from dangerous ideas or ideas

* J.D. University of Michigan School of Law. Mr. Warner received the 1990 H. L. Mencken
Award for the best op-ed piece in the country in defense of the First Amendment. He is an
attorney for the National Rifle Association (NRA). The views he expresses are his own and do
not necessarily reflect the views of the NRA.

1 For example, the Credit Mobilier scandals of the Grant Administration and the Teapot
Dome Scandal of the Harding Administration are two instances made noteworthy by the fact
that they involved corruption at the highest levels. Political corruption is as old as politics itself.
Plutarch's Lives records numerous accounts of corruption in ancient Greece and Rome, a note-
worthy example being Themistocles the architect of the triumph over the Persians in the naval
battle at Salamis. PLUTARCH, LIVES OF NOBLE GRECIANS AND ROMANS 146-70 (A.H. Clough,
ed., John Dryden trans., 1992). In fact, so pervasive was corruption in ancient Greece, that
Plutarch recorded the life of Aristeides, known to his fellow Athenians as "the Just" precisely
because he was not corrupt. Id. at 434-57.
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dangerously propagated.2 As often as such laws are passed, there
seems to come a period of sobriety in which the government repents
of its folly.'

The thesis of this paper is that the Bipartisan Campaign Reform
Act of 2002 (BCRA)4 is precisely such an enactment. It erroneously
equates corruption with the expenditure of funds to propagate politi-
cal speech and impermissibly seeks to regulate political speech.

Congress enacted the Federal Election Campaign Act (FECA) in
1971.' It was extensively amended in 1974, 1976, and 1979.6 Despite
the best intentions, and numerous amendments, the evil perceived in
1971 does not appear to have been extirpated. Consequently, Con-
gress enacted BCRA. To borrow a phrase from Boswell's Johnson,
this Act represents the triumph of hope over experience.7 Like its
predecessors, significant provisions will be found unconstitutional, and
remaining provisions will either be easily evaded, if of any signifi-
cance, or ignored if they are not. One may liken Congress to the man

2 In 1798, at the request of President John Adams, Congress passed the Alien Act, ch. 58, 1
Stat. 570 (1798) (repealed 1801), which permitted the deportation of aliens, and the Sedition
Act, ch. 74, 1 Stat. 596 (1798), which criminalized any "writing, printing, uttering or publishing"
which defamed or brought into contempt the government or members of the government. In
1917, Congress, at the request of President Woodrow Wilson, passed the Espionage Act, ch. 30,
40 Stat. 217, amended by 40 Stat. 553 (1917). In response to criticism of the government for
entry into the First World War, this amendment added provisions similar to those in the Sedition
Act of 1798, for example, punishing those who "willfully make or convey false reports or false
statements with intent to interfere with the operation or success of the military or naval forces of
the United States." § 3, 40 Stat. at 219.

3 See, for example, Act of July 4, 1840, ch. 44, 6 Stat. 802, in which Congress considered the
Sedition Act unconstitutional, refunding fines imposed under the Act. Much later, the Supreme
Court eventually overturned the Sedition Act in New York Times v. Sullivan, 376 U.S. 254
(1964), noting "a broad consensus that the Act, because of the restraint it imposed upon criticism
of government. . .was inconsistent with the First Amendment." Id. at 276. In Ex parte Milligan,
71 U.S. (4 Wall.) 2 (1866), Justice Davis describes the return to sobriety:

During the late wicked Rebellion, the temper of the times did not allow that calmness in
deliberation and discussion so necessary to a correct conclusion of a purely judicial ques-
tion. Then, considerations of safety were mingled with the exercise of power; and feelings
and interests prevailed which are happily terminated. Now that the public safety is
assured, this question, as well as all others, can be discussed and decided without passion
or the admixture of any element not required to form a legal judgment. We approach the
investigation of this case, fully sensible of the magnitude of the inquiry and the necessity
of full and cautious deliberation.

Id. at 109.
4 Pub. L. No. 107-155, 116 Stat. 81 (2002) (hereinafter BCRA).
5 Pub. L. No. 92-225, 86 Stat. 3 (1972).
6 See Act of Oct. 15, 1974, Pub. L. No. 93-443, 88 Stat. 1263; Act of May 11, 1976, Pub. L.

No. 94-283, 90 Stat. 475; Act of Jan. 8, 1980, Pub. L. No. 96-187, 93 Stat. 1339.
7 JAMES BOSWELL, LIFE OF JOHNSON 444 (1998).
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to whom Milton refers, who tried to keep crows out of his garden by
closing the gate.8

II. CONSTITUTIONAL STANDARDS FOR REGULATING POLITICAL

SPEECH: BUCKLEY V. VALEO

In order to understand BCRA, and its constitutional status, it
may be helpful to review the fate of earlier attempts to reform elec-
tion campaign financing and the landmark case which, one might have
thought, had given final settlement to the legal questions which Con-
gress has raised anew. In 1974, Senator James Buckley of New York
filed suit to challenge the constitutionality of the Federal Election
Campaign Act of 1971, as amended.9 Among other provisions, the
statute prohibited independent expenditures in amounts over $1,000
for communications "related to" identified federal candidates, placed
limits on campaign expenditures, and limited contributions to $1,000
per candidate, with an overall limit of $25,000 per election cycle.' °

The United States Supreme Court, in Buckley v. Valeo," issued a
landmark ruling on the issues presented. In the per curiam opinion, as
set forth more fully below, the Court held that the statutory limits on
campaign contributions were lawful, but that spending limits and
restrictions on independent expenditures were impermissible infringe-
ments of the First Amendment. 12

A. Contribution Limits
In discussing the contribution limits, the Court was careful to rec-

ognize that these restrictions burdened First Amendment freedoms of
speech and association. 3 Freedom of association, the Court said, is a

8 JOHN MILTON, AREOPAGITICA 65-66 (1994).
9 See Buckley v. Valeo, 387 F. Supp. 135 (D.D.C. 1975), certified question answered by 519

F.2d 821 (D.C. Cir.), affd in part, rev'd in part, 424 U.S. 1 (1976) (per curiam).
10 18 U.S.C. §§ 608(b)(1), (3) (Supp. IV 1970).
11 424 U.S. 1 (1976) (per curiam). Buckley was a challenge to the constitutionality of the

Federal Election Campaign Act of 1971, Pub. L. 92-225, 86 Stat. 3 (1972) (hereinafter FECA),
and associated provisions of the Internal Revenue Code, all of which had been amended by the
Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, 88 Stat. 1263 (1976).
The challenge was brought by a presidential candidate, a United States senator, a potential cam-
paign contributor, a presidential campaign committee, several state and national political parties,
and various nonprofit and civil liberties groups. The plaintiffs claimed, inter alia, that the politi-
cal contribution and expenditure limits of FECA violated their First Amendment freedoms of
speech and association. Buckley, 424 U.S. at 6-9.

12 Id. at 29, 51.
13 Id. at 14-23.
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"'basic constitutional freedom' . . that is 'closely allied to freedom of
speech and a right which, like free speech, lies at the foundation of a
free society.""' 4 However, "[n]either the right to associate nor the
right to participate in political activities is absolute." 5 A court may
sustain a "significant interference" with protected rights if the state is
able to show that an important interest is protected and that it has
utilized "means closely drawn to avoid unnecessary abridgment of
associational freedoms."16

The amici supporting the law, and the Solicitor General for the
government, argued that there were three important governmental
interests which justified the law: (1) preventing corruption and the
appearance of corruption; (2) muting the voices of affluent persons
and groups; and (3) acting as a brake on the skyrocketing cost of polit-
ical campaigns and thereby serving to open the political system to
those who lack access to large amounts of money. 7

The Court stated that "[i]t is unnecessary to look beyond the
Act's primary purpose-to limit the actuality and appearance of cor-
ruption resulting from large individual financial contributions-in
order to find a constitutionally sufficient justification for the $1,000
contribution limitation."18 Further, "[t]o the extent that large contri-
butions are given to secure a political quid pro quo from current and
potential office holders, the integrity of our system of representative
democracy is undermined."19

"Of almost equal concern ... is the impact of the appearance of
corruption stemming from public awareness of the opportunities for
abuse inherent in a regime of large individual financial contribu-
tions."2 The Court cited its holding in U.S. Civil Service Commission
v. National Association of Letter Carriers,21 where the issue was

14 Id. at 25 (quoting Kusper v. Pontikes, 414 U.S. 51, 57 (1973); Shelton v. Tucker, 364 U.S.
479. 486 (1960)).

15 Id. (quoting U.S. Civil Serv. Comm'n v. Nat'l Ass'n of Letter Carriers, 413 U.S. 548, 567
(1973)) (alteration in original) (quotations omitted).

16 Id. (citing Cousins v. Wigoda, 419 U.S. 477, 488 (1975)) (quotations omitted).
17 See Br. for the Att'y Gen. and the FEC at 14, Buckley (Nos. 75-436, 75-437); Br. for the

Att'y Gen. as Appellee, and the United States as Amicus Curiae at 29-43, Buckley (Nos. 75-436,
75-437); Br. of Amici Curiae Cal. Fair Political Practices Comm'n et al. at 8, Buckley (Nos. 75-
436, 75-437); Br. of Amici Curiae Senators Hugh Scott and Edward M. Kennedy at 31-44, Buck-
ley (Nos. 75-436, 75-437).

18 Buckley, 424 U.S. at 26.
19 Id. at 26-27.
20 Id. at 27.
21 413 U.S. 548 (1973)
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whether civil servants could be prevented from engaging in political
activity. In that case the Court held that the avoidance of the
appearance of improper influence is critical if confidence in represen-
tative government is not to be eroded.23

Having determined that the prevention of quid pro quo corrup-
tion, or the appearance of same, constitutes a compelling state inter-
est, the Buckley Court then examined the means chosen to determine
whether such means were sufficiently narrow in scope to adequately
address the problem without placing an undue burden on the public:

By contrast with a limitation upon expenditures for political expres-
sion, a limitation upon the amount that any one person or group may
contribute to a candidate or political committee entails only a margi-
nal restriction upon the contributor's ability to engage in free commu-
nication. A contribution serves as a general expression of support for
the candidate and his views, but does not communicate the underlying
basis for the support. The quantity of communication by the contribu-
tor does not increase perceptibly with the size of his contribution,
since the expression rests solely on the undifferentiated, symbolic act
of contributing ... A limitation on the amount of money a person may
give to a candidate or campaign organization thus involves little direct
restraint on his political communication, for it permits the symbolic
expression of support evidenced by a contribution but does not in any
way infringe the contributor's freedom to discuss candidates and

* 24issues.

Having accepted, as a constitutionally permissible justification, the
avoidance of the quid pro quo potential by limiting campaign contri-
butions, the Court found the other stated objectives of the law, i.e.,
muting the voice of the affluent 25 and restraining the growth of cam-
paign expenditures,26 to be insufficient.

22 Id. at 551 n.3. Justice White summarized the claims of the plaintiffs, which included a
union of postal workers, several individual federal employees, and local committees of two polit-
ical parties, all of whom claimed to have been harmed by the Hatch Act prohibition against
federal employees participating in political campaigns. Id. at 551.

23 Id. at 565.
24 Buckley, 424 U.S. at 20-21.
25 Id. at 48-51.
26 Id. at 54-56.
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B. Independent Expenditures

In addition to its discussion of contribution limits, the Buckley
decision also reviewed the constitutionality of FECA's limits on inde-
pendent expenditures under the First Amendment.27 The law
imposed a ceiling of $1,000 on independent expenditures "relative to a
clearly identified candidate."2 The Court first addressed the vague
term "relative to a candidate" stating that the use of such a vague
term "fails to clearly mark the boundary between permissible and
impermissible speech."29 For purposes of clarity, the Court stated, in
the now famous Footnote 52:

This construction would restrict the application of § 608(e)(1) to com-
munications containing the express words of advocacy of election or
defeat, such as "vote for," "elect," "support," "cast your ballot for,"
"Smith for Congress," "vote against," "defeat," [and] "reject."3°

The Court found the spending limits on independent expenditures
unconstitutional, since an independent expenditure, as opposed to a
direct contribution, greatly reduced, but did not eliminate the poten-
tial for a quid pro quo exchange.31 That is, the only sort of "corrup-
tion" which rises to the level of a compelling state interest is quid pro
quo, political favors in exchange for value, but even here, only the
most direct and immediate potential poses sufficient risk to public
confidence in political affairs to justify regulation.32

27 Id. at 39.
28 Id. (quoting Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443,

§ 101(e)(1), 88 Stat. 1263, 1265 (1976)).
29 Id. at 41.
30 Buckley, 424 U.S. at 44 n.52.
31 Id. at 47-48.
32 Id. at 44-48. The Court reasoned as follows: first, assuming that independent expendi-

tures posed the same threat of real or perceived corruption as contributions, the limits on inde-
pendent expenditures were ineffective means of addressing that threat. Id. at 44-45. Because
the term "relative to" in FECA § 608(e)(1) could only be construed to refer to express advocacy,
the limits on independent expenditures only limited express advocacy and, as the Court
explained:

It would naively underestimate the ingenuity and resourcefulness of persons and groups
desiring to buy influence to believe that they would have much difficulty devising expend-
itures that skirted the restriction on express advocacy ... but nevertheless benefited the
candidate's campaign. Yet no substantial societal interest would be served by a ... provi-
sion designed to check corruption that permitted unscrupulous persons and organizations
to expend unlimited sums of money in order to obtain improper influence over candidates

Id. at 44, 45.

[Vol. 13:1
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C. Reporting Requirements

The Buckley Court restricted reporting requirements to political
committees that actually engage in express advocacy.33 "Unlike the
overall limitations on contributions and expenditures, the disclosure
requirements [in FECA] impose[d] no ceiling on campaign-related
activities."34 They did, however, compel disclosure of detailed per-
sonal information about persons contributing even relatively small
amounts to broad categories of politically-oriented organizations.35

The Buckley Court limited the application of these requirements
because "compelled disclosure, in itself, can seriously infringe on pri-
vacy of association and belief guaranteed by the First Amendment."36

Second, and most importantly, the Court noted that independent advocacy simply did not
pose a credible enough danger of real or perceived corruption to justify regulation. Id. at 45-47.
Coordinated independent expenditures (which could present genuine quid pro quo concerns)
were regulated as "contributions" by portions of the FECA that the Court had held constitu-
tional. Thus the independent expenditure limits only affected uncoordinated, independent advo-
cacy expenditures that might "well provide little assistance to the candidate's campaign and
indeed [might] prove counterproductive." Id. at 47. The Court concluded that, given the highly
uncertain effects of independent expenditures on elections, ex ante, the potential for corruption
was too highly attenuated to justify the First Amendment restrictions imposed by FECA. Id. at
47-48. In adopting this rationale the Court implicitly held that, as a matter of law, truly indepen-
dent advocacy simply cannot pose sufficient danger of corruption or the appearance of corrup-
tion to permit its regulation. Id.

33 See Buckley, 424 U.S. at 79-80.
34 Id. at 64. The statutory requirements at issue required registration with the Federal

Elections Commission (FEC) of "political committees" that received "contributions" or made
"expenditures," of over $1,000 in a calendar year for "the purpose of... influencing" nomina-
tions or elections to federal office. Id. at 62-63 (citing § 431(d), (e)(1), (f)(1)). Political commit-
tees were also required to keep detailed records of contributions and expenditures. Id. at 63
(citing § 432(c)-(d)). These records were to include the names and addresses of any person
making a contribution of more than $10, and the date and amount of the contribution. Id. (cit-
ing § 432(c)(2)). Additionally, for persons contributing in excess of $100 (aggregate), the
records were required to list his occupation and principal place of business. Id. (citing § 434(b)).
The FEC had authority to periodically audit and/or investigate these records. Id. (citing
§ 438(a)(8)). Additionally, committees and candidates were to file quarterly reports containing
detailed financial information, including detailed information about contributors who had given
more than $100 in a year, and their contributions. Id. (citing § 434(a)-(b)). The FEC was to
make these records available for "public inspection and copying." Id. (citing § 438(a)(4)).
Finally, individuals and groups (other than political committees or candidates) who made contri-
butions or expenditures of over $100 in a year, not reportable under the provisions above, were
required to report directly to the FEC. Id. at 63-64 (citing § 434(e)). Violations of requirements
were punishable by fines of up to $1,000 and/or imprisonment for up to a year. Id. at 64 (citing
§ 441(a)).

35 Buckley, 424 U.S. at 62-64.
36 Id. at 64.

2003]



CIVIL RIGHTS LAW JOURNAL

Significant encroachments on First Amendment rights such as
those imposed by a requirement for compelled disclosure "cannot be
justified by a mere showing of some legitimate governmental inter-
est."37 Since the decision in NAACP v. Alabama,38 the Supreme
Court has required that such provision be subject to "exacting scru-
tiny" and requires that there be a "'relevant correlation' or 'substan-
tial relation' between the governmental interest and the information
required to be disclosed. 39

In Buckley, the government and the amici argued that the
required disclosures were different from those of the Alabama case,
since under FECA, only contributors, not members, must be dis-
closed.4n However, the Court pointed out that group association is
protected because it enhances "effective advocacy""n and that a
reporting requirement involving only "giving and spending of money"
could deter the exercise of the right of free association just as effec-
tively as one involving members:

The right to join together "for the advancement of beliefs and ideas,"
is diluted if it does not include the right to pool money through contri-
butions, for funds are often essential if "advocacy" is to be truly or
optimally "effective." Moreover, the invasion of privacy of belief may
be as great when the information sought concerns the giving and
spending of money as when it concerns the joining of organizations,
for "[flinancial transactions can reveal much about a person's activi-
ties, associations, and beliefs. 4 2

37 Id.
38 357 U.S. 449 (1958). In NAACP v. Alabama, the state of Alabama brought an action to

enjoin operation of the NAACP's Alabama affiliate because, inter alia, it had not complied with
the state's foreign corporation qualification statute. 357 U.S. at 452. The state moved to compel
production of the NAACP's membership records, including the names and addresses of all Ala-
bama members and agents. Id. at 453. The trial court issued an order compelling production
and the NAACP refused to comply. Id. A civil contempt judgment against the NAACP fol-
lowed. Id. On appeal from two Alabama Supreme Court denials of certiorari, the United States
Supreme Court held that the order compelling production of the membership records violated
the Due Process Clause of the Fourteenth Amendment, by abridging the First Amendment asso-
ciational rights of the NAACP's Alabama members. Id. at 466. The Court pointed out that the
"[i]nviolability of privacy in group association may in many circumstances be indispensable to
preservation of freedom of association, particularly where a group espouses dissident beliefs."
Id. at 462.

39 Buckley, 424 U.S. at 64.
40 Id. at 65.
41 Id.
42 Id. at 65-66 (alteration in original) (citation omitted).

[Vol. 13:1
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NAACP v. Alabama established a strict test on the basis that
"compelled disclosure has the potential for substantially infringing the
exercise of First Amendment rights. 4 3 Nevertheless, governmental
interests in the "free functioning of our national institutions" can be
sufficient to overcome this right.' Buckley enumerated three catego-
ries of such governmental interests:

1) Where disclosure would provide the electorate with information as
to where political campaign money comes from and how it is spent;
2) Where disclosure requirements could deter actual corruption and
avoid the appearance of corruption by exposing large contributions
and expenditures to the light of publicity; and
3) Where record keeping, reporting and disclosure requirements are
necessary to detect violations of contribution limits.45

The court did not say that these were the only interests that could
justify reporting requirements; it merely said they were the interests
that justified the reporting requirements in this Act. As written, the
FECA could have been interpreted to impose reporting requirements
on groups engaged purely in issue discussion. In accordance with its
holding in NAACP, the Court could not find a compelling governmen-
tal interest which could justify so broad an extension of the reporting
requirement. Accordingly, it held that these requirements should only
apply to organizations under the control of a candidate or which have,
as their purpose, the nomination or election of a candidate. 46 Further,
the court states:

But when the maker of the expenditure is not within these catego-
ries-[as] when it is an individual other than a candidate or a group
other than a "political committee"-the relation of the information
sought to the purposes of the Act may be too remote. To insure that
the reach of § 434(e) is not impermissibly broad, we construe "expen-
diture" for purposes of that section in the same way we construed the
terms of § 608(e)-to reach only funds used for communications that
expressly advocate the election or defeat of a clearly identified candi-

43 Id. at 66.
44 Id. (quoting Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 97

(1961)) (quotations omitted).
45 Buckley, 424 U.S. at 66-68.
46 Id. at 79.
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date. This reading is directed precisely to that spending that is unam-
biguously related to the campaign of a particular federal candidate.4 7

Thus, the Court held that reporting requirements could only be
imposed on individuals and groups who were neither candidates nor
political committees when they made earmarked contributions for
political purposes either to a candidate or to a purpose authorized by
him, or when they made expenditures for communications that
expressly advocated the election or defeat of a candidate.

In summary, Buckley held that political speech and freedom of
association are both at the core of the First Amendment and may only
be regulated using the most narrow means possible, to meet a compel-
ling state interest.4 8 The only compelling state interest that would jus-
tify any regulation, however narrow, is to prevent corruption, or the
appearance of corruption in the form of a quid pro quo exchange of
campaign contributions for political favors. 9 The narrowly drawn
means that the Court found permissible include contribution limits
and reporting requirements for direct contributions and for indepen-
dent expenditures for communications that contain express
advocacy. 0

The criteria established in Buckley were clear and unequivocal.
One might have expected any future legislation to be drafted using the
Buckley criteria as a guide for what is permissible. Instead, the

47 Id. at 79-80 (footnotes omitted). The purpose of the disclosure requirements was "to
promote full disclosure of campaign-oriented spending to insure both the reality and the appear-
ance of the purity and openness of the federal election process." Id. at 78 (citing S. REP. No. 92-
96, at 33 (1971); S. REP. No. 93-689, at 1-2 (1974)). But the requirements imposed by statute
affected all "expenditures" or "contributions" "for the purpose of... influencing" the nomina-
tion or election of candidates for federal office." Id. at 77 (quoting FECA § 431(e), (f)). This
language, if read to include "groups engaged purely in issue discussion" would have created
"line-drawing problems" in that advocacy groups and individuals would often have been practi-
cally unable to determine whether their expenditures or contributions were reportable. Id. at 79.
In the Court's eyes, such a construction would have violated the Due Process notice requirement
(here heightened due to the First Amendment implications of the statute). Id. at 77 (citing
Smith v. Goguen, 415 U.S. 566, 573 (1974) (requiring that "a person of ordinary intelligence" be
able to determine "that his contemplated conduct is illegal")). It would thereby have deterred
those who sought to exercise their First Amendment freedoms in "advocat[ing] their personal
points of view in the most effective way." Id. at 75. Thus, to avoid unconstitutional vagueness
and impermissible suppression of First Amendment rights, it was necessary that the Court limit
the application of the reporting requirements to the categories of persons and groups previously
stated. See id. at 80-81.

48 Buckley, 424 U.S. at 80-81.
49 Id. at 26-27.
50 Id. at 25-29, 45-49.

[Vol. 13:1
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authors of BCRA appear to have enacted precisely what they were
warned, in Buckley, was impermissible.

III. IGNORING THE STANDARDS: THE BIPARTISAN CAMPAIGN
REFORM ACT OF 2002

Despite Buckley's clear prohibition of legislative infringement on
First Amendment freedoms in absence of compelling government
interests, all of the significant provisions of BCRA appear to be
unconstitutional. As is set forth at greater length below, the progeny
of Buckley uniformly reinforce this assertion.

A. "Soft Money" of Political Parties Banned

Following Buckley, in response to the contribution limits and
reporting requirements, donors learned that they could donate unlim-
ited funds in the form of "soft money" for certain political activities.
"Soft money" is money donated to political parties which may be used
for such activities as "party building," "voter education," and "get out
the vote" activities.51 The regulation of so called "soft money" has
been a central theme in the drive for the passage of BCRA.52

Title I of BCRA adds a new section 323 to the Federal Election
Campaign Act of 1971, (2 U.S.C. § 431 et seq.). Subsection (a)(1)
reads:

A national committee of a political party (including a national con-
gressional campaign committee of a political party) may not solicit,
receive, or direct to another person a contribution, donation, or trans-
fer of funds or any other thing of value, or spend any funds, that are

51 See 2002 Leading Cases: D. Freedom of Speech and Expression, 116 HARV. L. REV. 272,
282 (2002) (defining "soft money" as "large contributions from corporate treasuries to political
parties for party-building activities and issue advocacy").

52 During an interview shortly after President Bush signed BCRA into law, Senator Russ
Feingold, one of BCRA's sponsors in the Senate, stated that "the soft money ... [is] the most
important thing; [BCRA] takes a huge element of corruption out of the government [by restrict-
ing it]." Steve Schultze, Winning First Round of Long Battle for Reform, MILWAUKEE J. &
SENTINEL, March 28, 2002, at 2A. See also 148 CONG. REC. H269 (daily ed. Feb. 12, 2002)
(statement of Rep. Lynch) ("[Passage of BCRA would] at last take soft money out of politics...
end transactional politics on Capitol Hill, and . . . actually make sure that working families'
voices are heard .. "); 148 CONG. REC. H270 (daily ed. Feb 12, 2002) (statement of Rep. Lucas)
("[Soft money] has the effect of drowning out the voice of the average citizen, and it is often
used to run the so-called issue ads funded by the wealthy interest groups which oftentimes flood
a candidate's district just days before an election.").
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not subject to the limitations, prohibitions, and reporting require-
ments of this Act.53

This provision was written to respond to a perceived need to regulate
"soft money."54 However, it is not precisely clear what it requires. It
prohibits political parties from receiving funds which "are not subject
to the limitations, prohibitions, and reporting requirements" of
BCRA.5 Since the limitations, prohibitions, and reporting require-
ments of BCRA apply only to expenditures, which in turn apply to a
narrow subset of the many functions of political parties, this provision
seems to say that political parties may not engage (since they can only
receive the funds for the regulated purposes) in any other activities.
That is, BCRA, strictly construed, seems to outlaw political parties.
Clearly this was not the intention of the supporters of BCRA. How-
ever, since this provision does not seek to regulate one of the activities
that is within the power of government to regulate, according to Buck-
ley, it is likely to be found unconstitutional.

There has been dictum directly addressing the constitutional
standing of soft money. In Colorado Republican Federal Campaign
Committee v. FEC,56 the issue was the expenditure of funds, by a
political party, as an independent expenditure. In that case the state
party spent money to run ads attacking the likely Democratic candi-
date for United States Senator at a time when neither party had cho-
sen its candidate.57 Since the party had designated the (national)
Republican Senate Campaign Committee as its agent for the expendi-
ture of the total of its permissible contribution, the Democratic Party
and the Federal Election Commission complained that they had
exceeded the party expenditure provisions of FECA.58

The Court first noted that the expenditure at issue was clearly
independent.59 Since there was no candidate at the time, it would

53 BCRA, Pub. L. No. 107-155, § 323, 116 Stat. 81, 82 (2002) (to be codified at 2 U.S.C.
§ 441i) (adding § 323 to FECA).

54 See Thomas B. Edsall, Campaign Money Finds New Conduits As Law Takes Effect,
WASH. POST, Nov. 5, 2002, at A2.

55 § 323, 116 Stat. at 82 (to be codified at 2 U.S.C. § 441i).
56 518 U.S. 604 (1996).

57 Id. at 608.
58 Id. at 612 (citing 2 U.S.C. § 441a(d)(3) (2000)).
59 Id. at 614.

[Vol. 13:1



THE TRIUMPH OF HOPE OVER EXPERIENCE

have been impossible to coordinate it with the candidate.6 ° The Court
observed that "restrictions on independent expenditures significantly
impair the ability of individuals and groups to engage in direct politi-
cal advocacy and 'represent substantial . . . restraints on the quantity
and diversity of political speech.' ,61 As the Supreme Court concluded
in Buckley, "limitations on independent expenditures are less directly
related to preventing corruption, since 'the absence of prearrange-
ment and coordination of an expenditure with the candidate ... not
only undermines the value of the expenditure to the candidate, but
also alleviates the danger that expenditures will be given as a quid pro
quo for improper commitments from the candidate.' "62

A political party's independent expression not only reflects its mem-
bers' views about the philosophical and governmental matters that
bind them together, it also seeks to convince others to join those mem-
bers in a practical democratic task, the task of creating a government
that voters can instruct and hold responsible for subsequent success or
failure. The independent expression of a political party's views is
"core" First Amendment activity no less than is the independent
expression of individuals, candidates, or other political committees. 63

The Court observed that it was aware of no danger of corruption
from political parties such that they should be denied constitutional
protections that other voluntary associations enjoy.64 The fact is that
the Supreme Court had already held, in Buckley, that independent
expenditures should not be limited.65 The reasoning was that indepen-
dent expenditures were forbidden to coordinate with a candidate, and
that this would alleviate (but not eliminate) the danger that the candi-
date would perceive the expenditure as an offer of a quid pro quo.6 6

Ultimately, the Colorado Court recognized that there are higher lim-
its for donations to parties than to individual candidates, and that
''soft money" is unregulated:

60 See generally id. at 613-14 ("[Alt the time of the expenditure, the Party had not yet
selected a senatorial nominee from among the three individuals vying for nomination.").

61 Id. at 615 (quoting Buckley v. Valeo, 424 U.S. 1, 19 (1976) (per curiam)).
62 Colorado, 518 U.S. at 615 (quoting Buckley, 424 U.S. at 19).
63 Id. at 615-16.
64 Id. at 616.
65 See supra Part II.B (citing Buckley, 424 U.S. at 44-48).
66 See supra Part II.B (citing Buckley, 424 U.S. at 44-48).
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But the opportunity for corruption posed by these greater opportuni-
ties for contributions is, at best, attenuated. Unregulated "soft
money" contributions may not be used to influence a federal cam-
paign, except when used in the limited, party-building activities specif-
ically designated in the statute.67

The decision in Colorado seems clear. Except for funds that are
spent for express advocacy, which the Buckley court says apply to eve-
ryone, a political party has the same rights as others with respect to
core First Amendment speech.6" This includes the right to receive, and
to spend, "soft money" to promulgate its views, without restraint, as
well as the right of individuals to associate themselves with others who
share common political goals. It is unclear how it could have
appeared to Congress that this provision of BCRA could pass consti-
tutional muster after the Supreme Court had given the clearest possi-
ble indicators that it could not.

B. Regulation of Issue Advocacy

As can be seen in the Colorado decision, "soft money" and issue
advocacy, in the case of a political party, can be related. A political
party is restricted in the expenditure of funds for express advocacy,
but may spend unlimited amounts on uncoordinated issue advocacy.
Regulating and limiting the receipt of soft money indirectly limits such
issue advocacy by the political party. However, entities other than
political parties also engage in issue advocacy. Title II of BCRA regu-
lates issue advocacy by entities other than candidates or parties.

1. Issue Advocacy as Distinguished from Express Advocacy
The distinction between issue advocacy and express advocacy has

been reviewed by a number of courts since Buckley first articulated
the distinction in Footnote 52 that express advocacy involved "com-
munications containing express words of advocacy of election or
defeat, such as 'vote for,' 'elect,' 'support,' 'cast your ballot for,'
'Smith for Congress,' 'vote against,' 'defeat,' [and] 'reject."' 69 For
example, the Court applied its definition of issue advocacy in the con-
text of the abortion rights debate in Massachusetts Citizens for Life,

67 Colorado, 518 U.S. at 616.
68 Id.
69 Buckley, 424 U.S. at 44 n.52.
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Inc. v. FEC.7 ° There, a non-profit corporation printed a "special edi-
tion" of the organization's newsletter, which listed certain candidates
who were rated as favorable to the organization's goals, and others
who were not, and urged the reader to "Vote Pro Life."71 Justice
Brennan, in an opinion that was unanimous as to this section, noted:

The publication not only urges voters to vote for "pro-life" candidates,
but also identifies and provides photographs of specific candidates fit-
ting that description. The Edition cannot be regarded as a mere dis-
cussion of public issues that by their nature raise the names of certain
politicians. Rather, it provides in effect an explicit directive: vote for
these (named) candidates. The fact that this message is marginally
less direct than "Vote for Smith" does not change its essential nature.
The Edition goes beyond issue discussion to express electoral
advocacy.72

Massachusetts Citizens effectively extended the definition of
express advocacy past the definition given at footnote 52 of Buckley.
Similarly, the Ninth Circuit stretched the definition to what may be its
most extreme limits in FEC v. Furgatch.73 In Furgatch, an individual
paid for several newspaper advertisements that were critical of Presi-
dent Carter.74 The text included a list of alleged shortcomings of the
President, followed by the phrase "Don't let him do it."75 These were
published within a week of the 1980 presidential election.76 Furgatch

70 479 U.S. 238 (1986).
71 Id. at 243-44.
72 Id. at 249.
73 807 F.2d 857 (9th Cir. 1987).
74 Id. at 858.
75 Id. The Furgatch article read:

DON'T LET HIM DO IT. The President of the United States continues degrading the
electoral process and lessening the prestige of the office. It was evident months ago when
his running mate outrageously suggested Ted Kennedy was unpatriotic. The President
remained silent. And we let him. It continued when the President himself accused Ron-
ald Reagan of being unpatriotic. And we let him do it again. In recent weeks, Carter has
tried to buy entire cities, the steel industry, the auto industry, and others with public
funds. We are letting him do it. He continues to cultivate the fears, not the hopes, of the
voting public by suggesting the choice is between "peace and war," "black or white,"
"north or south," and "Jew vs. Christian." His meanness of spirit is divisive and reckless
McCarthyism at its worst. And from a man who once asked, "Why Not the Best?" It is
an attempt to hide his own record, or lack of it. If he succeeds the country will be bur-
dened with four more years of incoherencies, ineptness and illusion, as he leaves a legacy
of low-level campaigning. DON'T LET HIM DO IT.

Id.
76 Id.
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did not file the reports which would have been required if the ads
were "express advocacy" independent expenditures. 77

The FEC took the position that the communication qualified as
"express advocacy" even though Furgatch did not use words, which
could be so construed, under footnote 52 of Buckley.78 The court jus-
tified this decision, stating that "[tihe short list of words included in
the Supreme Court's opinion in Buckley does not exhaust the capacity
of the English language to expressly advocate the election or defeat of
a candidate. 79 The court held that "speech need not include any of
the words listed in Buckley to be express advocacy under the Act, but
it must, when read as a whole, and with limited reference to external
events, be susceptible of no other reasonable interpretation but as an
exhortation to vote for or against a specific candidate."8 The court
articulated a three part test for such "express" messages:

First, even if it is not presented in the clearest, most explicit language,
speech is "express" for present purposes if its message is unmistakable
and unambiguous, suggestive of only one plausible meaning. Second,
speech may only be termed "advocacy" if it presents a clear plea for
action, and thus speech that is merely informative is not covered by
the Act. Finally, it must be clear what action is advocated. Speech
cannot be "express advocacy of the election or defeat of a clearly iden-
tified candidate" when reasonable minds could differ as to whether it
encourages a vote for or against a candidate or encourages the reader
to take some other kind of action.81

Setting forth a test, which is somewhat subjective, the Furgatch
court acknowledged the dangers of subjectivism.8" Since certiorari

77 Id. at 859.
78 Id. at 860.
79 Furgatch, 807 F.2d at 863.
80 Id. at 864.
81 Id.
82 Id. at 863. Stating that "[tihe intent behind political speech is less important than its

effect for the purposes of this inquiry," the Furgatch court noted a seemingly contrary view by
the Supreme Court in Thomas v. Collins, 323 U.S. 516 (1945) - a case that was cited by the
Court in Buckley, see 424 U.S. 1, 43 (1976). Furgatch, 807 F.2d at 863. In Thomas, a union
organizer was arrested for violating a restraining order by soliciting non-members to join the
union in a speech without a required license. In discussing the distinction between the defen-
dant's intent to solicit the audience and the effect his speech had, the court said:

[W]hether words intended and designed to fall short of invitation would miss that mark is
a question both of intent and of effect. No speaker, in such circumstances, safely could
assume that anything he might say upon the general subject would not be understood by
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was denied, 3 the definition of express advocacy as provided in Fur-
gatch must be harmonized with existing case law, and may be consid-
ered as the outermost limits of the definition rather than an
aberration. Nevertheless, a requirement for explicit words remains
the preferred rule.'

2. Disclosure Requirements

Earlier versions of campaign finance reform bills included a pro-
hibition on issue advocacy. Senators Snowe and Jeffords, expressing
some concern that a prohibition would be unconstitutional, intro-
duced an amendment that would impose reporting requirements in
place of a prohibition.85 The Snowe-Jeffords amendment was
included in subsequent versions of campaign finance reform bills, and

some as an invitation. In short, the supposedly clear-cut distinction between discussion,
laudation, general advocacy, and solicitation puts the speaker in these circumstances
wholly at the mercy of the varied understanding of his hearers and consequently of
whatever inference may be drawn as to his intent and meaning ... Such a distinction
offers no security for free discussion. In these conditions it blankets with uncertainty
whatever may be said. It compels the speaker to hedge and trim.

Thomas, 323 U.S. at 535.
83 484 U.S. 850 (1987) (mem.).

84 See, e.g., FEC v. Christian Action Network, 110 F.3d 1049 (4th Cir. 1997); FEC v. Chris-
tian Coalition, 52 F. Supp. 2d 45 (D.D.C. 1999).

85 144 CONG. REC. S906 (daily ed. February 24, 1998) (statement of Sen. Snowe); 144
CONG. REC. S972 (daily ed. February 25, 1998) (resumption of consideration). The Snowe-Jef-
fords amendment was designed to address the recent phenomena of issue advertising engaged in
by political groups to target voters' attention to specific candidates:

First adopted as part of McCain-Feingold during the Senate's February 1998 campaign
finance debate, the Snowe-Jeffords amendment addresses the explosion of thinly-veiled
campaign advertising funded by corporate and union treasuries. These ads skirt federal
election law by avoiding the use of direct entreaties to "vote for" or "vote against" a
particular candidate. Under the bill, labor unions and for-profit corporations would be
prohibited from spending their treasury funds on "electioneering communications."
"Electioneering communications" are defined as radio or TV ads that refer to a clearly
identified candidate or candidates and appear within 30 days of a primary or 60 days of a
general election. This definition does not include any printed communication, direct mail,
voter guides, or the Internet. It would also not cover issue advertising that does not iden-
tify a specific candidate or appears outside of the 30/60 day pre-election window.
The Snowe-Jeffords amendment permits 501(c)(4) non-profit corporations to make elec-
tioneering communications as long as they use only individual contributions (not corpo-
rate or union funds) and make certain disclosures. The amendment thus prevents unions
or corporations from laundering funds through non-profits to make electioneering
communications.

Senator John McCain, The McCain-Feingold-Cochran Campaign Reform Bill Press Release, at
http://www.senate.gov/-mccain/cfrsumm.htm.
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was present, essentially unchanged, in S. 27, when it was introduced.86

The provision, as it appears in Title II of BCRA, § 201, amends 2
U.S.C. § 434 to add a new subsection.8 7 Essentially, it imposes disclo-
sure requirements for expenditures in excess of $10,000 during any
calendar year, for "electioneering communications," a phrase that is
defined as:

[A]ny broadcast, cable, or satellite communication which refers to a
clearly identified candidate for Federal office; made within 60 days
before a general, special, or run-off election for the office sought by
the candidate; or 30 days before a primary or preference election, or a
convention or caucus of a political party that has authority to nomi-
nate a candidate, for the office sought by the candidate; and in the
case of a communication which refers to a candidate for an office
other than President or Vice President, is targeted to the relevant
electorate.

88

Additionally, the new section imposing reporting requirements pro-
vides an alternative definition of the term "electioneering communica-
tion" in the event the requirements are found to be unconstitutional. 9

The inclusion of an alternative definition, in the event the first is
found unconstitutional, seems to suggest that the authors were aware
that the first definition is constitutionally dubious. In any case, the
purpose of the alternative definition is clear in context:

[T]he term 'electioneering communication' means any broadcast,
cable, or satellite communication which promotes or supports a candi-
date for that office, or attacks or opposes a candidate for that office
(regardless of whether the communication expressly advocates a vote
for or against a candidate) and which also is suggestive of no plausible
meaning other than an exhortation to vote for or against a specific
candidate. Nothing in this subparagraph shall be construed to affect

86 144 CONG. REC. S2433 (daily ed. Mar. 19, 2001) (start of the Senate's debate over S. 27,
which included language nearly identical to the Snowe-Jeffords Amendment in Title II, subtitle
A, section 201).

87 BCRA, Pub. L. No. 107-155, § 201, 116 Stat. 81, 88 (2002) (to be codified at 2 U.S.C.
§ 434(f)).

88 BCRA § 201, 116 Stat. at 89 (to be codified at 2 U.S.C. § 434(f)(3)(A)(i)).
89 BCRA § 201, 116 Stat. at 89 (to be codified at 2 U.S.C. § 434(f)(3)(A)(ii)).
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the interpretation or application of section 100.22(b) of title 11, Code
of Federal Regulations. 90

Lastly, the BCRA provides specifically that the definition of "elec-
tioneering communication" does not include a "communication
appearing in a news story, commentary, or editorial distributed
through the facilities of any broadcasting station, unless such facilities
are owned or controlled by any political party, political committee, or
candidate; [or] a communication which constitutes an expenditure or
an independent expenditure under this Act[.] ' 91

Notably, the definition of "electioneering" codified by BCRA
requires disclosure for communications that "refer" to a federal candi-
date.92 In Buckley, the Supreme Court held that restrictions on
expenditures "relative to" a clearly identified candidate, and in order
to avoid unconstitutional vagueness, "must be construed to apply only
to expenditures for communications that in express terms advocate
the election or defeat of a [candidate]."93 In Footnote 52, the Court
suggested certain "express words of advocacy of election or defeat"
which would constitute such express advocacy.94 Hence, in order to
avoid the constitutionally impermissible burden on the right of associ-
ation, a court would be compelled to construe "refers to" as the Buck-
ley court construed "relevant to," i.e., as meaning express advocacy.95

90 Id. The alternative definition specifically cites the interpretive regulation adopted by the
FEC and codified at 11 C.F.R. § 100.22(b), which reads as follows:

Expressly advocating means any communication that... When taken as a whole and with
limited reference to external events, such as the proximity to the election, could only be
interpreted by a reasonable person as containing advocacy of the election or defeat of one
or more clearly identified candidate(s) because- (1) The electoral portion of the commu-
nication is unmistakable, unambiguous, and suggestive of only one meaning; and (2) Rea-
sonable minds could not differ as to whether it encourages actions to elect or defeat one
or more clearly identified candidate(s) or encourages some other kind of action.

11 C.F.R. § 100.22(b) (2002).
Both the regulation and the alternative language refer to express advocacy, which is already

regulated. If the alternative provision does not affect the "interpretation or application" of the
regulation, then it seems to follow that the author believed that it means the same thing. But if
that were the case, the provision would be mere surplusage. If possible, a statute or regulation
must be construed to avoid surplusage. 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CON-
STRUCTION § 46.06 (5th ed. 1992). When this canon of construction is followed, the alternative
provision must be construed against the stated intent of Congress.

91 BCRA § 201, 116 Stat. at 89 (to be codified at 2 U.S.C. § 434(f)(3)(B)(i)-(ii)).
92 BCRA § 201, 116 Stat. at 89 (to be codified at 2 U.S.C. § 434(f)(3)(A)(i)(I)).
93 Buckley v. Valeo, 424 U.S. 1, 44 (1976) (per curiam).
94 Id. at 44 n.52.
95 See supra Part II.C.
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While this outcome would be clearly contrary to the intent of Con-
gress, the fact is that congressional intent exceeded, in this case, the
constitutional powers of Congress. Under this construction, and it is
difficult to conceive any other, this section would be a nullity and
would add nothing to present law.

In the alternative, the courts may construe this provision as writ-
ten, to require disclosure of the names of donors of funds used to
produce issue advocacy communications. As the Supreme Court
made clear at length in Buckley, this would constitute an impermissi-
ble burden on the freedom of association." Again, under this con-
struction, this section would be a nullity and would add nothing to
present law.

3. Prohibition of Issue Advocacy

Snowe-Jeffords ameliorated the issue advocacy provisions from
absolute prohibition to a reporting requirement.97 These provisions
are further ameliorated by the exclusion of groups whom one might
normally expect to engage in issue advocacy. Specifically, § 203 of
BCRA amends 2 U.S.C. § 441b(b)(2) to add to the definition of the
term "contribution or expenditure" the phrase "or for any applicable
electioneering communication. '98  The term "applicable election-
eering communication" is defined as follows:

96 See supra Part I.C.
97 See supra Part III.B.2.
98 BCRA § 203, 116 Stat. at 91 (to be codified at 2 U.S.C. § 441b(b)(2)). The statute

provides:
For purposes of this section and section 791(h) of Title 15, the term "contribution or
expenditure" includes a contribution or expenditure, as those terms are defined in section
431 of this title, and also includes any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services, or anything of value (except a loan of
money by a national or State bank made in accordance with the applicable banking laws
and regulations and in the ordinary course of business) to any candidate, campaign com-
mittee, or political party or organization, in connection with any election to any of the
offices referred to in this section or for any applicable electioneering communication, but
shall not include (A) communications by a corporation to its stockholders and executive
or administrative personnel and their families or by a labor organization to its members
and their families on any subject; (B) nonpartisan registration and get-out-the-vote cam-
paigns by a corporation aimed at its stockholders and executive or administrative person-
nel and their families, or by a labor organization aimed at its members and their families;
and (C) the establishment, administration, and solicitation of contributions to a separate
segregated fund to be utilized for political purposes by a corporation, labor organization,
membership organization, cooperative, or corporation without capital stock.

[Vol. 13:1
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For purposes of this section, the term "applicable electioneering com-
munication" means an electioneering communication (within the
meaning of section 304(f)(3)) 99 which is made by any entity described
in subsection (a) of this section or by any other person using funds
donated by an entity described in subsection (a) of this section.100

Additionally, BCRA's § 203(c)(2) makes the following exceptions for
2 U.S.C. § 441b(b)(2):

Notwithstanding paragraph (1), the term "applicable electioneering
communication" does not include a communication by a section
501(c)(4) organization or a political organization (as defined in section
527(e)(1) of the Internal Revenue Code of 1986) made under section
304(f)(2)(E) or (F) of this Act if the communication is paid for exclu-
sively by funds provided directly by individuals who are United States
citizens or nationals or lawfully admitted for permanent residence (as
defined in section 1101(a)(20)) of the Immigration and Nationality
Act (8 U.S.C. [§] 1101(a)(20)). For purposes of the preceding sen-
tence, the term "provided directly by individuals" does not include
funds the source of which is an entity described under subsection (a)
of this section. 0 1

The exceptions provision should be read carefully. In defining a
term that is included in a list of activities, which are prohibited to cor-
porations and labor unions, it makes explicit exceptions for "organiza-
tions" that are not necessarily corporations. 10 2 As evidence that this is
not a mistake, the exceptions apply if the funds are donated directly
by individuals who are not eligible to donate to the segregated politi-
cal action funds of corporations.'0 3

99 Section 201 of BCRA amends the statute to add a subsection (f) to § 301 of FECA.
100 BCRA § 203, 116 Stat. at 91 (to be codified at 2 U.S.C. § 441b(c)(1)). Subsection (a)

prohibits "any corporation whatever, or any labor organization" from making contributions or
expenditures in connection with Federal elections. 2 U.S.C. § 441b(a) (2000).

101 BCRA § 203, 116 Stat. at 91 (to be codified at 2 U.S.C. § 441b(b)(2)).
102 For example, 26 U.S.C. § 527(e)(1) defines the term "political organization" as follows:

The term "political organization" means a party, committee, association, fund, or other
organization (whether or not incorporated) organized and operated primarily for the pur-
pose of directly or indirectly accepting contributions or making expenditures, or both, for
an exempt function.

26 U.S.C. § 527(e)(1) (2000) (emphasis added).
103 The question of corporate expenditures was addressed in FEC v. National Right to

Work Committee, 459 U.S. 197 (1982). The National Right to Work Committee (NRWC) was a
nonprofit, non-capital stock corporation whose articles of incorporation stated that the corpora-
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In § 204 of BCRA, the exception for organizations classified
under 26 U.S.C. §§ 501(c)(4) and 527 (tax provisions of the Code) is
removed with respect to "targeted communications."1 4 The term
"targeted communication" is defined as an "electioneering communi-
cation" which refers to a candidate for office other than President or
Vice President, and which is broadcast in the district of a candidate for
the House of Representatives or the state in which one is a candidate
for the Senate.1 1

5 Since the exception worked to remove an organiza-
tion from the prohibitions of 441b(a), the statute, on its face, provides
that any entity, whether or not in the corporate form, is prohibited
from making "targeted communications," i.e., "electioneering com-
munications" which can be seen by those who would be eligible to
vote for a candidate.10 6

This provision was added to the Senate version, S. 27, by Amend-
ment 145, authored by Senator Wellstone. The comments of the Sena-
tor, during floor debate, are instructive. In introducing the
amendment, Sen. Wellstone poses the rhetorical question:

[Wihat good will it do if we have a prohibition of raising soft money
on political parties and a prohibition when it comes to unions and cor-

tion would have no members. Id. at 199. NRWC solicited funds from 267,000 individuals for
political expenditures. Id. at 200. The FEC contended that this violated 2 U.S.C.
§ 441b(b)(4)(A), which prohibits corporate solicitations. Id. at 198-99. NRWC contended that
the solicitations were permitted under the provisions of § 441b(b)(4)(C), which permitted solici-
tation of "members." Id at 201. In a unanimous decision, Justice Rehnquist explained that the
regulation of corporate contributions was justified by the government's interest in preventing the
type of corruption possible if corporate treasuries take advantage of the privileges granted to
corporations to amass huge war chests capable of subverting legislators by their expenditure. Id.
at 210. Justice Rehnquist reviewed the history of the prohibition against corporate and labor
union donations, starting with the Tillman Act of 1907, 34 Stat. 864. Id. at 208-09. To the argu-
ment that the persons solicited were called "members," Justice Rehnquist pointed out that they
had no role in management of the organization. Id. at 206. There is nothing in § 203 which
indicates that Congress intended to implicitly repeal 100 years of legislation restricting corporate
funds in electoral politics. Since the funds referred to in 203(c)(2) are not restricted to contribu-
tions from "members," it must be the case that entities excepted from the prohibition added to
441b, whose exception is removed in § 204, are not corporations.

104 BCRA § 204, 116 Stat. at 92 (to be codified at 2 U.S.C. § 441b(6)(A)).
105 BCRA § 204, 116 Stat. at 92 (to be codified at 2 U.S.C. § 441b(6)(B)).
106 Section 201 of BCRA excepts from the term "electioneering communication" any

expenditure or independent expenditure. BCRA § 201, 116 Stat. at 89 (to be codified at 2
U.S.C. § 434(f)(3)(B)(ii)). Thus, this provision inverts the holding in Buckley. The Court in
Buckley permitted regulation of express advocacy, while disallowing regulation of issue advo-
cacy. Here, Congress seeks to prohibit issue advocacy while continuing to allow, with regulation,
express advocacy. See supra Part II.C.



THE TRIUMPH OF HOPE OVER EXPERIENCE

porations, but then other interest groups and organizations will be
able to, using soft money, put ads on television? The money will just
shift. My argument is twofold: [First,] I do not think it is fair to labor
and corporations to say there is a prohibition on raising soft money for
these sham issue ads and then not applying that standard to every
other kind of group or organization, whether they are left, right, or
center. [Second,] I think we are going to have a proliferation of new
stealth groups and organizations, all operating within this loophole, so
that soft money will shift from the parties to these sham ads.' 0 7

Shortly thereafter, Sen. McConnell asked Sen. Wellstone if he would
agree to modify the amendment to eliminate the exception for the
media.108 Sen. Wellstone replied: "I don't identify the media with the
sham issue ads. Whether I agree or disagree, it seems to me, the
media are there to inform people."' 9 Sen. Wellstone went on to
describe "targeted communications" (i.e., issue advocacy), which he
describes as "sham ads," to constitute "poison politics."" 0

Why in the world do we want to keep this loophole? Why do we want
to pass a piece of legislation where the soft money is going to all shift
away from the parties to these sham issue ads which are so over-
whelmingly negative, which so overwhelmingly epitomize poison
politics?111

Nevertheless, it has been held that the special privileges granted by
the state to corporations justify restricting corporate participation in

107 147 CONG. REC. S2846 (daily ed. March 26, 2001) (statement of Sen. Wellstone).
108 Id.
109 Id.
110 Id.
111 Id. It is interesting to compare this quote from Wellstone, where he refers to "poison

politics," to Alexander Hamilton's apology for the Sedition Act:
The favorite device of these assassins of character (i.e., the Jacobins of the French Revolu-
tion, ed.), said Hamilton, was the Big Lie: "it is maxim deeply engrafted in that dark
system, that no character, however upright, is a match for constantly reiterated attacks,
however false .... Every calumny makes some proselytes, and even retains some; since
justification seldom circulates as rapidly or as widely as slander .... The public mind,
fatigued at length with resistance to the calumnies which eternally assail it... is apt at the
end to sit down with the opinion that a person so often accused cannot be entirely inno-
cent." Against this weapon there seemed to be no defense unless it was cutting off
defamation at the source.

JOHN C. MILLER, CRISIS IN FREEDOM: THE ALIEN AND SEDITION AcTs 58 (Little, Brown & Co.
1951) (citing THE WORKS OF ALEXANDER HAMILTON (Henry Cabot Lodge ed., 1904).
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express advocacy.112 While this rationale applies to express advocacy,
it does not extend to issue advocacy.

In First National Bank of Boston v. Bellotti,l13 several corpora-
tions sought to make expenditures on a referendum on a graduated
income tax for the State of Massachusetts. " 4 They challenged a crimi-
nal law that prohibited such expenditures. Justice Powell, for the
majority, wrote that the only compelling state interest that could jus-
tify such restriction would be to protect against corruption or the
appearance of corruption.

The risk of corruption perceived in cases involving candidate elec-
tions, simply is not present in a popular vote on a public issue. To be
sure, corporate advertising may influence the outcome of the vote; this
would be its purpose. But the fact that advocacy may persuade the
electorate is hardly a reason to suppress it: The Constitution "protects
expression which is eloquent no less than that which is unconvincing."
We noted only recently that "the concept that government may
restrict the speech of some elements of our society in order to enhance
the relative voice of others is wholly foreign to the First Amend-
ment.... ." Moreover, the people in our democracy are entrusted with
the responsibility for judging and evaluating the relative merits of con-
flicting arguments. They may consider, in making their judgment, the
source and credibility of the advocate. But if there be any danger that
the people cannot evaluate the information and arguments advanced
by appellants, it is a danger contemplated by the Framers of the First
Amendment. In sum, "[a] restriction so destructive of the right of
public discussion, without greater or more imminent danger to the
public interest than existed in this case, is incompatible with the free-
doms secured by the First Amendment."' 15

The restrictions on corporations are not universal. It has been
held that, in certain circumstances, an "ideological corporation" could
participate in express advocacy. In Massachusetts Citizens for Life,
Inc. v. FEC,116 a non-profit corporation used treasury funds, rather

112 See Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 658-659 (1990); FEC v. Nat'l
Right to Work Comm., 459 U.S. 197, 208-210 (1982); see generally United States v. Auto. Work-
ers, 352 U.S. 567 (1957).

113 435 U.S. 765 (1978).
114 Id. at 769.
115 Id. at 790-792 (citations omitted).
116 479 U.S. 238 (1986).
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than a segregated account, to pay for a "special edition" of the organi-
zation's newsletter.' 7 In the "special edition" the organization clearly
engaged in express advocacy, listing certain candidates who were
rated as favorable to the organization's goals, and others who were
not, and urging the reader to "Vote Pro Life."" 8 The FECA forbids
corporations from making such expenditures.11 9 However, the Court,
through Justice Brennan, held that this restriction did not apply to the
non-profit corporation, listing three features essential to the holding
that it was not so bound:

1) It was formed for the express purpose of promoting political ideas,
and cannot engage in business activities;
2) It has no shareholders or other person affiliated so as to have a
claim on earnings; and
3) It was not established by a business or labor union, and it is its
policy not to accept donations from such.12°

In FEC v. National Conservative Political Action Committee121 the
issue was an expenditure limit on independent campaigns, an issue
previously addressed in Buckley.122 The Presidential Election Cam-
paign Fund Act 123 prohibited any political committee from spending
more than $1,000 in support of a presidential candidate who accepted
public financing for his campaign. 124 This statute is a separate and dis-
tinct prohibition from the one at issue in Buckley, although analogous
in restricting independent expenditures.

In the 1980 presidential election, the National Conservative Polit-
ical Action Committee (NCPAC) and the Fund for a Conservative
Majority (Fund) spent money on election advertising in excess of the
$1,000 limit.125 The FEC contended that independent expenditures in
presidential election campaigns constituted "speech by proxy, ' 126 that
is, that such expenditures were the same as contributions in that they

117 Id. at 243.
118 Id.
119 2 U.S.C. § 441b (2000).
120 Massachusetts Citizens, 479 U.S. at 263, 264.
121 470 U.S. 480 (1985) (hereinafter NCPAC).
122 See supra Part I.B.
123 Pub. L. No. 92-178, 85 Stat. 170 (codified at 26 U.S.C. § 9012(f) (2000)).
124 NCPAC, 470 U.S. at 482.
125 Id. at 492.
126 Id. at 494.
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constituted merely symbolic support, rather than something substan-
tial. 27 The Court disagreed.128 In the opinion, written by Justice
Rehnquist, the Court stated that contributors to independent expendi-
tures do so because they "like what the organizations say, otherwise
they would not part with their money." '29 "To say that their collective
action in pooling their resources to amplify their voices is not entitled
to full First Amendment protection would subordinate the voices of
those of modest means as opposed to those sufficiently wealthy to be
able to buy expensive media ads with their own resources. '

-
130

A corporation's expenditures to propagate its views on issues of gen-
eral public interest are of a different constitutional stature than corpo-
rate contributions to candidates. The F.E.C. argues that ". . . because
the PACs may by the breadth of their organizations spend larger
amounts than the individuals in Buckley, the potential for corruption
is greater. But precisely what the "corruption" may consist of we are
never told with assurance .... [T]he absence of coordination under-
mines the value of independent expenditures to the candidate and,
therefore, alleviates the danger that expenditures will be given as a
quid pro quo. "On this record, such an exchange of political favors for
uncoordinated expenditures remains a hypothetical possibility and
nothing more., 131

The holding in National Conservative Political Action Committee
(NCPAC) is controlling and relevant to the inquiry of the ultimate
constitutionality of the Wellstone Amendment in two ways. First, it
encompasses both corporations and non-corporate entities."' Second,

127 In California Medical Ass'n v. FEC, 453 U.S. 182, 196 (1981), the California Medical
Association (CMA) had given contributions in excess of the permitted limit to the California
Medical Political Action Committee (CALPAC). Id. CMA contended that the limits were
unconstitutional because its chosen method of political speech was through its contributions to
CALPAC. Id. The Court held that the limits were not an unconstitutional infringement on
CMA's rights of free speech. Id. Since CALPAC was an independent which received contribu-
tions from multiple sources, this was "speech by proxy" rather than the constitutionally pro-
tected speech of CMA. Id. "Of course, CMA would probably not contribute to CALPAC
unless it agreed with the views espoused by CALPAC, but this sympathy of interests alone does
not convert CALPAC's speech into that of CMA." Id. at 196.

128 NCPAC, 470 U.S. at 494-95.
129 Id. at 495.
130 Id. at 494.
131 Id. at 497, 498.
132 The relevant provisions, and definitions, are as follows:
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NCPAC applies to express advocacy, which the Buckley Court held to
be subject to narrowly drawn regulation in order to meet the compel-
ling state interest of protecting against corruption or the appearance
of corruption.' 33 The Wellstone Amendment is a special application
of the term "electioneering communication," which is defined to
exclude from its application either an "expenditure" or an "indepen-
dent expenditure." '34 If campaign expenditures and independent
expenditures are not covered, that leaves only issue advocacy as the
object of the provision. In Buckley the Supreme Court held unconsti-
tutional a statute which limited express advocacy expenditures to
$1,000, commenting, wryly, at footnote 18: "Being free to engage in
unlimited political expression subject to a ceiling on expenditures is
like being free to drive an automobile as far and as often as one
desires on a single tank of gasoline." '135 The Wellstone Amendment
does not limit expenditures on issue advocacy, it prohibits issue advo-
cacy in proximity to elections.

Issue advocacy is core First Amendment speech. t3 6 Moreover, it
is too remote from the quid pro quo corruption that was found to
justify contribution limits (in cases of express advocacy) in Buckley.137

The holding, in Buckley, that restrictions on issue advocacy would vio-
late the First Amendment rights of association and expression, was
reinforced in Citizens Against Rent Control/Coalition for Fair Housing
v. City of Berkely.'38 The Supreme Court has articulated one narrowly

26 U.S.C. § 9002(9) (2000).-The term "political committee" means any committee, asso-
ciation, or organization (whether or not incorporated) which accepts contributions or
makes expenditures for the purpose of influencing, or attempting to influence, the nomi-
nation or election of one or more individuals to Federal, State, or local elective public
office.
26 U.S.C. § 9012(f)(1) (2000).-Except as provided in paragraph (2), it shall be unlawful
for any political committee which is not an authorized committee with respect to the
eligible candidates of a political party for President and Vice President in a presidential
election knowingly and willfully to incur expenditures to further the election of such can-
didates, which would constitute qualified campaign expenses if incurred by an authorized
committee of such candidates, in an aggregate amount exceeding $1,000.

133 See supra Part I.C (discussing Buckley).
134 BCRA, Pub. L. No. 107-155, §§ 201(a), 204, 116 Stat. 81, 89, 92 (2002) (to be codified at

2 U.S.C. § 434(f)).
135 Buckley v. Valeo, 424 U.S. 1, 19 n.18 (1976) (per curiam).
136 See Citizens Against Rent Control/Coalition for Fair Housing v. City of Berkely, 454

U.S. 290 (1981).
137 Buckley, 424 U.S. at 45-46.
138 454 U.S. at 290. An association opposed a ballot measure and accepted contributions in

excess of the $250 limit imposed by ordinance. The Supreme Court found that there was no risk
of corruption in a ballot measure, as there is in direct contributions to candidates or in indepen-
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tailored exception to the protection of political speech: express advo-
cacy either by contributions to candidates or by independent expendi-
tures for the election or defeat of a specific candidate. 139 Because
issue advocacy is not within that exception, the Wellstone Amend-
ment is unconstitutional under controlling Supreme Court
jurisprudence.

4. The Media Exception to the Prohibition
In floor debate, Sen. Wellstone declined to include the media

within the terms of the absolute ban because "the media are there to
inform people."'4 ° This is a misunderstanding of the First Amend-
ment.14 BCRA's § 201 makes an exception to the term "election-
eering communication" for the broadcast news media.12  A similar
exception was challenged in Austin v. Michigan State Chamber of
Commerce, where the appellee claimed that the news media exception

dent expenditures. It held that the ordinance was an unconstitutional burden on speech and
association.

139 Buckley, 424 U.S. at 43-44.
140 147 CONG. REC. S2846 (daily ed. March 26, 2001) (response of Sen. Wellstone).
141 This recalls the words of Justice Brennan in New York Times v. Sullivan, 376 U.S. 254

(1964). In that case the issue was whether, in a defamation action over a full-page advertisement
in the New York Times, the state could award damages to a public official for defamatory false-
hood relating to his official conduct only with proof of "actual malice," i.e., proof that the state-
ment was made with knowledge of its falsity or with reckless disregard of whether it was true or
false. Id. at 256.

The publication here was not a "commercial" advertisement in the sense in which the
word was used in [Valentine v.] Chrestensen[, 316 U.S. 52 (1942)]. It communicated infor-
mation, expressed opinion, recited grievances, protested claimed abuses, and sought
financial support on behalf of a movement whose existence and objectives are matters of
the highest public interest and concern. That the Times was paid for publishing the adver-
tisement is as immaterial in this connection as is the fact that newspapers and books are
sold. Any other conclusion would discourage newspapers from carrying "editorial adver-
tisements" of this type, and so might shut off an important outlet for the promulgation of
information and ideas by persons who do not themselves have access to publishing facili-
ties-who wish to exercise their freedom of speech even though they are not members of
the press.

Sullivan, 376 U.S. at 266 (emphasis added) (citations omitted).
142 The creation of a privileged class that is exempt from a prohibition on the dissemination

of information recalls the licensing of the press in England. With the invention of movable type,
the potential of the press was understood by the English Crown which moved to restrict it by the
requirement of licensing. St. 23 Eliz. c. 2. The licensing law was repealed during the reign of
Charles I. In 1643, during the English Civil War, the Puritan Long Parliament reinstated the law,
primarily to suppress seditious libel. In response, in 1644, John Milton published his tract, Are-
opagitica, opposing licensing of the press. The Licensing Act expired under Cromwell and was
reenacted in 1662, after the restoration. St. 13, 14 Charles II, c. 33. It was continued under
William and Mary until it expired in 1695. Prosecution for seditious libel endured. See L. RAY
PAT-rERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 22-142 (1968).
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violated the Fourteenth Amendment equal protection provision. 143

Michigan law forbade independent expenditures by corporations
except through a segregated fund,14 4 with restrictions upon whom the
corporation could solicit to contribute to the fund.1 45

In his opinion, Justice Marshall first held that the distinction must
be justified by a compelling state interest. 146 He found the compelling
state interest in the "unique role" of the media and, quoting Mills v.
Alabama,147 upheld the Michigan law:

[T]he press serves and was designed to serve as a powerful antidote to
any abuses of power by governmental officials and as a constitution-
ally chosen means for keeping officials elected by the people responsi-
ble to all the people whom they were selected to serve. 48

Justice Marshall cited the Court's decision in Mills to show the special
societal role that the press plays in informing the public, which he
took to provide a compelling reason for the State to exempt media
corporations.1 49 He made no effort to harmonize this quote with the
sentence immediately preceding the one cited: "The Constitution spe-
cifically selected the press, which includes not only newspapers,
books, and magazines, but also humble leaflets and circulars, to play
an important role in the discussion of public affairs."' 5° Neither was
there any effort to harmonize the decision in Austin with Lovell v.
Griffin, 5' wherein Chief Justice Hughes said:

The liberty of the press is not confined to newspapers and periodicals.
It necessarily embraces pamphlets and leaflets. These indeed have
been historic weapons in the defense of liberty, as the pamphlets of
Thomas Paine and others in our own history abundantly attest. The
press in its historic connotation comprehends every sort of publication
which affords a vehicle of information and opinion.1 52

143 494 U.S. 652 (1990).
144 MICH. COMP. LAWS § 169.254(1) (2000).
145 See id. § 169.255.
146 Austin, 494 U.S. at 667.
147 384 U.S. 214 (1966).
148 Austin, 494 U.S. at 668 (quoting Mills, 384 U.S. at 219) (alteration in original).
149 Id.
150 Mills, 384 U.S. at 219 (citing Lovell v. Griffin, 303 U.S. 444 (1938)).

151 303 U.S. 444 (1938).
152 Id. at 452.
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At first glance it may appear that the Austin case settles any
potential equal protection claim raised by corporations asserting that
the privileged status accorded to the institutional press, in BCRA,
amounts to a denial of Fifth Amendment due process/equal protec-
tion. However, the holding in Austin can be distinguished from a due
process/equal protection claim with respect to BCRA on three
grounds.

First, the holding in Austin was grounded on the unique status of
the corporation as a creature of the state, with special privileges. 53

The Court found, in this unique status, the compelling state interest to
forbid the use of treasury funds in express advocacy. 15 4 The prohibi-
tion in BCRA is not restricted to corporations: unincorporated orga-
nizations are also covered.'55

Second, Austin applied to express advocacy, where the Court has
held that there may be regulation which is narrowly tailored to meet a
compelling state interest.'56 BCRA is related to issue advocacy, where
the Court has held that there is no compelling state interest. 157

Third, the issue in Austin was only a prohibition on the expendi-
ture of treasury funds for express advocacy. 15 8 The statute clearly pro-
vided for an alternative method, a political action committee, for a
corporation to participate in express advocacy. 5 9 In contrast, BCRA
is an absolute prohibition. 16

IV. CONCLUSION

Political discourse is core First Amendment speech.'6 ' As such, it
may be regulated only if there is a compelling state interest, which
cannot be met except by regulation, and then the narrowest possible

153 Austin, 494 U.S. at 658-59.
154 Id. at 659-60.
155 BCRA § 204, 116 Stat. at 92, (to be codified at 2 U.S.C. § 441).
156 See, e.g., Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 612 (1996);

Austin, 494 U.S. at 658; Massachusetts Citizens for Life, Inc. v. FEC, 479 U.S. 238, 249 (1986);
FEC v. Nat'l Conservative Political Action Comm., 470 U.S. 480, 499-500 (1985); Citizens
Against Rent Control/Coalition for Fair Hous. v. City of Berkely, 454 U.S. 290, 295 (1981);
Buckley v. Valeo, 424 U.S. 1, 21-22 (1976) (per curiam).

157 See, e.g., Massachusetts Citizens, 479 U.S. at 249.
158 Austin, 494 U.S. at 658.
159 Id. at 669.
160 BCRA § 204, 116 Stat. at 92, (to be codified at 2 U.S.C. § 441).
161 Buckley, 424 U.S. at 45.
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means must be employed to accomplish this.'6 2 The only compelling
state interest that has been identified associated with political dis-
course is the appearance or actuality of quid pro quo corruption, that
is, the direct exchange of political favors for value received.163 Only
express advocacy bears a direct enough relationship to the potential
for such corruption to merit regulation. Every holding following
Buckley has consistently adhered to this principle of law. t"

Corporations and unions, in consequence of the extraordinary
powers granted them by the state, may be prohibited from using trea-
sury funds for electoral politics, unless they are an "ideological corpo-
ration," which has no shareholders and does not receive corporate or
union funds. 65 However, corporations may form segregated funds for
electoral politics and were able to use treasury funds for issue advo-
cacy prior to BCRA. Section 203 prohibits the use of treasury funds
for issue advocacy where the communication refers to a candidate,
still based upon the rationale for the original restrictions in FECA.'66

Section 204 amends FECA to impose an absolute ban on
"targeted communications" by everyone (except the media) based
upon the content of the speech, rather than the special privileges
accorded the speaker (i.e., unions and corporations) by means of
which it might have an unfair advantage through means unrelated to
the speech in question.'67 The restriction on the "soft money of politi-
cal parties" reaches beyond the constitutional regulation of express
advocacy.'68 Political parties have the same rights as other groups, and
Congress may not prohibit, or regulate, funds that are not used for

162 Id. at 41 n.48. See also Lamont v. Postmaster Gen., 381 U.S. 301, 310 (1965) ("In the
area of First Amendment freedoms, government has the duty to confine itself to the least intru-
sive regulations which are adequate for the purpose.").

163 See NCPAC, 470 U.S. at 496; City of Berkely, 454 U.S. at 297; Buckley, 424 U.S. at 26-
27.

164 See, e.g., Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 608-09 (1996);
Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 654-655 (1990); Massachusetts Citizens
for Life, Inc. v. FEC, 479 U.S. 238, 241 (1986); NCPAC, 470 U.S. at 483; City of Berkely, 454 U.S.
at 291; Cal. Med. Ass'n v. FEC, 453 U.S. 182, 184 (1981); FEC v. Christian Action Network, 110
F.3d 1049, 1050 (4th Cir. 1997); FEC v. The Christian Coalition, 52 F. Supp. 2d 45, 61-62 (D.D.C.
1999).

165 Austin, 494 U.S. at 661-62; Massachusetts Citizens, 479 U.S. at 241; FEC v. Nat'l Right
to Work Comm., 459 U.S. 197, 200 (1982).

166 See supra note 85.
167 See supra Part III.B.3.
168 See supra Part III.A.
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express advocacy. 69 The speech that is regulated or restricted in Title
II of BCRA is clearly issue advocacy as opposed to express advo-
cacy. 170 The attempt to restrain it, as "poison politics" is censorship
pure and simple. Sen. Wellstone, the author of the prohibition on
"targeted communications" said as much in floor debate. 171 Addition-
ally, the media exception may be repugnant to the due process and
equal protection provisions of the Fifth Amendment.172 It recalls the
privileges created by the licensing of the press in England. 73

Since BCRA, in the main, amounts to little more than censorship
and suppression of dissenting opinion, it may be helpful to recall John
Stuart Mill, in the second chapter of On Liberty:

First, if any opinion is compelled to silence, that opinion may, for
aught we can certainly know, be true. To deny this is to assume our
own infallibility.

Secondly, though the silenced opinion be an error, it may, and
very commonly does, contain a portion of truth; and since the general
or prevailing opinion on any subject is rarely or never the whole truth,
it is only by the collision of adverse opinions that the remainder of the
truth has any chance of being supplied.

Thirdly, even if the received opinion be not only true, but the
whole truth; unless it is suffered to be, and actually is, vigorously and
earnestly contested, it will, by most of those who receive it, be held in
the manner of a prejudice, with little comprehension or feeling of its
rational grounds.

And not only this, but, fourthly, the meaning of the doctrine itself
will be in danger of being lost, or enfeebled, and deprived of its vital
effect on the character and conduct: the dogma becoming a mere for-
mal profession, inefficacious for good, but cumbering the ground, and
preventing the growth of any real and heartfelt conviction, from rea-
son or personal experience.' 74

In FEC v. Christian Action Network, the Federal Election Com-
mission took the position that a communication may contain "express

169 See supra Part III.A.
170 See supra Part III.B.1.
171 See supra text accompanying note 111.
172 See supra Part III.B.4.
173 See, e.g., The Licensing Act, Statutes of the Realm V,, 428f.: 14 Charles II, c. 33.
174 JOHN STUART MILL, ON LIBERTY (1859) in ON LIBERTY WITH THE SUBJUGATION OF

WOMEN AND CHAPTERS ON SOCIALIsM 53-54 (Stefan Collini ed., Cambridge Univ. Press 1989).
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advocacy" without any words, but by the context, music, images, and
voice intonations, it may be implied." 5 The Fourth Circuit recalled a
long string of losses by the FEC on the meaning of "express advo-
cacy."' 76 The opinion points out that "[t]hroughout the FEC's 69
pages of briefing on the merits of this case, it never once quotes any of
the numerous passages in Buckley and MCFL referring to 'explicit
words' or 'express words' or 'language' of advocacy." '7 7 The Court
concluded:

In the face of the unequivocal Supreme Court and other authority dis-
cussed, an argument such as that made by the FEC in this case, that
"no words of advocacy are necessary to expressly advocate the elec-
tion of a candidate," simply cannot be advanced in good faith (as the
disingenuousness in the FEC's submissions attests), much less with
"substantial justification., 178

One notes that the same cases that the Fourth Circuit found the
FEC to have ignored were available to, and presumably known by, the
Congress. In passing a law that the courts have already said is uncon-
stitutional, one must question whether Congress has been any less dis-
ingenuous than was the FEC in Christian Action Network. It is
difficult to conceive of an argument to defend them, much less to
imagine that they will be upheld.

However, there is one provision that, ironically, almost certainly
will survive any constitutional challenge. Recall that in Buckley, the
Supreme Court said that Congress could (not that it must) regulate
the one potential source of corruption that was so direct as to provide
a compelling state interest in regulation, i.e., contributions for express
advocacy.1 79 BCRA, among its other unconstitutional provisions,
raises the contribution limits, doubling what individuals may give to
candidates.18 0

175 FEC v. Christian Action Network, 110 F.3d 1049, 1056-57 (4th Cir. 1997).
176 Id. at 1055.
177 Id. at 1063.
178 Id. at 1064.
179 See Buckley, 424 U.S. at 20-21.
180 BCRA, Pub. L. No. 107-155, § 307, 116 Stat. 81, 102 (2002) (to be codified at 2 U.S.C.

§ 441a(a)).
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