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I. INTRODUCTION: THE CASE OF JEFFREY CURLEY

On October 1, 1997, Charles Jaynes, 25, and Salvatore Sicari, 24,
lured 10-year-old Jeffrey Curley to their car with the promise of a new
bicycle.' The two men drove Curley to a remote location where they
attempted to have sex with him.2 After repeatedly being thwarted in
their attempts, the two men beat and tortured Curley, stuffing a gaso-
line soaked rag down his throat.3 Curley suffered an agonizing death
from gasoline poisoning. 4 Not to be dissuaded, Jaynes and Sicari pro-
ceeded to sexually abuse the dead boy's body.5 They then stuffed
Curley's body into a rubber tub and dumped it into the Great Works
River in South Berwick, Maine.6

Evidence linked both men with the North American Man-Boy
Love Association ("NAMBLA"). 7 They allegedly owned NAMBLA
literature, and Jaynes is believed to have visited the NAMBLA web
site hours before the murder.8 The Massachusetts Superior Court
convicted Sicari of kidnapping and murder in the first degree, and
convicted Jaynes of kidnapping and murder in the second degree. 9

Both men were sentenced to life in prison.10

* The author would like to acknowledge the efforts of Heath D. Rosenblat and Scott Moz-
ingo, and thank them for their guidance and assistance.

1 Commonwealth v. Sicari, 752 N.E.2d 684, 687 (Mass. 2001); see also Martin Finucane,
ACLU Defends Man-Boy Sex Association, THE REC., Sept.1, 2000, at All.

2 Sicari, 752 N.E.2d at 687.
3 Id. at 687-88.
4 Id.
5 Id. at 688.
6 Id.
7 Judy Rakowsky, Curley Parents Sue Man-Boy 'Love' Group, Web Site Says Killer was

Spurred by Joining, BOSTON GLOBE, May 17, 2000, at BI.
8 Id.
9 See Sicari, 752 N.E.2d at 686, 699.
10 David Weber, Family of Slain Cambridge Boy Want NAMBLA Held Responsible, Bos-

TON HERALD, Apr. 11, 2001, at A22. In a subsequent civil suit against Jaynes and Sicari, the
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Curley's parents subsequently filed a wrongful death suit against
NAMBLA and an unidentified Internet service provider, alleging that
NAMBLA incited Jaynes and Sicari to molest and murder their son.1

They claimed that Jaynes and Sicari, as NAMBLA members, were
emboldened by NAMBLA material and incited to act by same,' 2 mak-
ing NAMBLA responsible for Jaynes' and Sicari's acts.'3 The Curleys
pointed to Jaynes' diary tracing his developing affection for young
boys and blossoming desire to have sex with them under the tutelage
of NAMBLA material. 4 Further, they alleged that Jaynes' visit to the
NAMBLA web site hours before he abducted their son inspired
Jaynes to carry out his desires."i The Curleys attacked NAMBLA as
an ongoing criminal conspiracy dedicated to promoting the rape of
children in America.1 6

On August 31, 2000, the American Civil Liberties Union
("ACLU") announced that it would defend NAMBLA in the wrong-
ful death suit. 7 The ACLU defended its decision to take up NAM-
BLA's cause on the grounds that NAMBLA's propaganda is speech
protected by the First Amendment. 8 The ACLU cited NAMBLA's
lobbying activities, particularly its advocacy for the abolition of laws
establishing an age of consent for sexual activity, and argued that they
are purely political, and thus protected by the Constitution.19

The Curley case, for all its tragedy, yields an important opportu-
nity to examine our closely held First Amendment protections. In
that spirit, this Comment attempts to test a developing plaintiff's the-
ory known as Harm Advocacy by offering it as a replacement stan-
dard for First Amendment protection set forth by the U.S. Supreme
Court in Brandenburg v. Ohio.2' This Comment endeavors to deter-

Middlesex Superior Court awarded the Curleys $328 million in damages, although there is little
chance that either man will ever pay any significant sum. Id.

11 See Peter Gelzinis, Blame for Lewis, Curley Deaths Measured in Sense, Not Dollars, Bos-
TON HERALD, May 18, 2000, at 12.

12 Don Terry, ACLU Defends Advocates of Man-Boy Sex, INT'L HERALD TRIB., Sept. 2,
2000, at 3.

13 See Weber, supra note 10.
14 Cheryl Wetzstein, ACLU to Defend Boy-Sex Group, WASH. TIMES, Sept. 1, 2000, at A3.
15 See Cate Plys, Bad Smell of Liberty, CHI. SUN-TIMES, Sept. 8, 2000, at 31.
16 See Weber, supra note 10.
17 Don Terry, A.C.L. U. Will Defend Group That Advocates Legalizing Sex Between Men

and Boys, N.Y. TIMES, Sept. 1, 2000, at A14.
18 Id.
19 Id.
20 395 U.S. 444 (1969).

[Vol. 12:1



HARM ADVOCACY THEORY

mine whether speech that advocates harm deserves First Amendment
protection. To make that determination, this Comment first explores
some of the issues underlying the Curleys' approach to their suit
against NAMBLA. (Part IIA). Next, it engages in a brief history of
content-based speech regulation in order to understand how current
First Amendment protections developed and to introduce Harm
Advocacy theory. (Part 1iB). Next, this Comment analyzes the Curley
suit using the current Supreme Court standard identified in Branden-
burg v. Ohio, and assesses the likelihood of success under this contem-
porary approach.

This Comment then examines Harm Advocacy theory, and tests
its viability in a limited context by re-analyzing the Curley suit. The
goal of this analysis is to dissect the notion that Harm Advocacy is the
proper standard of individual intent in conspiracy cases, and that indi-
viduals who promote speech that facilitates tortious activity are prop-
erly excluded from traditional First Amendment protection. This
Comment concludes that Harm Advocacy cannot replace Branden-
burg as the current demarcation between protected and unprotected
speech, at least not in the conspiracy context. As applied in this nar-
row context, the theory undermines important First Amendment free-
doms. Harm Advocacy theory subverts First Amendment protections
promulgated by the Supreme Court in Miller v. United States, violat-
ing the notion that proscribable speech has no literary, artistic, politi-
cal or scientific value.2' It further undermines the specific intent
requirement outlined in United States v. Spock, and so threatens abuse
of the First Amendment's guarantee to free association.22 Finally,
Harm Advocacy theory directly contradicts the Supreme Court's hold-
ing in NAACP v. Claiborne Hardware Co. proscribing "guilt by associ-
ation" and so further threatens venerable rights to free association.23

While Harm Advocacy sets as its goal the imposition of liability on
those who directly advocate and facilitate harm, it cannot do so in a
manner that threatens the First Amendment's necessarily harsh pro-
tections. For these reasons, Harm Advocacy theory cannot replace
Brandenburg as the current demarcation between protected and
unprotected speech.

21 413 U.S. 15, 34 (1973).
22 416 F.2d 165 (1st Cir. 1969).
23 458 U.S. 886 (1982).

2001]



CIVIL RIGHTS LAW JOURNAL

II. BACKGROUND

A. Conspiracy Theory
This is no simple incitement case. At issue in the Curleys' wrong-

ful death suit is whether NAMBLA advocates criminal activity or
purely political and therefore protected principles. Seeking to hold
NAMBLA responsible for their son's death, the Curleys initially
employed the concept of "bifariated conspiracy" alleging that NAM-
BLA engages in some behavior that is constitutionally protected, and
some that is not, but could nonetheless be held accountable for its
illicit activity.24 The Curleys later altered their theory of recovery
seeking damages under the Racketeer Influenced and Corrupt Prac-
tices Act ("RICO"). 25

For purposes of this Comment the approach is not important.
Whether the Curleys pursue NAMBLA under a bifariated conspiracy
theory, civil RICO, or 42 U.S.C. § 1985, they face the same essential
challenge of proving that NAMBLA, its membership, and other
named defendants, were part of a conspiracy to promote child moles-
tation (or to participate in the management of an enterprise through a
pattern of racketeering, or to violate their civil rights). To do so, the
Curleys must first identify the conspiracy and then establish the con-
spirators' intent.26 The point of interest which most implicates the
First Amendment is the fact that NAMBLA and its membership alleg-
edly engage in both legal and illegal behavior, and so this Comment
will explore the Curley case using "bifariated conspiracy" for context.
The ACLU seized upon NAMBLA's congressional lobbying efforts to
justify the organization's existence and milk support from First
Amendment protectionists. Thus, the Curleys' pursuit of NAMBLA
raises several key First Amendment issues: Can an organization be
held liable for the actions of its members? 27 Can individuals be pun-

24 See id.; J.M. Lawrence, ACLU Terms NAMBLA Suit a 'Witch Hunt', BOSTON HERALD,

July 18, 2000, at A28.
25 18 U.S.C.A. §§ 1961-68 (West Supp. 2001).
26 See Noto v. United States, 367 U.S. 290, 299-300 (1961).
27 Holding NAMBLA responsible for Jaynes' and Sicari's act without a specific showing

that each NAMBLA member adhered to the unlawful aspect of the alleged conspiracy threatens
organizational rights. The bifariated conspiracy theory requires a showing that each member of
the alleged conspiracy adhered to the alleged illegal activity to avoid coloring organizations
criminal with too broad a brush. Otherwise there exists two key dangers: first, it creates a prece-
dent for destroying carefully guarded First Amendment protections absent a strong showing that
the activity in question does not deserve such protection; next, it creates the perception that
individuals are not responsible for their own actions. If it is possible to demonstrate that an
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ished for mere membership in an illicit or quasi-legal organization?
Can the government curtail an organization's speech because it advo-
cates harm? This Comment primarily explores the final question, but
cannot fully do so without at least addressing the first two.

To make their case, the Curleys must first identify a conspiracy.
The government's ability to deter and punish those who increase or
conspire to increase the likelihood of crime by concerted action has
long been established.28 In certain cases, as in the present matter,
individuals or organizations conspire towards multiple ends, some
legal, some illegal or quasi-legal giving rise to the term "bifariated
conspiracy." The bifariated conspiracy concept first materialized in
United States v. Spock where the First Circuit Court of Appeals distin-
guished a conspiracy involving legal and illegal aims, and therefore
both protected and unprotected speech.29 In that case, the now
famous Dr. Spock and several other individuals formed a political
activist group in early 1969 dedicated to protesting the Vietnam War.3°

The group held rallies, delivered speeches, and published pamphlets
protesting U.S. involvement in Vietnam.31 The government charged
that the group's various activities included helping young men evade
the draft, and arrested Dr. Spock and his fellow conspirators.

Ruling on the issue of whether the state had the power to restrict
an individual's speech based on his association with a dissident, possi-
bly illegal, group the Court stated unambiguously that such restriction
was possible, but only on a showing of specific intent. The Court said:

When the alleged agreement is both bifarious [encompassing both
legal and illegal activity] and political within the shadow of the First
Amendment ... individual's specific intent to adhere to illegal por-
tions may be shown [by]: [(1)] the individual defendant's prior or sub-
sequent unambiguous statements; [(2)] the individual defendant's
subsequent commission of the very illegal act contemplated by the
agreement; or [(3)] the individual defendant's subsequent legal act if
that act is "clearly undertaken for the specific purpose of rendering

organization is responsible for the actions of individual members, it follows at least arguably that
the individual is not responsible.

28 United States v. Spock, 416 F.2d 165, 171 (1st Cir. 1969) (citing Developments in the
Law-Criminal Conspiracy, 72 HARV. L. REV. 922, 923-25 (1959)).

29 416 F.2d 165 (1969).
30 Id. at 168.
31 Id.
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effective the later illegal activity which is advocated by the
agreement."

32

The Spock court identified a "bifariated conspiracy" as an agree-
ment with a legal ultimate objective, but short-term means or immedi-
ate objectives encompassing both legal and illegal activity without any
clear indication, initially, as to who intended what.33 This "intertwin-
ing of legal and illegal aspects, the public setting of the agreement and
its political purposes, and the loose confederation of possibly innocent
and possibly guilty participants raises the most serious First Amend-
ment problems" for those seeking to punish such groups.34 Thus,
identifying a chargeable conspiracy should prove a daunting task.

Identifying a chargeable conspiracy is only the first of two signifi-
cant hurdles facing the Curleys. Next, they must demonstrate NAM-
BLA's intent to disseminate their literature for the purpose of
spurring readers to action - that the organization intended Jaynes and
Sicari to act on their speech. Simply publishing the NAMBLA Man-
ual and its insidious contents is not likely sufficient to subject
whatever conspiracy the Curleys identify to civil liability.35 Negli-
gently publishing harmful information does not form a basis of civil
liability, nor should it.36 As the Supreme Court has made clear, dem-
onstrating that speech has a "tendency to lead to violence" is not
enough.37

B. First Amendment Protections

Regardless of NAMBLA's organizational philosophy, holding a
group responsible for crimes committed by individuals who read their
material has serious First Amendment implications. The ACLU
argues that a successful suit in this case will destroy important First

32 Id. at 173 (quoting Scales v. United States, 367 U.S. 203, 234 (1961)).
33 Id. at 172.
34 Id. at 169.
35 See, e.g., Herceg v. Hustler Magazine, Inc., 814 F.2d 1017 (5th Cir. 1987) (holding that a

publisher cannot be held civilly liable in a 14 year-old boy's death for printing an article explain-
ing how to perform autoerotic asphyxiation).

36 In Herceg, the Fifth Circuit indicated that "[i]f the shield of the [F]irst [A]mendment can
be eliminated by proving after publication that an article discussing a dangerous idea negligently
helped bring about a real injury simply because the idea can be identified as 'bad,' all free speech
becomes threatened." 814 F.2d at 1024.

37 Hess v. Indiana, 414 U.S. 105, 109 (1973).
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Amendment freedoms.38 The language of the First Amendment
makes clear the tremendous importance placed on the right to speak
freely.39 "Congress shall make no law ... abridging the freedom of
speech, or of the press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of grievances. "40

NAMBLA and the ACLU assert that NAMBLA exists to petition
Congress for a change in the age of consent laws, a constitutionally
protected function. The Curleys claim that the organization's speech
advocates pedophilia, suspect activity at best. The resulting analysis
necessarily must balance these two competing interests. This discus-
sion proceeds with a discussion of relevant First Amendment
protections.

1. Free Speech

As a recovery theory, conspiracy presents difficulties with respect
to large organizations engaged in both legal and illegal activities. Spe-
cifically, how can reviewing courts distinguish between organization
members who engage in the speech and those who do not; and of
those who do, which members engage in the illegal speech and which
members engage in the legal speech?

Freedom of speech is not an absolute right. Rather, the First
Amendment provides a presumptive right to free expression that can
only be restricted where the government demonstrates some special
interest justifying restraint. Congress may regulate speech based on
its content where the speech is directed at producing imminent unlaw-
ful action and is likely to produce such action.4" Historically, the right
to free speech has been abridged by the government in few instances
under specific theories where the speech causes cognizable and well-
recognized social harms.42

38 See Weber, supra note 10.
39 U.S. CONST. amend. I.
40 Id.
41 Brandenburg v. Ohio, 395 U.S. 444 (1969).
42 The Supreme Court readily restricts speech activity where the social risks associated with

the speech clearly outweigh any of the typically substantial benefits derived from the speech. As
the Court explained in Chaplinsky v. New Hampshire: "There are certain well-defined and nar-
rowly limited classes of speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem. These include the lewd and obscene, the profane,
the libelous, and the insulting of 'fighting' words - those which by their very utterance inflict
injury or tend to incite an immediate breach of the peace. It has been well observed that such
utterances are no essential part of any exposition of ideas, and are of such slight social value as a
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a. Protection of U.S. War Efforts

Under the Espionage Act of 1917, Congress made it a crime to
obstruct recruitment efforts or otherwise promote insubordination in
the military forces.4 3 The Supreme Court, in Schenk v. United States
upheld the validity of the act, ruling that a pamphlet encouraging
draft evasion represented a "clear and present danger" to a legitimate
government interest.' The clear and present danger test, which pun-
ished speech that brought the threat of imminent, substantive evil,"
was similarly applied to prohibit inflammatory newspaper articles,46
public speeches denouncing World War 1,47 and publication of leaflets
urging munitions workers to strike.48 The clear and present danger
test was principally employed during World War I era to restrict
speech where actions resulting from such speech would lead to a legit-
imately proscribed evil.49

b. Anti-Communism

During the post-war Red Scare, the Court seemingly relaxed the
clear and present danger test opting for a lower standard whereby
speech could be restricted for advocating the overthrow of the govern-
ment absent any evidence of any subsequent effects.5 ° In Whitney v.
California, the Supreme Court expanded protections against commu-
nist influence by ruling that the states could outlaw membership in
criminal organizations even when the individual did not intend to pro-
mote lawlessness or violence through membership.5" The Whitney

step to truth that any benefit that may be derived from them is clearly outweighed by the social
interest in order and morality." 315 U.S. 568 (1942).

43 Espionage Act of 1917, ch. 30, § 3, 40 Stat. 217, 219 (1917) (current version at 18 U.S.C.
§§ 791-99 (2001)).

44 Schenck v. United States, 249 U.S. 47, 52 (1919) (permitting the government to restrict
speech if the words used are used in such circumstances and are of such a nature as to create a
clear and present danger that they will bring about the substantive evils that Congress has a right
to prevent).

45 Robert J. Coursey III, Note and Comment, Another Case of Freedom vs. Safety: Stretch-
ing the First Amendment to Protect the Publication of Murder Manuals Brandenburg Need Not
Apply?, 14 GA. ST. U. L. REV. 875, 882 (1998).

46 Frohwerk v. United States, 249 U.S. 204 (1919).
47 Debs v. United States, 249 U.S. 211 (1919).
48 Abrams v. United States, 250 U.S. 616 (1919).
49 See Schenck, 249 U.S. 47.
50 Gitlow v. New York, 268 U.S. 652 (1925).
51 Whitney v. California, 274 U.S. 357 (1927).

[Vol. 12:1



HARM ADVOCACY THEORY

Court held that the right to free association is not protected with
respect to organizations that advocate criminal acts.52

Under the Smith Act,53 Congress prohibited the willful advocacy
of overthrowing any government of the United States. The Smith Act
was used vigorously to prosecute communists. In its first major chal-
lenge, the Supreme Court upheld the Smith Act as a permissible exer-
cise of Congress' power to protect the United States' interests, and
applied the clear and present danger test to arrive at the conclusion
that formation of communist organizations "to teach and advocate the
overthrow of the government by force" represented a threat to the
United States significant enough to outweigh an individual's right to
free speech.54

However, early cases brought under the Smith Act failed to dis-
tinguish between individual members of a "criminal" organization and
the organization as a whole. In Dennis v. United States, the leading
Smith Act case, a defendant was convicted of participating in a con-
spiracy to organize the Communist Party, a group prohibited by the
Act. Here, there was no showing that the defendant specifically advo-
cated the overthrow of the United States Government, or that there
was any real threat of such an event occurring. Despite the majority's
claim of employing the clear and present danger test, it seems much
more likely that the Court applied an alternative meaning than previ-
ously considered. However, the cases that followed indicated the
Court's tendency to reject the Dennis interpretation. In Yates v.
United States, for example, the Court set aside Smith Act convictions
because there was no clear distinction made between advocacy of
abstract doctrine and advocacy of imminent action.55

The Court signaled the return of close First Amendment protec-
tions with its decision in Scales v. United States, even though the Court
there upheld a Smith Act conviction.56 In Scales, the Court addressed
whether convicting active members of the Communist party would

52 Interestingly, Justice Brandeis wrote the concurring opinion in Whitney, which Justice
Holmes joined. Both Justices had previously dissented from most of the "clear and present
danger" and "red scare" cases and urged a broader reading of First Amendment protections
wherein the rights of free speech and association could only be abridged where reasonable
grounds exist for believing that there is imminent danger of serious evil. See, e.g., Dennis v.
United States, 341 U.S. 494, 505 (1951); Whitney, 274 U.S. at 376.

53 See 18 U.S.C. § 2385 (1994).
54 Dennis, 341 U.S. at 517.
55 Yates v. United States, 354 U.S. 298 (1957).
56 Scales v. United States, 367 U.S. 203 (1961).
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interfere with the freedom of inactive, or legal, members.57 In the
course of discussing this question, Justice Harlan spoke of such groups
as not being a "technical conspiracy" because of their mixed motives,
and recognized the impropriety of a "blanket prohibition of associa-
tion with a group having both legal and illegal aims. '"" Harlan went
on to note that this is the substantive purpose of all conspiracy law,
which is directed only at those who have intentionally agreed to fur-
ther the illegal object.59 "[A] technical conspiracy," noted Justice
Harlan, "is defined by its criminal purpose, so that all knowing associ-
ation with the conspiracy is a proper subject for criminal proscription
as far as First Amendment liberties are concerned."6 The Scales
court held that the protection for the innocent members could be ade-
quately accomplished by requiring that the defendant's specific illegal
intent be proved to the degree demanded in Noto v. United States,
where the Court stated,

[Criminal intent] must be judged strictissimi juris, for otherwise there
is a danger that one in sympathy with the legitimate aims of such an
organization, but not specifically intending to accomplish them by
resort to violence might be punished for his adherence to lawful and
constitutionally protected purposes, because of other and unprotected
purposes which he does not necessarily share.61

In Brandenburg v. Ohio the Court reformulated the clear and
present danger test into its present form.62 Under Brandenburg,
speech that merely advocates or tends to lead to violence is not pun-
ishable, but speech directed towards "inciting or producing a threat of
imminent lawless action" is. 63 This Comment takes up a full discus-
sion of Brandenburg below.

57 Id.
58 Id. at 229.
59 Id.
60 Id.

61 Noto v. United States, 367 U.S. 290, 299-300 (1961).
62 John Rothchild, Menacing Speech and the First Amendment: A Functional Approach to

Incitement that Threatens, 8 TEX. J. WOMEN & L. 207, 210 (1999).
63 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (holding that in order to fall outside of

First Amendment protection, speech must both advocate lawless conduct and pose a grave risk
of actually inciting imminent harm).

[Vol. 12:1
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c. Hate Speech

In Beauharnais v. Illinois, the Supreme Court addressed "wheth-
er the protection of 'liberty' in the Due Process clause of the Four-
teenth Amendment prevents a State from punishing libels ... directed
against designated collectives and flagrantly disseminated."' The
Court noted that if the state may properly punish for libelous state-
ments directed at an individual, it cannot be prevented from similarly
punishing those statements aimed at a specified group.65 Such libelous
speech is not protected by the First Amendment.66

The holding alone is unremarkable. The facts of the case, how-
ever, shed interesting light on the development of hate-speech regula-
tion. In Beauharnais v. Illinois, the appellant was convicted under an
Illinois statute making it a crime to "advertise or publish, present or
exhibit in any public place . . .any lithograph, moving picture, play,
drama or sketch, which portrays ... depravity, criminality, unchastity,
or lack of virtue of a class of citizens, of any race, color, creed or
religion which said publication or exhibition exposes the citizens of
any race, color, creed or religion to contempt, derision, or obloquy or
which is productive of breach of peace or riots .... "67 The appellant,
president of the White Circle League, drafted and organized for distri-
bution pamphlets decrying African and Jewish Americans.68  The
court denied an instruction stipulating that, in order to convict the
defendant, the jury "must find 'that the article complained of was
likely to produce a clear and present danger of a serious substantive
evil that rises far above public inconvenience, annoyance or
unrest.' "69

64 Beauharnais v. Illinois, 343 U.S. 250, 258 (1952).
65 Id. at 258.
66 "Resort to epithets or personal abuse is not in any proper sense communication of infor-

mation or opinion safeguarded by the Constitution, and its punishment as a criminal act would
raise no question under that instrument." Id. at 257.

67 Id. at 251 (quoting 111. Rev. Stat. 1949 § 224(a), Div. 1).
68 The leaflet in question set forth a "petition calling on the Mayor and the City Council of

Chicago 'to halt the further encroachment, harassment and invasion of white people, their prop-
erty, neighborhoods and persons by the Negro .... Id. at 252. The pamphlet called for "[olne
million self-respecting white people in Chicago to unite," adding that, "[i]f persuasion and the
need to prevent the white race from becoming mongrelized by the negro will not unite us, then
aggressions ... rapes, robberies, knives, guns and marijuana of the negro surely will." Id.

69 Id. at 253.
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In its analysis, the Court relied on Chaplinsky v. New Hamp-
shire,70 rationalizing that "if an utterance directed at an individual
may be the object of criminal sanctions, [the Court] cannot deny to a
State power to punish the same utterance directed at a defined group,
unless [it] can say that this is a willful and purposeless restriction unre-
lated to the peace and well-being of the State. '71 In so doing, the
Court ignored the clear and present danger analysis, focusing instead
on the validity of the Illinois statute under a traditional libel analysis.

In his dissent, Justice Black focused on the legal aims of the
White Circle League, noting that the First Amendment "could not
possibly be read so as to hold that Congress has power to punish [the
appellant] and others for petitioning Congress as they have here
sought to petition Chicago authorities. ' 72 Even if the majority's hold-
ing had no lasting effect, Justice Black's distinction framed an interest-
ing debate on the courts' ability to punish speech in the context of an
organization espousing both legitimate and illegitimate goals.73

As cases following Beauharnais would show, the Supreme Court
viewed expression on matters of public interest as protected by the
First Amendment. 74 The fact that expression contains falsehoods or is
related to public officials did not bar such speech from First Amend-
ment protections. But from its early recognition in Beauharnais,

70 The Court noted that "[t]here are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which has never been thought to raise any Constitu-
tional problem. These include the lewd and obscene, the profane, the libelous, and the insulting
or 'fighting' words - those which by their very utterance inflict injury or tend to incite an imme-
diate breach of the peace . . .. 'Resort to epithets or personal abuse is not in any proper sense
communication of information or opinion safeguarded by the Constitution, and its punishment
as a criminal act would raise no question under that instrument."' Id. at 255-57 (quoting
Cantwell v. Connecticut, 310 U.S. 296, 309-10 (1940)).

71 Id. at 258.
72 Id. at 268.
73 Beauharnais holds little value as modern precedent in the hate-speech context, being

largely applied in defamation and libel suits and substantially undercut by later developments.
Notably, the Supreme Court would later frame defamation and libel issues under the tight reigns
of the First Amendment by endorsing a "uninhibited, robust, and wide-open" debate on public
issues. See New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

74 See Ashton v. Kentucky, 384 U.S. 195 (1966) (holding that the common law definition of
criminal libel as "any writing calculated to create disturbances of the peace, corrupt the public
morals, or lead to any act, which, when done, is indictable" was unconstitutionally vague); Garri-
son v. Louisiana, 379 U.S. 64 (1964) (striking down a Louisiana statute because the "actual mal-
ice" element included true statements); Sullivan, 376 U.S. at 269-70 (noting that "freedom of
expression upon public questions is secured by the First Amendment... debate on public issues
should be uninhibited, robust, and wide-open").

75 See Sullivan, 376 U.S. 254.



HARM ADVOCACY THEORY

publicly disseminated "hate speech" did not receive similar
treatment.76

d. Obscenity

Adjudication of obscene material took shape in Roth v. United
States, where the Supreme Court ruled that obscenity is not an utter-
ance within the purview of the First Amendment.77 The Roth Court
spoke of the free exchange of ideas having any socially redeeming
value, and found obscenity utterly devoid of social value.7" In the
years following Roth, the Court struggled with its definition of obscen-
ity, settling on the somewhat amorphous standard of "whether to the
average person, applying contemporary community standards, the
dominant theme of the material taken as a whole appeals to prurient
interest."79

The Roth test held sway until Miller v. California, when the
Supreme Court tried to set standards by which unprotected obscene
materials could be identified."0 The Miller Court essentially discarded
the "utterly without redeeming social value" test, rejecting the hypo-
thetical national standard it implied. Subsequently, Courts applying
Miller placed emphasis on a reasonable-person standard, whereby
material is obscene if, taken as a whole, it lacks any literary, artistic,
political or scientific value.81 Miller has been applied evenly since
then, and likely will remain the standard for the time being. 2

The Court does recognize that individual privacy interests protect
material that would otherwise be obscene, and thus limits government

76 Instead, "hate speech" began as a concept analyzed under the more traditional "fighting
words" doctrine prescribed in Chaplinsky v. New Hampshire. 315 U.S. 568 (1942). There, a
unanimous Court upheld a statute proscribing "any offensive, derisive, or annoying word"
addressed to any person in a public place, under the state's definition of "fighting words" as
those which "have a direct tendency to cause acts of violence by the person to whom individu-
ally, the remark is addressed." Id. at 569-73. Chaplinsky remains viable for the proposition that
states are free to ban the use of words that, "when addressed to an ordinary citizen, are ...
inherently likely to provoke violent reaction." Cohen v. California, 403 U.S. 15, 20 (1971) (citing
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)).

77 Roth v. United States, 354 U.S. 476 (1957).
78 Id. at 484.
79 Id at 489.
80 Miller v. California, 413 U.S. 15 (1973).
81 Pope v. Illinois, 481 U.S. 497, 500-01 (1987).
82 None of the four dissenters in Miller (Douglas, Brennan, Stewart, and Marshall) remain

on the Court.
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interest in regulating the possession of obscene material in the home.83

However, the Court provides no protection for material containing
sexual performances by children under sixteen, which includes a vari-
ety of sexual activity or lewd exhibition of the genitals.' 4 Because the
"evil to be restricted so overwhelmingly outweighs the expressive
standards, if any, at stake," the state may criminalize mere possession
of child pornography, even in the home.86

2. Content-based speech regulation: modern application

In Brandenburg v. Ohio, the Supreme Court held that abstract
advocacy deserves protection unless directed to inciting or producing
imminent lawless action.87 Subsequently, when addressing the dam-
age from speech that advocates harm, the federal courts routinely
have applied the Brandenburg test to distinguish between protected
political speech and the abstract advocacy of violence or revolution.88

Brandenburg held that speech cannot be the basis for civil harm or
criminal sanctions unless it both advocates lawless conduct and poses
a grave risk of actually inciting imminent harm.89

Later in 1969, the Supreme Court decided United States v. Spock,
in which the notions of politically protected speech and illegal crimi-
nal advocacy seemed to become hopelessly intertwined.9" The Spock
Court noted that "First Amendment rights to free speech and free
association are of such importance that they must prevail if the gov-
ernment's interest in deterring substantive crimes before they take
place is insubstantial, or there is a 'less restrictive alternative' by
which the substantive evil may be prevented."'" The Spock Court's
insistence on a rigorous intent standard with respect to organizational
advocacy ran consistent with Brandenburg's rigorous imminency test,
both tests significantly raising the bar on First Amendment
protections.

83 Stanley v. Georgia, 394 U.S. 557 (1969).
84 New York v. Ferber, 458 U.S. 747 (1982).
85 Id. at 763-64.
86 Osborne v. Ohio, 495 U.S. 103 (1990).
87 Brandenburg v. Ohio, 395 U.S. 444 (1969).
88 Elizabeth Wilborn Malloy and Ronald J. Krotoszynski, Jr. Recalibrating the Cost of

Harm Advocacy: Getting Beyond Brandenburg, 41 WM. & MARY L. REV. 1159, 1168 (2000).
89 Id.
90 See United States v. Spock, 416 F.2d 165, 170 (1st Cir. 1969).
91 Id. at 170 (citing United States v. Robel, 389 U.S. 258, 265-68 (1967)); Aptheker v. Secre-

tary of State, 378 U.S. 500, 512-14 (1964); Shelton v. Tucker, 364 U.S. 479, 488-89 (1960)).
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Subsequent decisions adhered consistently to the rigors of the
Brandenburg test. In Watts v. United States, the Supreme Court held
that threats against groups or individuals must be distinguished from
what is constitutionally protected speech, noting that true threats fall
outside the purview of the First Amendment. 92 In Watts, a political
dissident was convicted of "threatening" the President during a speech
made at a local political rally. The Supreme Court overturned the
conviction, ruling that the conditional nature of the statement, the
context of the political debate, and the audience's reaction indicated
that the statement was mere political hyperbole deserving First
Amendment protection, rather than a true "threat." 93 Because the
speech in Watts did not represent an immediate threat to the Presi-
dent's safety, or did not incite imminent lawless action, the speech was
not a true "threat" and therefore deserved protection.94

In NAACP v. Claiborne Hardware Co., the Court reversed a
damage award based on a NAACP-sponsored boycott of white
merchants resulting in violent clashes between boycotter and non-
boycotter residents.95 Speaking publicly on the boycott of alleged
white-supremacists stores, one NAACP leader announced "[i]f we
catch any of you going in any of them racist stores, we're gonna break
your damn neck."9 6 Violence between boycotters and non-boycotters
ensued in the following weeks. The Court held that the NAACP was
not liable for damages resulting from violent threats made against
boycott-violators because the actual violent outbreaks occurred weeks
after the speech was made public.97 Because of the temporal discon-
nect between the speech threatening violence and the actual violence,
the Court ruled that the speech in question represented no more than
an impassioned plea for support of the boycott.9 Such speech must
be protected, the Court said, when it does not result in immediate
lawless action.99

The Claiborne Court hinted, however, that had violence followed
on the heels of the questioned speech, serious questions would exist

92 Watts v. United States, 394 U.S. 705, 708 (1969).
93 Id.
94 However, the Watts Court failed to provide guiding analysis as to how to distinguish

between true threats and protected speech.
95 NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982).
96 Id. at 902.
97 Id. at 928.
98 Id.
99 Id.
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regarding the speaker's liability for related damages.100 Nonetheless,
the Court concluded that while the state may legitimately impose
damages for the consequences of violent conduct, it may not award
compensation for the consequences of non-violent, protected activity;
but only those losses proximately caused by the unlawful conduct may
be recovered.

In addition, the Claiborne Court found that the First Amendment
restricts the ability of the state to impose liability on an individual
solely because of his association with another. Civil liability may not
be imposed merely because an individual belonged to a group, some
members of which committed acts of violence. For liability to be
imposed by reason of association alone, it is necessary to establish that
the group itself possessed unlawful goals and that the individual held a
specific intent to further those illegal aims.

3. Harm Advocacy Speech

Despite these few categorical exceptions, the Supreme Court rig-
orously upholds First Amendment protections. This has lead to some
dissatisfaction among plaintiff's lawyers and victim's rights advo-
cates.101 Commentators struggle to explain why "advocacy of unlaw-
ful conduct should warrant constitutional protection given its inherent
potential for harm to society.""0 2 At least one author claims that
Brandenburg as applied may afford too much protection for otherwise
dangerous and unlawful conduct, particularly with respect to cases
involving physical injury due to the media.10 3

Thus, there exists tension between traditional First Amendment
protections and the nascent theory that those who both advocate and
facilitate abstract harm should be held accountable. The Supreme

100 Id.
101 Dissatisfaction with application of First Amendment protections has received significant

scholarly attention, and several theories advocating the proscription of various categories of
speech have thus emerged. One of those theories - "menacing speech" - advocates the proscrip-
tion of speech that falls short of advocacy of imminent lawless action, Brandenburg v. United
States, 395 U.S. 444, 447 (1969), yet represents a "true threat." Watts v. United States, 394
U.S.705, 708 (1969). Such speech generally receives First Amendment protection despite its
social harm. For a discussion of the menacing speech theory, see Rothchild, supra note 62.

102 Coursey, supra note 45, at 1161-64; see generally, Martin H. Redish, Advocacy of
Unlawful Conduct and the First Amendment: In Defense of Clear and Present Danger, 70 CALIF.

L. REV. 1159 (1982).
103 Andrew B. Sims, Tort Liability for Physical Injuries Allegedly Resulting from Media

Speech: A Comprehensive First Amendment Approach, 34 ARIZ. L. REV. 231 (1992).
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Court's position is clear - advocacy speech will not be punished unless
it incites imminent lawless action."°4 This formulation fails to satisfy
those who feel that publishers of bomb-building manuals and dissemi-
nators of literature instructing citizens to harm police should be pun-
ished for those acts. To better balance society's interest in protecting
its citizens from criminal activities, this latter group urges federal
courts to create a new category of speech falling outside the protec-
tion of the First Amendment. This speech category would encompass
the narrow spectrum of expression that both advocates and facilitates
illegal or tortious activities against others. 10 5

Traditionally, federal courts apply a balancing test analyzing First
Amendment restrictions in light of the potential risk to the commu-
nity associated with the speech activity against the considerable bene-
fits of free speech in a democratic society. Only in those instances
where speech represents a palpable risk to the community with no
perceived benefits will the courts intervene. As a result, speech that
merely advocates harm is rarely punished.

Yet "the relatively new series of instructional books and manuals
available on the market, which contain explicit instructions to would-
be criminals... on how to commit a crime, provide a significant exam-
ple of the danger inherent in some kinds of speech. ' 10 6 For instance,
argue victim's rights groups, why do courts permit the publication and
distribution of books detailing how to build a bomb without subjecting
their authors to potential civil or criminal liability?

Some would argue that the First Amendment is consistently used
as a shield against the imposition of tort liability in Harm Advocacy
cases creating the need for a new classification of unprotected
speech.107 Harm Advocacy theorists contend that the First Amend-
ment should not preclude the imposition of civil liability in instances
where speech both advocates and facilitates third party harm, yet fails
Brandenburg's rigorous imminency test.08 To address speech that
does not produce imminent harm, but advocates or facilitates the real-
ization of harm, Harm Advocacy theorists urge the courts to adopt
Harm Advocacy as category of unprotected speech that more appro-

104 Brandenburg v. Ohio, 395 U.S. 444 (1969).
105 See Elizabeth Wilbom Malloy & Ronald J. Krotoszynski, Jr., Recalibrating the Cost of

Harm Advocacy: Getting Beyond Brandenburg, 41 WM. & MARY L. REV. 1159 (2000).
106 Id. at 1189.
107 Id.
108 Id.
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priately weighs society's interest in protecting its citizens from socially
harmful activities against First Amendment protection.'0 9

III. THESIS

Harm Advocacy theory is not a viable plaintiff's theory because it
fails to strike the proper balance between First Amendment protec-
tions and the rights of victims harmed by organizational advocacy of
criminal activity. The lesser standard of intent suggested by Harm
Advocacy undermines the rigid First Amendment protections
afforded in typical conspiracy cases.

Under the prevailing jurisprudence, the Curleys cannot hope to
win judgment against NAMBLA absent a showing of specific intent
by each member to actively further a conspiracy constructed to com-
mit pedophilia. Under Harm Advocacy, the Curleys, and similarly sit-
uated plaintiffs, need only show that each member adheres to the
NAMBLA mantra: "Advocating the joy of sex between men and
boys."

Harm Advocacy prevents groups advocating criminal actions
from hiding behind First Amendment protections. But it eviscerates
Spock's stern intent requirements which afford a defendant closely
guarded First Amendment protections. To demonstrate this, the fol-
lowing sections will analyze the Curley suit using the current Supreme
Court standard identified in Brandenburg v. Ohio and assess the like-
lihood of success under this approach. Next, this article will examine
the Harm Advocacy approach and re-analyze the Curley suit under
this relatively new theory of recovery. The goal of this re-analysis will
be to assess whether Harm Advocacy is the proper standard of indi-
vidual intent in conspiracy cases, and whether individuals who pro-
mote speech that facilitates tortious activity are properly excluded
from traditional First Amendment protection.

109 Id.
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IV. DISCUSSION

A. Where is the line currently drawn between protected and
unprotected speech? An Analysis of the Brandenburg
decision."0

The Brandenburg Court held that abstract advocacy deserves
protection unless directed to inciting or producing imminent lawless
action."1 ' In Brandenburg, the Court addressed hate speech in its
most insidious form. Appellant, a Ku Klux Klan leader, delivered a
speech at a local political rally in which he advocated violence against
several ethnic and religious groups. On review, the Supreme Court
stated that the mere abstract teaching of moral propriety or even
moral necessity for a resort to violence "is not the same as preparing a
group for violent action and steeling it to such action."' 12 The Court
proposed a test to distinguish protected from unprotected speech,
specifying that speech falls outside the First Amendment only where
such advocacy is "directed to inciting or producing imminent lawless
action and is likely to incite or produce such action." '113 The "directed
to" language imports an intent requirement - the speaker must intend
to bring about the unlawful conduct." 4 The "imminency" require-
ment necessitates a calculable nexus between the speech and the
unlawful conduct. i15

The Brandenburg test for criminal advocacy focused on the tem-
poral relationship between the speech and the actions that allegedly
followed, stating simply that speech cannot be punished unless its goal
or likely outcome produces imminent lawless action. In that sense, the
Brandenburg Court redefined the clear and present danger test, mov-

110 For a lengthy review of both the Watts and Brandenburg cases, see Leigh Noffsinger,
Note, Wanted Posters, Bulletproof Vests, and the First Amendment: Distinguishing True Threats
From Coercive Political Advocacy, 74 WASH. L. REV. 1209 (1999).

111 Brandenburg v. United States, 395 U.S. 444, 447 (1969).
112 Id. at 448 (quoting Noto v. United States, 367 U.S. 290, 297-98 (1961)).
113 Id. at 447.
114 Rothchild, supra note 62, at 211.
115 See id. (noting that the Brandenburg imminency test espouses two key policy considera-

tions. First, the imminency requirement limits the government's power to suppress speech in
keeping with the "marketplace of ideas" principle that counter-speech is preferable to censor-
ship. If speech provides an opportunity for counter-speech, then there is no basis for restricting
the speaker's freedom to voice his or her views. Second, the Brandenburg imminency require-
ment addresses the concern that the government may seek to suppress speech for improper
reasons, ensuring that the government's interest in preventing the speech is not pretextual.)
(footnotes omitted).
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ing away from a tool of political suppression towards a more stringent
test of criminal advocacy116 Prior to Brandenburg, speech failed the
clear and present danger test when it "tended to lead to violence" in
the narrow political arena.1 7 The Brandenburg Court raised the bar
on First Amendment protections, ensuring greater protection of polit-
ical speech by keying on whether the speech produced imminent law-
less action.

Importantly, the speech in Brandenburg did not include an
attempt to instruct the speaker's audience on how to carry out acts of
violence or other crimes. Brandenburg did not identify specific
targets for violence, nor did he provide instruction on how targets
should be selected, other than painting broadly with a racial brush.
Additionally, Brandenburg did not instruct his audience in any partic-
ular method of achieving the ends he advocated. As such, Branden-
burg's speech represented hyperbole advocating ambiguous lawless
action at an indefinite time in the future. It can be inferred from the
Court's decision that this type of abstract advocacy is the type pro-
tected by the First Amendment, as it represents relatively little harm
to the community. 1 8

It follows, that the Brandenburg test protects the mere advocacy
of lawlessness. The element crucial to lowering the First Amendment
shield is the imminence of threatened evil. 9 The imminency require-
ment ensures that where the government intervenes it does not do so
when danger flowing from the speech is speculative or when the gov-
ernment's interest in curtailing the speech is pretextual.120 However,

116 The clear and present danger test was first defined by the Supreme Court in Schenck v.
United States, 249 U.S. 47 (1919). There, under the tenor of the Espionage Act, the Court stated
that "[tihe question in every case is whether the words used are used in such circumstances and
are of such a nature as to create a clear and present danger that they will bring about the sub-
stantive evils that Congress has a right to prevent." Id. at 52. Following Schenck, the clear and
present danger test was used primarily to suppress unpopular or seditious political speech. See,
e.g., Dennis v. United States, 341 U.S. 494 (1951) (upholding conviction of Communist Party
members for advocating the violent overthrowing of the United States government); Whitney v.
California, 274 U.S. 357 (1927) (upholding conviction of Communist Party members for advocat-
ing violent criminal syndicalism); Frohwerk v. United States, 249 U.S. 204 (1919) (upholding
conviction for criminal conspiracy to obstruct U.S. military recruiting in violation of the Espio-
nage Act).

117 Hess v. Indiana, 414 U.S. 105, 109 (1973); see also Brandenburg, 395 U.S. at 447.
118 It can of course be argued that evil words do indeed bring harm to the community.

However, disparaging words do not produce concrete harms that can be remedied by the courts.
The market place of ideas must contemplate and dismiss speech that produces abstract harm.

119 Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1022 (5th Cir. 1987).
120 Malloy & Krotoszynski, supra note 105, at 1193.
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when the speech contains details sufficient to facilitate a specific law-
less act against a particular victim or group of victims, the govern-
ment's intervention remains valid in the face of the First
Amendment.121

The Brandenburg test has subsequently been applied as a consis-
tent bar to plaintiffs seeking to impose civil liability on those who
merely advocate or facilitate lawless action. However, in at least one
instance a U.S. Court of Appeals has applied the Brandenburg test
and found speech sufficiently harmful to impose civil liability. In Rice
v. Paladin Enterprises, Inc., the U.S. Court of Appeals for the Fourth
Circuit held that the First Amendment did not bar imposition of civil
liability on a publisher of "how-to-commit-murder" books upon a
showing that the books played a pivotal role in committing a crime.122

The Rice case began when Lawrence Horn hired contract-killer
James Perry to execute his wife and eight-year-old quadriplegic son.123

Perry, following the detailed instructions contained in a book entitled
"Hit Man: A Technical Manual for Independent Contractors," mur-
dered Horn's wife Mildred, their son Trevor, and the Horn's home-
care nurse.124 Following Perry's criminal trial, the victims' families
sued the book's publisher, Paladin, for tortious aiding and abetting.125

The Maryland district court, applying the Brandenburg test,
granted Paladin's summary judgment motion ruling that the speech
question failed Brandenburg's strict requirements and thus was pro-
tected by the First Amendment.1 26 In particular, the court noted that
Perry's murders took place almost a year after Perry purchased the
Paladin material, failing, therefore, Brandenburg's imminency test.127

121 Herceg, 814 F.2d at 1022.
122 Rice v. Paladin Enters., Inc., 128 F.3d 233 (4th Cir. 1997).
123 Id. at 239.
124 Id.
125 See Rice v. Paladin Enters., Inc., 940 F. Supp. 836, 838 (D. Md. 1996).
126 Id. at 847-49; see also Rice v. Paladin Enters., Inc., 128 F.3d at 242 (noting that

"[n]otwithstanding Paladin's extraordinary stipulations that it not only knew that its instructions
might be used by murderers, but that it actually intended to provide assistance to murderers and
would-be murderers which would be used by them 'upon receipt,' and that it in fact assisted
Perry in particular in the commission of the murders of Mildred and Trevor Horn and Janice
Saunders, the district court granted Paladin's motion for summary judgment and dismissed plain-
tiffs' claims that Paladin aided and abetted Perry, holding that these claims were barred by the
First Amendment as a matter of law.").

127 The Maryland district court identified three elements necessary to distinguish unpro-
tected speech under Brandenburg: the book must have advocated lawless action; the book must
have intended to incite imminent lawless action; and the book must have been likely to produce
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Although "devoid of any redeeming social value," the book did not
spur Perry to action nor incite imminent lawless conduct. 128

The Court of Appeals for the Fourth Circuit reversed the district
court, holding that Brandenburg did not protect speech "tantamount
to legitimately proscribable non-expressive conduct. ' 129  The Court
focused on the specificity present in the Paladin book, ruling that the
detailed nature and explicit instructions on how to commit murder
amounted to more than abstract advocacy under Brandenburg."3 ° The
Paladin book, noted the Court, contained instructions on how to
solicit murder-for-hire clients, how to select and conceal weapons,
how to alter the weapon to confuse ballistics tests, how to make the

imminent lawless action. 940 F. Supp. at 844-47. There can be little question that the book
advocated lawless action, or that the book was likely to produce lawless action, as it could hardly
have had any other purpose. However, Brandenburg's imminency requirement here repre-
sented the difference between protected and unprotected speech. See id. at 847-48.

128 Id. at 849.
129 Rice, 128 F.3d at 243.
130 See generally, id. at 239-41. The 4th Circuit noted several striking similarities between

the recommendations in Hit Man and the details of Perry's crime. Compare REX FERAL, HIT
MAN: A TECHNICAL MANUAL FOR INDEPENDENT CONTRACTORS 87 (1983) (suggesting methods
of offering services), with Perry v. State, 686 A.2d 274, 278 (Md. 1996) (noting similarities in
Perry's method of offering his services); compare FERAL, supra, at 87 (suggesting that contrac-
tors collect expense money up front), with Perry, 686 A.2d at 279-80 (noting that Perry collected
expense money up front); compare FERAL, supra, at 81-82 (suggesting that the murder take
place at the victim's home), with Perry, 686 A.2d at 277 (noting that Perry committed the
murders in the victim's home); compare FERAL at 98 (suggesting the use of a rental car to reach
the victim's home), with Perry, 686 A.2d at 278 (noting that Perry's friend rented a car for him);
compare FERAL, supra, at 101 (suggesting that contractors establish a base of operations at a
hotel close to the victim's home), with Perry, 686 A.2d at 276 (noting that Perry rented a hotel
room near the victim's home); compare FERAL, supra, at 102 (suggesting the use of a fabricated
license-plate number when registering at the hotel), with Perry, 686 A.2d at 276 (noting that
Perry used a fabricated license-plate number when registering for the hotel); compare FERAL,
supra, at 21 (suggesting the use of an AR7 rifle), with Perry, 686 A.2d at 280 (noting that parts of
an AR7 rifle had been found along Route 28); compare FERAL, supra, at 23 (suggesting that the
serial number of the AR7 should be drilled out to avoid detection), with Perry, 686 A.2d at 280
(noting that the serial number of the AR7 that was found had been drilled out exactly as
instructed in Hit Man); compare FERAL, supra, at 39-51 (suggesting the use of a silencer and
instructing how to construct a homemade silencer), with Rice, 128 F.3d at 240 (noting that Perry
constructed a homemade silencer and used it during the murders); compare FERAL, supra, at 24
(suggesting the preferred target and method of shooting: "At least three shots should be fired to
insure quick and sure death ... aim for the head - preferably the eye sockets if you are a sharp
shooter), with Perry, 686 A.2d at 277 (noting that Perry's victims had been shot in the eye);
compare FERAL, supra, at 104 (suggesting concealing the crime as a burglary), with Perry, 686
A.2d at 277-78 (noting that Perry "slightly tossed" the house to make it look like a burglary but
did not take any of the valuable items in the house); compare FERAL, supra, at 25 (suggesting
that a file be jammed down the barrel of the gun while still at the scene to alter the rifling), with
Perry, 686 A.2d at 280 (noting that police found a file used by Perry to alter the AR7 rifling).
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scene look like a burglary, how to dispose of the murder weapon and
any stolen items in order to avoid detection, and execution methodol-
ogies designed to ensure a quick death."' Relying on criminal cases
holding that the First Amendment does not protect speech when used
to commit crimes, the Fourth Circuit ruled that the First Amendment
similarly did not bar imposition of civil liability where speech is used
to bring about harm. 132 The rationale of the Fourth Circuit was clear -
if the government could punish speech criminally without violating
First Amendment freedoms, it may similarly expose the author of
such speech to civil liability.

B. Does the speech in Curley pass the Brandenburg test?

NAMBLA, as an organization, publishes books and pamphlets
and maintains a web site through which it disseminates information
about the organization and the beliefs it espouses.'33 The NAMBLA
mantra, "advocating the joy of sex between men and boys,"' '34 runs
consistent through all of the material NAMBLA distributes or other-
wise publishes. According to the ACLU, the mantra is symbolic of
NAMBLA's organizational purpose-petitioning Congress for a change
in the age of consent laws.

The Curleys argued that NAMBLA has a far more insidious pur-
pose, promoting pedophilia. At the heart of their argument is the so-
called "Survival Manual for NAMBLA Members" distributed to each
new NAMBLA registrant. The manual contains detailed information
advocating sex between men and boys, and includes instructions on
how to profile and select children, how to talk to parents so as to

131 Rice. 128 F.3d at 239-41.
132 Rice 128 F.3d at 243.
133 NAMBLA took its web site off-line shortly after the Curleys initiated their civil suit,

and it remains unavailable to date. The author verifies that this article's references to the web
site were checked and are accurate. References to the NAMBLA Manual are made through
secondary media resources, as the author has not reviewed a copy of the NAMBLA manual.
NAMBLA denies the existence of the Manual, although significant secondary evidence exists to
support a reasonable belief of its existence. See, e.g. Judy Rakowsky, Curley Parents Sue Man-
Boy 'Love' Group, Web Site Says Killer was Spurred by Joining, BOSTON GLOBE, May 17, 2000,
at B1; Ryan Thompson, Curleys not the first to accuse NAMBLA, THE CHRONICLE, available at
http://www.soc-um.org/nambla2.html; Fox News: O'Reilly Factor: Should the ACLU Defend
NAMBLA? (Pg. Unavail. Online), 2001 WL 5080706, January 2, 2001; Fox News: O'Reilly Fac-
tor Unresolved Problem: ACLU Defends NAMBLA (Pg. Unavail. Online), 2000 WL 6331449,
September 21, 2000.

134 Cheryl Wetzstein, ACLU to Defend Boy-Sex Group, THE WASHINGTON TIMES, A3,
Sept. 1, 2000.
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dissuade suspicion, and how to avoid detection by law enforcement.
The manual advises NAMBLA members to maintain separate resi-
dences and assume multiple identities to protect their illegal activities,
and explains how to do so. Also included in the manual is a detailed
description of how the United States judicial system works, including
all relevant provisions of law concerning sexual interaction between
adults and children. This section of the manual contains suggestions
on how to subvert prosecution and avoid conviction, and includes
instructions on how to escape to and live in a foreign country to avoid
punishment in the United States. 35

It is this manual and its contents the Curleys will focus on in their
suit. In order for them to recover against NAMBLA, they must estab-
lish specific intent on behalf of each named defendant and the organi-
zation as a whole to forward or adhere to the illegal activities
described in the manual. 136 Next, they must establish that the speech
contained within the manual is not protected by the First Amend-
ment, 137 and it is this portion of the Curleys' task that the remainder of
this article focuses on.

In determining whether the speech contained in the NAMBLA
manual deserves First Amendment protection, the U.S. District Court
will apply the Brandenburg test. The Brandenburg Court identified a
three-prong test to distinguish protected abstract advocacy from unpro-
tected illegal speech. Under Brandenburg, criminal advocacy can only
be punished when (1) the speaker advocates imminent illegal conduct,

135 See generally, id; see also Martin Finucane, ACLU Defending Pedophile Group Against
Lawsuit, THE COMMERCIAL APPEAL, A10, September 1, 2000.

136 See Noto v. United States, 367 U.S. 290, 299-300 (1961).
137 The NAMBLA manual is not categorically proscribed, as it does not fit within tradition-

ally proscribed categories of unprotected speech. See Roth v. United States, 354 U.S. 476 (1957)
(recognizing a category for obscenity); see also New York v. Ferber, 458 U.S. 747 (1982) (estab-
lishing a child pornography category); Hoffman Estates v. Flipside, 455 U.S. 489 (1982) (recog-
nizing a category for speech proposing a specific illegal transaction); In re R.M.J., 455 U.S. 191
(1982) (recognizing a category for false advertising); Chaplinsky v. New Hampshire, 315 U.S. 568
(1942) (noting a category for fighting words); United States v. Masters, 484 F.2d 1251, 1254 (10th
Cir. 1973) (noting a category for perjury). Particularly, the NAMBLA manual is not categori-
cally unprotected as pornographic because pornography's appeal, by definition, is non-cognitive
and unrelated. In fact, it is the exact opposite of the transmission of ideas. NAMBLA advocates
the joy of sex between men and boys throughout its manual, and implicitly is an attempt to
transmit ideas, perverse as they may be. See generally Cass R. Sunstein, Pornography and the
First Amendment, 1986 DUKE L.J. 589, 606-07 (1986).
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(2) intends to incite either the use of force or illegal conduct, and (3)
the speech is likely to incite such conduct.138

1. "The speaker advocates imminent illegal conduct"
The first prong of the Brandenburg test requires a showing that

NAMBLA, through its "survival manual," advocates imminent illegal
conduct, and it is here that the speech will likely fail. Relatively few
civil actions survive Brandenburg's strict imminency requirement. 139

Imminency, under Brandenburg, concerns two key elements - speci-
ficity of conduct and a temporal connection between the speech and
the alleged illegal conduct.

At trial, the Curleys alleged that Charles Jaynes visited the NAM-
BLA web site, where members can access an electronic version of the
manual, hours before abducting Jeffrey Curley. 4 In addition,
excerpts from Jaynes' diary trace the development of his passion for
young boys under the guidance and support of NAMBLA material.141

Taken together, these two facts combine to create a tentative temporal
connection between the NAMBLA manual and the resulting harm.

However, that connection is not likely to survive Brandenburg
because the interval between the publication of the NAMBLA man-
ual and the murder of Jeffrey Curley permitted adequate time for
counter-speech. Just as sure as Jaynes could have encountered NAM-
BLA literature promoting pedophilia, he could have encountered
material denouncing such despicable actions. In that same interval,
Jaynes had time for reflection on his proposed action and the opportu-
nity to seek the opinion of others as to their appropriateness. Argua-
bly then, the requisite temporal connection between the speech and
the harm does not exist here.142

138 Brandenburg v. United States, 395 U.S. 444, 447 (1969).
139 Cf Rice v. Paladin Enters. Inc., 128 F.3d 233, 243 (4th Cir. 1997). Braun v. Soldier of

Fortune Magazine, 968 F.2d 1110 (11th Cir. 1992) (permitting a wrongful death suit to proceed
against magazine publisher that ran a "gun-for-hire" advertisement); Norwood v. Soldier of For-
tune Magazine, 651 F. Supp. 1397 (W.D. Ark. 1987) (permitting a wrongful death suit to proceed
against magazine publisher that ran a "gun-for-hire" advertisement); Weirum v. RKO Gen., Inc.,
539 P.2d 36 (Cal. 1975) (permitting a wrongful death suit against radio station for running a
promotional contest which encouraged listeners to drive in a dangerous fashion).

140 Judy Rakowsky, Curley Parents Sue Man-Boy 'Love' Group, Web Site Says Killer was
Spurred by Joining, BosToN GLOBE, May 17, 2000, at B1; See Cate Plys, Bad Smell of Liberty,
CHI. SUN-TIMES, Sept. 8, 2000, at 31

141 Cheryl Wetzstein, ACLU to Defend Boy-Sex Group, WASH. TIMES, Sept. 1, 2000, at A3
142 See David A. Strauss, Persuasion, Autonomy, and Freedom of Expression, 91 COLUM. L.

REV. 334, 338-39 (1991).
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Additionally, the ACLU is sure to argue that the manual contains
nothing more than abstract advocacy, and certainly lacks the specific-
ity required under Brandenburg.1 43 This argument likely will succeed
here, as it did in Herceg v. Hustler Magazine, Inc. In Herceg, the Fifth
Circuit expressed doubt that a mere description of a harmful act could
ever constitute an incitement of the ilk proscribed under Branden-
burg, namely one that is directed to producing imminent lawless
action and is likely to produce such action.1" The NAMBLA manual
certainly contains a description of harmful acts, but enough to pro-
duce imminent action? Unlikely, as analysis of the Rice case shows.

In Rice, the Supreme Court focused on the specific instructions
contained in the Paladin book; how to solicit murder-for-hire clients;
how to select and alter weapons; how to make the scene look like a
burglary; hints on how to dispose of the murder weapon, and how to
avoid law enforcement detection.145 The NAMBLA manual similarly
includes instructions on how to profile and select children, how to talk
to parents so as to dissuade suspicion, and how to avoid detection by
law enforcement.146 The manual advises NAMBLA members on how
to protect their illegal activities, and explains how to do so. 47 Seem-
ingly, under Rice, the Curleys have precedent authority for their argu-
ment that the NAMBLA manual passes the Brandenburg imminency
requirement.

But the Fourth Circuit approval of civil liability in Rice was predi-
cated on the fact that the government could properly criminalize the
underlying speech. In the Curleys' case, that predicate begs the ques-
tion. Whether the NAMBLA speech can be criminalized is a central
issue in the Curley case. Without a similar underlying factual predi-
cate, the Rice decision is less persuasive.

The Curleys' position does not lack support, however, if they can
borrow criminal law concepts. The First Amendment does not protect

143 The NAMBLA manual is twice removed from intrinsically harmful speech. The man-
ual's audience must first perceive the NAMBLA message as valid and second must be persuaded
to act by that message. In other words, no harm arises until the audience takes some action. For
a more extensive discussion of categories of intrinsically offensive speech, see id. at 341-42.

144 Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1019 (5th Cir. 1987) (holding that a
publisher could not be held civilly liable in a 14-year-old boy's death for printing an article
explaining how to perform autoerotic asphyxiation).

145 Rice v. Paladin Enters., Inc., 128 F.3d 233, 239-41 (4th Cir. 1997).
146 See supra note 133.
147 Id.
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speech used to commit a crime. 4 Publishers of materials designed to
aid and abet criminal action similarly are not protected by the First
Amendment.'49 The U.S. Court of Appeals for the Ninth Circuit
established in United States v. Barnett that while a publisher may have
a First Amendment right to print material of his choosing, that right
does not protect the publisher from prosecution when he uses the
printed word to encourage the commission of a crime. 5° The Barnett
principle - that aiding and abetting through the printed word is unpro-
tected speech - has been uniformly accepted by the Circuit Courts.
At least in the criminal context, the First Amendment does not pro-
tect the actor who uses words to carry out an illegal purpose.

Further, the Curleys may still argue under Rice that their claim
survives Brandenburg even if the NAMBLA manual fails the immi-
nency requirement. The Fourth Circuit in Rice seemingly disregarded
the Brandenburg imminency test, ignoring the temporal disconnect
between the purchase of the Paladin book and its use in the subse-
quent murders of the Horn family, in order to punish what it felt was
clearly harmful speech.151 Whatever the NAMBLA manual lacks in
imminency it makes up for in harmful speech, and the Curleys can
point to the Fourth Circuit decision in Rice as authority undermining
the imminency requirement. This position has some notable support.
The Department of Justice, in its Rice amicus brief, argued that Bran-
denburg should not apply to protect speech that directly facilitates
harm to others. 52

There exists support in scholarly work, albeit tenuous, that sug-
gests Brandenburg's imminency requirement is not as strict as has
been read by the courts, especially when combined with other classes
of unprotected speech. 53 For example, speech that advocates illegal

148 See, e.g., United States v. Varani, 435 F.2d 758, 762 (6th Cir. 1970) ("Speech is not
protected by the First Amendment when it is the very vehicle of the crime itself.").

149 See New York Times Co. v. Sullivan, 376 U.S. 254 (1964); United States v. Barnett, 667
F.2d 835 (9th Cir. 1982); Rice, 128 F.3d 233 (1997).

150 Barnett, 667 F.2d 835 (9th Cir. 1982) (holding that the First Amendment does not pro-
vide publishers a defense as a matter of law to charges of aiding and abetting a crime through the
publication and distribution of instructions on how to make illegal drugs).

151 Rice, 128 F.3d at 243.
152 See generally UNITED STATES DEPARTMENT OF JUSTICE, REPORT ON THE AVAILABIL-

rY OF BOMB MAKING IN ORMATION, http://www.usdoj.gov/criminal/cybercrime/bombmaking
info.html (Feb. 10, 2000).

153 See Rothchild, supra note 62, at 234-35. Rothchild claims that Brandenburg's immi-
nency standard is sufficient to erase speech's protected status, but not necessary to do so. Thus,
argues Rothchild, "Brandenburg poses no impediment to a rule that applies categorical balanc-
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conduct, but is not likely to incite imminent illegal conduct and so fail
Brandenburg, would nonetheless be proscribable if it contained pros-
cribable hate-speech or obscenity. 54 This is true, the argument goes,
despite Brandenburg's requirement that speech is only proscribable
when it is likely to incite imminent illegal conduct.155

Regardless, Brandenburg's imminency test represents the
lynchpin in the Curleys' suit. On its face, the NAMBLA manual
advocates illegal conduct against unspecified targets at some unspeci-
fied future date. Under a traditional imminency analysis, such as that
used in Claiborne, such speech represents abstract advocacy and is
protected by the First Amendment. In order to overcome this likely
result, the Curleys must define imminency by using the emerging Rice
analysis that undermines traditional "concrete" imminency in order to
punish plainly harmful speech, though it seems unlikely they can do
SO.

2. "The speaker intends to incite either the use of force or other
illegal conduct"

Under Brandenburg, unprotected speech requires a showing of
heightened intent by the speaker in order to protect against punish-
ment of lawful, protected speech. According to the Fourth Circuit,
the specific intent requirement is met upon a showing that the author,
for profit or other motive, would assist and encourage a crime and
then shamelessly hide behind the First Amendment. 15 6 The United
States set a similar intent standard in conspiracy cases ruling that
intent must be judged "of the strictest right possible" for otherwise
individuals adhering to an organization's legitimate aims might be
punished because of the organization's other and unprotected pur-
poses which the individual does not support.' '1 57

ing to 'menacing speech' - despite the fact that such speech takes the form of [mere] advocacy of
illegal conduct." Id. at 235.

154 Id. at 235.
155 Id. However, this argument seems like a non sequitur. If the speech is proscribable

under one of the categorical exceptions to protected speech, then Brandenburg does not apply.
Brandenburg is used for so-called "categorical balancing" to determine if otherwise protected
speech falls outside the First Amendment. Speech containing criminal advocacy along with
obscenity, hate speech, or any other traditionally proscribed category is banned because of the
obscenity or hate speech, not because of any relaxation in the Brandenburg imminency
requirement.

156 Rice, 128 F.3d at 248.
157 Noto v. United States, 367 U.S. 290, 299-300 (1961).
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In other words, in conspiracy cases, courts require a showing of
specific intent for each alleged conspirator to guard against punishing
protected speech or individuals who adhere only to the legitimate
expressions of a group engaging in both protected and unprotected
speech. In those cases, specific intent to adhere to illegal speech must
be shown (1) in the individual defendant's prior or subsequent unam-
biguous statements; (2) the individual defendant's subsequent com-
mission of the very illegal act contemplated by the agreement; or (3)
the individual defendant's subsequent legal act if that act is clearly
undertaken for the specific purpose of rendering effective later illegal
activity which is advocated by the agreement. 58

Conceding that NAMBLA functions as a bifariated unit - one
with legitimate and illegitimate functions - the Curleys' attack on the
organization will fail the specific intent requirement. The Spock
Court set forth three methods of proof establishing the requisite
intent, and outside of defendant's Jaynes and Sicari, none of those
methods will prove effective here. NAMBLA operates and publishes
anonymously or as an organization, so linking individuals with specific
statements should prove exceedingly difficult.159 Because of the ano-
nymity practiced by NAMBLA members, it will prove equally difficult
to link other pedophiles, outside of Jaynes and Sicari, to the
organization.

An argument under the third prong of Noto is slightly more com-
pelling, but nonetheless flawed. But for their anonymity, it would
seem possible that establishing proof of an alleged NAMBLA mem-
ber's actions consistent with the preparations specified in the NAM-
BLA manual arguably represent subsequent legal acts undertaken for
the specific purpose of conducting illegal activity contemplated under
the agreement. Again, however, lack of specificity undermines the
approach. Here, simply engaging in the preparations suggested by the
NAMBLA manual cannot conclusively represent the specific purpose

158 See United States v. Spock, 416 F.2d 165, 169-70 (1st Cir. 1969).
159 Assuming the case survives summary judgment, it is possible that the Curleys will

obtain a membership list as part of their discovery efforts. Even with such a list, NAMBLA
operates carefully to protect the identities of its members, including the frequent use of multiple
aliases. Assuming further that NAMBLA so operates with basic competency, it will be
extremely difficult to establish a clear link of authorship or ownership between any one member
and organizational propaganda. Interestingly, the Curleys may well be satisfied surviving sum-
mary judgment and obtaining a membership list through discovery. Publication of such a list
would threaten the survival of NAMBLA, which is arguably one of the Curley's goals. See
Lawrence, supra note 24, at A28.
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of conducting illegal activity because all of those preparations can rea-
sonably be explained or justified on non-criminal grounds. The stan-
dard propagated under Noto is seemingly well-crafted enough to
prevent an end-run around the specific intent requirement, which the
Curleys necessarily must do to recover.

3. "The speech is likely to incite such conduct"

Despite inherent flaws in the Curleys assault on Brandenburg
with respect to tests one and two, the Curleys do have a valid argu-
ment satisfying the third test - speech likely to incite conduct. This is
largely so because the speech contained in the NAMBLA manual can
hardly have any other purpose. The NAMBLA manual is properly
considered a "how-to" book for aspiring pedophiles. It explains in
detail how to select children likely to engage in sexual acts, how to
talk to parents, how to avoid law enforcement, and how to cover up
criminal sexual conduct. Instructions directed towards specific con-
duct are considered likely to incite such conduct if only because they
serve no other purpose. For example, the Paladin book in Rice was
deemed a "step-by-step murder manual, a training book for assas-
sins."'" The Paladin book used by Perry contained instructions that a
jury could reasonably find to be "so comprehensive and detailed that
it is as if the instructor were literally present with the would-be mur-

160 Rice, 128 F.3d at 263. "Hit Man" can hardly be considered anything else. Among the
selections in the text are the following: "[And when] you've read all the suggested material ....
Your knowledge of dealing death [will have] increased to the point where you have a choice of
methods .... The kill is the easiest part of the job. People kill one another every day. It takes
no great effort to pull a trigger or plunge a knife .... [If you decide to kill your victim with a
knife,] the knife ... should have a six-inch ... double-edged blade. This double edge, combined
with the serrated section and six-inch length, will ensure a deep, ragged tear, and the wound will
be difficult, if not impossible to close .... Make your thrusts to a vital organ and twist the knife
before you withdraw it ...stab deeply into the side of the victim's neck and push the knife
forward in a forceful movement. This method will half decapitate the victim, cutting both his
main arteries and wind pipe, ensuring immediate death. [You might also use an ice pick to
murder victim] ... an ice pick can ... be driven into the victim's brain, through the ear, after he
has been subdued .... To test your guns and ammunition, set up a sheet of quarter-inch ply-
wood ... [q]uarter-inch plywood is only a little stronger than the human skull .... [In order to
dispose of a corpse,] you can simply cut off the head after burying the body. Take the head to
some deserted location, place a stick of dynamite in mouth, and blow the telltale dentition [sic]
to smithereens! After this, the authorities can't use the victim's dental records to identify his
remains. As the body decomposes, fingerprints will disappear and no real evidence will be left
from which to make positive identification. You can even clip off the fingerprints and bury them
separately .... If you bury the body, again deep stab wounds should be made to allow the
gasses to escape. A bloating corpse will push the earth up as it swells." Id. at 236-38.



HARM ADVOCACY THEORY

derer not only in the preparation and planning, but in the actual com-
mission of, and follow-up to, the murder" and as such are sufficiently
likely to incite action.161 The NAMBLA manual is detailed in much
the same manner.

Regardless, it does not seem likely that the Curleys can satisfy
Brandenburg's imminency or specific intent requirements, even
though they can meet the "likely to incite conduct" requirement.
Therefore, under traditional Brandenburg analysis, the Curleys' action
against NAMBLA will not stand.

C. Would the speech in Curley pass the Harm Advocacy test?

Harm Advocacy theorists argue that "the First Amendment
should not preclude the imposition of civil liability for those who write
and distribute speech that both advocates for and facilitates harm to
others. ' 162 Applying Brandenburg, courts generally have held Harm
Advocacy to be a constitutionally protected expression, thereby deny-
ing any effective remedy to injured plaintiffs. 63 With respect to
speech that does not produce imminent harm but directly facilitates
the eventual realization of harm, Harm Advocacy theorists urge the
courts to "develop a new category of speech that more appropriately
weighs society's interest in protecting its citizens from socially harmful
activities against the First Amendment's protection of free
expression." 164

Under a Harm Advocacy approach, plaintiffs "need to show that
the author of the speech either knew or acted with reckless disregard
as to whether recipients of the speech might act on that author's
detailed suggestions on how to commit a particular unlawful or tor-
tious act and that the speech at issue actually caused or was a substan-
tial factor in the commission of a criminal act or intentional tort. 165

Why is this acceptable?

161 Id. at 249.
162 Malloy & Krotoszynski, supra note 105, at 1168.
163 See id. (citing Communist Party v. Whitcomb, 414 U.S. 441, 448 (1974)) (Brandenburg

stands for the proposition that the First Amendment generally protects the mere advocacy of
violence or lawless action at some indeterminate time in the future); Hess v. Indiana, 414 U.S.
105, 108-09 (1973) (upholding a protestor's First Amendment right to use language which the
trial court found was indeed to incite and likely to produce lawlessness, as it was protected
speech at an antiwar demonstration).

164 Malloy & Krotoszynski, supra note 105, at 1169-70.
165 Id. at 1221 (citing New York Times Co. v. Sullivan, 376 U.S. 254, 280 (1964)).

2oo01



CIVIL RIGHTS LAW JOURNAL

First, under existing First Amendment law, the government can-
not, for example, proscribe speech that labels abortion providers as
mass murderers, expresses approval for the murder of abortion prov-
iders, and offers personally identifying information that facilitates vio-
lence against abortion providers. 66 Though legally protected, such
speech is socially harmful, and it is proper that society should seek to
punish such speech.

Second, and more generally, if federal and state statutes can
make the issuance of threats to physical well-being a basis for civil
liability and criminal prosecution,167 why should federal and state stat-
utes not similarly punish advocacy of third party harm?

The Rice decision shed some light. Perhaps the real significance
of the Rice Court's manipulation of the Brandenburg test lies in future
courts' potential to apply Rice in a manner that ignores Branden-
burg's imminency requirement. If applied in that fashion, the princi-
pal First Amendment protections so closely guarded by the
Brandenburg test evaporate under a new regime where publishers and
authors need fear production of fictitious works.

Yet, the result reached in Rice is socially satisfactory.168 One pal-
pable solution to this base inconsistency involves acceptance of Harm
Advocacy to allow punishment of speech that both advocates and
facilitates third party harm while protecting First Amendment free-
doms in a consistent, recognizable fashion.

Supporters argue that Harm Advocacy helps relieve existing ten-
sion between traditional First Amendment freedoms and the need to
punish speech that both advocates and facilitates third party harm.
The Brandenburg decision focused on political speech, which is at the
heart of First Amendment protections. Harm Advocacy speech, on

166 Rothchild, supra note 62, at 223.
167 E.g., 18 U.S.C. § 875(c) (1994) (making it a crime punishable by fine and/or imprison-

ment to transmit in commerce "any communication containing ... any threat to injure the per-
son of another ....").

168 The punishment of those who facilitate third party harm engenders widely held social
support, as evidenced by opinions like Judge Jones' part concurrence part dissent in Herceg.
There, Judge Jones indicated, "[If a] state can protect its citizens against the moral evil of
obscenity, the threat of civil disorder or injury posed by lawless mobs and fighting words, and the
damage to reputation from libel or defamation .... Why cannot the state then fashion a remedy
to protect its children's lives when they are endangered by suicidal pornography? To deny this
possibility, I believe, is to degrade the free market of ideas to a level with the black market for
heroin." Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1025 (5th Cir. 1987) (Jones, J., concur-
ring in part and dissenting in part) (citations omitted).
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the other hand, refers to speech that directly facilitates harm to others,
and so is distinguishable on its face from speech that typically receives
First Amendment protection. But does it deserve such protection?

While the Supreme Court has not clearly articulated the test
under which certain categories of speech can be removed from the
shadow of the First Amendment, the Court generally balances "the
harms brought about by a particular category of speech against its
[inherent] value." '69 As the Chaplinsky Court indicated, speech is of
low value and disfavored if the elevated risk of harm from such speech
outweighs its minimal value."' 0 Harm Advocacy speech typically
involves technical or otherwise detailed instructions, and so has little
or no expressive value.171 Further, because Harm Advocacy speech
both advocates and directly facilitates the commission of crimes and
intentional torts, it has little or no socially redeeming value. 72 Harm
Advocacy speech, by definition, facilitates third party tortious activity,
and so seemingly meets the Supreme Court's test for categorical
exception from First Amendment protection. To test this premise, the
following section revisits the Curley case under the analytical frame-
work of Harm Advocacy theory.

1. Application of Suggested Approach
Harm Advocacy theory postulates that the Constitution should

provide no protection for speech that advocates the violation of law. 73

Harm Advocacy requires a showing that the author of the speech

either knew or acted with reckless disregard as to whether recipients
of the speech might act on that author's detailed suggestions on how
to commit a particular unlawful or tortious act and that the speech at
issue actually caused or was a substantial factor in the commission of a
criminal act or intentional tort.174

Can the Curleys meet the Harm Advocacy test? To do so, they
must first establish that NAMBLA knew or acted with reckless disre-

169 Rothchild, supra note 62, at 224.
170 See id. at 225.
171 Malloy & Krotoszynski, supra note 105, at 1219.
172 Id.
173 Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 IND. L.J. 1

(1971).
174 Malloy & Krotoszynski, supra note 105, at 1221 (citing New York Times Co. v. Sullivan,

376 U.S. 254, 280 (1964)).
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gard as to whether members like Jaynes and Sicari might act on the
author's detailed suggestions on how to engage in sexual relations
with young boys. Considering the narrow focus of the NAMBLA
manual and specificity of instruction therein, there can be little doubt
but that the organization knew that the manual would be used to facil-
itate sexual relations between men and boys. When a publisher dis-
tributes materials containing instructions detailing how to commit a
crime, it is difficult to imagine that the publisher did not intend or
know that such a crime indeed might be committed.175 NAMBLA
advocates the joys of sex between men and boys, a theme that runs
consistently through its literature, including the manual.176 By its own
account, NAMBLA developed and distributed the manual for the
purpose of facilitating sex between men and boys, 77 thus satisfying
Harm Advocacy theory's intent requirement.

Next, the speech at issue must cause or be a substantial factor in
the commission of a criminal act or intentional tort. The Restatement
(Second) of Torts provides that an act is not a substantial factor in
bringing about harm to another if the harm would have been sus-
tained even if the actor had not been negligent himself.178 Would
Sicari and Jaynes have molested and murdered Jeffrey Curley even if
NAMBLA had not published and disseminated its manual? The
Curleys would argue "no," and they can likely demonstrate so by a
preponderance of the evidence.

Charles Jaynes' diary traced the development of his interest in
man-boy sex in conjunction with principles espoused by NAMBLA
material. 179 Jaynes allegedly visited the NAMBLA web site hours
before abducting Jeffrey Curley,18° and further admitted that his curi-
osity regarding sex with young boys "blossomed into passion" after
reading the NAMBLA manual.181

Unlike civil negligence, Harm Advocacy theory does not require
but-for causation, only a showing that the speech in question was a
"substantial factor" in the underlying act. And while the evidence

175 Id. at 1229.
176 Wetzstein, supra note 14.
177 Ralph Ranalli, Curley Lawsuit Tests Fine Line on Free Speech, THE BOSTON GLOBE,

August 25, 2000 at B1.
178 RESTATEMENT (SECOND) OF TORTS § 432 (1965).
179 Wetzstein, supra note 14.
180 Rakowsky, supra note 7.
181 Wetzstein, supra note 14.
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available here utterly fails to establish but-for causation it may well
meet a substantial factor test. Printed or spoken words and ideas can
exert influence over an audience. Carefully crafted ideas relating to a
passionate subject can move listeners towards prescribed ends. The
Jaynes diary traces the development of one man's poisonous sexual
desires under NAMBLA's tutelage. In it he admits that reading
NAMBLA material "helped him come to terms, psychologically and
emotionally with his urge to [have sex with] children." '182 With NAM-
BLA's assistance, Jaynes was able to internalize the notion that having
sex with young boys was acceptable behavior. With that in mind, the
journey from the publishing of the NAMBLA manual to its being a
substantial factor in the attempted rape and resulting murder of Jef-
frey Curley is a short one.

The facts available here present a compelling argument that the
NAMBLA manual was a substantial factor in the kidnapping, moles-
tation, and murder of Jeffrey Curley. On its face, the NAMBLA man-
ual appears to satisfy the requirements of Harm Advocacy speech,
and if tested under that standard, would not receive First Amendment
protection.

D. Conclusion: Impact of Applying the Harm Advocacy Test

Congress may regulate speech based on its content where the
speech is directed at producing imminent unlawful action and is likely
to produce such action,183 according to the Brandenburg Court.' 8

That standard has remained intact because it strikes a proper balance
between the need to facilitate the free exchange of ideas and the need
to protect society from harm.185 Brandenburg functions as a fungible
demarcation line because it espouses accepted principles of law long
held to defend the First Amendment. For this very reason, Harm
Advocacy cannot serve as a replacement.

In addition, Harm Advocacy theory stands against the proscrip-
tion promulgated by Roth and so violates venerable First Amendment
principles. The Roth Court encapsulated the entire body of First
Amendment protection by stating that

182 Id.
183 Brandenburg v. United States, 395 U.S. 444, 447 (1969).
184 Id.
185 Id. at 448.
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[t]he protection given speech and press was fashioned to assure unfet-
tered interchange of ideas for the bringing about of political and social
changes desired by the people .... All ideas having even the slightest
redeeming social importance - unorthodox ideas, controversial ideas,
even ideas hateful to the prevailing climate of opinion - have the full
protection of the [First Amendment]. 186

Harm Advocacy theorists would argue that its intent and causation
thresholds limit application of Harm Advocacy to only speech without
redeeming social value. But that value must be judged within the con-
text of the free exchange of ideas, and in that respect, even potentially
harmful speech has value.187

For over three hundred and fifty years, adherence to John
Milton's "marketplace of ideas" has required that all ideas, good and
bad, be allowed into the marketplace to enhance the social good. 188

John Stuart Mill believed that society searched for truth in the "mar-
ketplace of ideas" and thus could benefit from open discussion and
the free exchange of ideas.189 Thus, the longstanding tradition of
encouraging, and at times, tolerating the free exchange of ideas,
regardless of the savoriness of the message transmitted justifies pro-
tection of potentially harmful speech. 9

Potentially harmful speech necessarily draws sharp rebuke from
society. Its value therein lies in its ability to force audiences to
examine the issue and define the limits of acceptable behavior.
Speech like the NAMBLA manual holds value in its ability to alert
society that pedophiles exist and further that they actively engage in
their misconduct. As a result, society is aware of both their intentions
and methodologies, and so can help police their activities. Prohibiting
expression of pathological ideas eliminates this avenue of feedback. 9'

Next, individuals considering untoward action may, through the
exploration of potentially harmful speech, consider and choose to
avoid such behavior. Justices Brandeis and Holmes believed in

186 Roth v. United States, 354 U.S. 476, 484 (1957).
187 See Redish, supra note 102, at 1164 (noting "the value inherent in allowing individuals

to think and discuss freely [and] to explore all possibilities to think through the comparative
advantages and disadvantages of various options").

188 Patricia R. Stembridge, Note, Adjusting Absolutism: First Amendment Protection for the
Fringe, 80 B.U. L. REv. 907, 913 (2000).

189 Id.
190 Id. at 910.
191 Rothchild, supra note 62, at 228.
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allowing potentially harmful speech in a setting where it is possible to
"expose through discussion the falsehood and fallacies, to avert the
evil by the process of education.' 9 2 Harmful speech may serve as a
means of venting one's emotions, 93 and so end the issue. There is
value in allowing individuals to explore all possibilities and to think
through the comparative advantages and disadvantages of various
courses of action. 194

Pedophiles are punishable under the criminal law, as Jaynes and
Sicari were, and additionally liable for civil wrongs.195 The harm asso-
ciated with their actions lies not in speech about pedophilia, but
pedophilia itself. Because the underlying action is punishable, remov-
ing the speech from the marketplace of ideas is to deny society the
value in detecting, utterly rejecting, and even preventing vile, disgust-
ing, reprehensible behavior. Thus, the Miller principle - that of pro-
tecting speech, any speech, with value - runs counter to Harm
Advocacy theory.

In addition, Harm Advocacy theory further undermines the spe-
cific intent requirement outlined in Spock, and so threatens abuse in
violation of the First Amendment guarantee to free association. The
Spock Court specified a rigorous intent standard with respect to actors
and non-actors in an organization engaged in both legal and illegal
activities, and did so to protect the rights of individuals to freely asso-
ciate with people owning shared ideals. 196 Harm Advocacy espouses a
much less rigorous standard, one where individuals may indeed by
punished for mere association with an illicit group, even if they disa-
vow the group's illicit purposes, and so threatens that closely guarded
right. Simply put, holding organizations civilly liable on a showing
other than specific intent is the same as holding the individual mem-
bers "guilty by association" - a constitutionally proscribed result.

192 Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis J., and Holmes, J.,
concurring).

193 Rothchild, supra note 62, at 227.
194 See Redish, supra note 102, at 1164; see also Stembridge, supra note 188, at 933 ("When

all the beliefs - good and bad - are allowed to stand independently in the marketplace, each
individual has the autonomy to become educated and achieve self-fulfillment. In this continuing
process leading from tolerance to a search for truth ... truth's stubborn persistence will win out
.... ").

195 Jaynes and Sicari were convicted of Jeffrey Curley's murder and sentenced to life in
prison. Further, both were found civilly liable in the boy's death and ordered to pay $300 million
to the Curley family. Weber, supra note 10, at A22.

196 United States v. Spock, 416 F.2d 165, 172-73 (1st Cir. 1969).
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The Supreme Court specifically outlawed "guilt by association" in
Claiborne. Imposition of liability under Harm Advocacy theory
would directly contradict that position. The Claiborne Court ruled
that "civil liability may not be imposed merely because an individual
belonged to a group, some members of which committed acts of vio-
lence." '197 The Court further noted that liability, in such instances,
may only be imposed after establishing that "the group itself pos-
sessed unlawful goals and that the individual held a specific intent to
further those illegal aims."'198 Harm Advocacy would impose liability
on the members of a quasi-legitimate organization based on simple
association with the group, threatening venerable constitutional rights
to free association.

Finally, a number of policy concerns stand against replacing
Brandenburg with a Harm Advocacy theory standard. One problem
with creating a new category of unprotected speech is the difficulty in
clearly defining the class, and the risk of chilling speech activity that
follows from amorphous classification. Absent definitive standards,
those who might engage in speech may choose not to for fear of legal
repercussion.

Chilling speech activity is the very result Brandenburg sought to
avoid. Rather, it recognized that the "right to advocate lawlessness is,
almost paradoxically, one of the ultimate safeguards of liberty."1 99

The Brandenburg standard exists to protect against stifling speech that
might otherwise facilitate social change, and strikes its balance
between protected and unprotected speech by permitting undesirable
speech in the interest if greater social freedom.2"

Relaxing Brandenburg's temporal proximity requirement will
punish speech where plaintiffs prove that some unidentified audience
member will engage in harmful conduct at some unspecified point in
the future. What evidence suffices to make this proof in a civil con-

197 NAACP v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982).
198 Id.
199 Brandenburg v. Ohio, 395 U.S. 444 (1969) construed in Rice v. Paladin Enters. Inc., 128

F.3d 233, 243 (4th Cir. 1997).
200 In its analysis of the Brandenburg decision, the Rice court noted that "[e]ven in a soci-

ety of laws, one of the most indispensable freedoms is that to express in the most impassioned
terms the most passionate disagreement with the laws themselves, the institutions of, and created
by, law, and the individual officials with whom the laws and institutions are entrusted. Without
the freedom to criticize that which constrains, there is no freedom at all." 128 F.3d at 243.
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text, especially considering the number of intervening causes that may
break the causation chain? 20 1

To criminalize mere advocacy of harm undercuts the Supreme
Court's categorical balancing test measuring value against potential
harm. If advocacy speech is criminalized, then the ability of the mar-
ketplace of ideas to consider and discard socially unacceptable ideas
holds no palpable value, thus lowering the bar on First Amendment
protections to include distasteful, disturbing, even potentially harmful
speech that might otherwise receive protection. Such restraint cabins
an otherwise effective tool of social self-regulation.

In sum, Harm Advocacy simply cannot replace Brandenburg as
the current demarcation between protected and unprotected speech,
at least not where bifariated organizations are concerned. As applied,
Harm Advocacy undermines important First Amendment freedoms in
a manner the federal courts are not likely to permit. Even in Rice,
where the Fourth Circuit stretched Brandenburg to its limit, the Court
was unwilling to support the exercise of civil liability unless the gov-
ernment could punish the speech in question without violating First
Amendment freedoms.2 2 Harm Advocacy fails for that very reason,
and while it represents a noble attempt to hold accountable those who
willingly advocate and facilitate harm to others, it cannot do so at the
expense of the First Amendment.

V. DIRECTIONS FOR FUTURE RESEARCH

It is regrettable that Harm Advocacy would not assist the
Curleys, or other similarly situated persons, in their quest to hold
NAMBLA responsible for the death of their son based on the filth the
organization spews into the marketplace of ideas, but nonetheless pru-
dent that it be so. Harm Advocacy does have value, though, in its
attempt to fill gaps in current laws that permit distributors of material
directed towards third party harm to escape liability. In this Com-
ment, Harm Advocacy was shown to fail within the limited conspiracy
context. In that sense, Harm Advocacy theory warrants further explo-
ration as to its potential applications.

Harm Advocacy to some extent mirrors the civil conspiracy the-
ory applied successfully by Morris Dees, a plaintiffs' lawyer specializ-
ing in damages resulting from Klan activity, in Beulah Mae Donald v.

201 Rothchild, supra note 62, at 237.
202 Rice, 128 F.3d at 243.
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United Kans of America.2 3 Dees combined the traditional legal theo-
ries of aiding and abetting and civil conspiracy to secure monetary
judgments against hate-groups. Under Dees' theory, "civil conspiracy
and aiding and abetting can be used to attribute fault vicariously to
those who do not directly cause the specific harm.' '  To prove civil
conspiracy, the plaintiff must establish that an individual, not present
at the scene of the crime, agreed with others on a specific course of
action; that the primary purpose of that agreement was to promote
violent behavior; that the manifestation of the violent behavior must
be the perpetuation of the agreed upon course of action; and that the
manifestation must be an illegal or tortious act.205 To prove a defen-
dant's liability for hate-group crimes under aiding and abetting, the
plaintiff must demonstrate that "the defendant provided substantial
assistance or encouragement with the intent that other defendants
would commit violent acts. 20 6

Under these theories, Dees has successfully sued the Ku Klux
Klan by establishing the required elements of both civil conspiracy
and aiding and abetting. Factual similarities between the present mat-
ter and the circumstances surrounding civil prosecution of hate-groups
present a compelling research question: Could the Curleys hold
NAMBLA civilly liable under a Dees-like civil conspiracy theory?

Finally, because Harm Advocacy effectively narrows the scope of
First Amendment protections for publishers or harmful material, it is
sure to invoke cries of censorship. It has been shown here that Harm
Advocacy cannot replace Brandenburg as a demarcation line between
protected and unprotected speech, at least within the conspiracy con-
text. To that end, a more detailed analysis of the application of Harm
Advocacy across a broad range of cases is required to help determine
if the approach can exist in harmony with the First Amendment.

203 See Damon Henderson Taylor, Civil Litigation Against Hate Groups-Hitting the Wallets
of the Nation's Hate-Mongers, 18 BUFF. PUB. INT. L.J. 95, 128 (2000) (discussing Donald v.
United Kans of Am., Inc. No. 84 Civ. 0725 (S.D. Ala. June 14, 1984)).

204 Id. at 118-19.
205 Id. at 119.
206 Id. at 121.
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