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INTRODUCTION

Your client is charged with murder. He is a United States
Marine. Media coverage of the incident is immediate and intense.
Within hours of the shootings, your client's actions are known by most
of the 40,000 Marines and civilian employees working aboard the
base. "Did you hear what happened at the airfield?" is the greeting of
the day. One Marine officer lies dead, another wounded.

Your job is not easy. Immediately after the shootings, your client
turns himself in and confesses to the crime. The Government, your
opponent, is pressing to get on with the trial. The Government wants
to put your client to death.

At the pretrial investigation, you request a continuance so that
you can gather and develop mitigation evidence in opposition to the
Government's pursuit of the death penalty. The investigating officer,
like you, is an employee of the government. He denies your request.
After completing his investigation, the same officer recommends that
your client be eligible for the death penalty. You forward your objec-
tion to the staff judge advocate, a senior military legal officer who will
advise the commanding general whether he can legally seek the death
penalty. The staff judge advocate ignores your objection. You renew
your request for a continuance and request an opportunity to present
your mitigation evidence to the commanding general. The staff judge
advocate ignores your first request and denies the second. He recom-
mends to the commanding general that your client face the death pen-
alty. You know now that the commanding general will make this
important decision without reviewing your evidence. The general
refers your client's case as capital, and after trial, your client is sen-
tenced to death.
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Currently, there is no mechanism in place whereby a military
member accused of murder may present mitigation evidence to the
convening authority in conjunction with the staff judge advocate's pre-
trial advice.1 With no input from defense counsel, the convening
authority, who may have little or no legal training, is then left to
decide whether the accused will face a trial where the imposition of
the death penalty is a possible result. Inherent in this current state of
the military law is the significant possibility that the convening author-
ity will feel obligated to refer as capital any and all cases of murder.
Death penalty eligibility, then, becomes a kind of default rule in the
premeditated killings arena.

This Comment argues that it is necessary to revise the military
pretrial process in capital litigation, and that the Department of Jus-
tice's (DOJ) Death Penalty Committee hearing presents a useful
model. Part One of this comment explains the military legal process
from the time the crime is committed until the time the charges are
referred to a court-martial. Part Two reviews the federal civilian legal
process where the United States Attorney has decided to seek the
death penalty against the accused. Part Three analyzes Sixth Amend-
ment jurisprudence in the context of "critical stages" wherein the
accused is accorded the right to counsel. Finally, Part Four traces the
evolution of pretrial advice, addresses some of the pressures and influ-
ences unique to a military jury and their connection to the pretrial
process, and concludes that the creation of a military Death Penalty
panel may resolve the issues raised by this comment.

I. THE MILITARY PROCESS

The pretrial process utilized by the military justice system when a
military member is accused of murder includes the military's version
of "pressing charges," the pretrial investigation, and the pretrial
advice. These procedural steps directly bear on the convening author-
ity's decision to refer a case capital.

1 A convening authority is a senior officer in the chain of command who possesses the
authority to refer a case to a particular court-martial. A staff judge advocate is a military lawyer.
In this context, a staff judge advocate is a senior legal officer who advises the convening author-
ity as to the legality of pursuing charges against the accused at a court-martial. Pretrial advice is
the staff judge advocate's advice to the convening authority regarding the legality of pursuing
the charges against the accused at a general court-martial, the most punitively severe of three
available courts-martial.
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In light of these pretrial requirements, a recent military capital
case highlights some of the issues motivating this Comment's argu-
ment for procedural reform. The case of United States v. Quintanilla,
discussed in section B below, illustrates the real world interaction of
the pretrial investigation, the pretrial advice, and the convening
authority's decision to refer a case capital.

A. Military Criminal Procedure and the Charge of Murder
When a military member is accused of murder, part of the pretrial

procedure includes the "preferral" of charges.2 Any person subject to
the Uniform Code of Military Justice (UCMJ) may prefer a murder
charge by signing a charge sheet indicating that the signer has "investi-
gated the matters set forth in the charges ... and that they are true in
fact to the best of the person's knowledge and belief."3 The charge
sheet commences the formal legal process and states the "article of
the [UCMJ], law of war, or local penal law of an occupied territory
which the accused is alleged to have violated."4 These charges are
then forwarded to the officer in the chain of command who is author-
ized to convene courts-martial.5 This commander may dispose of
charges by dismissing any or all of them, forwarding any or all of them
to another commander so that he may dispose of the charges, or refer-
ring any or all of them to a court-martial which the commander is
empowered to convene.6

If the commander chooses to refer the charges to trial, the mili-
tary member may be tried before one of three different courts-martial.
These three range from the most punitive, "general court-martial,"
through an intermediate "special court-martial," to the least punitive,
"summary court-martial."7 Before a charge may be referred to a gen-

2 RULE FOR COURTS-MARTIAL (R.C.M.) 307, MANUAL FOR COURTS-MARTIAL, UNITED

STATES (M.C.M.) (2000 ed.). R.C.M. references in this article are to the 2000 edition of the
M.C.M. unless otherwise noted. "Preferral" of charges is not what it sounds like. The accused
does not select from a menu of possible charges. To "prefer" charges is simply to "press"
charges against an accused.

3 R.C.M. 307(b)(2).
4 R.C.M. 307(c)(2).
5 Usually, the accused faces either a general or a special court-martial. The convening

authority for a special court-martial is typically a senior officer (0-5 or 0-6). The convening
authority for a general court-martial is typically a flag officer (0-7 and above, a general or
admiral).

6 R.C.M. 401(c).
7 For example, the maximum confinement allowed for conviction at summary court-martial

is one month, while the maximum confinement allowed for conviction at special court-martial is
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eral court-martial, a "thorough and impartial investigation of all the
matters set forth" must be made.8 The pretrial investigation, a process
akin to a civilian grand jury investigation, serves a fact-finding func-
tion, and helps to ensure that the more serious punitive measures
available at a general court-martial are not directed at a non-deserv-
ing individual.9

Along with the pretrial investigation, pretrial advice must be ren-
dered by the convening authority's staff judge advocate before a
charge may be referred to a general court-martial.1" The staff judge
advocate, who is the convening authority's senior legal advisor, must
set forth his conclusion as to (1) whether the charges alleged are an
offense under the UCMJ, (2) whether the allegation of each offense is
warranted by the evidence indicated in the report of the pretrial inves-
tigation, (3) whether a particular court-martial would have jurisdiction
over the accused and the offense, and (4) his recommendation of the
action to be taken by the convening authority.1 The staff judge advo-
cate has some discretion as to what additional information he may
include in the advice.12

Finally, the convening authority, who is now in receipt of the
charge sheet, the report of the pretrial investigation, and the staff
judge advocate's pretrial advice, may make his decision as to how the
charges will be disposed. If the staff judge advocate advises the con-
vening authority that there are reasonable grounds to believe that an

six months. A general court-martial may impose any punishment available under the UCMJ,
including death. See R.C.M. 1301 & 201.

8 R.C.M. 405.
9 Among the primary purposes of the pretrial investigation are an inquiry into the truth of

the matters set forth in the charges and the securing of information on which to determine the
case's disposition. The investigation is conducted to provide the convening authority with con-
clusions and recommendations as to the proper handling of the charges. See generally R.C.M.
405(a) discussion.

10 R.C.M. 406.
11 Id.
12 The advice itself does not need to explain its underlying analysis or rationale for its

conclusions. Perhaps this is because the convening authority at once receives the pretrial advice,
the charge sheet, and the report of the pretrial investigation. Interestingly, staff judge advocates
are instructed to include "when appropriate: a brief summary of the evidence; discussion of
significant aggravating, extenuating, or mitigating factors; and any previous recommendations
... by others ... for disposition of the case. However, there is no legal requirement to include
this information and failure to do so is not error." Staff judge advocates are further instructed
that whatever is included in the advice should be accurate. "Information which is incorrect or so
incomplete as to be misleading may result in a determination that the advice is defective, neces-
sitating appropriate relief." R.C.M. 406(b) discussion.
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offense triable by a general court-martial has been committed, the
convening authority may issue an order that the accused will be tried
by a general court-martial. This is known as the "referral" of
charges. 13

Obviously, the convening authority has considerable influence
over the singularly important decision of whether to refer the charges
to a general court-martial. Interestingly, there is no procedure cur-
rently in place where an accused's defense counsel may of right gain
an audience with the convening authority at this stage. The convening
authority makes his decision based on the charge sheet, the report of
the pretrial investigation, and his staff judge advocate's advice.
Defense counsel may not, as a matter of right, attempt to persuade the
convening authority against exposing the accused to a trial where the
death sentence may be adjudged.

B. United States v. Quintanilla

On March 5th, 1996, Marine Corps Sergeant Jesse Quintanilla
walked into his executive officer's workspace and drew a loaded pis-
tol. As the officer tried to escape the room, Quintanilla shot him.14
Quintanilla followed the wounded officer into an adjacent locker
room, where he, Quintanilla, was confronted by his commanding
officer." In the ensuing struggle, Quintanilla shot his commanding
officer once in the chest.16 The wounded commanding officer ran
from the room, leaving Quintanilla and the executive officer behind.17

Before long, Quintanilla mortally wounded his executive officer, and
then proceeded to turn himself in to other Marines in his unit. 8 In
one horrible afternoon, Quintanilla had done the unthinkable. He
had killed one Marine, and wounded another, and these were Marines
from his own unit. Quintanilla's actions flew directly in the face of the
esprit de corps on which Marines pride themselves.

13 R.C.M. 601.

14 Record at 1578-83, 1585-90, 3088, United States v. Quintanilla, No. 9801632 (At the time
of publication, the trial and appellate records for this case were on file with the Navy-Marine
Corps Court of Criminal Appeals at the Washington Navy Yard, and the author certifies their
accuracy).

15 Id. at 3088.
16 Id.
17 Id.
18 Id. at 1673-80, 3088.
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The relevant authorities responded swiftly. They preferred
charges, and the pretrial investigation was scheduled to commence on
March 27th, just 22 days after the shootings.1 9 In response to defense
counsel's initial requests for a continuance, the commencement of the
pretrial investigation was postponed until April 22nd. ° The report of
the pretrial investigation recommended that the charges be referred as
capital to a general court-martial.2'

The staff judge advocate, in his pretrial advice, concluded that the
evidence warranted the allegations of the charged offenses.22 The
advice reviewed the investigating officer's opinion that there was evi-
dence supporting at least three of the aggravating factors requisite to a
capital referral.23 The staff judge advocate recommended that all of
the charges be referred to trial by general court-martial, and con-
curred with the investigating officer's recommendation that the case
be referred as capital.24

Additionally, the staff judge advocate provided the convening
authority with what he titled a "Quintanilla Referral Package." This
package consisted of headnote summaries from eight military cases
that were either referred as capital, or where the court awarded a sen-
tence of death. 5 These summaries were assembled at the request of
the convening authority.26

The staff judge advocate also noted the defense's objection to the
pretrial investigation and subsequent report of the investigation.27

Most importantly, the staff judge advocate dismissed the defense
request for a continuance of the investigation, and the defense objec-
tion to the capital referral.28 The defense had requested a continuance
of the investigation so that the accused would have more time to
develop and present evidence on his behalf.29 Additionally, the

19 Addendum to Investigating Officer's Report of 2 May 1996 at 3, Quintanilla.
20 Id. Defense counsel had requested the continuance in order to develop and present

evidence in Quintanilla's defense, as well as in mitigation and extenuation.
21 Id. at 5.
22 Pretrial advice in the case of United States v. Quintanilla, dated 16 May 1996 ("Pretrial

advice") at 1, Quintanilla (No. 9801632).
23 Id.
24 Id. at 7.
25 Referral Package, dated 15 May 1996, Quintanilla (No. 9801632).
26 Id.
27 Pretrial advice at 2-5, Quintanilla (No. 9801632).
28 Id. at 4, 5.
29 Defense Objections to Report of Investigation, dated 6 May 1996 at 2, Quintanilla (No.

9801632).
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defense had objected to the capital referral recommendation on the
grounds that as a result of the denial of the continuance, the defense
had been denied the opportunity to put on evidence tending toward a
non-capital referral recommendation.3"

In response, the staff judge advocate cited the 26-day initial delay
in the start of the investigation, and concluded that the record indi-
cated the defense had adequate time to prepare for the pretrial inves-
tigation.3 1 The staff judge advocate dismissed the capital referral
objection on the grounds that the defense had not supported its con-
tention with any "explanation or illustration."32 The defense's expla-
nation that it needed more time to develop extenuation or mitigation
evidence was insufficient for the staff judge advocate.33 However, the
staff judge advocate's formal advice failed to address the issue of
defense counsel not having been allowed to present evidence that may
have permitted an other than capital referral recommendation. 34

The pretrial advice in Quintanilla's case was particularly impor-
tant because the facts of the case were so extraordinary. In conform-
ance with the current rules governing courts-martial, the convening
authority's decision to refer Quintanilla's case as capital to a general
court-martial was based in large part on the report of the pretrial
investigation, and the staff judge advocate's pretrial advice. Thus, the
staff judge advocate's role as an impartial legal advisor to the conven-
ing authority was especially important in a case as extraordinary as
Quintanilla's. It is easy to see how the convening authority, a Marine
with no legal training responsible for dealing with this horrible crime,
might overlook the implications of automatically referring the case
capital. Because the facts of the case were so straightforward-
Quintanilla shot two Marines and then surrendered-a capital referral
essentially meant that the trial would really be about whether
Quintanilla would be sentenced to death.35 Therefore, it was impera-
tive that the staff judge advocate compensate for the convening

30 Id.
31 Pretrial advice at 4, Quintanilla (No. 9801632).
32 Id. at 5.
33 Id.
34 Id.
35 Data compiled from the Annual Report of the Judge Advocate General of the Navy

reveals that recent conviction rates in general courts-martial exceed 90%. While these numbers
include convictions and acquittals of United States Navy personnel, the reader is reminded that
the United States Marine Corps falls under the Department of the Navy. Thus, general courts-
martial of Marines are heard and tried by members of the Department of the Navy.
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authority's lack of legal training by counseling the convening authority
with regard to the unique circumstances of capital prosecution. It is
quite possible that the convening authority was unfamiliar with Sixth
Amendment jurisprudence, or Supreme Court pronouncements on
the treatment of capital cases.

Assuming these propositions, it is difficult to understand why the
staff judge advocate refused to allow defense counsel the opportunity
to present mitigating evidence directly to the convening authority.
Moreover, the staff judge advocate refused to recognize the necessity
of defense counsel's request for a further continuance. Instead, the
staff judge advocate forwarded his pretrial advice with examples of
other premeditated murder cases that had been referred capital.
These examples were nothing more than headnote summaries, with no
explanation from the staff judge advocate that not every case of pre-
meditated murder must be referred death penalty eligible. Worse, the
staff judge advocate's failure to include examples of non-capital refer-
rals violated the spirit of pretrial advice. Exclusion of non-capital
referral examples made the advice "so incomplete as to be
misleading. ,3 6

II. THE FEDERAL CIVILIAN PROCESS

The federal civilian process has recognized the particular care
with which a death penalty prosecution should be handled and has
developed a protocol for pretrial procedures. The federal civilian pro-
cess and the Supreme Court's teachings that "death is different" serve
as useful reference points for revising military capital litigation.

I

Fiscal Year Total GCM's Convictions Acquittals Conviction Rate
1995 503 464 39 92.24%
1996 529 494 35 93.38%
1997 548 511 37 93.25%
1998 470 459 11 97.66%
1999 349 317 31 90.83%
2000 428 398 30 92.99%

(Table composed from statistics published in Ann. Rep. of the Judge Advocate Gen. of the Navy
for the years 1995-2000 located in volumes 44, 49, 50, 52, 53 & 54 of the Military Justice
Reporter,).

It should also be noted here that any general court-martial by which Quintanilla would be
tried would consist of a jury hand selected by the same convening authority who referred the
case capital. See R.C.M. 503 & 504. In fact, this was the ultimate result in the Quintanilla case.

36 R.C.M. 406 (b) discussion. See also United States v. Rivera, 42 C.M.R. 198 (C.M.A.
1970) (finding error that staff judge advocate failed to mention in his pretrial advice that the
accused's company commander had recommended that he not be separated from service).
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One example of the special treatment given to capital prosecution
is the Department of Justice's "Death Penalty Protocol." A United
States Attorney assumes particular duties when he decides to seek the
death penalty in a particular case. Under the Death Penalty Protocol,
defense counsel is afforded pretrial opportunities to rebut the death
penalty imposition. This procedure reflects the notion that "death is
different," and should be treated accordingly.

Finally, the Supreme Court has long recognized that capital cases
should be treated carefully by the judicial system. Foremost among
the Supreme Court's concerns is the assurance that the imposition of a
death sentence is "reliable." Additional judicial process, such as the
Death Penalty Protocol, is one factor that may satisfy the Court that a
death sentence fits the crime.

A. The Death Penalty Protocol

Federal civilian courts employ a pretrial death certification hear-
ing in which the defense is given the opportunity to present evidence
tending toward a non-capital referral. This pretrial certification hear-
ing stems from procedural instructions found in the United States
Attorney's Manual, (USAM), promulgated by the United States
Department of Justice. Section 9-10.000 of the USAM addresses capi-
tal crimes and sets forth "policy and procedures to be followed in all
Federal cases in which a defendant is charged with an offense subject
to the death penalty."37

Among these policies and procedures is the requirement that a
United States Attorney give notice to the defense of his intention to
seek the death penalty. "[T]he United States Attorney should give
counsel for the defendant a reasonable opportunity to present any
facts, including any mitigating factors, to the United States Attorney
for consideration."38 Clearly, the federal civilian process expects the
inclusion of the defense counsel even at this early, pretrial stage.

In all cases in which the United States Attorney intends to charge
a defendant with an offense subject to the death penalty, he must pre-
pare a "Death Penalty Evaluation" form and a prosecution memoran-

37 U.S. Dep't of Justice, U.S. ATrY's MANUAL § 9-10.010 (1997).
38 Id. § 9-10.030. Additionally, the United States Attorney should inform counsel for the

defendant if he decides to request approval from the Attorney General of the United States to
seek the death penalty. Id.
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dum.39 "The Death Penalty Evaluation form is intended primarily to
be used as a guideline and worksheet for the" decision making process
internal to the United States Attorney's Office.' The United States
Attorney then sends the Death Penalty Evaluation, the prosecution
memorandum, a copy of the indictment, and any written material sub-
mitted by counsel for the defendant in opposition to the death penalty
to the Assistant Attorney General for the Criminal Division.41

Once these documents are received in the Criminal Division, they
are reviewed by a Death Penalty Committee appointed by the Attor-
ney General, including the Deputy Attorney General or designee, and
the Assistant Attorney General of the Criminal Division or desig-
nee.42 Counsel for the defendant is then provided with an opportunity
to present to the Committee "orally or in writing, the reasons why the
death penalty should not be sought."43 The Committee considers all
information presented to it, and then makes its recommendation to
the Attorney General concerning the application of the death penalty
to the case.44 The Attorney General then conducts a review and
makes a final decision whether the Government should file a "Notice
of Intention to Seek the Death Penalty" with the court. 45 This process
for determining whether to seek the death penalty is "designed to pro-
mote consistency and fairness."'

B. Death is Different

The Supreme Court has recognized the unique gravity to be
accorded capital cases. The Court has rejected the argument that the
imposition of the death penalty under any circumstances violates the
Eighth and Fourteenth Amendments.47 However, the Court has
viewed the "consideration of both the offender and the offense in
order to arrive at a just and appropriate sentence" as a "progressive

39 Id. § 9-10.040.

40 Id. The prosecution memorandum should include a comprehensive discussion of the
theory of liability, the facts and evidence, including evidence relating to any aggravating or miti-
gating factors, the defendant's background and criminal history, the basis for Federal prosecu-
tion, and any other relevant information. Id.

41 Id.
42 Id. § 9-10.050.
43 Id.
44 Id.
45 ld.
46 Id. § 9-10.080.
47 Gregg v. Georgia, 428 U.S. 153, 168-87 (1976).
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and humanizing development."48 In capital cases, "the fundamental
respect for humanity underlying the Eighth Amendment requires con-
sideration of the character and record of the individual offender and
the circumstances of the particular offense as a constitutionally indis-
pensable part of the process of inflicting the penalty of death."49

According to the Supreme Court, a review of extenuating and
mitigating circumstances is required by the Constitution because "the
penalty of death is qualitatively different from a sentence of imprison-
ment, however long. Death, in its finality, differs more from life
imprisonment than a 100-year prison term differs from one of only a
year or two."' This qualitative difference creates the need for "relia-
bility in the determination that death is the appropriate punishment in
a specific case. "51

Woodson v. North Carolina and Gregg v. Georgia illustrate the
importance the Supreme Court places on consideration of mitigating
evidence at the sentencing phase. Both cases reinforced the unconsti-
tutionality of mandatory death sentences in light of the fundamental
respect for human life underlying the Eighth Amendment. The
Department of Justice's Death Penalty Protocol demonstrates the
importance that agency places on reviewing mitigating evidence prior
to seeking a death penalty certification. Whether these concerns
about mitigating evidence arise at a pretrial stage, or the post-trial
sentencing stage, it is clear that their very existence proves the adage
that "death is different." As the Supreme Court has noted, the impo-
sition of the death penalty is irreversible. Consequently, every sen-
tence of death must be reliable. And to bolster the reliability of its
death penalty prosecutions, the Department of Justice has emplaced
its own procedural safeguard, the Death Penalty Committee hearing,

48 Woodson v. North Carolina, 428 U.S. 280, 304 (1976).
49 Id.
50 Id. at 305.
51 Id. In a case decided the same day as Woodson, the Court upheld sentencing procedures

in a capital case because they focused "the jury's attention on the particularized nature of the
crime and the particularized characteristics of the individual defendant... the jury's discretion is
channeled." Gregg, 428 U.S. at 206. Although Quintanilla's case differs from Gregg in that
Gregg dealt with mitigating factors at the sentencing phase, it seems logical that Quintanilla was
entitled to more fully develop his mitigating evidence prior to the determination to refer his case
capital. The unique circumstances of his prosecution, and the fact that his mitigating evidence
was not presented until the sentencing phase, rendered the imposition of the death penalty in his
case unreliable. But see Burdine v. Johnson, 231 F.3d 950, 964-65 (5th Cir. 2000) (vacating
habeas relief and refusing to presume prejudice in case where capital defendant's counsel slept
during unidentified portions of the trial).
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to provide the accused with an opportunity to forestall his own capital
prosecution before it gets off the ground.

III. CONSTITUTIONAL IMPLICATIONS

It is unclear whether the pretrial death certification is a "critical
stage" entitled to Sixth Amendment protections. The courts have not
uniformly decided this issue. However, courts that have found pre-
trial death certification to be a critical stage have addressed some of
the possible ramifications of denying the opportunity to present miti-
gation evidence in opposition to capital punishment. The Supreme
Court, for its part, has acknowledged that the results of some pretrial
proceedings may well render the actual trial a "mere formality."

Courts opposed to treating this stage as "critical" argue that a
pretrial death certification creates no new substantial rights in the
accused. Some courts have dismissed the notion that the death pen-
alty certification is designed as a procedural safeguard for the accused.
But these same courts have failed to address the Supreme Court's
concern that some pretrial proceedings determine the accused's fate
before the actual trial, and thus create some substantive rights in the
accused.

A. Sixth Amendment Right to Counsel: A "Critical Stage"?

The Sixth Amendment grants that in all criminal prosecutions,
"the accused shall enjoy the right ... to have the assistance of counsel
for his defense."52 While this language may seem clear enough, it is
not always clear at what point the accused is being "prosecuted" such
that his constitutional right to counsel is implicated. The Supreme
Court has recognized that due process requires counsel to be present
at all "critical stages" of the proceedings.53 "The standard for deter-
mining whether a given confrontation with the prosecuting authorities
constitutes a 'critical stage' is whether the rights of the defendant
could be substantially prejudiced by the absence of counsel at the con-
frontation. '54 "Critical stages" include "presentment, arraignment,

52 U.S. CONST. amend. VI.
53 United States v. Wade, 388 U.S. 218, 224 (1967).
54 Joseph Clinton Port, Jr. & James D. Mathias, Right to Counsel, 75 GEO. L.J. 1029 (1987)

(citing Wade, 388 U.S. at 227).
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preliminary hearing, pretrial interrogation, pretrial corporeal identifi-
cation, and other confrontations."5

The Supreme Court has also noted that the right to counsel
attaches at or after the initiation of adversarial judicial criminal pro-
ceedings, whether these proceedings are initiated by way of formal
charges, a preliminary hearing, indictment, or arraignment.56

At least one federal court has held that the absence of meaningful
representation by defense counsel at the pretrial Death Penalty Com-
mittee hearing violates the accused's due process rights.5 Due to dif-
ferences of opinion and a complete lack of a working attorney-client
relationship, the accused's counsel in United States v. Pena-Gonzalez
never filed a mitigation submission with the United States Attorney
and did not attend the Death Penalty Committee hearing.58 The court
cited the unique gravity to be accorded capital cases, and reinforced
the irrevocability of the death penalty sanction.59 Citing Woodson, the
Pena-Gonzalez court affirmed the need for reliability in the determi-
nation that death is the appropriate punishment in a certain case.60

Accordingly, the Pena-Gonzalez court determined that the
accused's Sixth Amendment right to counsel extended to the Death
Penalty Committee hearing. 61 The court found that the death penalty
certification hearing involved the most fundamental of rights, the right
to life.62 Therefore, because "capital punishment certification is
undoubtedly a pivotal and enormously important moment in any
criminal prosecution," denial of assistance of counsel at this pretrial
stage warranted the striking of the death penalty certification.63

55 Id.
56 Kirby v. Illinois, 406 U.S. 682, 688-89 (1972).
57 United States v. Pena-Gonzalez, 62 F. Supp. 2d 358 (D.P.R. 1999).
58 Id. at 359.

59 Id. at 360 (citing Woodson, 428 U.S. at 305; Gregg, 428 U.S. at 187).
60 Id. (citing Woodson, 428 U.S. at 305).
61 Id. at 363. The court cited Local Rule 428, the local court rule that parallels the United

States Attorney's Manual cited above. See id. at 360-61. Local Rule 428 governs all capital cases
in the District of Puerto Rico, and provides in pertinent part: "Defense counsel may present,
within ninety (90) calendar days, to the United States Attorney and the Attorney General, all
mitigating factors and factual reasons as to why the death penalty should not be sought." P.R.
Loc. R. 428 (11)(B)(1).

62 Pena-Gonzalez, 62 F. Supp. 2d at 363.
63 Id. at 364, 365.
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In United States v. Lee, the defendant had been sentenced to
death and moved for a new sentencing phase trial.' The court
examined the question of whether the defendant had the right to
require the Attorney General of the United States to comply with the
internal procedures found in the Death Penalty Protocol of the
United States Attorneys Manual. Because the defendant's "right to
life will be affected by the Attorney General's decision whether to
withdraw ... the death penalty notice," the Lee court found that the
defendant had a right to require the Attorney General to follow her
self-imposed procedures.65 Although the Lee defendant was ulti-
mately denied relief, the court in dicta distinguished his case from one
where a defendant may allege that his counsel was "'denied a reason-
able opportunity to present matters in opposition to capital punish-
ment to the [United States] Attorney and [the Department of
Justice].' "66 According to the Lee court, such an allegation, if substan-
tiated, might well provide a basis for the court to set aside a death
penalty certification and remand the matter for reconsideration.67

In United States v. Byers, the appellant claimed that his Sixth
Amendment guarantee of assistance of counsel was violated when he
was examined by a psychiatrist without his lawyer present, after the
commencement of criminal proceedings.68 The Court of Appeals
relied on two Supreme Court cases-United States v. Wade and United
States v. Ash-in assessing this Sixth Amendment claim.

According to the Byers court, the language of Wade "seemed to
suggest that counsel had to be permitted to attend pretrial proceed-
ings in which the existence of unfairness and inaccuracy could not oth-
erwise be detected and challenged at trial."69 The issue in Wade was
whether an unassisted accused would be able to effectively reconstruct
at trial any unfairness that occurred at a pretrial lineup.7" The Wade
court ruled that since there was "grave potential" for prejudice at the

64 United States v. Lee, 89 F. Supp. 2d 1017 (E.D. Ark. 2000), rev'd, 274 F.3d 485 (8th Cir.
2001).

65 Id. at 1037-39.
66 Id. at 1039 (quoting Walker v. Reno, 925 F. Supp. 124, 132 (N.D.N.Y. 1995)).
67 Id. (citing Walker, 925 F. Supp. at 133).
68 United States v. Byers, 740 F.2d 1104, 1115 (D.C. Cir. 1984).
69 Byers, 740 F.2d at 1116 (interpreting United States v. Wade, 388 U.S. 218 (1967)).
70 Wade, 388 U.S. at 231-32.
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lineup, the lineup was a critical stage of the prosecution where counsel
should have been present.7'

The Supreme Court used Ash to explain the initial criterion as to
Sixth Amendment applicability. The accused must find himself "con-
fronted, just as at trial, by the procedural system, or by his expert
adversary, or by both.,7 2 The Court distinguished between a case
where an "accused might be misled by his lack of familiarity with the
law or overpowered by his professional adversary,"73 and a case like
Wade, where "the similarity to trial is apparent, and counsel was
needed to render 'Assistance' in counterbalancing any 'overreaching'
by the prosecution."74

Applying Wade and Ash to the facts of its case, the Byers court
concluded that when the defendant is confronted "with the need to
defend himself against the direct onslaught of the prosecutor-which
may require some skills that are not distinctively legal, such as the
quality mentioned in Wade, of being 'schooled in the detection of sug-
gestive influences,"' he is entitled to Sixth Amendment Assistance of
Counsel.7 5

The Ash opinion contains dicta that is most informative in deter-
mining the current state of Sixth Amendment jurisprudence. Com-
menting on the expansion of what constitutes a "critical stage," the
Court noted that "today's law enforcement machinery involves critical
confrontations of the accused by the prosecution at pretrial proceed-
ings where the results might well settle the accused's fate and reduce
the trial itself to a mere formality."76 Accordingly, the "critical stage"

71 Id. at 236-37. See also Schneckloth v. Bustamante, 412 U.S. 218, 238 (1973) (addressing
waiver of pretrial rights and noting that because guarantees afforded a criminal defendant at
trial also protect him at "certain stages before the actual trial . . . any alleged waiver must meet
the strict standard of an intentional relinquishment of a 'known' right"). The Schneckloth court
recognized that the purpose of extending "trial guarantees" to pretrial stages is to protect the
fairness of the trial itself. Id. at 238-39.

72 United States v. Ash, 413 U.S. 300, 310 (1973).
73 Id. at 317.
74 Id. at 314.
75 Byers, 740 F.2d at 1118 (quoting Wade, 388 U.S. at 230).
76 Ash, 413 U.S, at 310. The Supreme Court also suggested that counsel should properly be

permitted to render assistance to the accused whenever "opportunities for prosecuting authori-
ties to take advantage of the accused" arise. Id. at 312. See also Maine v. Moulton, 474 U.S. 159,
180 (1985) (affirming lower court reversal of conviction on grounds that police knowingly cir-
cumvented an accused's right to have counsel present at confrontation involving a police agent);
United States v. Henry, 447 U.S. 264, 270 (1980) (reversing conviction after accused made con-
fession to fellow inmate while unaware that the inmate was a paid informant for the FBI).
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test utilized by the Supreme Court calls for "examination of the event
in order to determine whether the accused required aid in coping with
legal problems or assistance in meeting his adversary."77

The Supreme Court's instructions in Ash raise interesting ques-
tions about the pretrial procedures highlighted by the Quintanilla
case. Was the referral of charges by the convening authority a "criti-
cal stage" where Quintanilla was entitled to the assistance of counsel?
Did the staff judge advocate's refusal to allow the defense to present
mitigating evidence to the convening authority at the referral stage
prejudice Quintanilla's rights and reduce the trial to the mere formal-
ity of determining whether he would be sentenced to death? Some
courts would answer negatively to both questions on the grounds that
some pretrial proceedings, like the death penalty certification, are
purely procedural and create no substantive rights in the accused. We
now address the counterargument.

B. Procedure and Substantive Rights
An argument against treating the death penalty certification as a

critical stage is that the hearing is merely an administrative task whose
function is to lay the groundwork for the actual trial. The accused's
rights are not actually being adjudicated at the hearing; the purpose of
the hearing is solely to determine what punishment the accused might
face if convicted at trial. Moreover, the trial is the most critical stage
in capital litigation, for it is there that the accused actually faces the
risk to his liberty. Therefore, lack of representation by counsel at the
death penalty certification hearing is not prejudicial to the accused.

This argument against considering the death penalty certification
as a critical stage ignores the possibility that the hearing itself may
render the trial a "mere formality." A finding that the accused is
death penalty eligible sends a message to the jurors that this case is
different-the stakes have been raised. Representation by counsel at
the hearing will not change this effect on the jury, but it may serve to
improve the reliability of the decision to expose the accused to the
death penalty.

The Pena-Gonzalez court's opinion that the death penalty certifi-
cation hearing was a critical stage was expressly rejected by the court
in United States v. Gomez. The Gomez court stated that an adminis-
trative hearing such as a death penalty certification does not rise to

77 Ash, at 313.
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the "critical stage" status enjoyed by the actual sentencing phase.7

The court criticized the Pena-Gonzalez holding for failing to explain
how an administrative and discretionary hearing affects "substantial
rights of a criminal accused."7 9 According to the Gomez court, the
accused "neither obtains nor possesses any rights at the [Department
of Justice]'s Death Penalty Committee hearing. '8°  Clearly, the
Gomez court was not interested in extending trial protections to the
pretrial stage of death penalty certification.

In United States v. McVeigh, the defendant had moved to disqual-
ify the Attorney General and all other officers of the Department of
Justice from any participation in the process of deciding whether to
seek the death penalty in the case.8' The premise of the motion was
that "the Attorney General made the decision to seek the death pen-
alty before any suspect was even identified."'  When the United
States Attorney invited McVeigh's attorney to participate in the
Death Penalty Protocol process, the attorney claimed that participa-
tion would be futile because the Attorney General's public statements
showed the decision had already been made. 3

Despite McVeigh's lack of representation at the Death Penalty
Committee hearing, the Department of Justice continued to follow its
internal procedures and the formal notices of intention to seek the
death penalty were approved according to the Protocol.'

The McVeigh court ruled that the decision to seek the death pen-
alty is a matter of prosecutorial discretion. 5 "The Protocol did not
create any individual right or entitlement subject to the due process
protections applicable to an adjudicative or quasi-adjudicative govern-
mental action."8 6 Instead, the court relied on the sentencing phase to
provide the accused with his constitutional protections.' The court

78 United States v. Gomez, 62 F. Supp. 2d 402, 406 (D.P.R. 1999).
79 Id. at 406.
80 Id. The court further stated that the Department of Justice's Death Penalty Committee

hearing was not judicially reviewable, and that if it were, review of such a hearing would impli-
cate "undue intermeddling with the prosecutor's discretion to determine what sentence to seek."
Id. at 407.

81 United States v. McVeigh, 944 F. Supp. 1478 (D. Colo. 1996).
82 Id. at 1483.
83 Id.
84 Id.
85 Id.
86 Id.
87 The court specifically relied on the presentation of mitigating evidence to the jury at the

sentencing phase and the sentencing hearing itself. McVeigh, 944 F. Supp. at 1484.
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downplayed the importance of the death penalty certification process,
stating that "the issuance of these notices is essentially a prosecutor's
charging decision."88

It is true that the sentencing phase provides the accused with the
opportunity to present the jury with mitigating evidence in an effort to
stave off the death penalty. However, neither the Gomez court nor
the McVeigh court addressed the Supreme Court's concern in Ash
that the effect of non-representation at a pretrial stage could render
the trial itself a mere formality. McVeigh provides a useful illustra-
tion. The facts of the case were so egregious, and the proof against
the accused so convincing, that one could argue the case was really
about whether McVeigh would be sentenced to death. It is easier to
decide that the Death Penalty Committee hearing creates no substan-
tive rights in the accused when the accused's attorney refuses to par-
ticipate in the process. However, the McVeigh court did not comment
on the effect of the Attorney General's and the President's public pro-
nouncements that the death penalty would be sought once the perpe-
trator was known. In that scenario, the Death Penalty Protocol is
eviscerated. Why then, is such a process in place at all? Why not a
return to pre-Furman death penalty practice, where aggravating and
mitigating circumstances were not individually weighed?89

IV. ANALYSIS

One possible solution to the pretrial procedure issues raised by
Quintanilla is to mandate the convening authority's review of the
defense counsel's mitigation evidence. Military case law supports the
notion that the staff judge advocate's pretrial advice plays an impor-
tant role in the convening authority's decision to refer a case capital.90

Thus, the staff judge advocate is obligated to present the convening
authority with pretrial advice that is accurate and informative. The
proposed procedural change would contribute to the advice's accuracy
and informational function by allowing the defense counsel to present
his mitigation evidence directly to the convening authority. However,
the proposal would be relatively ineffective, especially in the face of
crimes where popular pressure on the convening authority to refer the

88 Id. at 1484.
89 Furman v. Georgia, 408 U.S. 238 (1972).
90 Again, it should be noted that the convening authority may have little or no legal

training.
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case capital is particularly intense.91 A more satisfying solution might
be derived by examining the relationship of the military with the gen-
eral public, and combining this examination with the reality of the cur-
rent military legal system.

The Quintanilla case is an example of characteristics found in the
current state of military capital litigation that may compromise the
legitimacy of military justice in the eyes of the general public. The
United States military serves the American public, and should be con-
scious of the public's perception of the military. Procedurally, pretrial
advice has evolved over time and military courts have come to regard
pretrial advice as an important safeguard. Because pretrial advice is
not always reliable, and because the convening authority reviews the
pretrial advice before making his referral decision, the decision to
refer a case capital should be removed from the province of the con-
vening authority.

Additionally, one deriving a remedy should address some of the
influences affecting a military jury throughout the court-martial and
conclude that these influences necessitate the removal of the capital
referral decision from the convening authority's discretion. Military
juries are selected by the convening authority, originate from within
the same overall command as the accused, and may be influenced by
the convening authority's decision to refer the case to them as capital.
The effects of careerism and peer pressure on the military jury may
result in a death sentence that is "unreliable."

Thus, the solution to the deficiencies in the military's current pre-
trial capital referral procedure may be the creation of a Death Penalty
Panel, comprised of three senior judge advocates from each of the
Department of the Navy, the Department of the Army, and the
Department of the Air Force.

A. Evolution of Pretrial Advice as a Procedural Safeguard
As we have seen, in a capital case, defense counsel may not of

right gain an audience with the convening authority to present miti-
gating evidence that may not have been presented at the pretrial

91 In fact, at least one case exists where the convening authority ignored pretrial advice that
concluded that none of the statutory aggravating factors applied, and that the charges should be
referred non-capital. See Brief in Support of Petition for Extraordinary Relief in the Nature of a
Writ of Mandamus at 1-6, Levell v. Oullette, 36 M.J. 26 (C.M.A. 1992). The court did not con-
vict Levell of premeditated murder. United States v. Levell, 43 M.J. 847, 850 (N-M. Ct. Crim.
App. 1996).
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investigation. This reality may violate the accused's Sixth Amend-
ment right to counsel if this referral is a "critical stage" warranting
trial-like procedural safeguards. Thus, one possible remedy is to cre-
ate a substantive right in the accused that he be represented by his
counsel before the convening authority at the referral stage. This
remedy would be in keeping with the spirit of pretrial advice; it would
increase the likelihood that the convening authority's referral decision
was well-informed.

Military courts have recognized the significance of pretrial advice
in the referral process, although not all have agreed that it creates any
additional protections for the military accused. In United States v.
Henry, the court found error in pretrial advice that made reference to
an incriminating statement but failed to make clear that the compe-
tency of the statement was in doubt.92 The court cited United States v.
Mickel and noted that "if an accused is deprived of a substantial pre-
trial right on timely objection, he is entitled to judicial enforcement of
his right, without regard to whether such enforcement will benefit him
at the trial."93 Thus, because the convening authority "was not fully
advised of the state of the evidence, and to the extent to which the
pretrial advice was incomplete and misleading," the Henry court
found that the accused's right to adequate pretrial advice had been
violated.94

In United States v. Rivera, the court found error where the pre-
trial advice failed to acknowledge that the accused's commanding
officer had recommended that the accused not be separated from the
service.95 "The better the convening authority is informed, the more
fairly and justly will he exercise his discretion. '96 The court recog-
nized the possibility that the convening authority may not have
heeded the recommendation had it been included, but stated that he
"at least should have been afforded the opportunity to consider it." 97

92 United States v. Henry, 50 C.M.R. 685, 687 (A.F.C.M.R. 1975).
93 Id. at 688 (citing United States v. Mickel, 26 C.M.R. 104, 107 (C.M.A. 1958)).
94 Id.
95 United States v. Rivera, 42 C.M.R. 198 (C.M.A. 1970).
96 Id. at 199. See also United States v. Heaney, 25 C.M.R. 268 (C.M.A. 1958) (stating that

pretrial advice is an important pretrial protection accorded to an accused); United States v.
Greenwalt, 20 C.M.R. 285, 288 (C.M.A. 1955) (stating that pretrial advice is an important pro-
tection accorded to an accused and Congress had in mind something more than adherence to an
empty ritual when it created this procedural step).

97 Id.
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In United States v. Foti, the court found that the accused was
prejudiced by inadequate pretrial advice. The staff judge advocate
had failed to include "cogent facts which might have aided the con-
vening authority immeasurably in arriving at a proper decision."98

The court suggested to future staff judge advocates that criminal
charges should receive "individualized treatment," and when, "as
here, there are factors which would have a substantial influence on the
decision of the convening authority, they should be furnished to
him."99

The court in United States v. Hardin classified pretrial advice as a
"primarily prosecutorial codal tool" instead of a "judicial-type protec-
tion of a fundamental nature for the military accused."' 00 The court
stated that the staff judge advocate was not required to present his
pretrial advice with a state of absolute impartiality characteristic of a
trial judge.10' Instead, the court stated that the "staff judge advocate,
in preparing the pretrial advice, acts like a district attorney and not a
military judge.""0 2 According to the Hardin court, the function of the
pretrial advice is to inform the convening authority whether he may
legally proceed if he so desires, and to assure the accused that the
pretrial investigation "was examined by one who is legally trained
prior to any prosecutorial action taken by the convening authority." ' 3

It is the military judge at trial, not the staff judge advocate who writes
the pretrial advice, who judicially enforces the accused's rights as to
the actual legal propriety of the referral. 1°4

While military courts have differed in their opinions as to
whether pretrial advice creates substantive rights in the accused, it is
interesting to note that both sides of the argument are consistent in
their belief that the advice must give the convening authority an accu-
rate depiction of the evidence against the accused. If the court
believes that pertinent information was excluded from, or misrepre-

98 United States v. Foti, 30 C.M.R. 303, 304 (C.M.A. 1961). Some of these factors included
testimony showing the offense was not aggravated; the company commander's recommendation
for trial by special court-martial; a psychiatrist's evaluation that the accused appeared generally
motivated for further military service; the investigating officer's recommendation that the
offense be reduced to wrongful appropriation and tried by a special court-martial. Id.

99 Rivera, 42 C.M.R. 198.
100 United States v. Hardin, 7 M.J. 399, 403 (C.M.A. 1979).
101 Id.

102 Id. at 403 n.5 (citing United States v. Hayes, 22 C.M.R. 267, 270 (C.M.A. 1957)).
103 Id. at 404.
104 Id.
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sented in, the pretrial advice, it is likely that the court will find that the
advice was inadequate and prejudicial to the rights of the accused.

Thus it may be argued that the staff judge advocate's refusal to
allow Quintanilla's defense counsel to present mitigating evidence to
the convening authority prejudiced Quintanilla at this pretrial stage.
Any mitigating evidence Quintanilla's defense counsel would have
presented would have been pertinent to the convening authority's
referral decision, and at this stage, would have assisted the convening
authority in making a better informed decision.

B. Why Defense Representation at the Decision to Refer Capital Is
Insufficient: The "So, What?" Factor

As was noted in Rivera, it is unclear whether the convening
authority would change his decision to refer a case to a particular
court-martial based on different pretrial advice. In Quintanilla's case,
the "so, what?" factor certainly comes into play. Perhaps it was error
for the staff judge advocate to refuse defense counsel's request to pre-
sent the convening authority with mitigating evidence. So, what?
Quintanilla shot two Marines before at least two witnesses, and imme-
diately turned himself in and confessed to the crimes. These facts
were included in the pretrial investigation and referenced in the pre-
trial advice. The staff judge advocate provided the convening author-
ity with examples of the kinds of military cases that can be referred
capital.

When these factors are viewed in toto, it seems more likely that
an audience with the convening authority where mitigating evidence
was presented would not have swayed the convening authority's opin-
ion that the case should be referred capital. Thus, the emplacement of
a substantive right to meet with the convening authority at the referral
stage would likely be inadequate to safeguard the accused's rights in a
capital case.

C. Quintanilla's Case Is the Example of the Need to Move Forward

In the capital litigation arena, Quintanilla's case illustrates the
confluence of a number of factors that lead the casual observer to
believe that at least some reforms are in order. The military, as ser-
vants of the public, may well be served by the effect an adjustment in
military capital litigation has on public perceptions of military justice.

[Vol. 12:2
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Quintanilla's case is relevant to these public perceptions because
it included (1) a convening authority placed in the position of seeking
the death penalty for (2) a member of his command, for (3) the shoot-
ings of two other members of his command, with (4) the trial to be
decided by a jury of members of the same command hand-picked by
the convening authority.

Justice John Paul Stevens once noted that "when the punishment
may be death, there are particular reasons to ensure that the men and
women of the Armed Forces do not by reason of serving their country
receive less protection than the Constitution provides for civilians." ' 5

Stevens' concern may be well founded, as "courts-martial exist to pro-
vide military commanders access to prompt discipline."1"6 In order to
expedite the military justice process, the convening authority is "sin-
gularly powerful with respect to his influence over the military justice
system."10 7

Military juries are unique as well. They are selected by the con-
vening authority on the basis of whether they are the "best qualified"
to serve on a court-martial.0 8 As such, a military jury differs from its
civilian counterpart in that it does not represent a cross section of the
community.10 9

At the trial itself, a military capital defendant is treated differ-
ently from a non-capital defendant in that he cannot plead guilty n

105 Loving v. United States, 517 U.S. 748, 774 (1996) (Stevens, J., concurring).
106 Meredith L. Robinson, Volunteers for the Death Penalty? The Application of Solorio v.

United States to Military Capital Litigation, 6 GEO. MASON L. REV. 1049, 1056 (1998) (citing
Reid v. Covert, 354 U.S. 1, 35-36 (1957)).

107 Id. at 1058. Although the convening authority is not a lawyer, and generally has no
formal legal training, he has the power to do the following: convene courts-martial, direct inves-
tigations of offenses, authorize probable cause searches, refer charges to courts-martial, grant
immunity to witnesses, negotiate and approve pretrial agreements, and approve court-martial
sentences. Id. (citing UCMJ arts. 22-24, 10 U.S.C. §§ 822-824 (1994), MILITARY R. EVID.
315(d), R.C.M. 303, 407(4), 704(c), 705, 1107, MANUAL FOR COURTS-MARTIAL, UNITED STATES

(1995 ed.)).
108 R.C.M. 502(a)(1).
109 Notably, the Supreme Court has remarked that "the premise underlying the constitu-

tional method for determining guilt or innocence in federal courts is that laymen are better than
specialists to perform this task. This idea is inherent in the institution of trial by jury." Toth v.
Quarles, 350 U.S. 11, 18 (1955). The Court in Toth drew a distinction between instances where
infractions of military rules made military members especially competent to act as the jury, and
instances of infractions that were not purely military in nature. The Court used this distinction in
the context of its belief that "there is a great difference between trial by jury and trial by selected
members of the military forces." Id. at 17.

110 R.C.M. 910(a)(1).
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Forced to defend the charges against him, the capital defendant may
appear as though he is not taking responsibility for his actions."n This
may unfavorably influence a military jury, and when combined with
the notable factors of military jury composition and convening author-
ity influence, may result in a death penalty conviction that is less than
reliable.

These are some of the characteristics of military capital litigation
that may undermine the legitimacy of military justice in the eyes of the
general public. Of course, capital prosecutions in the military are
rare, but the public may not be so discerning as to separate capital
prosecutions from more common military cases. Since the military
relies on public support for its continued existence, it would be wise
for the military to be wary of the negative perceptions its justice sys-
tem may be emitting. In Quintanilla's case, for example, the general
public may find it less than satisfying to learn that Quintanilla was
convicted and sentenced to death within nine months of his crime, by
a jury selected by the same man who referred the case capital, and
despite the protestations of inadequate preparation time by his
defense counsel.

D. Evolution of Pretrial Advice Signals Judicial Recognition of the
Danger of Leaving the Capital Referral Decision Entirely
to the Convening Authority

Chief Judge Everett has noted his firm conviction that pretrial
advice "was intended by Congress to be an important procedural safe-
guard for an accused and therefore should not be brushed aside as
insignificant."'1 2 Chief Judge Everett's opinion is based on his review
of the history of pretrial advice.

Before the pretrial advice requirement was amended in 1983,
"the convening authority exercised unfettered prosecutorial discre-
tion. 113 "[T]he staff judge advocate's legal conclusions and recom-

111 Robinson, supra note 106 at 1069.
112 United States v. Murray, 25 M.J. 445, 450 (C.M.A. 1988) (Everett, C.J., concurring in

part and dissenting in part). Chief Judge Everett also noted the practical effect of referring a
case to a general, vice special, court-martial. "[T]he very fact that a case has been referred to a
general court-martial tends to elevate the sentence that will be imposed in the event of convic-
tion, because logically the sentencing authority will consider the maximum punishment in decid-
ing what sentence to adjudge." Id. at 455.

113 Id. at 452.
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mendations contained in the pretrial advice were purely advisory." '114
But criticism mounted that the pretrial advice had become an admin-
istrative burden on staff judge advocates and commanders. In
response, Congress amended the pretrial advice in 1983 so that
"rather than have commanders make legal determinations about juris-
diction and the legal sufficiency of the charges, the new Article 34
requires that those determinations be made by the staff judge
advocate. 115

One commentator has noted that a direct consequence of this
change is that some prosecutorial discretion is taken away from the
convening authority.116 The staff judge advocate's determination that
the charge is legally deficient precludes the convening authority from
referring the charge to a general court-martial.1 17 An indirect conse-
quence of the 1983 change "may be that the pretrial advice has
become less of a 'prosecutorial tool' and become more 'a substantial
pretrial right of the accused. ' 118 Thus, the role of the staff judge advo-
cate presenting pretrial advice "may be less like a district attorney
presenting a complaint to a grand jury for action and more like a
quasi-judicial magistrate making a probable cause determination that
protects the accused from being prosecuted on baseless charges."119

When Congress acted to bolster the role of the staff judge advo-
cate in the pretrial advice process, it did so with the understanding
that an evaluation and presentation of relevant evidence was better
assigned to an officer with legal training. This presupposes that that
legal officer will present the convening authority with a complete and
unbiased survey of the charges, and their implications, against the
accused. The staff judge advocate is not meant to function as a prose-
cutor at this pretrial stage. Instead, he has become a kind of legal
backstop, put in place by Congress to ensure that the rule of law is
upheld in the face of popular moral outrage over particularly egre-
gious crimes. This evolution of the pretrial advice function in military
litigation may lead one to believe that military justice is gradually

114 Id.

115 Larry A. Gaydos, A Comprehensive Guide to the Military Pretrial Investigation, 111

MIL. L. REv. 49, 97 (1986).
116 Id.
117 Id.

118 Id.

119 Id. at 97-98.
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removing critical legal decisions from the hands of the legally
untrained.

E. Relevant Factors in Military Capital Cases That Make It
Necessary to Take the Capital Referral Decision out of the
Convening Authority's Hands

As we have seen, the process of military justice has a number of
unique features as compared to the federal civilian justice system.
Among these unique features are the amount of discretion vested in
the lay convening authority, the fact that military juries are hand
picked by the convening authority, and the resultant command influ-
ence that undoubtedly has some effect on the overall proceedings.
These factors and others, when considered together, lead to the con-
clusion that a more reliable process would accrue from the removal of
the capital referral decision from the province of the convening
authority.

One commentator has noted that the lack of guidelines provided
to a convening authority by the UCMJ in a capital case, combined
with inadequate pretrial advice, results in the arbitrary administration
of justice. First, the convening authority's decision to refer the case
capital is usually not questioned.12 ° "No guidelines exist that would
indicate when a convening authority should seek a charge for premed-
itated murder as opposed to a lesser charge; when he should accept an
offer of any guilty plea; or when he should reduce charges."' 21 The
UCMJ is further criticized for failing to provide guidelines that ensure
consistent capital referrals when convening authorities throughout the
world are faced with similar fact patterns.122

Pretrial advice is meant to cure this possible defect. The staff
judge advocate, as a legally trained officer, should be enough of a
counterbalance that any of the convening authority's misguided
impressions of the case may be channeled into legal compliance
through the pretrial advice. However, the cases noted in Part Four,
Section A demonstrate that staff judge advocates are not always relia-
ble in their function as pretrial advice givers. Thus, pretrial advice as

120 Gregory F. Intoccia, CONSTITUTIONALITY OF THE DEATH PENALTY UNDER THE UNI-

FORM CODE OF MILITARY JUSTICE, 32 A.F. L. REV. 395, 408 (1990) (citing United States v.
Williams, 19 C.M.R. 369 (C.M.A. 1955)).

121 Id. at 408.
122 Id.
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a procedural safeguard may be inadequate to compensate for the lack
of guidelines in the UCMJ we have already discussed.

Another notable characteristic of the military justice system is the
fact that the court-martial jury is selected by the convening authority.
The convening authority, usually a general officer, is the senior officer
in the particular unit's chain of command. As such, his orders are the
law of the land. The military, not unlike other professions, is suscepti-
ble to careerism, and this careerism often leads military personnel at
all levels of the chain to make decisions based on what the individual
perceives will best serve his next promotion.

Additionally, it is easy to see that peer pressure may play a sub-
stantial role in the military jury. The members, all selected from the
same larger unit, may be familiar with one another and quite likely
will continue to cross paths as their careers progress. It may be diffi-
cult for a more junior member in the chain of command to resist going
along with the majority of the jury, when to do so would create the
perception that the junior member is defying his seniors' wishes.

These factors, careerism and peer pressure, are particularly rele-
vant when the convening authority makes the decision to refer a case
capital. In Quintanilla's case, for example, the members of the jury
enter the trial knowing that Quintanilla shot two members of their
unit. The members also know that their commanding general, the
convening authority, has reviewed the evidence and determined that
Quintanilla is eligible for the death penalty. This sends a message to
both senior and junior members of the jury. To the senior members,
the convening authority's referral decision may signal that the conven-
ing authority believes that Quintanilla should be put to death. After
all, the convening authority has the discretion at the pretrial stage to
refer the case as non-capital. Thus, the senior members, with many
years of their life invested in their career and an eye on the next
higher rank, may be reluctant to vote their conscience at the sentenc-
ing phase if to do so means to question the convening authority's eval-
uation of the case facts. This effect may be especially present in cases,
like Quintanilla's, that are widely publicized and factually dramatic.

To the junior members, the convening authority's referral deci-
sion not only signals the same inferences made by the senior mem-
bers, but also implicates the peer pressure factor. Some junior
members, having less authority and not yet eligible for the same
career-making promotions as their senior counterparts, may feel even
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more bound by the convening authority's pretrial decision. For a jun-
ior member, voting that Quintanilla should not be put to death not
only questions the convening authority's evaluation of the case facts
but also risks being ostracized from the peer majority. The current
system thus asks a lot of the junior member: either he votes his con-
science and later consoles himself with the knowledge that he demon-
strated "moral courage" in the face of a possibly biased majority, or
he makes an easier decision to agree with the majority that, regardless
of any mitigating factors, Quintanilla's crime was so egregious that it
automatically warrants the death penalty.

The other side of the argument, obviously, is that the military sys-
tem provides numerous safeguards against the arbitrary imposition of
the death penalty. "[A] finding of guilt must be unanimous; once guilt
is adjudged the members must vote and find, beyond a reasonable
doubt, at least one of the listed aggravating factors; then the members
consider the death penalty but only after weighing and balancing the
aggravating factors against evidence of extenuation."'23 As for the
convening authority's referral decision, the convening authority has
for his review, recommendations from the accused's chain of com-
mand, the investigating officer's report, and the staff judge advocate's
legal guidance. 124 Thus, the argument is that the accused's due process
rights receive more protection under the military justice system when
the death penalty is at stake.

These arguments are appealing on their face but fail to address
the larger points made above. Of course it is true that before the
accused may be sentenced to death, the jury must find him guilty by
unanimous vote, and then find beyond a reasonable doubt that the
aggravating factors outweigh the mitigating factors. But what of the
careerism and peer pressure undercurrents inherent in the military
jury setting? If it is true that these alternatives are largely motivating
the decision making process of a military jury, then how confident
may an observer of military justice be that the imposition of the death
sentence is reliable?

As for the convening authority's decision to refer capital, it bears
repeating that the convening authority is usually not trained in the
law. True, his leadership and decision making skills may have gained

123 Kevin K. Spradling & Michael D. Murphy, CAPITAL PUNISHMENT, THE CONSTITUTION,

AND THE UNIFORM CODE OF MILITARY JUSTICE, 32 A.F. L. REV. 415, 424 (1990).
124 Id. at 427.
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him his elite position as a convening authority. But the argument for
the status quo assumes that the information the convening authority
has at his disposal is entirely reliable for its intended purpose. The
pretrial advice, for example, may be incomplete or misleading, yet this
advice in large part is meant to assist the convening authority in his
decision. Even if the recommendations of the accused's chain of com-
mand, the pretrial investigation report, and the staff judge advocate's
pretrial advice recommend against referring the case capital, the con-
vening authority has the discretion to do so as long as the elements of
the crime are present. This may be too much discretion to vest in the
convening authority when another person's life is at stake, especially
in light of the influence the referral decision may have on the military
jury.

F. Solution: Creation of a Death Penalty Panel Comprised of Judge
Advocates from Outside the Command

The military's pretrial investigation and pretrial advice instru-
ments have already been recognized by federal civilian courts as anal-
ogous to the federal civilian justice system. 125 The pretrial
investigation and pretrial advice "seem to afford an accused as great
protections by way of preliminary inquiry into probable cause as do
requirements for grand jury inquiry and indictment.' ' 126 Thus, it may
not be unreasonable to argue that military justice might prosper by
creating a new judicial apparatus that parallels the federal civilian sys-
tem in the same manner pretrial investigations and pretrial advice
do.

127

By creating a Death Penalty Panel akin to the Department of
Justice's Death Penalty Committee, military justice may benefit by
sidestepping the pitfalls illustrated by the Quintanilla case. The Panel
would be comprised of nine senior judge advocates, with three drawn
from each of the Department of the Army, Department of the Navy,
and Department of the Air Force. This panel would function in much
the same manner as its federal civilian counterpart. The military pros-
ecutor would notify the accused's attorney of his intention to seek the
death penalty, and the defense attorney would be afforded the oppor-

125 Talbott v. United States ex rel. Toth, 215 F.2d 22, 28 (D.C. Cir. 1954).
126 Id.
127 Congress has expressed its preference for courts-martial following the procedures used

for the trial of criminal cases in United States District Courts. 10 U.S.C. 836.
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tunity to present both written and oral arguments to the Panel as to
why the death penalty should not be an option at trial. The Panel
would need only a simple majority to recommend to the convening
authority that the case be referred capital. The Panel's decision would
be binding on the convening authority.

The composition and function of the Panel would serve numerous
useful purposes. By drawing from each of the military's branches, the
accused would have his case reviewed by a larger cross-section of mili-
tary ideology. Whether the branches would admit it or not, each
prides itself on its own method of conducting business and feels as
though its way is the right way. As a result, an Air Force judge advo-
cate may take a different view of the mitigating factors presented than
say, an Army judge advocate. Thus, the accused may be assured that
his mitigation evidence receives a more thorough and less biased
review.

The creation of the Panel would replace pretrial advice and
remove the convening authority from the decision to refer a case capi-
tal. The decision to expose the accused to the possibility of a death
sentence would thus be in the hands of a simple majority of senior,
experienced military legal officers, instead of one senior, experienced
military legal officer whose immediate superior in the chain of com-
mand is the convening authority. Moreover, the decision to refer cap-
ital would be removed from the province of the convening authority.
For the reasons we have seen, this may result in a more reliable death
sentence, should that be the ultimate trial result.

The diffusion of capital referral authority that the Panel would
represent would remove the effects of careerism and peer pressure at
both the pretrial referral stage, and the post trial sentencing stage.
Since the Panel's votes would be anonymous, its members would not
have to fear reprisal from senior officers. Since the convening author-
ity would be bound by the decision of the Panel, the effect of his deci-
sion upon subordinate members of his command would be removed.
The reliability of a capital referral from a Panel of disinterested legal
officers would overcome any argument that a military jury would put
more weight in a Panel, vice convening authority, recommendation.

Finally, the creation of the Panel would create more process in
the military capital arena that may satisfy the general public that mili-
tary justice functions well to protect the rights of the accused. The

[Vol. 12:2
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process of capital referral in a premeditated murder case may become
better informed, more uniform, and more reliable.

CONCLUSION

In today's military capital litigation, a military member may not
of right present mitigating evidence to the convening authority in con-
junction with the staff judge advocate's pretrial advice. In federal
civilian capital litigation, however, the accused may present mitigating
evidence to the committee responsible for determining his death pen-
alty eligibility. Whether the death penalty certification hearing is a
critical stage bears on the effect of non-representation at the hearing,
but does not override the Supreme Court's stated concern that a par-
ticular pretrial stage may render the actual trial a mere formality.
These factors and the dynamics of a military court-martial invite a
revision of pretrial procedure in military capital litigation.

The creation of a Death Penalty Panel in the United States Mili-
tary would bring military justice in line with the federal civilian justice
system when it comes to imposing the death penalty. Because "death
is different," the military would do well in the pursuit of justice to
ensure that every death penalty imposition is reliable. The
Quintanilla case has effectively demonstrated some of the deficiencies
in the current practice of military capital litigation. By removing these
deficiencies through the creation of the Death Penalty Panel, military
justice would at once safeguard the due process rights of the accused,
and just as importantly, affirm its role as a legitimate arena in which
justice is meted out.


