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INTRODUCTION

Rudyard Kipling offers a poetic commentary on the importance
of teamwork:

Now this is the Law of the Jungle-as old and as true as the sky;
And the Wolf that shall keep it may prosper, but the Wolf that shall
break it must die.
As the creeper that girdles the tree-trunk, the Law runneth forward
and back-
For the strength of the Pack is the Wolf, and the strength of the Wolf is
the Pack.'

Two lessons are implicit in this "Law of the Jungle." First, work-
ing together is necessary for success; the "lone wolf" is, in Kipling's
view, a dead wolf. Second, and more subtly, the pack will survive only
if it relies on the individual talents of its wolves. A successful pack

* Dwight H. Sullivan is the managing attorney of the American Civil Liberties Union in
Maryland's Baltimore office. Commander Jerry L. Brittain, Medical Service Corps, U.S. Navy
(Retired) is a neuropsychologist practicing in Northern Virginia. Captain Michael N. Knowlan,
Medical Corps, U.S. Navy, is a forensic psychiatrist assigned to the Naval Medical Clinic, New-
port, Rhode Island. Cheryl Pettry is a mitigation specialist in Bradenton Beach, Florida. The
opinions and conclusions in this article are those of the authors and do not necessarily reflect the
views of any government agency. The authors are grateful to David P. Sheldon, Esquire, for
reviewing an earlier draft of this article and providing insightful commentary.

1 RUDYARD KIPLING, THE SECOND JUNGLE BOOK 23 (Doubleday 1946). General James L.
Jones, the 32nd Commandant of the Marine Corps, quoted this passage is his Commandant's
Guidance. General James L. Jones, Commandant's Guidance, MARINE CORPS GAZETTE, July
1999, at A-4. This passage is also a favorite of Los Angeles Lakers coach Phil Jackson. See
Frank Deford, NBA Preview 1999-2000, SPORTS ILLUSTRATED, Nov. 1, 1999, at 82.
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will obtain synergy-the pack's total effect will be greater than the
sum of its individual wolves' talents.2

Kipling's guidance is fitting for military defense counsel in capital
cases, though those who fail to heed it risk not their own lives, but
their clients'. One of the defense counsel's first and most important
tasks in a military capital case is to build the team that will seek to
protect the client's life. That team must include mental health experts
to help the defense explore and possibly present mental responsibility
issues to the court-martial. While military death penalty practice
readily accepted that psychologists and psychiatrists were essential
members of the defense team, for more than a decade controversy has
raged over the right of a military capital accused to funding for a miti-
gation specialist to perform a psychosocial background investigation.
This article explores that controversy and concludes that the current
standard of military practice is to provide government funding for the
military capital accused to retain a mitigation specialist.

Part I of this article provides an overview of the modern military
death penalty system, which was implemented in 1984. Part II dis-
cusses the role that mitigation evidence plays in capital litigation and
the mitigation specialist's contributions to the defense team. Part III
traces the post-1984 history of litigation concerning a military capital
defense counsel's right to the expert assistance of a mitigation special-
ist, then examines the standard of military practice in the wake of the
watershed cases of United States v. Murphy3 and Williams v. Taylor.4
Finally, Part IV offers some recommendations concerning mitigation
and expert assistance in military death penalty cases.

I. MILITARY DEATH PENALTY OVERVIEW

The current military death penalty system dates from 1984. The
previous year, the Court of Military Appeals5 declared that the mili-

2 General Jones, who analogizes the pack to the Marine Corps and wolf to the individual
Marine, notes that Kipling's passage illustrates "the synergy present in a closely-knit group."
Jones, supra note 1, at A-4.

3 50 M.J. 4 (C.A.A.F. 1998) (reversing Army death sentence due to ineffective assistance of
counsel).

4 529 U.S. 362 (2000) (reversing Virginia death sentence due to ineffective assistance of
counsel).

5 In 1994, the Court of Military Appeals was renamed the Court of Appeals for the Armed
Forces. See National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108
Stat. 2663 (1994). This article will refer to the court by its name at the time of its relevant
opinions. See also infra n.22 and accompanying text.
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tary death penalty system then in effect unconstitutionally failed to
satisfy the Supreme Court's requirement that death penalty systems
narrow the discretion of the sentencer in determining which death-
eligible offenses merit the most severe sanction.6 As part of the 1984
Manual for Courts-Martial, President Reagan then promulgated Rule
for Courts-Martial 1004,7 which with some subsequent amendments
continues to govern military death penalty practice.8

In many respects, the military death penalty system resembles its
civilian counterpart. The members (the military justice system's func-
tional equivalent of jurors) first determine guilt or innocence. An
accused in a military capital case cannot plead guilty.9 If the members
return a unanimous finding of guilt,10 the parties present a sentencing
case. The members then determine the appropriate sentence. The
Uniform Code of Military Justice precludes bench trials in capital
cases.11 While a capital court-martial panel with as few as five mem-
bers can adjudge a death sentence today,12 capital court-martial panels
must have "not less than 12" members, barring certain exigent circum-
stances, for offenses committed after December 31, 2002.1"

The members can adjudge a death sentence only if they reach
four unanimous conclusions. First, they must find the accused guilty

6 United States v. Matthews, 16 M.J. 354 (C.M.A. 1983); see generally David D. Velloney,
Balancing the Scales of Justice: Expanding Access to Mitigation Specialists in Military Death Pen-
alty Cases, 170 MIL. L. REV. 1, 9-10 (2001).

7 See Rule for Courts-Martial (R.C.M.) 1004, MANUAL FOR COURTS-MARTIAL, UNITED
STATES (1984 ed.)(M.C.M.); see generally Velloney, supra note 6, at 9-10.

8 R.C.M. 1004, MANUAL FOR COURTS-MARTIAL, UNITED STATES (2000 ed.) (current
version).

9 UNIFORM CODE OF MILITARY JUSTICE (UCMJ) art. 45(b), 10 U.S.C. § 845(b) (2000).
One military death sentence was set aside because the accused's pleas were the functional
equivalent of a guilty plea to a capital offense. United States v. Dock, 26 M.J. 620 (A.C.M.R.
1988), affd, 28 M.J. 117 (C.M.A. 1989). The Court of Military Appeals has upheld the constitu-
tionality of the prohibition against guilty pleas in capital cases. Matthews, 16 M.J. at 362-63.

10 R.C.M. 1004(a)(2). The requirement for a unanimous verdict as a precondition for a
capital sentence was added in 1986. See R.C.M. 1004 analysis, app. 21, at A21-73 (2000 ed.).
Before this amendment, only a two-thirds verdict was necessary to allow the case to proceed to a
capital sentencing determination, though a unanimous vote on the death sentence itself has been
required since 1920. See Article of War 43, Articles of War of June 4, 1920, ch. 227, 41 Stat. 787,
795-96.

11 UCMJ art. 18, 10 U.S.C. § 818. The Court of Military Appeals has upheld the constitu-
tionality of requiring trial before members in capital cases. Matthews, 16 M.J. at 363.

12 UCMJ art. 16, 10 U.S.C. § 816; see generally Dwight H. Sullivan, Playing the Numbers:
Court-Martial Panel Size and the Military Death Penalty, 158 MIL. L. REV. 1 (1998).

13 National Defense Authorization Act for Fiscal Year 2002, Pub. L. No. 107-107, 115 Stat.
1012, § 582 (2001) (to be codified at UCMJ art. 825a, 10 U.S.C. § 825a).
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of a death-eligible offense. 4 Second, they must determine that the
government has proven the existence of a specified "aggravating fac-
tor" beyond a reasonable doubt. 5 Third, they must concur that any
extenuating or mitigating circumstances are substantially outweighed
by any aggravating circumstances, including but not limited to the
specified "aggravating factors."16 Fourth, each member must deter-
mine that death is an appropriate punishment. 7

If the members adjudge a death sentence, the convening author-
ity must decide whether to approve it.t8 The "convening authority" in
a capital case is a high-ranking officer, usually a general or an admiral,
who is empowered to convene a general court-martial.' 9 Convening
authorities have clemency power, which has on occasion been used to

14 R.C.M. 1004(a)(1), (2). The UCMJ establishes 15 offenses that carry the death penalty,
though for many of these, the death penalty is authorized only in time of war: desertion (art. 85;
time of war only); assaulting or willfully disobeying superior commissioned officer (art. 90; time
of war only); mutiny (art. 94); misbehavior before the enemy (art. 99); subordinate compelling
surrender (art. 100); improper use of countersign (art. 101); forcing a safeguard (art. 102); aiding
the enemy (art. 104); spying (art. 106; time of war is element of the offense); espionage (art.
106a); willfully hazarding a vessel (art. 110); misbehavior of sentinel or lookout (art. 113; time of
war only); premeditated murder (art. 118(1)); felony murder (art. 118(4)); and rape (art. 120).
The "time of war" requirement can be satisfied by either a congressional declaration of war or a
presidential finding that a state of hostilities warrants a finding that a state of war exists. R.C.M.
103(19). The UCMJ also authorizes general courts-martial to "try any person who by the law of
war is subject to trial by a military tribunal" and to "adjudge any punishment permitted by the
law of war." UCMJ art. 18, 10 U.S.C. § 818. At least before the ratification of the treaty estab-
lishing the International Criminal Court, violations of the law of war were punishable by death
under international law. See generally William A. Schabas, Conceptualizing Violence: Present
and Future Developments in International Law: Panel I: Adjudicating Violence: Problems Con-
fronting International Law and Police on War Crimes and Crimes Against Humanity: War
Crimes, Crimes Against Humanity and the Death Penalty, 60 ALB. L. REV. 733 (1997). Every
service member on death row today was convicted of premeditated murder or both premedi-
tated murder and felony murder. This procedural discussion is inapplicable to spying in wartime
under Article 106, for which the death penalty is a mandatory sentence. See UCMJ art. 107, 10
U.S.C. 907 (2000); see generally David A. Anderson, Spying in Violation of Article 106, UCMJ:
The Offense and the Constitutionality of Its Mandatory Death Penalty, 127 MIL. L. REV. 1 (1990).

15 R.C.M. 1004(b)(4)(A). The aggravating factors are specified in R.C.M. 1004(c). Before
arraignment, the government must provide the defense with notice of which aggravating factors
listed in R.C.M. 1004(c) the government will attempt to prove. R.C.M. 1004(b)(1).

16 R.C.M. 1004(b)(4)(C).
17 This requirement is not included in R.C.M. 1004, but derives from case law. See United

States v. Simoy, 50 M.J. 1, 2 (C.A.A.F. 1998). The Court of Appeals for the Armed Forces first
enunciated this requirement in United States v. Loving, 41 M.J. 213, 276-77 (C.A.A.F. 1994),
affid on other grounds, 517 U.S. 748 (1996).

18 UCMJ art. 60, 10 U.S.C. § 860.
19 See generally DAVID A. SCHLUETER, MILITARY CRIMINAL JUSTICE: PRACTICE AND PRO-

CEDURE §4-14 (5th ed. 1999); 1 FRANCIS A. GILLIGAN & FREDRIC I. LEDERER, COURT-MAR-
TIAL PROCEDURE § 13-10 (2d ed. 1999).



20021 RAISING THE BAR

commute death sentences to lesser punishments.2 ° If the convening
authority approves the death sentence, the case is heard by the Court
of Criminal Appeals for the accused's service.21 If the Court of Crimi-
nal Appeals affirms the death sentence, the case falls within the
mandatory jurisdiction of the Court of Appeals for the Armed
Forces, 22 which consists of five civilian judges appointed by the Presi-
dent and confirmed by the Senate for 15-year terms.2 3 Military death
penalty cases also fall within the Supreme Court's discretionary certio-
rari jurisdiction.24 If the Supreme Court denies certiorari or affirms

20 See United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (noting that convening authority
commuted death sentence to confinement for life and a dishonorable discharge); see also Dwight
Sullivan, A Matter of Life and Death: Examining the Military Death Penalty's Fairness, FED.
LAW., June 1998, at 39, 40 (discussing United States v. Gibbs, No. 91-0249 (N.M.C.M.R. Sept. 24,
1992), affid, 39 M.J. 378 (C.M.A. 1994), in which the convening authority commuted an
adjudged death sentence).

21 See 10 U.S.C. § 866 (2000). There are four Courts of Criminal Appeals: the Army Court,
the Navy-Marine Corps Court, the Air Force Court, and the Coast Guard Court. See generally
SCHLUETER, supra note 19, at § 1715; 2 GILLIGAN & LEDERER, supra note 19, at § 25-51. They
are the military justice system's intermediate appellate courts. With the exception of the Coast
Guard Court, these courts' judges are generally uniformed officers. Until 1994, the Courts of
Criminal Appeals were named the Courts of Military Review. See National Defense Authoriza-
tion Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994). This article will refer to
those courts by their name at the time of their relevant opinions.

22 See 10 U.S.C. § 867 (2000). The Court of Appeals for the Armed Forces generally exer-
cises discretionary jurisdiction, except in cases where a Judge Advocate General certifies an
issue for the court's review. Death penalty cases, however, fall within the court's mandatory
jurisdiction. Since the current military death penalty system was adopted in 1984, the Court of
Appeals for the Armed Forces has reviewed seven cases in which the convening authority
approved a death sentence, two of which it affirmed. United States v. Loving, 41 M.J. 213
(C.A.A.F. 1994) (affirming death sentence), affd, 517 U.S. 748 (1996); see also Loving v. Hart,
47 M.J. 438 (rejecting writ appeal challenging death sentence), cert. denied, 525 U.S. 1040
(1998); United States v. Gray, 51 M.J. 1 (C.A.A.F. 1999) (affirming death sentence), reconsidera-
tion denied, 53 M.J. 242, second reconsideration denied, 54 M.J. 223 (2000), cert. denied, 121 S.
Ct. 1354 (2001), reh'g denied, 121 S. Ct. 1990 (2001); United States v. Curtis, 52 M.J. 166
(C.A.A.F. 1999) (per curiam) (affirming N-M. Ct. Crim. App. ruling setting aside death sen-
tence); United States v. Murphy, 50 M.J. 4 (C.A.A.F. 1998) (reversing death sentence due to
ineffective assistance of counsel); United States v. Simoy, 50 M.J. 1 (C.A.A.F. 1998) (reversing
death sentence due to instruction error); United States v. Thomas, 46 M.J. 311 (C.A.A.F. 1997)
(reversing death sentence due to instruction error); United States v. Dock, 28 M.J. 117 (C.M.A.
1989) (affirming Army Court of Military Review's reversal of death sentence).

23 See UCMJ art. 142, 10 U.S.C. § 942.
24 UCMJ art. 67a, 10 U.S.C. § 867a (2000). Only those court-martial cases considered by

the Court of Appeals for the Armed Forces fall within the Supreme Court's certiorari jurisdic-
tion. Because all cases in which a Court of Criminal Appeals affirms a death sentence fall within
the Court of Appeals for the Armed Forces' mandatory jurisdiction, see supra note 22, they also
fall within the Supreme Court's certiorari jurisdiction. See generally SCHLUETER, supra note 19,
at § 17-17; 2 GILLIGAN & LEDERER, supra note 19, at § 25-70. Congress provided the Supreme
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the death sentence, the Executive Branch then considers the case. No
military death sentence may be executed without presidential
approval. 21 If the President approves a death sentence, the con-
demned service member can seek habeas relief from the Article III
courts .2

Since the present military justice system took effect in 1984,
eleven capital sentences have been approved by convening authorities
and gone on for appellate review.27  Five of these service members'
death sentences were reversed on appeal; six remain on military death

Court with certiorari jurisdiction over cases reviewed by the Court of Military Appeals in 1983.
Military Justice Act of 1983, P.L. 98-208, 97 Stat. 1393. See generally Eugene R. Fidell, Review of
Decisions of the United States Court of Appeals for the Armed Forces by the Supreme Court of the
United States, in EVOLVING MILITARY JUSTICE 147-60 (Eugene R. Fidell & Dwight H. Sullivan
eds., 2002) [hereinafter Fidell & Sullivan]. Since then, the Supreme Court granted certiorari in
one military capital case, and rejected a systemic challenge to the military death penalty system.
Loving v. United States, 517 U.S. 748 (1996). The Supreme Court denied three other certiorari
petitions (two from the same appellant at different stages of the appeal) from military capital
appellants. Gray v. United States, 121 S. Ct. 1354 (2001), reh'g denied, 121 S. Ct. 1990 (2001);
Curtis v. United States, 502 U.S. 1097 (1992); Curtis v. United States, 502 U.S. 952 (1991). The
Court also denied a certiorari petition in the Loving case seeking review of the Court of Appeals
for the Armed Forces' denial of a petition for extraordinary relief after the Supreme Court's
1996 opinion upholding the death sentence. Loving v. Hart, 525 U.S. 1040 (1998).

25 UCMJ art. 71(a), 10 U.S.C. § 871(a). See also R.C.M. 1204(c)(2), 1207. See generally
Dwight H. Sullivan, Executive Branch Consideration of Military Death Sentence, in Fidell & Sul-
livan, supra note 24, at 137-48. Two military death penalty cases are now ripe for presidential
action. Loving v. United States, 517 U.S. 748 (1996); United States v. Gray, 51 M.J. 1 (C.A.A.F.
1999) (affirming death sentence), reconsideration denied, 53 M.J. 242, second reconsideration
denied, 54 M.J. 223 (2000), cert. denied, 121 S. Ct. 1354 (2001), reh'g denied, 121 S. Ct. 1990
(2001).

26 See generally Dwight H. Sullivan, The Last Line of Defense: Federal Habeas Review of
Military Death Penalty Cases, 144 MIL. L. REV. 1 (1994).

27 United States v. Dock, 26 M.J. 620 (A.C.M.R. 1988), affd, 28 M.J. 117 (C.M.A. 1989)
(setting aside death sentence due to impermissible pleas of guilty); United States v. Thomas, 46
M.J. 311 (C.A.A.F. 1997) (setting aside death sentence due to instruction error); United States v.
Simoy, 50 M.J. 1 (C.A.A.F. 1998) (setting aside death sentence due to instruction error); United
States v. Murphy, 50 M.J. 4 (C.A.A.F. 1998) (setting aside death sentence due to ineffective
assistance of counsel); United States v. Curtis, 46 M.J. 331 (C.A.A.F. 1997) (setting aside death
sentence due to ineffective assistance of counsel); United States v. Gray, 51 M.J. 1 (C.A.A.F.
1999) (affirming death sentence), cert. denied, 121 S. Ct. 1354 (2001); United States v. Loving, 41
M.J. 213 (C.A.A.F. 1994) (affirming death sentence), affid, 517 U.S. 748 (1996); United States v.
Walker, No. 9501500 (pending before Navy-Marine Corps Court of Criminal Appeals); United
States v. Parker, No. 9501607 (pending before Navy-Marine Corps Court of Criminal Appeals);
United States v. Kreutzer, No. 9601044 (pending before Army Court of Criminal Appeals);
United States v. Quintanilla, No. 9801632 (pending before Navy-Marine Corps Court of Crimi-
nal Appeals).
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row.28 No service member has been sentenced to death since 1996.29
No service member has been executed since Army Private First Class
John A. Bennett was hanged at the United States Disciplinary Bar-
racks, Fort Leavenworth, Kansas on April 13, 1961. 30 Regulations
now establish lethal injection as the method of execution.31

II. MITIGATION EVIDENCE AND MITIGATION SPECIALISTS

A. The Importance of Mitigating Evidence in a Capital Defense
Case

"To avoid the imposition of a death penalty in an arbitrary and
capricious manner," Supreme Court precedent "insists on individual-
ized sentencing, which requires that the sentencing authority consider
the defendant's background before imposing a death sentence."32 The
Supreme Court has held that the defense must be allowed to present
to the sentencing authority "any aspect of the defendant's character or
record and any of the circumstances of the offense that the defendant

28 See supra notes 24, 27. A retrial in the Dock case resulted in a sentence that included
confinement for life rather than death. See United States v. Dock, 40 M.J. 112, 113 n.1 (C.M.A.
1994). At his retrial, Thomas pled guilty and received a life sentence, subject to an agreement
that he would not seek or accept parole. See Wing General Court-Martial Order No. 6-99,
Record, United States v. Thomas (No. 8901289) (pending before Navy-Marine Corps Court of
Criminal Appeals). In Curtis, on remand the Navy-Marine Corps Court of Criminal Appeals
substituted a sentence of confinement for life for the death sentence. United States v. Curtis,
1998 CCA LEXIS 493 (N-M. Ct. Crim. App. Nov. 30, 1998) (en banc) (per curiam), aft'd, 52
M.J. 166 (C.A.A.F. 1999) (per curiam). At his rehearing, Simoy received a life sentence. See
Paul H. Turney, New Developments in Military Capital Litigation: Four Cases Highlight the Fun-
damentals, ARMY LAW., May 2000, at 103, 106 n.29. The Army Court of Criminal Appeals
recently remanded the Murphy case for an evidentiary hearing. United States v. Murphy, 56
M.J. 642 (A. Ct. Crim. App. 2001). Death remains an authorized sentence during subsequent
proceedings in the Murphy case.

29 Both Quintanilla and Kreutzer were sentenced to death in 1996. See Marine Sergeant Is
Sentenced to Death, SAN DIEGO UNION-TRIBUNE, Dec. 6, 1996; Army Paratrooper Guilty of
Premeditated Murder in Sniper Attack, N.Y. TIMES, June 12, 1996.

30 See generally Sullivan, supra note 26, at 1-3, 58-59. PFC Bennett was convicted of raping
and attempting to murder an eleven-year-old girl in Austria. See United States v. Bennett, 7
C.M.A. 97, 21 C.M.R. 223 (1956).

31 U.S. ARMY CORRECTIONAL SYSTEM: PROCEDURES FOR MILITARY EXECUTIONS (27 Oct.
1986); SECNAVINST 5815.4, PROCEDURES FOR EXECUTIONS WITHIN THE DEPARTMENT OF THE
NAVY (24 Aug 1993). Death sentences "shall be carried out in the manner prescribed by the
Secretary concerned." R.C.M. 1113(d)(1)(A).

32 Jonathan P. Tomes, Damned If You Do, Damned If You Don't: The Use of Mitigation
Experts in Death Penalty Litigation, 24 AM. J. CRIM. L. 359, 3624 (1997) (citing Lockett v. Ohio,
438 U.S. 586, 601-04 (1978)).
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proffers as a basis for a sentence less than death."33 Since the death
penalty's post-Furman" renewal in 1976,35 "the Court sustained chal-
lenges to virtually all state-imposed limitations on the presentation of
mitigating evidence. '3 6 As a result, defense counsel may "offer a
broad range of information in mitigation, including family back-
ground, emotional disturbance, and the like. '3 7 A military capital
accused therefore has a clear constitutional right to present to the
court-martial mitigating evidence about his or her life. How does the
defense team obtain such evidence?

B. Obtaining Mitigating Evidence

"Constructing the capital defendant's complete social history is
necessary in every capital case."38 Psychosocial histories "are not
excuses, they are explanations."39 These explanations help provide
the court-martial with answers to "two crucial questions: Why did this
happen? Why should the accused live?"4  The defense counsel
should assign the momentous task of compiling a psychosocial history
to an experienced mitigation specialist whose sole role is to research,
obtain, evaluate, and coordinate the use of all potentially mitigating
information from the accused's life.

Conducting a mitigation investigation of the client is not a proper
function of defense counsel. As one attorney has noted, "law school

33 Lockett, 438 U.S. at 604 (plurality opinion of Burger, C.J.); see also Eddings v.
Oklahoma, 455 U.S. 104 (1982) (holding that sentencing authority may not refuse to consider
proffered mitigating evidence).

34 Furman v. Georgia, 408 U.S. 238 (1972). Furman had invalidated the existing death
penalty systems.

35 See Gregg v. Georgia, 428 U.S. 153 (1976); Profitt v. Florida, 428 U.S. 242 (1976); Jurek
v. Texas, 428 U.S. 280 (1976).

36 Carol S. Steiker & Jordan M. Steiker, Judicial Developments in Capital Punishment Law,
in AMERICA'S EXPERIMENT WITH CAPITAL PUNISHMENT 47, 63 (James R. Acker et al. eds.,
1998).

37 Tomes, supra note 32, at 363.
38 Welsh S. White, Effective Assistance of Counsel in Capital Cases: The Evolving Standard

of Care, 1993 U. ILL. L. REV. 323, 341. Professor White notes, "The attorneys I talked to uni-
formly agreed that developing the defendant's social history always will lead to some mitigating
evidence that can be effectively presented at the penalty trial." Id. at 342. "[Tjhe failure to
present mitigating evidence is a virtual invitation to impose the death penalty." Id. at 341.

39 Craig Haney, The Social Context of Capital Murder: Social Histories and the Logic of
Mitigation, 35 SANTA CLARA L. REV. 547, 560-61 (1995).

40 Roy Brasfield Herron, Defending Life in Tennessee Death Penalty Cases, 51 TENN. L.
REV. 681, 733 (1984).
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prepares one to be an advocate, not an investigator. 41  The Navy-
Marine Corps Court of Military Review specifically noted in a death
penalty case that performing "a psychosocial investigation is not
within the ken of a competent attorney. ' 42  A military capital case
from the authors' experience 43 demonstrates this point. The appellate
defense team's mitigation specialist, a licensed clinical social worker,
asked the client at what age he stopped wetting his bed. This is a
question that none of the trial or appellate defense counsel had ever
asked, and a question that is singularly unlikely even to occur to a
lawyer. The mitigation specialist learned that the client had wet his
bed in his teenage years. Teenage bedwetting could arise for many
reasons, including a bladder infection or emotional disturbance and
distress. The mitigation specialist had the knowledge to probe further,
resulting in the discovery of a previously undisclosed traumatic inci-
dent from the accused's youth. The mitigation specialist was then able
to corroborate the information with other family members. This led
to mitigating evidence that was not discovered by the trial defense
counsel and would not have been discovered by the vast majority of
lawyers unassisted by mental health professionals.

Even those rare defense counsel with the ability to perform a
competent mitigation investigation would not have the time. "The
magnitude of the effort to gather all this information makes it difficult
for defense counsel-even the two-lawyer team many experts advo-
cate as necessary for death penalty cases-to prepare for both the
guilt and the penalty phase without expert assistance."'  Accordingly,
expert assistance is necessary to provide mitigation evidence to the

41 Tomes, supra note 32, at 364; see also Alan W. Clarke, Procedural Labyrinths and the
Injustice of Death: A Critique of Death Penalty Habeas Corpus (Part One), 29 U. RICH. L. REV.
1327, 1373-74 (1995) (arguing that lawyers typically do not have the skills necessary to conduct a
mitigation investigation).

42 United States v. Thomas, 33 M.J. 644, 647 (N.M.C.M.R. 1991). Despite this conclusion,
the Navy-Marine Corps Court denied Thomas' appellate defense counsel funds to hire a mitiga-
tion specialist. See infra notes 115-20 and accompanying text.

43 Professor Ogletree argues that personal experience is an appropriate and useful compo-
nent of legal scholarship. See Charles J. Ogletree, Jr., Beyond Justifications: Seeking Motivations
to Sustain Public Defenders, 106 HARV. L. REV. 1239, 1243-44 & 1244 nn. 21, 22 (1993).

44 Tomes, supra note 32, at 371-72; see also Velloney, supra note 6, at 35 ("the increased
workload [of capital litigation] alone calls for government officials to recognize the need for
expert assistance" for defense counsel).
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military defense counsel.45 Performing such an investigation is the
proper role of a mitigation specialist.

No licensing authority exists for mitigation specialists, but the
term is generally understood to include those individuals "qualified by
knowledge, skill, experience, or training as a mental health or sociol-
ogy professional to investigate, evaluate, and present psychosocial and
other mitigating evidence to persuade the sentencing authority in a
capital case that a death sentence is an inappropriate punishment for
the defendant."46

Mitigation specialists assigned to capital cases will typically perform
an investigation that begin[s] with the onset of the client's life and
includes evidence that (1) portrays any positive qualities the defen-
dant possesses, (2) makes the defendant's violent acts "humanly
understandable in light of his past history and the unique circum-
stances affecting his formative development," (3) tends to show that
his life in prison would likely be productive, or at least not threatening
to others, (4) rebuts the prosecutor's evidence of aggravating circum-
stances, and (5) provides evidence of extenuating circumstances sur-
rounding the capital crime itself.47

A subcommittee of the Judicial Conference of the United States
elaborates that a mitigation specialist's role is "to coordinate an inves-
tigation of the defendant's life history, identify issues requiring evalu-
ation by psychologists, psychiatrists or other medical professionals,
and assist attorneys in locating experts and providing documentary
materials for them to review."'  The subcommittee found that a miti-

45 See Velloney, supra note 6, at 28-29 ("The broad inquiry into mitigating evidence
required at capital sentencing hearings necessitates experts who can guide and assist counsel in
investigating, organizing and presenting relevant evidence.").

46 Tomes, supra note 32, at 367-68. See also Marc D. Hauser, Comment, Capital Mitigation
Evidence in the Seventh Circuit, 92 Nw. U.L. REV. 1129, 1147 n.134 (1998) (quoting Tomes'
definition); Velloney, supra note 6, at 33 (same). Tomes uses the term "mitigation expert" rather
than "mitigation specialist." The two terms are interchangeable.

47 Tomes, supra note 32, at 365 (footnote omitted) (quoting Gary Goodpaster, The Trial for
Life: Effective Assistance of Counsel in Death Penalty Cases, 58 N.Y.U. L. REV. 299, 335 (1983)).

48 Subcommittee on Federal Death Penalty Cases, Committee on Defender Services, Judi-
cial Conference of the United States, Federal Death Penalty Cases: Recommendations Concern-
ing the Cost and Quality of Defense Representation at Part I, § B.7 (May 1998) (available at
http://www.uscourts.gov/dpenalty/4REPORT.htm) [hereinafter Judicial Conference Report].
The subcommittee consisted of Judge James R. Spencer of the United States District Court for
the Eastern District of Virginia, Judge Robin Cauthron of the United States District Court for
the Western District of Oklahoma, and Judge Nancy G. Edumunds of the United States District
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gation specialist's "work is part of the existing 'standard of care' in a
federal death penalty case."49 This conclusion is particularly signifi-
cant because Congress has directed that court-martial procedures
shall "so far as [the President] considers practicable, apply the princi-
ples of law.., generally recognized in the trial of criminal cases in the
United States district courts."5 °

Veteran capital defense counsel Richard Burr "analogizes the
task" of conducting a mitigation investigation "to constructing 'a
series of concentric circles.' '' 51 The inner-most circle consists of the
accused and his immediate family. Interviewing those in this circle
will "take time and requires repeated visits."52 After obtaining all
available relevant information from the immediate family, the mitiga-
tion specialist will interview "the spreading circles of people and insti-
tutions that the defendant had contact with during the course of his
life,"" including "friends, neighbors, teachers, clergy, coaches,
employers, co-workers, physicians or other therapists."54 This investi-
gation must include acquaintances "who do not have such a stake in
the trial so as to get accurate information untainted by the desire of
the family and others to hide their dirty laundry. 55

The mitigation investigation of the accused must begin "literally
from embryo. ' 56 Some investigations will stretch back even further to
perform a "multigenerational inquiry aimed at identifying any genetic
predispositions and environmental influences which molded [the
accused's] life."57  The investigation must continue to trace the

Court for the Eastern District of Michigan. The Judicial Conference of the United States
adopted the subcommittee's recommendations on September 15, 1998. Id. at cover.

49 Id. at Recommendation 7 commentary. See also Velloney, supra note 6, at 36.
50 UCMJ art. 36(a), 10 U.S.C. § 836(a).
51 White, supra note 38, at 341 (quoting Richard Burr).
52 Dennis N. Balske, New Strategies for the Defense of Capital Cases, 13 AKRON L. REV.

331, 357 (1979).
53 White, supra note 38, at 341.
54 Tomes, supra note 32, at 369-70.
55 Id. at 370.
56 Michael Mello, On Metaphors, Mirrors, and Murders: Theodore Bundy and the Rule of

Law, 18 N.Y.U. REV. L. & Soc. CHANGE 887, 895 (1990-91).
57 Russell Stetler, Michael N. Burt & Jennifer Johnson, Mitigation Introduction: Mitigation

Evidence Twenty Years After Lockett, in 1998 CALIFORNIA DEATH PENALTY DEFENSE MANUAL

3 (1998) (quoted in Velloney, supra note 6, at 3).

2002]



CIVIL RIGHTS LAW JOURNAL

accused's life "up to the day of the sentencing hearing itself,"58 or
even later if it is being conducted for a post-trial purpose.59

The mitigation specialist must also obtain all available documen-
tary information concerning the accused, including maternity and
birth records, school records, government agency records, military
records, medical records of the accused and the accused's family,
prison records, and employment records.6" "Obtaining records from
institutions may be especially important"'" because the sentencing
authority may view such documents as more objective than testimony
of friends, family, and acquaintances. Because the information the
mitigation specialist discovers may be helpful to the defense in negoti-
ating for a non-capital sentence, the military defense counsel must
ensure that this investigation is conducted as soon as possible, long
before the trial date.

While courts have qualified sociologists,62 psychologists,63 and
psychiatrists64 as mitigation experts, some commentators suggest that
social workers are the optimal mitigation specialists. One attorney
argues, "[a]side from perhaps a greater expertise in diagnosing mental
disease or defect, psychiatrists and psychologists may be far less able
to investigate a defendant's background to develop mitigation evi-
dence that a trained clinical social worker."65 The Southern Poverty
Law Center has similarly concluded that the "special training of the
forensic social worker, which offers the perspective that integrates
family history and social history to explain its impact on the defen-
dant's social functioning, can be critical to obtaining sensitive and
deep-seated [mitigation] information."66

58 Balske, supra note 52, at 338.
59 Professor Mello notes that for post-trial purposes, the "inmate's conduct on death row

should also be investigated, as good behavior constitutes admissible mitigating evidence at a
resentencing hearing." Mello, supra note 56, at 895 n.30 (citing Skipper v. South Carolina, 476
U.S. 1, 4-5 (1986)).

60 Tomes, supra note 32, at 368-69.
61 White, supra note 38, at 341.
62 Tomes, supra note 32, at 367 (citing Boyd v. North Carolina, 319 S.E.2d 189 (N.C. 1984),

cert. denied, 471 U.S. 1030 (1985)).
63 Id. (citing Ohio v. Carter, No. C-920604, 1993 Ohio App. LEXIS 5233 (Ohio Ct. App.

Nov. 3, 1993), cert. denied, 133 L. Ed. 2d 498 (1995)).
64 Id. (citing Ohio v. Slagle, No. 55759, 1990 Ohio App. LEXIS 2426 (Ohio Ct. App. June

14, 1990), cert. denied, 510 U.S. 833 (1993)).
65 Id.
66 Id. (citing SOUTHERN POVERTY LAw CENTER, TRIAL OF THE PENALTY PHASE: A MAT-

TER OF LIFE OR DEATH 28 (1984)).
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The military does not appear to have an available cadre of foren-
sic social workers to perform such investigations.67 In every military
capital case that we are aware of in which the defense obtained the
services of a mitigation specialist, the government provided funds to
hire a civilian to serve in that capacity.

C. Criticism of Mitigation Specialists: Dr. Reynolds' Attack

In 1997, an influential treatise68 included a chapter disparaging
the work of mitigation specialists.69 The chapter was written by Dr.
James Bradley Reynolds, who served in the United States Air Force
for nine years, including three years as a forensic psychiatrist.7° In his
discussion of mitigation in death penalty cases, Dr. Reynolds argued,
"[a] self-appointed group of 'experts' known as 'mitigation specialists,'
has become something of a cottage industry in recent years. Mitiga-
tion specialists claim that they have the expertise to uncover poten-
tially mitigating evidence through an exhaustive inventory of
biopsychosocial information about the accused."71  Dr. Reynolds
alluded to perceived tension between mitigation specialists and psy-
chiatrists by contending that mitigation specialists "often assert that
psychiatrists are useful in regard to medically derived testimony, but
lack experience in doing such things as searching for educational and
social services records and canvassing the accused's hometown for
character witnesses."7 In Dr. Reynolds' view, such tasks are not the
exclusive province of mitigation specialists: "[a] military psychiatrist
appointed to the defense team in a capital trial may be called upon to
perform 'mitigation' functions even if the defense requests a separate
'mitigation specialist.' The government will argue that a competent
psychiatrist has been provided to the defense, and should be uti-

67 Velloney, supra note 6, at 35 (noting "No government investigative assets, however, can
adequately substitute for a trained mitigation specialist"); id. at 36-37 ("no Department of
Defense agency specifically trains mitigation specialists").

68 PRINCIPLES AND PRACTICE OF MILITARY FORENSIC PSYCHIATRY (R. Gregory Lande &
David T. Armitage, eds. 1997) (hereinafter FORENSIC PSYCHIATRY). Colonel Lande was, at the
time of the treatise's publication, the Director of the Forensic Psychiatry Program at the Walter
Reed Army Medical Center. Id. at vi. Colonel Armitage was, among other positions, co-direc-
tor of the Walter Reed Army Medical Center's Forensic Psychiatry Fellowship. Id. at v.

69 James Bradley Reynolds, M.D., The Clinical Assessment of Military Criminal Behavior,
in FORENSIC PSYCHIATRY, supra note 68, at 57-94.

70 Id. at vi, 57.
71 Id. at 85.
72 Id.
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lized."73 Dr. Reynolds concluded, "[t]he argument that a psychiatrist
is never able to do an adequate job is untenable. Success will depend
on the cooperation of, and assistance rendered by, defense counsel
and the freedom given the psychiatrist to focus attention on the
task."74

Dr. Reynolds then described the information that should be
obtained during a mitigation investigation: "[a]ll medical records ever
generated on the accused should be sought, as well as employment,
school, and military records."75 Additionally, "[h]istory should be
obtained from as many individuals familiar with the accused as possi-
ble. Interviews of the family and friends of the accused should be
conducted, and focus on any worth that the accused has, or may have
had, to them and to society. '"76

Dr. Reynolds also emphasized the need for a "thorough medical
evaluation" to determine whether evidence of organic problems can
be presented to the court-martial.77 He advised defense mental health
experts to consider conducting "[i]maging studies such as computer-
ized tomography (CAT scan) or magnetic resonance imaging (MRI)
of the head."78 Additionally, "electroencephalogram (EEG), neurop-
sychological testing, and even chromosome analysis might be indi-
cated."79 Dr. Reynolds also warned of the danger of unnecessary
tests, or even tests that could harm the defense.8" To help guard
against such pitfalls, he recommended that psychiatrists "educat[e] the
legal professionals of the benefits, risks, and limitations of all diagnos-
tic procedures."81

D. In Defense of Mitigation Specialists: A Rebuttal to Dr.
Reynolds' Attack
Without citing any cases, treatises, articles, or even anecdotal

experience from capital cases,8 Dr. Reynolds perfunctorily dismisses

73 Id.
74 Id.
75 Id.
76 Id. at 86.
77 Id. at 85-86.
78 Id. at 86.
79 Id.
80 Id.
81 Id.
82 Dr. Reynolds' discussion of mitigation included one "clinical example." Id. at 86; see id.

at 57 ("To assist the reader in understanding the major points of the chapter, a number of clinical
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the value of mitigation specialists. He simply provides no basis for his
conclusions. The very tasks that Dr. Reynolds lays out for the psychi-
atrist in a military death penalty case, however, reveal the folly of a
psychiatrist attempting to serve as the defense mental health expert
while simultaneously conducting a background investigation.

Dr. Reynolds sets out several responsibilities for the psychiatrist
detailed to a capital defense team, including: (1) obtaining all medical,
employment, school, and military records; (2) interviewing family and
friends; (3) conducting any indicated tests for organic problems; and
(4) educating the defense counsel. In the typical military justice case,
fulfilling all of these roles will require thousands of miles of travel.
Military life is transient.8 3 In all likelihood, a capital court-martial will
occur long distances from where the accused's childhood records, fam-
ily and friends are located. In United States v. Curtis, for example, the
accused was raised in Kansas and tried at Camp Lejeune, North Caro-
lina.' Even greater distances will often be at issue. In United States v.
Quintanilla, the accused was born in Guam and raised there and in
Hawaii through the age of eleven.85 He was tried at Camp Pendleton,
California.86 In United States v. Murphy, the accused was raised in
Clinton, North Carolina and tried in Germany.87 Whoever conducts
the mitigation investigation must travel to every location where the
accused lived to seek birth, adoption, health, education, pre-military
employment, and criminal records. The mitigation investigator may
also be required to obtain detailed records and information concern-
ing other family members, such as in the Murphy case, where the miti-

examples will be detailed. All examples come from the personal experience of the author unless
stated otherwise."). While Dr. Reynolds does not identify the case by name, the clinical example
in his "Mitigation: Death Penalty" section arises from his work as a defense expert in United
States v. Schap, 44 M.J. 512 (A. Ct. Crim. App. 1996), affd, 49 M.J. 317 (C.A.A.F. 1998). See 44
M.J. at 518 n.4 (identifying Dr. Reynolds as a defense expert in the case). Schap, however, was
not referred as a capital case. See Brief of Appellant, United States v. Kreutzer, No. Army
9601044 at 211-12 & n.92, Kreutzer Record.

83 See Major Janet Fenton, TJAGSA Practice Note: Family Law Note, ARMY LAW., Sept.
1997, at 45, 46 ("Military life is certainly one of the most transient of society.").

84 See United States v. Curtis, 44 M.J. 106, 120 (C.A.A.F. 1996).
85 See generally Record, United States v. Quintanilla, No. 9801632 (on file with Navy-

Marine Corps Court of Criminal Appeals, Washington, D.C.) [hereinafter Quintanilla Record],
at Defense Exhibit FFF (Social History for Jessie A. Quintanilla).

86 Quintanilla Record, supra note 85, at 1.
87 See United States v. Murphy, 50 M.J. 4, 12 (C.A.A.F. 1998).
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gation investigation revealed that the accused's mother abused
alcohol while she was pregnant.88

While visting the various locations where records are located, the
mitigation investigator must also interview family, friends, neighbors,
teachers, coaches, and anyone else with knowledge of the accused's
history.89 To be successful in obtaining accurate and complete infor-
mation, these interviews must be done in person, not by telephone. In
many death penalty cases, the accused's "family is dysfunctional.
Both the family and the client may confabulate, cover up, forget, and
otherwise make it difficult for the lawyer to construct a persuasive
case in mitigation."9 In one military capital case, for example, the
trial defense counsel failed to obtain crucial mitigating evidence about
the accused's adoptive home because they accepted the family's fic-
tionalized description of a "good Christian home" rather than visiting
the house and interviewing neighbors to obtain an accurate account of
the accused's highly dysfunctional upbringing.91 Only by traveling to
the locations where the accused grew up and lived can the mitigation
specialist hope to obtain an accurate picture of the accused's true
history.

To conduct a comprehensive physical and mental examination of
the accused, however, the defense mental health expert must be with
the accused. Furthermore, to educate the defense counsel-as well as
to consult effectively with the defense counsel concerning defense the-
ories for the findings and sentencing stages, a function Dr. Reynolds
omitted-the mental health expert should be with the defense coun-
sel. In the typical death penalty case, it would be impossible for one
individual to carry out all of these responsibilities. Indeed, Dr. Reyn-
olds' own analysis suggests the undesirability of psychiatrists perform-
ing the mitigation investigation themselves. Dr. Reynolds wrote that
"[s]uccess will depend on . . . the freedom given the psychiatrist to
focus attention on the task."'  What could distract the psychiatrist
from the task of analyzing the accused more than traveling to remote
locations to collect records and interview the accused's acquaint-

88 Id. at 14.
89 See supra notes 51-59, 76 and accompanying text.
90 Clarke, supra note 41, at 1374.
91 See United States v. Curtis, 38 M.J. 530, 536-39 (N.M.C.M.R. 1993) (describing mitiga-

tion specialist's investigation and contrasting those results with trial defense counsel's investiga-
tion), rev'd, 46 M.J. 129 (C.A.A.F. 1997) (finding ineffective assistance of counsel).

92 Reynolds, supra note 69, at 85.
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ances? A mitigation investigation must "uncover witnesses from a
possibly distant past" who "may have scattered like a diaspora of
leaves along the tracks of defendant's travels."93 Raking those leaves
is a task better performed by an experienced capital mitigation spe-
cialist than by a psychiatrist.

Additionally, a psychiatrist may have no experience in obtaining
various forms of records from the myriad of government agencies and
private corporations that possess them. Psychiatrists and psycholo-
gists are highly educated and extremely intelligent professionals who
could certainly learn how to obtain documents. However, in light of
the time pressures arising from their other commitments to the
defense in a capital case, on-the-job training in record retrieval would
be an inefficient use of their talents. Mitigation specialists, many of
whom are trained as social workers,94 are experienced in obtaining
records. They can ease the burden on the mental health experts by
gathering documents and oral histories that a psychologist or psychia-
trist assigned to the defense team can then consider when evaluating
the accused.

Mitigation specialists, when properly employed, assist not only
the defense counsel but also the defense mental health experts. They
may present the mental health experts with data that will help them
form a diagnosis, and they may collect information that will be useful
in confirming a diagnosis.95 Mitigation specialists thus support rather
than supplant psychologists and psychiatrists assigned to the defense
team.

93 Goodpaster, supra note 47, at 321.
94 See Michael L. Perlin, Professionalism, Mental Disability, and the Death Penalty: "The

Executioner's Face Is Always Well-Hidden": The Role of Counsel and the Courts in Determining
Who Dies, 41 N.Y.L. ScH. L. REV. 201, 223 (1996) (noting that the mitigation specialists hired by
the New York State Capital Defender Office all have "backgrounds in social work or the allied
mental health professions").

95 In United States v. Adams, No. 95 00397, 1996 CCA LEXIS 478 (N-M. Ct. Crim. App.
May 14, 1996), for example, one of this article's authors evaluated the accused and found that his
I.Q. bordered on mental retardation. Such a finding might have struck a Marine Corps court-
martial panel as unlikely, because Adams had graduated from high school before enlisting. The
mitigation specialist in the case investigated Adams' background and discovered that when he
was in first grade, his parents were told he needed special education. His parents refused, and he
was socially promoted until he graduated from high school. The mitigation specialist's discovery
of evidence corroborating the neuropsychologist's test results in Adams exemplifies Professor
White's observation that "[i]f counsel hopes to present mitigating evidence relating to mental
retardation or brain damage, school records (showing that the defendant had low grades,
repeated the same grade, or had behavioral problems) may be critical." White, supra note 38, at
341.

20021



CIVIL RIGHTS LAW JOURNAL

III. CASE LAW GOVERNING ASSISTANCE IN MILITARY CAPITAL
CASES

In its 1985 decision in Ake v. Oklahoma,96 "the United States
Supreme Court for the first time recognized a due process right to
expert assistance for indigents when the matter about which the
expert is to testify is likely to be a significant factor at trial."97 The
military judiciary applies Ake expansively. 98 The Court of Military
Appeals has noted that "[u]nlike other jurisdictions, the military crim-
inal justice system has not limited Ake to psychiatric assistance." 99

The military justice system also applies the Ake mandate "without
regard to indigency."'' 1 Moreover, the right to expert assistance
"extends from the investigative stage through the appellate
process."' 01

Rule for Courts-Martial 703(d) establishes the procedures for
seeking an expert witness at government expense. While the Manual
for Courts-Martial "is silent on how to request other forms of assis-
tance," case law indicates "that the process is the same regardless of
whether defense counsel is requesting an expert witness or some other
form of expert assistance.""1 2

Under R.C.M. 703(d), the defense counsel must provide notice to
the government counsel (the "trial counsel" in military justice par-
lance) and submit a request to the convening authority.10 3 The request
must "include a complete statement of reasons why employment of

96 470 U.S. 68 (1985). Ake was an 8-1 opinion, with Chief Justice Burger concurring in the
judgment and Justice Rehnquist dissenting. Justice Marshall wrote for the Court. The Court's
holding was "that when a defendant demonstrates to the trial judge that his sanity at the time of
the offense is a significant factor at trial, the State must, at a minimum, assure the defendant
access to a competent psychiatrist who will conduct an appropriate examination and assist in
evaluation, preparation, and presentation of the defense." Id. at 83.

97 Paul C. Giannelli, Scientific Evidence in Civil and Criminal Cases, 33 ARIZ. ST. L.J. 103,
110-11 (2001). Professor Giannelli adds, "The importance of Ake is self-evident." Id. at 111.

98 See 2 GILLIGAN & LEDERER, supra note 19, at § 18-36.00 (citing United States v. Gar-
ries, 22 M.J. 288 (C.M.A. 1986)) ("While the Supreme Court may limit Ake to a psychologist in a
capital case involving the issue of mental responsibility, the Court of Military Appeals indicated
in dictum that military due process is more expansive.").

99 United States v. Kelly, 39 M.J. 235, 237 (C.M.A. 1994), cert. denied, 513 U.S. 931 (1994).
The Court has also noted that the military justice system does not limit Ake to capital cases. Id.

100 United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986).
101 United States v. Robinson, 39 MJ. 88, 89 (C.M.A. 1994).
102 Will A. Gunn, Supplementing the Defense Team: A Primer on Requesting and Obtaining

Expert Assistance, 39 A.F. L. REV. 143, 146 (1996).
103 R.C.M. 703(d).
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the expert is necessary and the estimated cost of employment. '" 104 If
the convening authority denies the request, the defense can take the
issue before the military judge.105 The military judge "shall determine
whether the testimony of the expert is relevant and necessary, and, if
so, whether the Government has provided or will provide an adequate
substitute." ' 6 To show necessity, the defense must demonstrate "that
there exists a reasonable probability both that an expert would be of
assistance to the defense and that denial of expert assistance would
result in a fundamentally unfair trial."" 7 If the military judge rules for
the defense, "the proceedings shall be abated if the Government fails
to comply with the ruling."10 8

The first military appellate decisions to address defense access to
expert mitigation assistance in capital cases concerned not courts-mar-
tial, but rather military appeals. In the second post-Matthews capital
case to reach the appellate courts,"° the Court of Military Appeals
ordered the Judge Advocate General of the Navy to provide the
defense with $15,000 to litigate a systemic challenge to the military
death penalty.110 The defense used a portion of those funds to hire
counsel who met the American Bar Association's Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases'

104 Id. One consequence of this rule is that the defense counsel often must divulge the
defense strategy in the course of seeking a government-funded expert. See Gunn, supra note
102, at 153.

105 R.C.M. 703(d). Litigation over the defense's access to expert assistance will generally
be adversarial. The defense can obtain an ex parte hearing only under "unusual" circumstances.
Garries, 22 M.J. at 291; see also United States v. Kaspers, 47 M.J. 176 (C.A.A.F. 1997) (holding
military judge did not abuse his discretion by denying defense request for ex parte hearing to
demonstrate need for expert witness).

106 R.C.M. 703(d).
107 Garries, 22 M.J. at 290 (quoting Moore v. Kemp, 809 F.2d 702, 712 (11th Cir. 1987), cert.

denied, 481 U.S. 1054 (1987)).
108 R.C.M. 703(d).
109 The first was United States v. Dock, 26 M.J. 620 (A.C.M.R. 1988) (setting aside findings

and sentence), affd, 28 MJ. 117 (C.M.A. 1989).
110 31 M.J. 395 (C.M.A. 1990) (order); see also Curtis v. Stumbaugh, 31 M.J. 397 (C.M.A.

1990) (order denying petition for writ of mandamus). The Court of Appeals for the Armed
Forces ultimately set aside the death sentence in Curtis due to ineffective assistance of counsel.
United States v. Curtis, 46 M.J. 129 (C.A.A.F. 1997). The Court of Appeals for the Armed
Forces later affirmed a decision by the Navy-Marine Corps Court of Appeals remedying the
ineffective assistance of counsel by replacing the death sentence with a sentence of confinement
for life. United States v. Curtis, 52 M.J. 166 (C.A.A.F. 1999) (per curiam).

111 The Court of Appeals for the Armed Forces later held that a military capital accused
does not have a right to a defense counsel who is qualified under the ABA Guidelines. United
States v. Loving, 41 M.J. 213, 300 (C.A.A.F. 1994), affd on other grounds, 517 U.S. 748 (1996);
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and a portion to hire a mitigation specialist to conduct a psycho-social
background investigation of the accused.' 1 2

Some other service members on Fort Leavenworth's death row
proved less successful in seeking appellate assistance. In United States
v. Gray,1 ' the Army Court rejected an appellate defense counsel's
request for funding to retain mental health experts to assist in formu-
lating a defense strategy. The court reasoned in part that the defense
had not availed itself "of the ample supply of government
psychiatrists.""1 4

In United States v. Thomas,"' the Navy-Marine Corps Court of
Military Review considered an appellate defense counsel's request for
funds to conduct a psychosocial background investigation. The court
held that "where expertise is required to provide an adequate defense,
military due process requires that the expertise be provided. The
defense bears the burden of demonstrating the need for that expertise
and that without it, an adequate defense was not provided."" 6 The
court denied the request for a background investigation without
prejudice." 7 The court first acknowledged that "a psychosocial inves-
tigation is not within the ken of a competent attorney." '118 Neverthe-
less, the court rejected the request for expert assistance because the
defense did not specify what "would have been uncovered" by such an
investigation." 9 The court held that "to prevail in his request for gov-
ernment funding of a psychosocial background investigation, appel-
lant must at least identify some psychosocial factors in his background
which, if his defense counsel had discovered them and presented evi-

see also United States v. Gray, 51 M.J. 1, 54 (C.A.A.F. 1999). See generally Velloney, supra note
6, at 30-31.

112 One of this article's authors served as an appellate counsel in the Curtis case and was
directly involved in these expenditures. Subsequent litigation arose over the defense's authority
to use a portion of the money to contract for a mitigation specialist. In a subsequent order, the
Court of Military Appeals upheld the defense's discretion to retain a mitigation specialist.
United States v. Curtis, 31 M.J. 434 (C.M.A. 1994) (order).

113 32 M.J. 730, 732-33 (A.C.M.R. 1991), writ appeal petition denied, 34 M.J. 164 (C.M.A.

1991).
114 Id. at 732.
115 33 M.J. 768 (N.M.C.M.R. 1991); 33 M.J. 644 (N.M.C.M.R. 1991). The Court of Appeals

for the Armed Forces ultimately set aside the death sentence in Thomas due to an instructional
error. United States v. Thomas, 46 M.J. 311 (C.A.A.F. 1997).

116 Thomas, 33 M.J. at 646 (internal citations omitted).
117 Id. at 645.
118 Id. at 647.

119 Id.
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dence of them to the court, the outcome on sentencing might reasona-
bly have been different., 120

The Navy-Marine Corps Court's rationale in Thomas is troubling
for an obvious reason: how can a lawyer who is incompetent to per-
form a background investigation predict the result of such an investi-
gation? The court created a test biased toward one result: expert
assistance on appeal would be denied to a military capital accused.
The Thomas rationale, however, is not directly applicable to defense
counsel at the trial level.121 The Navy-Marine Corps Court in Thomas
evaluated the request under an ineffective assistance of counsel stan-
dard. 22 Because of the high standard for a finding of ineffective assis-
tance of counsel, including a requirement that the defense show
prejudice arising from a deficiency in his or her trial defense counsel's
substandard performance,2  an erroneous denial of expert assistance
at trial would not necessarily lead to ineffective assistance of counsel
relief on appeal.

Despite Thomas's failure to win a judicial ruling requiring gov-
ernment-funded expert assistance, administrative requests for such
assistance have generally met with success. In 1992, the Judge Advo-
cate General of the Army provided appellate defense counsel with

120 Id. at 648.

121 See United States v. Gray, 51 M.J. 1, 20 (C.A.A.F. 1999), cert. denied, 121 S. Ct. 1354
(2001) ("Ake ... was a trial-assistance case, and its standard for granting such assistance may not
be appropriate in a post-trial setting.").

122 Thomas, 33 M.J. at 646 (citing United States v. Scott, 24 M.J. 186 (C.M.A. 1987)).
123 Under Strickland v. Washington, 466 U.S. 668 (1984), ineffective assistance of counsel

requires a finding first that "counsel's performance was deficient," and second "that the deficient
performance prejudiced the defense. This requires showing that counsel's errors were so serious
as to deprive the defendant of a fair trial, a trial whose result is reliable." Id. at 687. The Court
elaborated that to establish ineffectiveness, a "defendant must show that counsel's representa-
tion fell below an objective standard of reasonableness," and that to establish prejudice, the
defendant "must show that there is a reasonable probability that, but for counsel's unprofes-
sional errors, the result of the proceeding would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the outcome." Id. at 694; see also Williams v.
Taylor, 529 U.S. 362, 390-91 (2000) (following and explaining Strickland). The Court of Appeals
for the Armed Forces has adopted a three-pronged test for ineffective assistance of counsel,
augmenting the two Strickland standards with a third: "Are appellant's allegations true; if so, 'is
there a reasonable explanation for counsel's actions?"' United States v. Grigoruk, 56 M.J. 304,
307 (2002) (quoting United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991)). On the other hand,
an appellate court will apply an abuse of discretion standard to review a trial court's refusal of a
defense motion for expert assistance. See United States v. Robinson, 43 M.J. 501, 505 (A.F. Ct.
Crim. App. 1995); see also United States v. Gray, 51 M.J. 1, 20 (1999), cert. denied, 121 S. Ct.
1354 (2001).
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funding for expert assistance in both United States v. Loving12' and
United States v. Murphy.125 Also during that period, the United States
Marine Corps began a practice of voluntarily funding mitigation spe-
cialists at the trial level in capital cases even in the absence of a judi-
cial order.121 The defense also obtained a post-trial mitigation
specialist's report in the Air Force capital case of United States v.
Simoy.

127

However, on December 17, 1992 the Judge Advocate General of
the Army issued a memorandum announcing that he would no longer
provide funding for appellate counsel to obtain expert assistance in
capital cases, while noting that other sources of potential funding were
available. 128  In United States v. Gray, the Acting Judge Advocate
General of the Army relied on that memorandum to deny a defense
request for funding for a mitigation specialist. 129  The Court of
Appeals for the Armed Forces rejected a challenge to that decision.130

After the Army policy changed, two appellate decisions rejected
ineffective assistance of counsel arguments based on failure to request
appointment of a mitigation specialist. In United States v. Loving, the

124 34 M.J. 956 (A.C.M.R. 1992) (affirming death sentence), reconsideration denied, 34 M.J.
1065 (A.C.M.R. 1992), affd, 41 M.J. 213 (C.A.A.F. 1994), affd, 517 U.S. 748 (1996).

125 50 M.J. 4 (C.A.A.F. 1998) (reversing death sentence due to ineffective assistance of
counsel). See generally United States v. Gray, 51 M.J. 1, 22 (C.A.A.F. 1999) (quoting August 13,
1993 memorandum from Acting Judge Advocate General of the Army), cert. denied, 121 S. Ct.
1354 (2001). See also United States v. Murphy, 50 M.J. 4, 13 (C.A.A.F. 1998) ("about 5 years
after his initial conviction, appellant was successful in obtaining funding from the Judge Advo-
cate General of the Army to employ the services of an expert to conduct a post trial social
history"); see also United States v. Murphy, 36 M.J. 1137, 1149 (A.C.M.R. 1993) (en banc) (set-
ting out appellate time line, including timing of mitigation specialist's investigation), rev'd, 50
M.J. 4 (C.A.A.F. 1998).

126 See, e.g., United States v. Levell, 43 M.J. 847 (N-M. Ct. Crim. App. 1995), affd, 46 M.J.
160 (1996) (mitigation investigation performed by Dr. Lee Norton); United States v. Schlamer,
47 M.J. 670 (N-M. Ct. Crim. App. 1997), affd, 52 M.J. 80 (C.A.A.F. 1999) (mitigation investiga-
tion performed by Hans Selvog); United States v. Walker, No. 9501607, Record at Appellate
Exhibit LXI (mitigation investigation performed by Dr. Lee Norton) (on file at Navy-Marine
Corps Court of Criminal Appeals) [hereinafter Walker Record]; United States v. Parker, No.
9501500, Record at Appellate Exhibit XCVII (mitigation investigation performed by Hans
Selvog) (on file at Navy-Marine Corps Court of Criminal Appeals); Quintanilla Record, supra
note 85, at Defense Exhibit FFF (mitigation investigation performed by Hans Selvog).

127 See 46 M.J. 592, 604 (A.F. Ct. Crim. App. 1996) (en banc), rev'd on other grounds, 50
M.J. 1 (C.A.A.F. 1998).

128 Gray, 51 M.J. at 21-23 (quoting December 17, 1992 memorandum of the Judge Advo-
cate General of the Army).

129 See Gray, 51 M.J. at 22 (quoting August 13, 1993 memorandum from Acting Judge
Advocate General of the Army).

130 Id. at 22-23.
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defense argued on appeal that "mitigation experts are essential for
capital murder cases."' 31 The Court of Appeals for the Armed Forces
disagreed, opining that "[w]hile use of an analysis prepared by an
independent mitigation expert is often useful, we decline to hold that
such an expert is required. 13 2 The court explained, "[w]hat is
required is a reasonable investigation and competent presentation of
mitigation evidence. Presentation of mitigation evidence is primarily
the responsibility of counsel, not expert witnesses." '133 The court held
that Loving's trial defense counsel "investigated appellant's back-
ground and competently presented his evidence during the sentencing
phase of the trial."' 13

Following Loving, the Navy-Marine Corps Court reached the
merits in the Thomas case, 135 including a claim of ineffective assis-
tance of counsel for failure to retain a mitigation specialist. Unlike
Loving, in which the trial defense counsel submitted an affidavit chal-
lenging the ineffective assistance of counsel argument and explaining
the tactical bases for his decisions,136 Thomas's individual military
counsel 137 stated in an affidavit that "based on standards set for the
preparation of sentencing in capital litigation I was totally ineffec-
tive." '138 He explained that "no life history investigation was con-
ducted, only one mental health expert was consulted, and that the
only psychiatric examination that was done revealed that the appel-
lant had significant problems." '139 He did not recall obtaining school
records or making "any extensive check into childhood matters.' 140

He indicated he "failed his client by not assembling a complete social,
educational, economic, medical and mental health history from the

131 41 M.J. 213, 250 (C.A.A.F. 1994), affd, 517 U.S. 748 (1996).
132 Id.
133 Id.
134 Id. The court also held that the defense counsel had exercised reasonable tactical judg-

ment in not using an expert to discuss the background evidence, but addressing it in argument
instead. Id.

135 United States v. Thomas, 43 M.J. 550 (N-M. Ct. Crim. App. 1995) (en banc), rev'd, 46
M.J. 311 (C.A.A.F. 1997).

136 Loving, 41 M.J. at 242-43.
137 "Under Article 38(b) of the Code, an accused at a special or general court-martial has a

right to be defended by 'military counsel of his own selection if reasonably available." GILLIGAN
& LEDERER, supra note 19, at § 5-23.10. Such counsel are called "individual military counsel."
See generally id. at § 5-23; SCHLUETER, supra note 19, at § 8-3(B)(3).

138 Thomas, 43 M.J. at 577.
139 Id.
140 Id.
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time of the appellant's birth until his trial." 41 Despite the individual
military counsel's admission of ineffective assistance, the Navy-
Marine Corps Court found that the defense counsel had conducted a
reasonable investigation, concluding that "use of psychosocial investi-
gations and mitigation experts is not required, even in capital
cases." 142

Then came Murphy.143  Army Sergeant James T. Murphy was
found guilty of numerous offenses including bludgeoning and drown-
ing his former wife and drowning their son and her son from a previ-
ous relationship. The court-martial sentenced him to death. The
Army Court of Military Review affirmed the findings and death sen-
tence.144 After the Army Court rendered its decision, appellate
defense counsel obtained the results of a social history conducted by a
forensic social worker. 145 The defense also obtained affidavits from
psychiatrists that relied, in part, on the background investigation to
conclude that the appellant suffered from a personality disorder stem-
ming from persistent and severe traumatic childhood abuse.146

Experts also found that his mother had consumed a sufficient quantity
of alcohol while pregnant with him to put Murphy at risk of life-long
organic brain damage, and that "further examination for fetal alcohol
syndrome was clinically indicated."'47

By a 3-2 vote, the Court of Appeals for the Armed Forces set
aside Murphy's sentence due to ineffective assistance of counsel and
returned the case to the Army Court to determine whether the inef-

141 Id. The individual military counsel also stated that this was his first capital case, he had
not attended a capital litigation seminar, and he had not consulted with experts in the field of
capital litigation. As a result, he did not know how to handle mitigating evidence in a capital
case; rather, he approached the sentencing hearing "like any other court-martial." Id.

142 Id. at 580. The court reasoned that "[p]rior to trial, the defense obtained a psychiatric
evaluation of the appellant." Id. As a result, the defense counsel learned that Thomas had
"both an antisocial personality disorder (socio-psychopathic with paranoid features) and an
obsessive compulsive personality disorder (with depressive features), and that he suffered from
cocaine and alcohol dependence." Id. The defense counsel's decision "not to pursue this area
further" was neither "unreasonable" nor "a serious deficiency." Id.

143 United States v. Murphy, 50 M.J. 4 (C.A.A.F. 1998).
144 United States v. Murphy, 36 M.J. 1137 (A.C.M.R. 1993) (en banc), rev'd, 50 M.J. 4

(C.A.A.F. 1998).
145 Murphy, 50 M.J. at 13.
146 Id.
147 Id. at 14.
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fective assistance affected the findings as well. 48 Writing for the
majority, Chief Judge Cox discussed the requirements for an adequate
defense in a capital case: "[I]n order for the adversarial system to
work properly, the key ingredients are competent counsel; full and
fair opportunity to present exculpatory evidence; individualized sen-
tencing procedures; fair opportunity to obtain the services of experts;
and fair and impartial judges and juries."' 49 The court noted that
Murphy's trial defense counsel did not go to the accused's home state
of North Carolina to perform a mitigation investigation nor did they
employ expert witnesses.1 50 Instead, one of his defense counsel
"attempted to develop an extenuation and mitigation case by corre-
spondence and telephone." '51 A subsequent mitigation investigation
by Jill Miller, a forensic social worker with extensive death penalty
experience, revealed the inadequacy of that approach.152 She pro-
duced "a social history of [Murphy's] early years (birth to age eigh-
teen) and adult years (1982-1987), a description of his conduct during
pretrial confinement, and an assessment of [Murphy]. 1

1
53 The mitigat-

ing evidence reflected in that report and the opinions of mental health
experts would result in the reversal of Murphy's death sentence.

The Court of Appeals for the Armed Forces concluded that Mur-
phy "did not get a full and fair sentencing hearing."' 54 In addition to
an issue concerning a conflict of interest by one of Murphy's defense
counsel, 55 the court found prejudicial ineffective assistance of counsel
arising from "the potential mitigating effect of the post-trial evidence
as to [Murphy's] mental status, and the lack of training and experience
of his trial defense counsel in the defense of capital cases., 15 6 The
post-trial psychosocial background investigation and the lack of such
an investigation at the trial level were clearly integral to the court's
reversal of the sentence on ineffective assistance of counsel grounds.

148 Id. at 16. The majority consisted of Chief Judge Cox and Judges Gierke and Effron.
Judges Sullivan and Crawford dissented. See id. at 26 (Sullivan, J., dissenting); id. at 29 (Craw-
ford, J., dissenting).

149 Id. at 15.
150 Id. at 9.

151 Id. at 12.
152 See id. at 13-15.
153 United States v. Murphy, 56 M.J. 642, 646 (A.C.C.A. 2001).
154 Murphy, 50 M.J. at 15.
155 See id. at 11-12.
156 Id. at 15-16.
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Two years after the Court of Appeals for the Armed Forces' opin-
ion in Murphy, the Supreme Court reversed a Virginia death sentence
in Williams v. Taylor.'57 In a fractured 6-3 decision,158 the Court found
that Williams' counsel had provided ineffective assistance of counsel
by "fail[ing] to investigate and to present substantial mitigating evi-
dence to the sentencing jury." '59 The Court explained that Williams'
defense counsel "failed to conduct an investigation that would have
uncovered extensive records graphically describing Williams' night-
marish childhood."' 6 ° Williams' defense counsel did not begin to pre-
pare for the sentencing phase "until a week before the trial. ' 161 As a
result, counsel failed to discover "that Williams' parents had been
imprisoned for the criminal neglect of Williams and his siblings.' 16

Nor did his counsel discover a juvenile record that described his child-
hood home as "a complete wreck," with feces-stained floors and pud-
dles of urine in the bedrooms. The report also described intoxicated
parents and dirty, intoxicated and half-naked children. 163 Nor did his
counsel discover that Williams' father had "severely and repeatedly
beaten" him, that Williams "had been committed to the custody of the
social services bureau for two years during his parents' incarceration
(including one stint in an abusive foster home), and then, after his
parents were released from prison, had been returned to his parents'
custody."'" Nor did the defense discover evidence of Williams' bor-
derline mental retardation or commendations he received in prison. 165

The judge who presided at Williams' trial and the Supreme Court both
concluded that a different result was reasonably probable had the jury
heard this mitigating evidence. 66 An experienced mitigation special-

157 529 U.S. 362 (2000).
158 Justice Stevens wrote the Court's lead opinion, in which Justices Souter, Ginsburg, and

Breyer joined entirely. Justices O'Connor and Kennedy joined the portions of Justice Stevens'
opinion that are relevant to the subject of this article. Chief Justice Rehnquist wrote an opinion
concurring in part and dissenting in part, which was joined by Justices Scalia and Thomas.

159 Id. at 390.
160 Id. at 395; see also id. at 415 (O'Connor, J., concurring) ("Williams' trial counsel failed

to conduct investigation that would have uncovered substantial amounts of mitigation
evidence.").

161 Id. at 395.
162 Id.
163 Id. at 395 n.19.
164 Id. at 395.
165 Id. at 395-96. The Court noted that, on the other hand, Williams' juvenile record that

the defense counsel failed to discover also revealed three offenses he had committed. Id. at 396.
166 Id. at 396.
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ist, of course, would have obtained all of this information and
presented it to both the defense counsel and the defense mental
health experts.

Before Williams, civilian courts were split over the necessity of
obtaining a mitigation specialist to support the defense in capital
cases.' 67 Williams may tip the balance in favor of government funding
for mitigation specialists for indigent civilian capital defendants. In
one post-Williams case, which curiously fails to cite Williams, the
Washington Supreme Court found that a lawyer had provided ineffec-
tive assistance of counsel by failing to obtain available mitigation evi-
dence. 168 The court specifically noted that counsel failed to conduct
"any factual or mitigation investigation" and failed to seek "the assis-
tance of a mitigation specialist."' 69

Williams may have already influenced the availability of mitiga-
tion specialists in military capital practice. Just eight months after the
Supreme Court announced its opinion in Williams, the Army Court of
Criminal Appeals granted an unopposed request for defense funding
for a mitigation specialist in a capital appeal.' The Kreutzer order

167 Velloney, supra note 6, at 39 and cases cited therein.
168 In re Brett, 16 P.3d 601 (Wash. 2001).
169 Id. at 606.
170 Kreutzer v. United States, ARMY MISC 20000541 (A. Ct. Crim. App. Dec. 15, 2000)

(order). The unpublished order provides:
[T]he petitioner requested that this Court "order the respondent and The Judge

Advocate General of the Army to provide the necessary funding for the petitioner to
employ a capital mitigation specialist to assist the appellate defense counsel [to] conduct
an extensive social history investigation and mitigation investigation in this capital
appeal."

In an in-chambers hearing before this Court on 29 November 2000, government
appellate counsel indicated that they do not object to this Court ordering funds for a
mitigation expert based upon the fact that government funds were provided on appeal in
two prior Army capital cases. United States v. Loving, (ACMR 8901223), and United
States v. Murphy (ACMR 8702873). See United States v. Murphy, 50 M.J. 4, 13 (C.A.A.F.
1998); see generally United States v. Gray, 51 M.J. 1, 22 (C.A.A.F. 1999).

In the same in-chambers hearing, government appellate counsel and defense appel-
late counsel agreed that government funds should be carefully conserved and utilized. To
that end and to ensure the fair administration of justice, appellate counsel for both parties
agreed to use, to the extent possible, existing government resources and to maintain
ongoing communications regarding each party's requirements and responsibilities as they
relate to the investigations performed by the capital mitigation specialist.
NOW THEREFORE IT IS ORDERED:

That the government shall produce funds for the employment of a capital mitigation
specialist for the purpose of assisting the appellate defense counsel to conduct an appro-
priate social history investigation and mitigation investigation in this capital appeal. The
capital mitigation specialist will be a member of the appellate defense team.
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may reflect a determination that after Williams and Murphy, any
death penalty case in which the defense has not received expert assis-
tance to conduct a psychosocial background investigation is vulnera-
ble to reversal. I71 The Kreutzer order indicates that the government
agreed to funding for a mitigation specialist because the appellants in
Loving and Murphy had obtained similar funding. But that did not
prevent the government from opposing-or the Court of Appeals for
the Armed Forces from denying-Gray's request for a mitigation spe-
cialist based on the same precedent. 172 The only post-Gray develop-
ment that appears to explain the change in the government's
position 173 is the Supreme Court's opinion in Williams.

The combination of Murphy and Williams suggests that to be
effective, a military defense counsel in a capital case must explore all
mitigating mental health evidence and must have expert assistance to
develop such evidence. As the Navy-Marine Corps Court recognized
in Thomas, performing such an investigation is beyond the ken of the
average attorney.1 74 Thus, the only effective means of obtaining such
evidence is through the use of an expert assistant, such as a mitigation
specialist, to investigate the accused's background. This case law,
however, applies only to capital cases. Military appellate courts have
rejected recent defense requests for government-funded mitigation
specialists in non-capital courts-martial. 75

Military practice finally appears to have accepted the appoint-
ment of mitigation specialists as the standard of practice in capital liti-
gation. Retaining civilian mitigation specialists has been standard
practice in Marine Corps death penalty litigation for a decade. 76 In
light of the Army Court's December 2000 decision ordering funding
for a background investigation in Kreutzer, Gray is the only service

171 See Edye U. Moran, Vexatious Visitations: New Developments in Sixth Amendment
Right to Counsel and Mental Responsibility, ARMY LAW., April 1999, at 65, 74 n.91
("[A]ppointing a mitigation specialist to the case at trial is much easier than not appointing one,
and then having the expert investigation done at the appellate level, where the results will likely
end in reversal, as in Murphy.").

172 See supra notes 113-14 and accompanying text.
173 Gray, Murphy, Loving, and Kreutzer are all Army cases.
174 United States v. Thomas, 33 M.J. 644, 647 (N.M.C.M.R. 1991). See supra note 42 and

accompanying text.
175 See United States v. Smith, 48 M.J. 136, 138 (1998); United States v. Hum, 52 M.J. 629,

633 (N-M. Ct. Crim. App. 1999), rev'd on other grounds, 55 M.J. 446 (2001); United States v.
Anderson, 50 M.J. 856, 862 (N-M. Ct. Crim. App. 1999), affd in part on other grounds, rev'd in
part on other grounds, 53 M.J. 374 (C.A.A.F. 2000).

176 See supra note 126 and accompanying text.
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member now on military death row who did not receive funding for a
mitigation specialist at either the trial or appellate level.177 Kreutzer,
which was tried in 1996, appears to be the last military capital case in
which the defense did not receive funding for a mitigation specialist at
the trial level. 178

In the subsequent 1996 Marine Corps capital case of United States
v. Quintanilla, the defense counsel received funding for a mitigation
specialist.'79 In 1998, the convening authority in another Marine
Corps case that was initially referred capitally granted a defense
request to appoint a civilian mitigation specialist. 180  Because these
cases continued a long-standing Marine Corps policy of providing mit-
igation specialists in capital cases, 8" they are less significant than two
recent Army cases. In the only Army case to be referred capitally
since Kreutzer,182 the convening authority in United States v. Roukis18 3

approved a defense request for funding to hire a mitigation special-

177 Gray's status as the lone military death row inmate never to have the services of a
government-funded mitigation specialist raises obvious constitutional concerns. The other five
military death row inmates received funding for a mitigation specialist as a matter of government
discretion rather than due to a judicial order. What is the government's rational basis for treat-
ing Gray differently than the other five military death row inmates? See Boiling v. Sharpe, 347
U.S. 497 (1954) (holding that the Fifth Amendment's Due Process Clause prohibits the federal
government from failing to provide equal protection of the law); see also United States. v. Santi-
ago-Davila, 26 M.J. 380, 389 (1988) (recognizing that the Fifth Amendment's equal protection
component "applies to courts-martial"); see also UCMJ art. 46, 10 U.S.C. § 846 ("The trial coun-
sel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses
and other evidence in accordance with such regulations as the President may prescribe."). Addi-
tionally, does the exercise of discretion to grant funding in the other cases while denying funding
for Gray constitute an arbitrary factor influencing death penalty decisions? See Gregg v. Geor-
gia, 428 U.S. 153, 180 (1976) (The Eighth Amendment prohibits the death sentence "under sen-
tencing procedures that created a substantial risk that it would be inflicted in an arbitrary and
capricious manner.").

178 See Kreutzer Brief, supra note 82, at 274-309 (discussing convening authority's and mili-
tary judge's denial of defense requests for mitigation specialist).

179 Quintanilla Record, supra note 85, at Defense Exhibit FFF. The mitigation investiga-
tion was performed by Hans Selvog of the National Center on Institutions and Alternatives. Id.

180 United States v. Thomas, 56 M.J. 523, 535 (N-M. Ct. Crim. App.), petition filed 56 M.J.
231 (2001). This is not the same Thomas case discussed above. The case ultimately resulted in a
guilty plea, which precluded a death sentence. The mitigation specialist in the case was Dr. Lee
Norton.

181 See supra note 126 and accompanying text.
182 See Kreutzer Brief, supra note 82, at 211-12 & n.92.
183 No. 9800587 (Roukis Record) (pending before Army Court of Criminal Appeals). The

members' findings to premeditated murder were not unanimous, thereby precluding a death
sentence. R.C.M. 1004(a).
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ist. 184 The defense also obtained government funding for a mitigation
specialist in the 2000 Army case of United States v. Ronghi, which
involved death-eligible charges, though it was not referred capitally. 185

Military practice has thus embraced the mitigation specialist as an
integral member of the capital defense team. This is consistent with
federal practice, where, as the Judicial Conference's Subcommittee on
Federal Death Penalty Cases noted, mitigation specialists' "work is
part of the existing 'standard of care' in a federal death penalty
case."' 186

IV. RECOMMENDATIONS

The quality of representation in military death penalty cases has
been a source of concern. The prestigious Commission on the 50th
Anniversary of the Uniform Code of Military Justice187 noted, "Inade-
quate counsel is a serious threat to the fairness and legitimacy of capi-
tal courts-martial, made worse at court-martial by the fact that so few
military lawyers have experience in defending capital cases." '188 In lan-
guage applicable to defense access to expert assistance, the Cox Com-
mission concluded, "The current system of providing and funding
defense counsel shortchanges accused service members who face the

184 Memorandum for Trial Defense Service from Commanding General, Joint Readiness
Training Center & Fort Polk (Sept. 6, 1997) (on file with Journal). The defense hired Cecilia
"Cessie" Alfonso as the mitigation specialist.

185 See Kreutzer Brief, supra note 82, at 211-12 & n.92. The defense hired Jeffrey Eno as
the mitigation specialist. Ronghi ultimately pled guilty and was sentenced to confinement for life
without parole. U.S. Sergeant Gets Life in Murder of Kosovo Girl, N.Y. TIMES, Aug. 2, 2000, at
A3.

186 Judicial Conference Report, supra note 48, at Recommendation 7 commentary.
187 The Commission is often referred to as the "Cox Commission" in homage to its chair-

man, former Court of Appeals for the Armed Forces Chief Judge Walter T. Cox, III. See Walter
T. Cox, III, et. al, Report of the Commission on the 50th Anniversary of the Uniform Code of
Military Justice (May 2001), at http://www.badc.org/html/militarylawcox.html [hereinafter Cox
Commission Report], reprinted with commentary at Kevin J. Barry, A Face-Lift (and Much
More) for an Aging Beauty: The Cox Commission Recommendations to Rejuvenate the Uniform
Code of Military Justice, 2002 L. REv. MICH. ST. U.-DETROIT C.L. 57 (2002). The Commission
was sponsored by the National Institute of Military Justice, a private, non-profit organization.
The Cox Commission issued three recommendations to "[i]mplement additional protections in
death penalty cases": "1. Require a court-martial panel of 12 members. 2. Require an anti-
discrimination instruction. 3. Address the issue of adequate counsel by studying alternatives to
the current method of supplying defense counsel." Id. at § IIIC. Congress has already adopted
a modified form of the Cox Commission's first death penalty recommendation by statutorily
requiring that, absent certain exigent circumstances, capital court-martial panels consist of "not
less than 12" members. See supra note 14 and accompanying text.

188 Cox Commission Report, supra note 187, at § IIIC.
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ultimate penalty."' 89 Military defense counsel's adequacy in capital
cases is also called into question by the death sentence's reversal in
Curtis due to defense counsel's failure to use available mitigation evi-
dence and the death sentence's reversal in Murphy due to defense
counsel's failure to discover considerable evidence mitigating the
offense and calling into question the accused's mental responsibility.

One insightful comment has noted that the government has a
keen interest in ensuring that military capital accused receive funding
for expert assistance. Army Major Edye U. Moran writes, "Curtis
should be a lesson for government counsel even more than defense
counsel-considerably more resources must be expended not only in
training counsel, but also in funding defense experts, such as mitiga-
tion specialists, background investigators, psychiatrists, and psycholo-
gists."19 The cost of such defense resources, she argues, "is a small
one compared to the cost of lengthy appellate review and ultimate
reversal." '191 The Marine Corps learned that lesson long ago. At least
since the 1992 capital case of United States v. Levell,19 the Marine
Corps has provided funding for the defense to hire mitigation special-
ists in capital cases. 193 While the Army's handling of such requests has
been inconsistent, the standard of practice in military death penalty
cases now includes providing the defense with a mitigation specialist
in capital cases.

189 Id.
190 Edye U. Moran, Pyrrhic Victories and Permutations: New Developments in the Sixth

Amendment, Discovery, and Mental Responsibility, ARmy LAW., April 1998, at 106, 118.
191 Moran, supra note 171, at 74. Major Moran reaches this conclusion despite vastly over-

estimating the cost of a mitigation investigation. She writes that appointing a mitigation special-
ist "is quite a costly undertaking (running upwards of $50,000)." Id. at 74 n.91. In reality,
mitigation investigations are far less costly. The staff judge advocate in the Roukis case esti-
mated that the cost of the mitigation investigation would be $12,000. Memorandum from Staff
Judge Advocate, JRTC and Fort Polk (Sept. 11, 1997) (on file with Journal). See also Velloney,
supra note 6, at 35 ("Getting it right the first time will greatly benefit not only the defendant's
interests, but also the military justice system as a whole.").

192 United States v. Levell, 43 M.J. 847 (N-M. Ct. Crim. App. 1996), affd, 46 M.J.160
(C.A.A.F. 1996). See Walker Record, supra note 126, at 76 (discussing mitigation investigation
in Levell). See also Levell v. Ouelette, 36 M.J. 26 (C.M.A. 1992) (denying petition for writ of
mandamus to compel non-capital referral) (discussed at Meredith L. Robinson, Note, Volunteers
for the Death Penalty? The Application of Solorio v. United States to Military Capital Litigation,
6 GEO. MASON L. REV. 1049, 1061 n.115 (1998)). One of this article's authors represented
Levell in seeking a writ. Two of this article's authors were assigned to Levell's defense team as
mental health experts. The government provided funding for the defense to hire Dr. Lee Norton
to conduct a background investigation. See Walker Record, supra note 126, at 76.

193 See supra note 127 and accompanying text.
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The military justice system is highly decentralized. Commanding
generals and admirals around the globe have the authority to put ser-
vice members on trial for their lives. Therefore, an informal practice
is far from a guaranteed right. In the absence of a binding regulation,
the convening authority in an individual capital case may refuse to
commit command funds for the defense to obtain a psychosocial his-
tory of a capital accused. This is particularly true because the pre-
Murphy case law indicates that while assistance of a mitigation spe-
cialist in a death penalty case is "often useful," it "is not required."'94

In an outstanding scholarly treatment of the issue, Army Major
David D. Velloney concludes that mitigation specialists are generally
necessary members of the military capital defense team.19 Major Vel-
loney, however, considers but rejects recommending that mitigation
specialists be required in every military capital case. 196 He argues,
"[In the unlikely event that very experienced military attorneys or
even civilian attorneys take a case, there may be a more limited need
for mitigation assistance. Arguably, in some cases, the defense will
simply not be able to show any need for a mitigation specialist at
all."' 9 7 Major Velloney instead proposes a Rule for Courts-Martial
giving the defense in a capital case a right to an ex parte hearing to
seek judicially-authorized expert assistance. 198 Such an ex parte hear-
ing rule would be a marked improvement over current practice, where
defense counsel must divulge tactical considerations to the govern-
ment in order merely to seek expert assistance.' 99 However, Major
Velloney's proposed Rule for Courts-Martial should be in addition
to- rather than instead of - a requirement that the defense receive
funding for a mitigation specialist in every case referred capitally.

Performing a mitigation investigation is required in every capital
case.2°" Experienced death penalty counsel are the most likely to rec-

194 United States v. Loving, 41 M.J. 213, 250 (C.A.A.F. 1994), aff'd on other grounds, 517
U.S. 748 (1996).

195 Velloney, supra note 6.
196 Id. at 38-39.
197 Id.
198 Id. at 40-41, 51-52. Major Velloney also recommends that the Court of Appeals for the

Armed Forces hold that ex parte hearings for expert assistance requests be available in capital
courts-martial as a matter of right and that convening authorities, staff judge advocates, and
prosecution authorities be educated concerning the benefits of granting mitigation specialists to
capital defense counsel. Id. at 37-38, 48-49.

199 See supra note 104.
200 White, supra note 38, at 341.
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ognize the need for a thorough psychosocial investigation performed
by an experienced mitigation specialist. As Major Velloney observed,
"[w]ithout exception, the lawyers interviewed by the [Judicial Confer-
ence's Subcommittee on Federal Death Penalty Cases] stressed the
importance of a mitigation specialist to high quality investigation and
preparation of the penalty phase. 21 Nor are experienced counsel any
more likely to have time to perform a thorough investigation than are
their less experienced counterparts. Moreover, instituting a case-by-
case litigation regime would distract the defense team from devoting
its attention to other necessary aspects of case preparation.2 °2 Bright
line rules promote judicial economy by avoiding unnecessary litiga-
tion, the cost of which would likely eclipse any savings from the rare,
and perhaps nonexistent, capital case in which a mitigation specialist is
unnecessary.

Accordingly, the military should provide service members
charged in capital cases with a regulatory right to the assistance of a
mitigation specialist.20 3 While such a regulation could be implemented
on a service-by-service basis, the military justice system's inherent
interest in uniformity,2°4 particularly in this era of joint operations,
recommends that such a regulation be adopted in the form of an addi-
tion to Rule for Courts-Martial 1004, which governs capital litigation.

Another reason for adopting such a regulatory right through a
Rule for Courts-Martial is the disparity in the frequency with which
the various services engage in capital litigation. While capital cases
are rare throughout the military justice system, the Army and the

201 Velloney, supra note 6, at 36 (quoting Judicial Conference Report, supra note 48, at
Part I, § B.7).

202 The Judicial Conference's Subcommittee on Federal Death Penalty Cases notes that
federal civilian death penalty cases in which a trial is held require an average of 1,889 attorney
hours, compared with 117 hours for a non-capital homicide case. Judicial Conference Report,
supra note 48, at Part I, § B.4. See also Velloney, supra note 6, at 36.

203 Major Moran, who argues that the Court of Appeals' holdings in Curtis and Murphy
imposed a higher standard on the trial defense counsel than was required by Strickland v. Wash-
ington, 466 U.S. 668 (1984), observed, "One may argue ... that it would have been better to
institute statutory, regulatory or manual changes rather than simply to reverse the Curtis and
Murphy cases in almost clear contravention of Strickland." Moran, supra note 171, at 74. Cf. 21
U.S.C. § 848(q)(9), (10) (concerning funding for expert assistance in civilian federal capital
cases).

204 UCMJ art. 36(b), 10 U.S.C. § 836(b) ("All rules and regulations made under this article
shall be uniform insofar as practicable.").
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Department of the Navy 20 5 combine to account for 91% of the death
sentences adjudged by courts-martial and approved by convening
authorities since 1984.206 Only one death sentence from another ser-
vice-the Air Force-has gone on appeal during this period.0 7

Adopting a military-wide regulation would provide the Air Force and
the Coast Guard with the benefits of lessons that the Army and the
Department of the Navy have learned through their more extensive
death penalty practice.

CONCLUSION

The Army Court of Military Review has written that "[j]ust as
soldiers who are asked to lay down their lives in battle deserve the
very best training, weapons, and support, those facing the death pen-
alty deserve no less than the very best quality of representation availa-
ble under our legal system. ' 208 The court incongruously expressed
that sentiment in the process of denying funds for the appellate
defense counsel to obtain expert mental health assistance in a capital
case. A regulation ensuring that mitigation specialists are included on
every military capital defense team would help turn the Army Court's
rhetoric into reality.

205 The Department of the Navy includes both the Navy and the Marine Corps. See 5
U.S.C. § 102 (200), 10 U.S.C. § 101(a)(7). While the Coast Guard generally "shall be in service
in the Department of Transportation," 14 U.S.C. § 1 (2000), "[ulpon the declaration of war or
when the President directs, the Coast Guard shall operate as a service in the Navy." 14 U.S.C.
§ 3.

206 See supra note 27.
207 That case was United States v. Simoy, 46 M.J. 592 (A.F. Ct. Crim. App. 1996) (en banc),

rev'd, 50 M.J. 1 (C.A.A.F. 1998).
208 United States v. Gray, 32 M.J. 730, 735-36 (A.C.M.R. 1991), writ appeal petition denied,

34 M.J. 164 (C.M.A. 1991).
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