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INTRODUCTION

This article examines the importance of religious organizations'
right to staff on a religious basis when they take part in federal social
service efforts. Today the federal government collects more tax reve-
nue than ever before, and provides fewer resources for citizens to
direct to private organizations performing social services, including
religious organizations. At the same time, as explored in Part II of
this article, the now-discarded "pervasively sectarian" test has left in
its wake a variety of federal, state, and local provisions that exclude
religious organizations from participating in social service efforts
funded by federal taxpayer funds. Part III discusses the federal policy
behind the existing exemption that religious organizations currently
enjoy from Title VII's prohibition on discrimination in staffing based
on religion. Despite such exemptions, religious organizations face the
risk of losing important rights of association when they take part in
federal social service efforts, as discussed in Part IV. Finally, Part V
further examines the costs of failing to protect those rights in the face
of state and local provisions that restrict staffing decisions and thereby
thwart federal policies aimed at welcoming religious organizations
into the federal fight against poverty and hopelessness.

I. BACKGROUND

The increasingly pervasive role of government in providing social
services necessitates higher and higher taxes on its citizens and
requires a fresh evaluation of the ways in which religious and other
community organizations can best be made part of social welfare
programs.

* The author is a graduate of Yale College, summa cum laude (1991), and of the Harvard
Law School, cum laude (1994).
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Today, because government controls so many of the resources
available for the provision of social services, private funding for inde-
pendent welfare services is a less practical alternative. In 2000, for
example, approximately 45% of the average American's income went
to pay federal, state, and local taxes, and the average American
worked a full 167 days to pay those taxes (until June 16).' The current
situation leaves little left for citizens to contribute to non-governmen-
tal social service providers, as a family with two earners today pays
more to the government in taxes than they spend on food, clothing,
and housing combined.2 In contrast, in 1957, a family with two earn-
ers only paid approximately one quarter of their budget in taxes.3

Despite an increase in the total amount of money that citizens
donate to charity, there has been a substantial decline in both the per-
centage of people that contribute to charity and the portion of those
citizens' income devoted to charity. This decline began with the rise
of dramatically expanded government welfare programs in the 1960's
and the government's consequent taking of a greater share of the
average American's income. This phenomenon is startling. As Rob-
ert D. Putnam reveals in his book, Bowling Alone: The Collapse and
Revival of American Community:

Beginning in 1961[,] philanthropy's share of Americans' income has
fallen steadily for nearly four decades .... This array of evidence on
declining generosity is reinforced by what Americans from all walks of
life have told Roper and Yankelovich pollsters in the two longest-run-
ning surveys on philanthropy. As recently as the first half of the
1980s[,] nearly half of all American adults reported that they had
made a contribution to charity in the previous month, and more than
half said that they contributed to religious groups at least "occasion-
ally." However, both these barometers of self-reported generosity fell
steadily over the next two decades. By the prosperous mid-1990s
barely one American in three reported any charitable contribution in
the previous month, and fewer than two in five claimed even occa-
sional religious giving .... If we were giving, at century's end, the
same fraction of our income as our parents gave in 1960[,] U.S. relig-

I AMERICANS FOR TAX REFORM FOUND., COST OF GOVERNMENT DAY REPORT: 2000 50
(8th ed. 2000).

2 AMITY SHLAES, THE GREEDY HAND: How TAXES DRIVE AMERICANS CRAZY AND

WHAT To Do ABOUT IT 14 (1999).
3 Id.
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ious congregations would have $20 billion more annually [to invest in
good works].4

COMPARISON OF TOTAL FEDERAL OUTLAYS AND TOTAL
CHARITABLE GIVING BY INDIVIDUALS5

Federal Outlays Charitable Giving
as a percentage of as a percentage of
National Income National Income 1940 1950 1960 1970 1980 1990 2000

30 0.030

29 0.029

28 0.028 1_11 _

27 0.027

26 0.026 0

25 0.025

24 0.024 10

23 0.023

22 0.022

21 0.021

20 0.020

19 0.019 *

18 0.018

17 0.017

16 0.016 *

15 0.015

14 0.014

13 0.013

12 0.012 0

11 0.011

10 0.010

* = Charitable Giving by Individuals
0 = Federal Outlays

4 ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND REVIVAL OF AMERICAN

COMMUNITY 123, 126 (2000).
5 Bureau of the Census, Historical Statistics of the United States: Colonial Times to 1970

224 (Washington: Government Printing Office 1975); Office of Management and Budget, Histor-
ical Tables, Budget of the United States Government, Fiscal Year 2001 19 (Washington, Govern-
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The above chart compares total federal outlays as a percentage of
national income with total charitable giving by individuals as a per-
centage of national income between the years 1940 and 2000. The
chart shows that, since the expansion of federal welfare programs in
the 1960's, total federal outlays have increased approximately 20 per-
cent as a percentage of national income, while charitable giving by
individuals has decreased approximately 25 percent as a percentage of
national income.

Starting around 1960, an ever-widening "charity gap" has devel-
oped as federal outlays have increased and charitable giving by indi-
viduals has decreased. This phenomenon has reduced the resources
available to churches engaged in charitable causes. As reported in the
American Sociological Review, "In a society ... in which the median
congregation has only 75 regular participants and an annual budget of
only $55,000, the substantially increased delivery of social services by
congregations can occur only via increases in government funding to
congregations. ' 6  Yet, while the federal government leaves, after
taxes, so little for most citizens to contribute to charity, it too often
excludes faith-based organizations from the receipt of those same tax-
payer funds even when such organizations can meet basic human
needs most effectively and when they can carry on their programs in
accordance with both the free exercise of religion and the Establish-
ment Clause. 7 This situation is particularly unfortunate because faith-
based organizations often allow their beneficiaries greater and more
flexible access to the social services they offer.8 Social science

ment Printing Office 2000) ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND

REVIVAL OF AMERICAN COMMUNITY 123 (2000).
6 Mark Chaves, Religious Congregations and Welfare Reform: Who Will Take Advantage of

'Charitable Choice'?, 64 AM. Soc. REV. 836, 844 (1999).
7 U.S. CONST. amend. I.
8 For example, Charles Clingman, Executive Director of the Jireh Development Corpora-

tion in Cincinnati, Ohio, testifying before the House Subcommittee on the Constitution, stated,
"Unlike secular organizations, faith-based organizations develop immediate relationships with
the clients and the people that they serve .... They are neighborhood residents who we see on a
daily basis at the grocery store, at the market and the bank, whatever .... One thing we bring to
the table is, at the grass roots level, we really do not close. If someone gets in trouble at mid-
night we allow them to call, based on the crisis they have. Other programs close at 5 o'clock.
The government closes at 5 o'clock. Faith-based organizations, i.e., churches, synagogues,
mosques, they don't close. They are available to serve clients 24/7." Community Solutions Act:
Hearing on H. R. 7 Before the House Subcomm. on the Constitution, House Comm. on the Judici-
ary, 107th Cong. 33, 42 (2001). The Reverend Donna Jones of the Cookman United Methodist
Church in north Philadelphia, who runs a charitable choice welfare-to-work program also testi-
fied, "We also found that we were offering something that was unique to our community. . ..

[Vol. 12:2
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research also demonstrates a correlation between the intensity of an
individual's religious involvement and greater well-being, including
happiness,9 hope, optimism, a sense of purpose in life,' ° larger support
networks, and greater social contacts.11 Further, social science
research has demonstrated correlations between membership in a
church and greater well-being,12 greater hope, purpose and meaning, 3

and greater self-esteem. 4 Social service beneficiaries may well prefer
to see such characteristics in their social service providers. The lack of

We also found that we got greater information about family situations, about domestic violence,
about other barriers to employment that were happening in the house than other agencies were
receiving. We also were -because we were a church, there was an expectation that was different
than what they would have expected to have seen in a local agency. . . . People expected us to
go the extra mile. Also because we were a church, we were more flexible in our ability to deliver
services." Id. at 18.

9 BYRON R. JOHNSON ET AL., OBJECTIVE HOPE ASSESSING THE EFFECTIVENESS OF FAITH-

BASED ORGANIZATIONS: A REVIEW OF THE LITERATURE 13-15 (2002) ("Well-being has been
referred to as the positive side of mental health. Symptoms for well-being include happiness,
joy, satisfaction, fulfillment, pleasure, contentment, and other indicators of a life that is full and
complete .... [W]e found that the vast majority of these studies, some 81 percent of the 99
studies reviewed, reported some positive association between religious involvement and greater
happiness, life satisfaction, morale, positive affect or some other measure of well-being.").

10 Id. at 14 ("Researchers have found, on the whole, a positive relationship between mea-
sures of religiosity and hope in varied clinical and non-clinical settings. All total, 25 of 30 studies
reviewed (83%) document that increases in religious involvement or commitment are associated
with having hope or a sense of purpose or meaning in life. Similarly, studies show that increasing
religiousness is also associated with optimism as well as larger support networks, more social
contacts, and greater satisfaction with support.").

11 Id. at 11 ("Over 100 studies examining the religion-depression relationship are reviewed
in this paper and we find that religious involvement tends to be associated with less depression in
68 percent of these articles. People who are frequently involved in religious activities and who
highly value their religious faith are at reduced risk for depression. Religious involvement seems
to play an important role in helping people cope with the effects of stressful life circumstances
.... These findings have been replicated across a number of large, well-designed studies and are
consistent with much of the cross-sectional and prospective cohort research that has found less
depression among the more religious.").

12 S. J. Cutler, Membership in Different Types of Voluntary Associations and Psychological
Well-being, 16 GERONrTOLOGIST 335 (1976); D. J. Kehn, Predictors of Elderly Happiness, 19
ACTIVITIES, ADAPTATION, AND AGING 11 (1995); D. Moberg, Religious Activities and Personal
Adjustment in Old Age, 43 J. OF Soc. PSYCHOL. 261 (1956).

13 L. E. Jackson & R. D. Coursey, The Relationship of God Control and Internal Locus of
Control to Intrinsic Religious Motivation, Coping and Purpose in Life, 27 J. FOR THE Sci. STUDY
OF RELIGION 399 (1988); Sethi, S. & Seligman, M.E.P., Optimism and Fundamentalism, 4
PSYCHOL. Sc., 256 (1993); S. Sethi & M.E.P. Seligman, The Hope of Fundamentalists, 5
PSYCHOL. Sci. 58 (1994).

14 Ryan, R. M., Rigby, S. and King, K., Two Types of Religious Internalization and Their

Relations to Religious Orientations and Mental Health, 65 J. OF PERSONALITY AND Soc.
PSYCHOL. 586 (1993).
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neutral government funding of both nonreligious and religious public
social service providers hurts the needy by denying them the ability to
receive the services of the provider that will best meet their needs.

II. THE "PERVASIVELY SECTARIAN" TEST

Many commentators have described the First Amendment as
erecting a "wall of separation" between church and state. However,
the phrase "wall of separation" is taken from a reply Thomas Jeffer-
son wrote to an address by a committee of the Danbury Baptist Asso-
ciation dated January 1, 1802.15 The Supreme Court has made clear
that the phrase "wall of separation between church and state" is only
a metaphor and that "[t]he metaphor itself is not a wholly accurate
description of the practical aspects of the relationship that in fact
exists between church and state."16  Furthermore, it was James
Madison, not Thomas Jefferson, who was the principal drafter of the
First Amendment, and in the debates concerning the wording of the
First Amendment, Madison stated that he "apprehended the meaning
of the words to be, that Congress should not establish a religion, and
enforce the legal observation of it by law, nor compel men to worship
God in any manner contrary to their conscience." 7 Madison further
stated that he "believed that the people feared one sect might obtain a
preeminence, or two combine together, and establish a religion to
which they would compel others to conform."1 8

Government programs are in accordance with Madison's under-
standing of the First Amendment if they do not prefer religion over
non-religion, or any particular religion over any other particular relig-
ion, if they protect beneficiaries' rights of conscience by allowing them
non-religious alternatives, and if they prevent discrimination against
beneficiaries on the basis of religion. Such criteria are required by
existing laws generally described as providing for "charitable choice"' 9
and by recent legislative proposals.2 °

15 See Reynolds v. United States, 98 U.S. 145, 164 (1878) (quoting a reply from Thomas
Jefferson to an address by a committee of the Danbury Baptist Association (Jan. 1, 1802)).

16 Lynch v. Donnelly, 465 U.S. 668, 673 (1984).
17 1 ANNALS OF CONGRESS 730 (Joseph Gales ed., 1789).
18 Id. at 731.
19 Examples of existing laws that include "charitable choice" provisions are 42 U.S.C.

§ 300x-65 (2000), 42 U.S.C. § 9920 (1998), 42 U.S.C. § 604a (1996), and 42 U.S.C. § 290kk-
1(2002).

20 Community Solutions Act, H.R. 7, 107th Cong. tit. 11 (2001) ("Expansion of Charitable
Choice") (allowing for the public funding of faith-based organizations on the same basis as other

[Vol. 12:2
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Unfortunately, faith-based organizations have oftentimes been
subject to blanket exclusionary rules applied by government grant and
cooperative agreement distributors, or have been subjected to condi-
tions of participation in federal programs that are unconstitutionally
restrictive. As described by the Congressional Research Service,

[I]nterpretations and applications of the establishment of religion
clause of the First Amendment as well as policy decisions by adminis-
trators have in the past generally required programs operated by relig-
ious organizations that receive direct public funding to be essentially
secular in nature. Religious symbols and art have often had to be
removed from the premises .... [C]haritable choice is a legislative
attempt to move beyond these restrictions and allow faith-based orga-
nizations to participate in publicly funded social services programs
while in some manner still retaining their religious character." 21

The charitable choice principles embodied in existing law and
current proposals eliminate restrictions on religious organizations that
the Supreme Court no longer requires or considers constitutionally
legitimate. As Dr. Amy Sherman has written, "Charitable Choice's
most important effect thus far is that it has made collaboration plausi-
ble for those within government and the faith community who had
previously assumed such partnering was somehow outside the bounds
of constitutionality under their (misguided) interpretation of the First
Amendment.

22

nongovernmental organizations; permitting them to maintain their religious character by choos-
ing their staff; prohibiting the use of federal funds for proselytizing activities; and requiring that
alternative providers that are unobjectionable to beneficiaries on religious grounds are availa-
ble) (introduced in the House of Representatives during the 107th Congress).

21 DAVID M. ACKERMAN, CONGRESSIONAL RESEARCH SERVICE, PUBLIC AID AND FAITH

BASED ORGANIZATIONS (CHARITABLE CHOICE): BACKGROUND AND SELECTED LEGAL ISSUES
5-6 (Report for Congress RL 31043, updated February 20, 2002); see also CARL H. ESBECK,
CENTER FOR PUBLIC JUSTICE, THE REGULATION OF RELIGIOUS ORGANIZATIONS AS RECIPIENTS
OF GOVERNMENTAL ASSISTANCE 12-19 (1996); see also, e.g., 24 C.F.R. § 5 70. 2 0 0 0) (2001)
("Constitutional prohibition. In accordance with First Amendment Church/State Principles, as a
general rule, CDBG [Community Development Block Grant] assistance may not be used for
religious activities or provided to primarily religious entities for any activities, including secular
activities."); 24 C.F.R. § 92.257 (2001) ("HOME funds [Home Investment Partnership Funds]
may not be provided to primarily religious organizations, such as churches, for any activity
including secular activities.").

22 DR. AMY S. SHERMAN, CENTER FOR PUBLIC JUSTICE, THE GROWING IMPACT OF CHARI-
TABLE CHOICE: A CATALOGUE OF NEW COLLABORATIONS BETWEEN GOVERNMENT AND

2002]
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Direct payments may be made to faith-based organizations for
public purposes without violating the Establishment Clause. The
Supreme Court has held that faith-based organizations providing ser-
vices that meet social service needs may be federally funded. In
Bowen v. Kendrick,23 the Supreme Court upheld the direct federal
funding of faith-based counseling centers addressing teenage sexuality
under the Adolescent Family Life Act ("AFLA"), which was passed
by Congress in 1981 in response to the "severe adverse health, social,
and economic consequences" '24 that often follow pregnancy and child-
birth among unmarried adolescents. "The AFLA established a pro-
gram for providing direct monetary grants to public or nonprofit
private organizations or agencies 'for services and research in the area
of premarital adolescent sexual relations and pregnancy.' 25

In Bowen, the Court found that Congress had expressly recog-
nized that government alone could not solve the problems of adoles-
cent premarital sexual relations, and that it intended through its
legislation to encourage greater involvement from faith-based organi-

26rtwsstsidtazations in addressing these issues. The Court was satisfied that
encouraging such involvement by faith-based organizations served a
clear secular purpose.2 7 The Court also found that there was nothing
inherently religious about services funded under the AFLA.2 ' The

FAITH-BASED ORGANIZATIONS IN NINE STATES 9 (Charitable Choice Tracking Project March
2000) (emphasis in original).

23 487 U.S. 589 (1988).
24 42 U.S.C. § 333z(a)(5) (1994).
25 H.R. Rep. No. 107-138, pt. 1 (2001) (quoting S. Rep. No. 97-161, at 1 (1981)).
26 Bowen v. Kendrick, 487 U.S. 589, 595-96 (1988) ("Indeed, Congress expressly recognized

that legislative or governmental action alone would be insufficient .... Accordingly, the AFLA
expressly states that federally provided services in this area should promote the involvement of
parents, and should 'emphasize the provision of support by other family members, religious and
charitable organizations, voluntary associations, and other groups."' (emphasis added) (quoting
42 U.S.C. § 300z(a)(10)(C) (1982 ed. and Supp. IV 1986)).

27 Id. at 602 ("As we see it, it is clear from the face of the statute that the AFLA was
motivated primarily, if not entirely, by a legitimate secular purpose - the elimination or reduc-
tion of social and economic problems caused by teenage sexuality, pregnancy, and parenthood.")
(citing 42 U.S.C. §§ 300z(a), (b) (1982 ed. and Supp. IV 1986)).

28 Id. at 594, 605 ("[T]he statute contains a listing of 'necessary services' that may be
funded. These services include pregnancy testing and maternity counseling, adoption counseling
and referral services, prenatal and postnatal health care, nutritional information, counseling,
child care, mental health services, and perhaps most importantly for present purposes, 'educa-
tional services relating to family life and problems associated with adolescent premarital sexual
relations' . . . . Certainly it is true that a substantial part of the services listed as 'necessary
services"' under the Act involve some sort of education or counseling, but there is nothing
inherently religious about these activities and appellees do not contend that, by themselves, the
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Court saw nothing troubling in the congressional recognition that
religion and religious organizations play an important part in solving
social ills. 29 Finally, the Court refused to countenance the notion that
a faith-based organization could not receive direct federal funds for
the provision of public welfare services without impermissibly lending
the imprimatur of government on religious activity.30

Some critics claim that it is unconstitutional for direct grants to be
awarded to so-called "pervasively sectarian" organizations which
would risk an excessive entanglement of government with religion.
The "pervasively sectarian" test was first articulated in Lemon v.
Kurtzman.3 1 The last case in which the Court struck down govern-
mental aid using the "pervasively sectarian" test was School District of
Grand Rapids v. Ball,3a but Ball was recently discredited and partly
overruled in Agostini v. Felton.33 Even Justice Blackmun, in a dissent-

AFLA's 'necessary services' somehow have the primary effect of advancing religion.") (citations
omitted) (quoting and citing 42 U.S.C. § 300z-l(a)(4) (1982 ed. and Supp. IV 1986)).

29 Id. at 606-07 ("Putting aside for the moment the possible role of religious organizations
as grantees, these provisions of the statute reflect at most Congress' considered judgment that
religious organizations can help solve the problems to which the AFLA is addressed .... Noth-
ing in our previous cases prevents Congress from making such a judgment or from recognizing
the important part that religion or religious organizations may play in resolving certain secular
problems.").

30 Id. at 613 ("The facially neutral projects authorized by the AFLA - including pregnancy
testing, adoption counseling and referral services, prenatal and postnatal care, educational ser-
vices, residential care, child care, consumer education, etc. - are not themselves 'specifically
religious activities,' and they are not converted into such activities by the fact that they are
carried out by organizations with religious affiliations.").

31 403 U.S. 602, 613 (1971); see also Hunt v. McNair, 413 U.S. 734, 743 (1973) ("Aid nor-
mally may be thought to have a primary effect of advancing religion when it flows to an institu-
tion in which religion is so pervasive that a substantial portion of its functions are subsumed in
the religious mission or when it funds a specifically religious activity in an otherwise substantially
secular setting.").

32 473 U.S. 373 (1985).
33 521 U.S. 203, 219-23 (1997) ("Our more recent cases have undermined the assumptions

upon which Ball [ I relied .... What has changed since we decided Ball... is our understanding
of the criteria used to assess whether aid to religion has an impermissible effect."). That under-
standing today rejects the notion that use of government aid by faith-based organizations for
proselytizing is necessarily unconstitutional. The four-justice plurality in Mitchell v. Helms
rejected the need to examine the ultimate uses to which faith-based organizations put govern-
ment aid. Instead, the plurality believed that "[slo long as the governmental aid is not itself
unsuitable for use in the public schools because of religious content,... and eligibility for aid is
determined in a constitutionally permissible manner, any use of that aid to indoctrinate cannot
be attributed to the government and is thus not of constitutional concern." Mitchell v. Helms,
530 U.S. 793, 820 (2000) (plurality opinion) (quotations omitted). Justices O'Connor and Breyer
believed that, while the ultimate use of government aid was relevant to the constitutional
inquiry, religious organizations should always be presumed to be acting in good faith. Thus, they
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ing opinion joined by Justices Brennan, Marshall, and Stevens,
described the phrase "pervasively sectarian" as "a vaguely defined
term of art."34 In Mitchell v. Helms,35 the majority of Justices recently
reversed an appeals court holding that providing educational materi-
als and equipment to pervasively sectarian schools was unconstitu-
tional. As the Congressional Research Service concluded in its
December 27, 2000, Report to Congress on Charitable Choice, "In its
most recent decisions[,] the Court appears to have abandoned the pre-
sumption that some religious institutions, such as sectarian elementary
and secondary schools, are so pervasively sectarian that they are con-
stitutionally ineligible to participate in direct public aid programs ....
It also seems clear that for a different majority [of six] Justices (those
joining in the Thomas and O'Connor opinions), the question of
whether a recipient institution is pervasively sectarian is no longer a
constitutionally determinative factor. '36

saw no constitutional problem with aid to sectarian institutions, so long as there were at least
minimal procedural safeguards to prevent diversion, and nothing more than de minimis evidence
of actual diversion. Helms, 530 U.S. at 859, 863-64 (O'Connor, J., concurring in the judgment)
("[T]he Court's willingness to assume that religious school instructors will inculcate religion has
not caused us to presume also that such instructors will be unable to follow secular restrictions
on the use of textbooks .... [Ilt is entirely proper to presume that these school officials will act
in good faith.").

34 Bowen v. Kendrick, 487 U.S. 589, 631 (1988) (Blackmun, J., dissenting).
35 500 U.S. 793 (2000).
36 DAVID M. ACKERMAN, CHARITABLE CHOICE: CONSTITUTIONAL ISSUES AND DEVELOP-

MENTS THROUGH THE 106TH CONGRESS 29, 32 (Cong. Research Serv. Order No. 30388, 2000))
(on file with author). Recently, the Fourth Circuit Court of Appeals in Columbia Union College
v. Oliver, 254 F.3d 496 (4th Cir. 2001), held that the Constitution allows the government to
provide direct aid to a religious organization "without resort to examining [its] pervasively secta-
rian status," as long as there are protections in place prohibiting federal funds from being used
for proselytizing activities. Oliver, 254 F.3d at 504. The court continued, "In addition to the
absence of evidence of actual diversion [of government aid for religious purposes], there are
safeguards against future diversion of [government] funds for sectarian purposes. The statute
requires that a qualifying institution 'may not use' [government] funds 'for sectarian purposes."'
Id. at 506 (internal citations omitted). In that case, the court upheld a state program of direct
government aid to colleges, including religiously affiliated ones, as applied to a Seventh Day
Adventist college even though the college "gave an express preference in hiring. . . to members
of the Church." Id. at 508; see also Univ. of Great Falls v. NLRB, 278 F.3d 1335, 1341 (D.C. Cir.
2002) (rejecting "inquiry into... religious views" as "not only unnecessary but also offensive")
(quoting Mitchell, 530 U.S. at 828 (plurality opinion)); Constitutional Role of Faith-Based Orga-
nizations in Competition for Federal Social Service Funds: Hearing Before the House Subcomm.
on the Constitution of the Comm. on the Judiciary, 107th Cong. 16 (2001) (statement of Carl H.
Esbeck, Senior Counsel to the Attorney General).
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III. THE RIGHT OF FAITH-BASED ORGANIZATIONS TO STAFF ON A
RELIGIOUS BASIS

Despite the abandonment of the "pervasively sectarian" test by
the courts, it has led to the exclusion of faith-based organizations from
equal participation in application processes for federal social service
funds in the past,37 and its impact continues to be felt through federal,
state, and local laws, regulations, and procurement rules written dur-
ing and even after the "pervasively sectarian" test was in effect.

One of the most important charitable choice principles is the
guarantee of institutional autonomy that allows faith-based organiza-
tions to select staff based on their religious beliefs. Faith-based orga-
nizations cannot be expected to sustain their religious drive without
the ability to employ individuals who share the tenets and practices of
their faith.38 Indeed, insofar as courts have had to determine whether
or not an organization is a "church" for tax purposes, it has looked to
whether it is a "coherent group of individuals and families that join
together to accomplish the religious purposes of mutually held
beliefs."39 Courts also look to see whether or not an organization is
affiliated with a church to determine whether or not it should be clas-

37 Ackerman, supra note 36, at 1 ("[T]he establishment clause has in the past generally
been interpreted to bar government from providing direct assistance to organizations that are
"pervasively sectarian." As a consequence, government funding agencies have often required
religious social services providers, as conditions of receiving public funds, to be incorporated
separately from their sponsoring religious institutions ... and to remove religious symbols from
the premises in which the services are provided."); see also DAVID M. ACKERMAN, PUBLIC AID
AND FAITH-BASED ORGANIZATIONS (CHARITABLE CHOICE): BACKGROUND AND LEGAL ISSUES
(Cong. Research Serv. Order No. RL 31043, 2002) at 5-6, available at http://www.house.gov/
htbin/crsprodget?/rl/RL31043 (last visited Apr. 28, 2002) ("[R]eligious entities that have been
found to be 'pervasively sectarian,' i.e., entities in which religion is a pervasive element of all that
they do, have in the past generally been constitutionally ineligible to participate in direct funding
programs, because they have been deemed unable to separate their secular functions from their
religious functions and thus unable to meet the constitutional requirement that direct aid be
limited to secular use.").

38 Many faith-based organizations do not staff on a religious basis, nor do they desire to do
so. However, many others do and believe it is essential to their continued vitality that they be
able to continue to do so. Further, many faith-based organizations that staff on a religious basis
do so with respect to some jobs but not others. Finally, many faith-based organizations do not
staff on the basis of religion in any affirmative sense, but they do require that employees not be
in open defiance of the organization's creed or teachings.

39 See Church of Eternal Life & Liberty, Inc. v. Comm'r, 86 T.C. 916, 924 (1986) (defining a
church as "a coherent group of individuals and families that join together to accomplish the
religious purposes of mutually held beliefs. In other words, a church's principal means of accom-
plishing its religious purposes must be to assemble regularly a group of individuals related by
common worship and faith.").
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sified as a religious organization.4" If churches are to be invited to join
federal social service efforts, their ability to remain "a coherent group
of individuals . . . that join together to accomplish the religious pur-
poses of mutually held beliefs" must be protected.

Many faith-based organizations believe that they cannot maintain
their religious vision over a sustained time period without the ability
to replenish their staff with individuals who share the tenets and doc-
trines of the association. They prefer working with those of the same
faith, not out of animus, but out of a desire to surround themselves
with those who reinforce their faith. This guaranteed ability is central
to each organization's freedom to define its own mission according to
the dictates of its faith. It was for this reason that Congress wrote into
Section 702(a) of Title VII of the Civil Rights Act of 1964, an exemp-
tion from the federal prohibition of religious discrimination by relig-
ious employers.41 Courts have held that a religious organization does

40 In EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610 (9th Cir. 1988), cert. denied, 489
U.S. 1077 (1989), the court held that employer was not a religious organization exempt from
Title VII because it did not find that the employer had "significant religious characteristics,"
which it described as an affiliation with a church and the mention of religious purposes in its
articles of incorporation. Id. at 618, 619.

41 Section 702 of the Civil Rights Act of 1964 states,
This subchapter shall not apply to an employer with respect to the employment of aliens
outside any State, or to a religious corporation, association, educational institution, or
society with respect to the employment of individuals of a particular religion to perform
work connected with the carrying on by such corporation, association, educational institu-
tion, or society of its activities.

42 U.S.C. § 2000e-l(a))(1994). Title VII applies to employers with "fifteen or more employ-
ees for each working day in each of twenty or more calendar weeks in the current or preceding
calendar year." 42 U.S.C. § 2000e(b)(1994). Employees of certain small organizations are not
protected under Title VII; their protections are found in state or local anti-discrimination stat-
utes. The following state laws generally prohibit discrimination in employment based on religion
and apply to organizations with more than the indicated number of employees. ALASKA STAT.
§§ 18.80.220, .300(4) (Michie 2000) (1 or more employees within state); ARIZ. REV. STAT. §§ 41-
1461, -1463 (West 1999) (15 or more); ARK. CODE ANN. §§ 16-123-107, -102(5) (Michie Supp.
2001) (9 or more within state); CAL. GOV'T CODE ANN. §§ 12940, 12926(d) (West 1992 & Supp.
2002) (5 or more); CoLo. REV. STAT ANN. §§ 24-34-401, -402(3) (West 2001) (1 or more); CONN.
GEN. STAT. ANN. §§ 46a-60, -51(10) (West Supp. 2002) (3 or more); DEL. CODE ANN. tit. 19,
§§ 710(2), 711 (Michie Supp. 2002) (4 or more within state); D.C. CODE ANN. §§ 2-1402.01(10), -
1402.11 (2001) (1 or more); FLA. STAT. ANN. §§ 760.02(7), .10 (West 1997) (15 or more); HAW.
REV. STAT. ANN. §§ 378-1, -2 (Michie 1999 & Supp. 2001) (1 or more); IDAHO CODE §§ 67-
5902(6), -5909 (Michie 2001); 775 ILL. COMP. STAT. ANN. §§ 5/2-101(B), -102 (West 2001) (15 or
more within state); IND. CODE ANN. §§ 22-9-1-2, -3(h) (West 1997) (6 or more within state);
IOWA CODE ANN. §§ 216.2(7), .6 (West 2000) (1 or more within state); KAN. STAT. ANN. §§ 44-
1002(b), -1009 (2000) (4 or more within state); Ky. REv. STAT. ANN. §§ 344.030(2), .040 (Michie
1997) (8 or more within state); LA. REV. STAT. ANN. §§ 23:302(2), :332 (West 1998 & Supp.
2002) (20 or more); ME. REV. STAT. ANN. tit. 5, §§ 4553(4), 4572 (West 2002) (1 or more within
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not forfeit the § 702(a) exemption just because the organization is a
recipient of government funds.42

Occasionally, the charge is made that charitable choice is govern-
ment-funded job discrimination. However, the purpose of charitable
choice funding is not to create jobs, or to fill the coffers of faith-based

state); Mo. ANN. CODE art. 49B, §§ 15(b), 16 (1998) (15 or more); MASS. GEN. LAWS ANN. ch.
151B, §§ 1(5), 4 (West Supp. 2002) (6 or more); MIcH. COMP. LAws §§ 37.2201(1), .2202 (2001)
(1 or more); MINN. STAT. ANN. §§ 363.01(17), .03 (West. Supp. 2002) (1 or more); Mo. ANN.
STAT. §§ 213.010(7), .055 (West 2002) (6 or more within state); MorNr. CODE ANN. §§ 49-2-
101(11), -303 (2001) (1 or more); NEB. REV. STAT. ANN. §§ 48-1102(2), -1104 (Michie 2002) (15
or more); NEV. REV. STAT. ANN. §§ 613.310(2), .330 (Michie 2000 & Supp. 2001) (15 or more);
N.H. REV. STAT. ANN. § 354-A:2(VII), -A:7 (Supp. 2001) (6 or more); N.J. STAT. ANN. §§ 10:5-
5(e), :5-4 (West 1993 & Supp. 2002) (1 or more); N.M. STAT. ANN. §§ 28-1-2(B), -7 (Michie 2000
& Supp. 2001) (4 or more); N.Y. ExEc. LAW §§ 292(5), 296 (McKinney 2001); N.C. GEN. STAT.
§ 143-422.2 (2001) (15 or more within state); N.D. CEr. CODE §§ 14-02.4-02(7), -3 (1997 &
Supp. 2001) (1 or more); OHio REV. CODE ANN. §§ 4112.01(A)(2), .02 (West 2001) (4 or more
within state); OKLA. STAT. ANN. tit. 25, §§ 1301(1), 1302 (West 1987 & Supp. 2002) (15 or more);
OR. REV. STAT. § 659.010(6), .030 (1999) (1 or more); 43 PA. CONS. STAT. ANN. §§ 954(b), 955
(West Supp. 2001) (4 or more within state); R.I. GEN. LAWS §§ 28-5-6(7), -7 (Supp. 2001) (4 or
more); S.C. CODE ANN. §§ 1-13-30(e), -80 (Law. Co-op. 1986 & Supp. 2001) (15 or more); S.D.
CODIFIED LAWS §§ 20-13-1(7), -10 (Michie 1995) (1 or more); TENN. CODE ANN. §§ 4-21-102(4),
-401 (1998) (8 or more); TEX. LABOR CODE ANN. §§ 21.002(8), .051 (Vernon 1996 & Supp. 2002)
(15 or more); UTAH CODE ANN. § 34A-5-102(8), -106 (2001) (15 or more within state); VT.
STAT. ANN. tit. 21, §§ 495, 495d(1) (Supp. 2001) (1 or more within state); VA. CODE § 2.2-2639
(Michie 2001) (6 or more); WASH. REV. CODE ANN. §§ 49.60.040(3), .60.180 (West 2002) (8 or
more); W. VA. CODE ANN. §§ 5-11-3(d), -9 (Michie 1999) (12 or more within state); Wis. STAT.
ANN. §§ 111.32(6), .321, .322 (West Supp. 2001) (1 or more); Wyo. STAT. ANN. §§ 27-9-102(b), -
105 (Michie 2001) (2 or more within state). Alabama, Georgia and Mississippi do not prohibit
discrimination in employment based on religion.

42 Hall v. Baptist Mem'l Health Care Corp., 215 F.3d 618, 625 (6th Cir. 2000) (dismissing
religious discrimination claim filed by employee against religious organization because organiza-
tion was exempt from Title VII and the receipt of substantial government funding did not bring
about a waiver of the exemption); Siegel v. Truett-McConnell College, 13 F. Supp. 2d 1335, 1343-
45 (N.D. Ga. 1994), affd, 73 F.3d 1108 (11th Cir. 1995) (table) (dismissing religious discrimina-
tion claim filed by faculty member against religious college because college was exempt from
Title VII and the receipt of substantial government funding did not bring about a waiver of the
exemption or violate the Establishment Clause); Young v. Shawnee Mission Med. Ctr., 1988 U.S.
Dist. LEXIS 12248 (D. Kan. Oct. 21, 1988) (holding that religious hospital did not lose Title VII
exemption merely because it received federal Medicare payments); see Little v. Wuerl, 929 F.2d
944, 951 (3d Cir. 1991) (holding that exemption to Title VII for religious staffing by a religious
organization is not waivable); Ward v. Hengle, 706 N.E.2d 392, 395 (Ohio App. Ct. 1997), appeal
denied, 692 N.E.2d 617 (Ohio 1998) (holding that exemption to Title VII for religious staffing by
a religious organization is not waivable); Arriaga v. Loma Linda Univ., 13 Cal. Rptr. 2d 619 (Cal.
Ct. App. 1992) (holding that religious exemption in state employment nondiscrimination law was
not lost merely because religious college received state funding); Saucier v. Employment Sec.
Dep't, 954 P.2d 285 (Wash. Ct. App. 1998) (holding that Salvation Army's religious exemption
from state unemployment compensation tax does not violate Establishment Clause merely
because the job of a former employee in question, a drug abuse counselor, was funded by federal
and state grants).
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organizations, but to fund social services for those in need. It is the
faith-based organization, of course, that is making staffing decisions
on the basis of religion, not the government.43 Section 702(a) of the
Civil Rights Act of 1964 has for decades exempted nonprofit private
religious organizations, engaged in both religious and nonreligious
nonprofit activities, from Title VII's prohibition on discrimination in
employment on the basis of religion.' As enacted in 1964, the origi-
nal section 702 exemption permitted religious employers to discrimi-
nate on religious grounds in employment only with regard to
"religious activities. '45  The 1972 amendment to section 702 then
expanded the exemption to permit religious employment discrimina-
tion with regard to all activities conducted by the religious employer
regardless of whether they were religious or nonreligious in nature.46

The Supreme Court, including Justices Brennan and Marshall, upheld
this expanded exemption in Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-day Saints v. Amos.47 When it

43 Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints v.
Amos, 483 U.S. 327, 337 n.15 (1987) (upholding exemption of religious organizations from provi-
sions of Title VII prohibiting discrimination on basis of religion) ("Undoubtedly, [the complain-
ant's] freedom of choice in religious matters was impinged upon, but it was the Church ... and
not the Government, who put him to the choice of changing his religious practices or losing his
job.").

44 Title VII exempts "a religious corporation, association, educational institution, or society
with respect to the employment of individuals of a particular religion to perform work connected
with the carrying on by such corporation, association, educational institution, or society of its
activities." 42 U.S.C. § 2000e-l(a) (1991).

45 The original section 702 exemption, as enacted in 1964, read, in pertinent part: "This title
shall not apply to ... a religious corporation, association, or society with respect to the employ-
ment of individuals of a particular religion to perform work connected with the carrying on by
such corporation, association, or society of its religious activities or to an educational institution
with respect to the employment of individuals to perform work connected with the educational
activities of such institution." Pub. L. No. 88-352, 78 Stat. 255, 42 U.S.C. § 2000e-1 (1964).

46 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (1972)
(amending 42 U.S.C. 2000e (1964)).

47 483 U.S. 327 (1987). The Section 702 exemption for religious organizations in Title VII
should not be confused with the so-called "ministerial exception," which is a legal doctrine
developed by the courts, not Congress. The Establishment Clause, as interpreted by the courts,
exempts the selection of clergy from Title VII and other similar statutes and, as a consequence,
precludes civil courts from adjudicating a broader range of employment discrimination suits by
ministers against the church or religious institution employing them. EEOC v. Catholic Univ. of
America, 83 F.3d 455, 464-65 (D.C. Cir. 1996) (finding EEOC investigation into Catholic nun's
gender discrimination claim was barred by Establishment Clause); Bollard v. Cal. Province of
the Society of Jesus, No. C 97-3006 SI, 1998 WL 273011, at *5 (N.D. Cal. May 15, 1998) (dis-
missing Title VII sexual harassment claim against religious organization because, under Estab-
lishment Clause, court lacked subject matter jurisdiction); Himaka v. Buddhist Churches of Am.,
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enacted Title VII in 1964, Congress was aware that religious institu-
tions of higher education that would be eligible for exemption in
§ 703(e)(2) of Title VII were receiving funds under federal programs
in the form of grants and student aid. For example, under the GI Bill,
established in 1944, military veterans were able to attend the college
or university of their choice - public or private, sectarian or non-secta-
rian - and the tuition costs were either offset or covered in full
through a voucher payment sent to the selected school.48 When the
Title VII exemption for religious organizations allowing their hiring to
be based on religion was expanded to include even non-ministerial
positions in 1972, "Pell" grants for students enrolling in undergradu-
ate studies, including studies at religiously affiliated colleges, were
under active discussion and became law that same year.49 Not only

917 F. Supp. 698, 707-09 (N.D. Cal. 1995) (holding that minister's Title VII retaliation claim
should be dismissed based upon excessive government entanglement with religion in violation of
Establishment Clause); Van Osdol v. Vogt, 908 P.2d 1122, 1130-32 (Colo. 1990) (holding that
Establishment Clause insulated a religious institution's choice of minister from judicial review;
Title VII claim against church was properly dismissed); Geraci v. Eckankar, 526 N.W.2d 391,
399-400 (Minn. Ct. App. 1995) (gender discrimination claim against church is barred by Estab-
lishment Clause). However, persons are not covered by the so-called "ministerial exception"
unless they perform ministerial functions. See Catholic Univ., 83 F.3d. at 464; see also EEOC v.
Southwestern Baptist Theological Seminary, 651 F.2d 277, 283 (5th Cir. 1981) (holding that, for
purposes of an exception, the term "ministers" includes non-ordained faculty at Baptist seminary
where no course has "a strictly secular purpose"). For example, in Weissman v. Congregation
Shaare Emeth, the court found that the plaintiff was able to bring an age discrimination action
against his temple without violating the First Amendment because he "was responsible for logis-
tical support of activities including supervision of administrative, clerical, building maintenance,
and custodial personnel. He also managed property and equipment and maintained financial
records. He was not a member of the clergy and played no role in decisions relating to spiritual
matters." 38 F.3d 1038, 1040 (8th Cir.1994); see also EEOC v. Roman Catholic Diocese of
Raleigh, 213 F.3d 795, 801 (4th Cir. 2000) ("Where no spiritual function is involved, the First
Amendment does not stay the application of a generally applicable law such as Title VII to the
religious employer unless Congress so provides."); Geary v. Visitation of the Blessed Virgin
Mary Parish School, 7 F.3d 324, 331 (3d Cir. 1993) (lay teacher in elementary parochial school
not covered by ministerial exemption); DeMarco v. Holy Cross High School, 4 F.3d 166, 171-72
(2d Cir. 1993) (lay math teacher not covered by ministerial exemption). Consequently, volun-
teers and other personnel at faith-based organizations performing secular, clerical, custodial, or
administrative functions would not be covered by the ministerial exception.

48 Servicemen's Readjustment Act of 1944, Pub. L. No. 78-346, 58 Stat. 284, 288-89 (1944)
("[A qualifying veteran] shall be eligible for and entitled to such course of education or training
as he may elect, and at any approved educational or training institution at which he chooses to
enroll .... "). The current program provides for payment to be made to the eligible serviceman
directly. See 38 U.S.C. § 3014 (2001).

49 Pell Grants were established by the Education Amendments of 1972, 20 U.S.C. § 1070
(1998), for the purpose of subsidizing tuition, fees, and certain costs of attendance for people
pursuing an undergraduate degree.
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does no provision in § 702(a) state that its exemption is forfeited
when a faith-based organization receives a federal grant, but the fed-
eral circuits that have faced the issue have also held that the protec-
tions of § 702(a) cannot be waived.5"

Nor is staffing on a religious basis invidious discrimination based
on an immutable trait, or for a purpose other than preserving the
religious character of an organization. Indeed, a religious organiza-
tion favoring the employment of those of like-minded faith is compa-
rable to an environmental organization favoring employees devoted

50 Hill v. Baptist Mem'l Health Care Corp., 215 F.3d 618, 625 (6th Cir. 2000) ("[T]he statu-
tory exemptions from religious discrimination claims under Title VII cannot be waived ....
[T]he exemptions reflect a decision by Congress that religious organizations have a constitu-
tional right to be free from government intervention."); Little v. Wuerl, 929 F.2d 944, 951 (3d
Cir. 1991) (holding argument that religious organization can waive Title VII exemption "incor-
rectly views [the exemption] as a privilege or interest granted to those organizations. Instead,
those exemptions reflect a decision by Congress that the government interest in eliminating
religious discrimination by religious organizations is outweighed by the rights of those organiza-
tions to be free from government intervention."); Siegel v. Truett-McConnell Coll., 13 F.
Supp.2d 1335, 1343-45 (N.D. Ga. 1994), aff d, 73 F.3d 1108 (11th Cir. 1995) (table) (dismissing
religious discrimination claim filed by faculty member against religious college because college
was exempt from Title VII and the receipt of substantial government funding did not bring about
a waiver of the exemption or violate the Establishment Clause).

One district court, in an unpublished decision, has held that a direct government grant to an
organization that staffs on a religious basis violates the Establishment Clause of the First
Amendment. See Dodge v. Salvation Army, 1989 U.S. Dist. LEXIS 4797, *4 (S.D. Miss. Jan. 10,
1989). However, that decision was of doubtful authority in 1989 in light of Corp. of the Presiding
Bishop of the Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327 (1987). and it is
of even more doubtful authority today in light of the discussion here of more recent court deci-
sions. Also, the constitutionality of the § 702(a) exemption for religious organizations receiving
government grants is supported by decisions handed down prior to 1989 supporting Congress'
decision to protect the right of religious hospitals funded under the Hill-Burton Act to refuse to
provide abortions and sterilizations where the performance of such operations is prohibited by
the religion organization running the hospital. Title IV, § 401(b)(2)(a), states, "The receipt of
any grant ... under the Public Health Service Act, the Community Mental Health Centers Act,
(or the Developmental Construction Act,) or the Developmental Disabilities Service and Facili-
ties Construction Act by any individual or entity does not authorize any court or any public
official or other public authority to require ... [s]uch entity to ... make its facilities available for
the performance of any sterilization procedure or abortion if the performance of such procedure
or abortion in such facilities is prohibited by the entity on the basis of religious beliefs or moral
convictions." Pub. L. No. 93-45, 87 Stat. 91 (1973). The courts have rejected claims that govern-
ment funding of these hospitals, under such circumstances, promoted religious belief in violation
of the Establishment Clause. Indeed, courts have held that such funding only seeks to preserve
religious neutrality. See Chrisman v. Sisters of St. Joseph of Peace, 506 F.2d 308, 311 (9th Cir.
1974) ("Here Congress sought to retain its neutrality in the debate over the morality of volun-
tary sterilizations by preventing the reception of federal health program funds from being used
as a basis for compelling a hospital to perform such surgery against the dictates of its religious or
moral beliefs."); Taylor v. St. Vincent's Hosp., 523 F.2d 75, 76 (9th Cir. 1975).
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to environmentalism or a teacher's union hiring only those opposed to
school voucher initiatives.

In fact, prohibiting religious organizations from maintaining their
religious character through hiring practices would endanger much cur-
rent federal funding for child services and education. One survey, for
example, found that 51% of nonprofit organizations delivering child
services were religiously affiliated, and of those 82% received public
funds. A majority of these religiously affiliated nonprofit organiza-
tions received over 40% of their budgets from government sources.
The survey also found that 70% of nonprofit colleges and universities
were religiously affiliated, and of those 97% received public funds.51

The same survey found that 44% of the religiously affiliated nonprofit
organizations delivering child services only hired staff who agreed
with their religious orientation, or gave preference to them, and that
56% of the religiously affiliated nonprofit colleges and universities
only hired staff who agreed with their religious orientation, or gave
preference to them.2 In sum, roughly half of the religiously affiliated
child care services and colleges and universities surveyed receive large
amounts of public funds and maintain their religious character
through hiring practices. A rule prohibiting government funds from
finding their way to religious organizations that make staffing deci-
sions based on religion would pull public funding from these child care
services and colleges and universities.53

The Supreme Court has repeatedly held that the Establishment
Clause is not violated when government refrains from imposing a bur-
den on religion, even though that same burden is imposed on the non-
religious who are otherwise similarly situated. In Amos,54 the
Supreme Court upheld an exemption permitting religious organiza-
tions to discriminate on a religious basis in matters concerning
employment. Finding that the exemption did not violate the Estab-
lishment Clause, the Supreme Court has made clear that "it is a per-
missible legislative purpose to alleviate significant governmental

51 STEPHEN V. MONSMA, WHEN SACRED AND SECULAR MIx: RELIGIOUS NONPROFIT
ORGANIZATIONS AND PUBLIC MONEY 68 (1996).

52 Id. at 74-75, This. 6 -7.
53 Religiously motivated schools often consider religion in their hiring practices and remain

viable because their students receive federal funds. Students may use federal veterans' benefits,
federal Pell Grants, and other federal educational grants and loans at any accredited institution
of higher learning, including religious schools and seminaries that discriminate in hiring faculty
and staff based on religion.

54 483 U.S. 327 (1987).
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interference with the ability of religious organizations to define and
carry out their religious missions."55 Justice Brennan, in his concur-
ring opinion in Amos, recognized that many religious organizations
and associations engage in extensive social welfare and charitable
activities, such as operating soup kitchens and day care centers or pro-
viding aid to the poor and the homeless. Even where the content of
such activities is nonreligious, in the sense that it does not include
religious teaching, proselytizing, prayer or ritual, Justice Brennan rec-
ognized that the religious organization's performance of such func-
tions is likely to be "infused with a religious purpose."56 He also
recognized that churches and other religious entities "often regard the
provision of such services as a means of fulfilling religious duty and of
providing an example of the way of life a church seeks to foster.""
Consequently, Justice Brennan concluded that the

substantial potential for chilling religious activity makes inappropriate
a case-by-case determination of the character of a nonprofit organiza-
tion, and justifies a categorical exemption for nonprofit activities ....
While not every nonprofit activity may be operated for religious pur-
poses, the likelihood that many are makes a categorical rule a suitable
means to avoid chilling the exercise of religion.58

A religious organization may have good reason for preferring
that individuals similarly committed to its religiously motivated mis-
sion operate such secular programs, for such collective activity can be
"a means by which a religious community defines itself."59 Indeed,
such collective activity not only can advance the organization's own
religious objectives, but also can further the religious mission of the
individuals that constitute the religious community: "For many indi-
viduals, religious activity derives meaning in large measure from par-

55 Id. at 335.
56 Id. at 344 (Brennan, J., concurring).
57 Id.
58 Id. at 345. Justice Brennan also made clear that any exemption that seeks to distinguish

between religious and secular activities substitutes the judgment of the government for that of
the religious organization as to whether the activity in question is religious or secular. Id. at 343-
44. Although an organization and its activities may appear to be nonreligious to the govern-
ment, such activities may be vital to the church's mission as understood by its members. To
allow the government the final say as to what is religious and what is not religious would entan-
gle the government in religion and chill an organization's right to freely exercise its religion. Id.

59 Id. at 342.

[Vol. 12:2
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ticipation in a larger religious community. Such a community
represents an ongoing tradition of shared beliefs, an organic entity not
reducible to a mere aggregation of individuals."60

Accordingly, the selection of those who share the same faith in
particular social service programs will ordinarily advance a religious
organization's religious mission, facilitate the religiously motivated
calling and conduct of the individuals who are the constituents of that
organization, and fortify the organization's religious tradition. Where
an organization makes such a showing, the Title VII prohibition on
religious discrimination would impose "significant governmental
interference" with the ability of that organization "to define and carry
out [its] religious mission,"61 even as applied to employees who are
engaged in work that is secular in content. Where that is the case, the
section 702(a) exemption would be a permissible religious accommo-
dation that "alleviat[es] special burdens. '6 2 The Title VII exemption,
as applied to employees of faith-based organizations in programs that
are direct recipients of government funding, is constitutionally sound.

When the Court permits a legislature to exempt religion from
regulatory burdens, it enables private religious choice. To establish a
religion connotes that a government must take some affirmative step
to achieve the prohibited result. On the other hand, for government
to passively leave religion where it found it cannot be an act establish-
ing a religion. Pointing out that it had previously upheld laws that
helped religious groups advance their purposes, the Supreme Court
explained, "A law is not unconstitutional simply because it allows
churches to advance religion, which is their very purpose .... [T]he
Court.. . has never indicated that statutes that give special considera-
tion to religious groups are per se invalid. '63 In other words, the state
does not support or establish religion by leaving it alone.

60 Id.
61 Id. at 335.
62 Bd. of Educ. v. Grumet, 512 U.S. 687, 705 (1994).
63 Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints v.

Amos, 483 U.S. 327, 338 (1987).
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IV. THE COSTS OF DENYING RELIGIOUS ORGANIZATIONS THE
RIGHT TO STAFF ON A RELIGIOUS BASIS WHEN TAKING
PART IN FEDERAL SOCIAL SERVICE PROGRAMS

Provisions in federal legislation enabling religious organizations
to retain their exemption from Title VII's prohibition on staffing
based on religion when such organizations take part in federal social
service programs are essential to allowing churches to remain
churches when they join federal social service efforts to help people in
need. As the New Republic's legal critic, Professor Jeffrey Rosen, has
made clear, "preserving churches' ability to fire or refuse to hire peo-
ple who reject their religious values is central to charitable choice; it is
necessary to protect religious autonomy and state neutrality."'  Faith-
based organizations cannot be expected to sustain their religious drive
without the ability to employ individuals who share the tenets and
practices of their faith, a faith that motivates them to serve their
neighbors in trouble. Common religious values contribute to a unity
of purpose that may well translate into a shared organizational vision
that allows religious organizations to provide better services even if
those services are secular in nature. Indeed, in Bowen v. Kendrick,65
the United States Supreme Court upheld a program allowing federal
funds to be given to faith-based organizations for family counseling,
including faith-based organizations who required their employees to
follow religious directives."

Justice William Brennan, writing for the Supreme Court in Rob-
erts v. United States Jaycees,67 stated,

There can be no clearer example of an intrusion into the internal
structure or affairs of an association than a regulation that forces the
group to accept members it does not desire. Such a regulation may
impair the ability of the original members to express only those views

64 Jeffrey Rosen, Why the Catholic Church Shouldn't Have to Hire Gays, THE NEW REPUB-
LIC, Feb. 26, 2001, at 16.

65 487 U.S. 589, 615 (1988) (upholding the Adolescent Family Life Act ("AFLA")).
66 Kendrick v. Bowen, 657 F. Supp. 1547, 1564-65 (D.D.C. 1987), overruled by Bowen v.

Kendrick, 487 U.S. 589, 615 (1988) ("[At] St. Margaret's Hospital, a self-described 'Christian
institution' committed to acting 'in harmony with the teaching of the Catholic Church' . . . [a]t
least one AFLA-funded employee of St. Margaret's was told that she must follow the directives
set forth in 'Ethical and Religious Directives of Catholic Facilities.'").

67 468 U.S. 609 (1984).
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that brought them together. Freedom of association therefore plainly
presupposes a freedom not to associate.68

Members of faith-based organizations should enjoy the same
rights to associate with others sharing their unique vision as other,
non-religious groups currently enjoy. Employees are often more
important than the members of a faith-based organization because the
employees are the organization in the eyes of the public. As Professor
Rosen has elaborated,

[It's obvious, on reflection, that without the ability to discriminate on
the basis of religion in hiring and firing staff, religious organizations
lose the right to define their organizational mission enjoyed by secular
organizations that receive public funds .... Planned Parenthood may
refuse to hire those who don't share its views about abortion; equal
treatment requires that churches, mosques, and synagogues have the
same right to discriminate on ideological grounds. 69

According to the Planned Parenthood Federation of America's
Web site, "Planned Parenthood believes in everyone's right to choose
when or whether to have a child ... "70 The Planned Parenthood
Federation of America also received the following amounts of federal
funds to support domestic and international reproductive health activ-
ities in recent years: $137,337,724 in fiscal year 2000, $125,751,924 in
fiscal year 1999,71 $120,645,606 in fiscal year 1998, and $115,795,461 in
fiscal year 1997.72

Political parties, too, enjoy the right to hire only those who share
a particular view, even when they receive government funds. In Dem-
ocratic Party of the United States v. Wisconsin, 3 the Supreme Court

68 Id. at 623.
69 Rosen, supra note 64.
70 http://www.plannedparenthood.org/about/index.htmil.
71 GEN. ACCOUNTING OFFICE, GAO-02-81R (November 13, 2000).
72 GEN. ACCOUNTING OFFICE, GAO/HEHS-00-147R (July 18, 2000) While Planned

Parenthood can be prohibited by law from using federal funds to promote abortions, see Rust v.
Sullivan, 500 U.S. 173, 180, 193 (1991), even under such restrictions Planned Parenthood retains
its ability to hire only those who support a person's right to an abortion. Similarly, religious
organizations can be prohibited from using federal funds received directly for "sectarian wor-
ship, instruction, or proselytization," see, e.g., 42 U.S.C. § 604a(j), yet even under such restric-
tions - if religion is to be treated equally - religious organizations should also retain their
ability to staff on a religious basis.

73 450 U.S. 107, 122 (1981) (citing Ray v. Blair, 343 U.S. 214, 221-22 (1952)).
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made clear that political parties have the right to "protect themselves
'from intrusion by those with adverse political principles"' by defining
the method for selecting delegates to their national convention. The
Court elaborated:

[T]he members of the National Party, speaking through their rules,
chose to define their associational rights by limiting those who could
participate in the processes leading to the selection of delegates to
their National Convention .... [T]his Court has recognized that the
inclusion of persons unaffiliated with a political party may seriously
distort its collective decisions - thus impairing the party's essential
functions - and that political parties may accordingly protect them-
selves "from intrusion by those with adverse political principles., 74

More generally, the Court stated, freedom to associate to pro-
mote shared values includes "freedom to identify the people who con-
stitute the association, and to limit the association to those people
only .... 'Freedom of association would prove an empty guarantee if
associations could not limit control over their decisions to those who
share the interests and persuasions that underlie the association's
being."' 75 This is true even though presidential candidates of both the
Democratic and Republican parties receive millions of dollars in fed-
eral funds.76

The fundamental right to associate was recently reaffirmed by the
Supreme Court in Boy Scouts of America v. Dale,77 in which the Court
held that the Boy Scouts could not be required to retain a gay man in
the ranks of its troop leaders in the face of its longstanding rejection
of open homosexuality. The Court held that "[t]he forced inclusion of
an unwanted person in a group infringes the group's freedom of
expressive association if the presence of that person affects in a signifi-
cant way the group's ability to advocate public or private view-
points."78 Further, the Court stated, "[a]s we give deference to an

74 Id.
75 Id. at 122 & n.22 (quoting LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 791

(1978)).
76 Public funding in the form of cash grants to candidates or parties has been used in presi-

dential elections since 1976. The Presidential Election Campaign Fund Act funds presidential
campaigns according to the percentage of the vote their parties received in the prior election. 26
U.S.C.A. §§ 2003-04, 9002(6)-(7) (1982).

77 530 U.S. 640 (2000).
78 Id. at 648.
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association's assertions regarding the nature of its expression, we must
also give deference to an association's view of what would impair its
expression.

79

Members of churches and other religious organizations are not
bad people motivated by ill will. Quite the contrary, often it is those
whose compassion for the poor has the deep roots of faith who stand
strongest against the winds of despair. The strength that comes with
spiritual belief is a powerful spur to human improvement and serves
as inspiration for untold numbers of selfless acts. Those who seek to
surround themselves with others of like faith do not do so because
they dislike others, but rather because they believe doing so will rein-
force their own faith, and consequently strengthen their drive to
breathe renewing life into their faith-driven efforts to help those in
need. As Justice O'Connor has made clear, "the question whether
[certain] classifications communicate an invidious message [is] in large
part a legal question to be answered on the basis of judicial interpreta-
tion of social facts."8 The facts simply do not bear out the claim that
religious organizations engage in invidious discrimination when they
hire those who share their own faith.

Faith is an idea. Unlike racism or other forms of "invidious dis-
crimination," faith is not tied to the color of one's skin, to genetic
makeup, or to one's ethnic ancestry. It is a unique blend of emotion
and intellect that can be shared by anyone. When a religious group
seeks to staff its church outreach program on a religious basis, it is not
engaging in the sort of invidious discrimination that is viewed as
immoral and thus rightly forbidden by law. Invidious discrimination is
clearly not at work when, for example, the Knights of Columbus limits
membership to Catholics, or when an Islamic organization limits its
hires to Muslims and engages, as a group, in public services helping
those in need.81 As Professor Rosen has described it:

79 Id. at 653.
80 Wallace v. Jaffree, 472 U.S. 38, 76 (1985) (O'Connor, J., concurring).
81 Critics, who claim that when religious organizations that hire on a religious basis receive

federal funds "federally funded discrimination" occurs, implicitly recognize this when they con-
spicuously stop short of pursuing the logical end of their rhetoric. As Nathan Diament has writ-
ten, "If faith institutions' hiring practices are so terribly wrong, are we not obligated to oppose
them however we can, irrespective of whether they receive federal funds? If, as the critics sug-
gest, churches and synagogues are such bigoted institutions, why do we offer them tax-exempt
status? Why do we afford their supporters tax deductions for their contributions? Why do we
hallow their role in society as we do?" Nathan Diament, Editorial, A Slander Against Our
Sacred Institutions, WASH. POST., May 28, 2001, at A23.
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[A]t the beginning of the twenty-first century, discrimination on the
basis of religion seems different from discrimination on the basis of
race and gender, because religion is becoming more a matter of choice
and less a matter of birth. There are now black Jews and Asian
evangelicals; and it's hard to see religion as immutable, or religious
discrimination as invidious, when, in a multicultural age, religious
identity is increasingly self-constructed. If you want to work in a Bap-
tist soup kitchen, all you have to do is become a Baptist .... If faith-
based organizations are to compete against secular ones on equal
terms, they must be protected from anti-discrimination law to avoid
being transformed into something they are not.82

Nathan J. Diament, Director of Public Policy for the Union of
Orthodox Jewish Congregations of America, has also stated, "[a]t
their core, religious groups don't care about where you come from or
what you look like, only what you believe."83

The threat posed to religious organizations if they are denied
their right to staff on a religious basis when they join federal social
service efforts encompasses much more than forced associations.
Denying their right to staff on a religious basis also invites lawsuits
based on the exposure of employees to a so-called "hostile work envi-
ronment" - that is, one characterized by a message that could be
interpreted as disapproving of them. 4

While beneficiaries of the federal social service programs should
be guaranteed an alternative that is unobjectionable to them on relig-
ious grounds, it makes little sense to require churches to alter their
religious character when their own employees object to that religious
character, as doing so might subject churches to lawsuits based on
claims of a hostile work environment. Because an employment envi-
ronment may be found to be hostile based on the presence of objec-
tionable images alone,85  even attenuated claims of hostile

82 Rosen, supra note 64.
83 Diament, supra note 81.
84 In Meritor Sav. Bank v. Vinson, 477 U.S. 57, 63-69 (1986), the Supreme Court first held

that Title VII of the Civil Rights Act of 1964 allows a claim of sex discrimination in employment
based on the existence of a "hostile environment." Hostile environment claims have been
extended to claims of discrimination based on religion. See Sanders v. Women's Treatment Ctr.,
9 F. Supp. 2d 929 (N.D. Ill. 1998); Venters v. City of Delphi, 123 F.3d 956 (7th Cir. 1997); Comp-
ston v. Borden, Inc., 424 F. Supp. 157 (S.D. Ohio 1976).

85 Pakizegi v. First Nat'l Bank of Boston, 831 F. Supp. 901, 908-09 (D. Mass. 1993) (where
two photographs depicting the Ayatollah Khomeni and a burning American flag in Iran, hung by
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environments can subject defendants to extensive litigation costs. In
In re Haney, a Native American claimed he was denied full and equal
enjoyment of a university sports facility because "the mascot of the
[University] team, 'Chief Illiniwek,' perpetuates stereotypical images
of native people that are harmful to them."86 The plaintiff also
charged that "the likeness of the mascot is emblazoned on jackets,
Tee-shirts, beer mugs, shot glasses, seat cushions and other items" and
that "[t]hese images were worn and carried by thousands of people
who were drinking alcohol," causing him to feel "embarrassed and
humiliated when he saw these images."87 The U.S. Department of
Justice, Civil Rights Division, has also begun an investigation "of a
high school whose teams were named the Warriors and the Squaws,
on the grounds that the district 'allow[ed] the use of American Indian
religious symbols at [the high school] that demean American Indian
religious practices' and that because of the team names classmates
would call male students 'warriors' and female students 'squaws,'
which created a 'racially hostile [educational] environment.' "88 Simi-
larly, legal requirements that force associations within religious orga-
nizations would give religious dissenters the right not only to associate
with an organization that otherwise shares a contrary religious faith,
but to demand that it alter its basic character. Lawsuits involving hos-
tile work environment claims have embroiled employers in litigation

a co-employee in her own cubicle, were offered as proof that a bank permitted an environment
hostile to an employee of Iranian national origin, the court ruled against plaintiff because
employer took steps to eliminate, in the court's terms, the "discriminatory, anti-Iranian con-
duct"), affd without opinion, 56 F.3d 59 (1st Cir. 1995); Robinson v. Jacksonville Shipyards, Inc.,
760 F. Supp. 1486, 1490 (M.D. Fla. 1991) ("Plaintiff asserts defendants created and encouraged a
sexually hostile, intimidating work environment. Her claim centers around the presence in the
workplace of pictures of women in various stages of undress and in sexually suggestive or sub-
missive poses .... ) (holding that evidence supported Title VII claim that female welder was
discriminated against and granting injunctive relief); Lambert v. Condor Mfg., Inc., 768 F. Supp.
600, 602 (E.D. Mich. 1991) (finding that a former employee made out a prima facie Title VII
case of religious discrimination sufficient to withstand a motion for summary judgment by show-
ing that it violated his religious beliefs to work in area in which other employees displayed nude
photographs of women, that he informed employer of his religious objections to those pictures,
and that he was discharged after refusing to continue to work in that area.).

86 Charge No. 1993SP0431, 1994 WL 880339 *1 (111. Human Rights Comm'n. Sept. 1,
1994).

87 Id. at *2.
88 Eugene Volokh, Freedom of Speech, Cyberspace, Harassment Law, and the Clinton

Administration, 63 LAW & CoNTEMp. PROBs. 299, 322-23 & n.89 (2000) (quoting Letter from
U.S. Department of Justice, Civil Rights Division, Educational Opportunities Section, to Mr.
Bob Bowers, Superintendent, Buncombe County Public Schools (Jan. 22, 1999)).
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relating to the printing of Bible verses on paychecks89 and the display-
ing of religious literature on magazine racks.9 If denied the right to
staff on a religious basis, employees of religious organizations could
sue to tear down any religious art, religious calendars, or other sym-
bols, and perhaps even its religious-sounding name lest they create an
environment hostile to a particular employee. An atheist,91 for exam-
ple, could essentially require that a church rent expensive office space
away from the church and that is "scrubbed" of all religious imagery
in order to conduct a social service program that seeks to help desper-
ate neighbors in need living just down the street.92 This would effec-
tively deny small churches the ability to continue serving those in
need, and it is precisely those small, neighborhood-centered churches

89 In Brown Transport Corp. v. Pa. Human Relations Comm'n, 578 A.2d 555 (Pa. Commw.
Ct. 1990), a court held an employer liable under the Pennsylvania Human Relations Act for
"religious harassment" for including biblical quotations on employee paychecks and distributing
a company newsletter with religious content. In that case, the court provided little explanation
for its reasoning, simply stating: "[T]he Bible verses on his paychecks and the religious material
in [the newsletter] caused [the employee] to question his job security and led him to believe that
a[n] employee needed to be Christian to be promoted into upper management. This testimony
supports the ... conclusion that [the] conditions of employment constituted religious harassment

.Id. at 562. The employer was forced to pay both punitive and compensatory damages. Id.
90 The Minnesota Supreme Court upheld a finding that owners of a health club violated the

state Human Rights Act's public accommodations provisions by "displaying fundamentalist
Christian religious literature in the literature racks and on the walls of the sports club." McClure
v. Sports & Health Club, Inc., 370 N.W.2d 844, 849 (Minn. 1985) ("[Olne complainant, who was
of the Jewish religious faith, alleges that she was forced to give up her membership in one of the
clubs run by Sports and Health because Sports and Health, through its insistence upon display-
ing fundamentalist Christian religious literature in the literature racks and on the walls of the
sports club, engaged in conduct that was offensive to her. In considering each complaint, the
hearing examiner found a prima facie showing of discrimination.").

91 Avowed atheists, or employees that simply do not share an employer's religious beliefs,
are protected from discrimination under Title VII. See, e.g., Young v. Southwestern Sav. & Loan
Ass'n, 509 F.2d 140 (5th Cir. 1975).

92 On May 2, 1994, American Atheists issued a press release that included "demands" that
the Equal Employment Opportunity Commission issue regulations that reflect the following
principles: "The physical work place, itself, should be religion free, that is without religious...
signs, framed mottos, pictures, poems, calendars, ornaments, jewelry, brochures, crucifixes,
Bibles or religious literature, and religious notices (on shared communications boards) ....
Employees should not adorn themselves with religious paraphernalia (yarmulkes, crucifixes, ear-
rings, head scarfs) .... " The press release also states, "It is now recognized that smoking can be
injurious to the physical health of non-smokers and consequently it is being eliminated in work
areas. Religion should also be eliminated as it is injurious to the emotional and psychological
health of persons who are not religious as well as to adherents of minority religions .... " Press
Release, American Atheists (May 2, 1994) (reprinted in The Effect of the EEOC's Proposed
Guidelines on Religion in the Workplace: Hearing Before the Senate Subcomm. on Courts and
Admin. Practice, 103d Cong. 49-50 (1994)).
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that federal legislation should seek to welcome into federal social ser-
vice efforts. Denying religious organizations the right to staff on a
religious basis would also contribute to a sense of unease among relig-
ious staff who might fear that the slightest religious expression or
action would offend nonreligious staff and even spur litigation. Under
such circumstances, great harm would be done to the shared religious
values and shared organizational vision that allows religious organiza-
tions to provide better services, even as those services are secular in
nature. This is a draconian result that the Constitution does not
require.

The religious character of a church or other religious organization
shares much with the character of so-called "expressive associations"
that are created and maintained to further a point of view. However,
unlike other expressive associations, religious organizations also enjoy
the specific constitutional protection of their "free exercise" of relig-
ion under the First Amendment. Those who seek to surround them-
selves with others who share their faith because they believe doing so
will reinforce their faith-driven efforts to help those in need are
engaging in public service as part of their private religious calling. As
Justice O'Connor has stated, "Even ...participation in community
service might become expressive when the activity is intended to
develop good morals, reverence, patriotism, and a desire for self-
improvement."93 Religious organizations also need not "trumpet" a
particular religious message at all times and in all places in order to
retain the constitutional protection of their religious character. Justice
O'Connor has made clear that associations may retain their right to
associative expression even though "[n]o association is likely ever to
be exclusively engaged in expressive activities" and "protected expres-
sion may ... take the form of quiet persuasion, inculcation of tradi-
tional values, instruction of the young, and community service."'94

The Supreme Court has recently reaffirmed the importance of
protecting an organization's ability to demonstrate their values by way
of example to others. In Boy Scouts of America v. Dale,9" the Court
stated, "[d]uring the time spent with the youth members, the scout-
masters and assistant scoutmasters inculcate them with the Boy

93 Roberts v. United States Jaycees, 468 U.S. 609, 636 (1984) (O'Connor, J., concurring)
(emphasis added).

94 Id. at 635-36.
95 530 U.S. 640, 649-50 (2000) (emphasis added).
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Scouts' values - both expressly and by example. It seems indisputable
that an association that seeks to transmit such a system of values
engages in expressive activity." The same right of religious organiza-
tions to express their values by example has been recognized by both
Congress and the Supreme Court, which unanimously upheld Title
VII of the Civil Rights Act of 1964. Indeed, Justice Brennan, in his
concurring opinion in the Amos case, recognized that churches and
other religious entities "often regard the provision of such services as
a means of fulfilling religious duty and of providing an example of the
way of life a church seeks to foster. '9 6 He further recognized that
many religious organizations engage in extensive social welfare activi-
ties, and even where the content of such activities is non-sectarian, the
religious organization's performance of such functions is likely to be
"infused with a religious purpose."97

If religious organizations cannot continue to staff on a religious
basis when they join federal social service efforts, the harm to the
religious character of their organizations will be felt well outside the
confines of any federal program. To illustrate, imagine an atheist
wears a "God is Dead" t-shirt to a shelter for battered women run by
devout Christian believers, or someone wears an armband to an
Orthodox Jewish soup kitchen that states "Jesus is Lord" as he or she
ladles soup beside an Orthodox Jewish social worker. In such circum-
stances, a Christian organization could not continue to teach Christi-
anity as effectively, even outside the confines of the shelter, and an
Orthodox Jewish organization could not teach its own faith with the
same spiritual authority even when the soup kitchen has been closed
for the evening. Religious beliefs are in large part expressed through
religious practice, and inconsistent behavior sacrifices the moral
authority a religious organization seeks to demonstrate to its own
members. As the Supreme Court recently made clear in holding that
the Boy Scouts cannot constitutionally be required to let into its ranks
those whose lifestyles the group disagrees with, "[t]he forced inclusion
of an unwanted person in a group infringes the group's freedom of
expressive association if the presence of that person affects in a signifi-
cant way the group's ability to advocate public or private view-

96 Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v.
Amos, 483 U.S. 327, 344 (1987) (Brennan, J., concurring).

97 Id.
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points."98 It is worth noting that while the Supreme Court has
recognized that "[s]tates have a compelling interest in eliminating dis-
crimination against women in public accommodations,... in each of
these cases [the Court] went on to conclude that the enforcement of
these statutes would not materially interfere with the ideas that the
organization sought to express."99 Indeed, when the Supreme Court
has considered private associations that admitted women as members
but denied them full privileges, it has uniformly held that applying
anti-discrimination laws to them was appropriate only because such
laws "impose[d] no restrictions on the organization's ability to exclude
individuals with ideologies or philosophies different from those of its
existing members."1"

A religious organization that takes part in federal social service
efforts as one of many religiously motivated activities should not have
its religious character smothered by requirements accompanying gov-
ernment contracts. Indeed, the Supreme Court unanimously upheld
the right of Irish Catholic St. Patrick's Day parade organizers to
exclude from the parade those who sought to march among them with
banners and signs that directly opposed the message the organizers
wanted to convey.10 1 The St. Patrick's Day Parade was founded by the
City of Boston, received public funds until recently and used the city's
official seal, takes place entirely on government property, receives a
special and exclusive permit from the government, and involves the
participation of city officials. °2 The Supreme Court also upheld the
right of the Boy Scouts to select troop leaders according to its values
when the Boy Scouts also receive some public funds.1"3 As Douglas
Laycock has stated in testimony before Congress:

98 Boy Scouts of Am. v. Dale, 530 U.S. 640, 648 (2000) (emphasis added). As the Supreme
Court elaborated, "Dale's [a practicing homosexual] presence in the Boy Scouts would, at the
very least, force the organization to send a message, both to the youth members and the world,
that the Boy Scouts accepts homosexual conduct as a legitimate form of behavior." Id. at 653.

99 id. at 657.
100 Roberts v. United States Jaycees, 468 U.S. 609, 627 (1984). See also Bd. of Dirs. of

Rotary Int'l, Inc. v. Rotary Club, 481 U.S. 537, 548 (1987) (application of law did "not require
the clubs to abandon or alter" any of their views); New York State Club Ass'n v. City of New
York, 487 U.S. 1, 13 (1988) (law did not prevent a club from "seek[ing] to exclude individuals
who do not share the views that the club's members wish to promote.").

101 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, Inc., 515 U.S. 557
(1995).

102 Id. at 560.
103 Reply Brief for Petitioners at 18, Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000) (No.

99-699) (filed April 17, 2000) available at 2000 WL 432367.
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Government should minimize its influence over the religious choices
and commitments of both the providers and the beneficiaries of gov-
ernment-funded social services. That goal is difficult to achieve, but
charitable choice is a step in the right direction .... [B]uying [social
services] without regard to religion.., minimizes government's influ-
ence on religious choices and commitments. If government buys with-
out regard to religion, no one has to change their religious behavior to
do business with the government. That is the key concept of charitable
choice. It is a good concept. Despite the conventional wisdom of
many separationists, funding everyone equally separates private relig-
ious choice from government influence more effectively than funding
only secular providers. 104

Further, religious organizations do not become "state actors"
subject to the Fourteenth Amendment when they take part in federal
social service efforts. The Fourteenth Amendment, which prohibits
the states from denying federal constitutional rights and which guar-
antees due process,1 °5 applies to acts of the states, not to acts of pri-
vate persons or entities." 6 The ultimate issue in determining whether
an entity is subject to the Fourteenth Amendment is whether the
alleged infringement of federal rights is "fairly attributable to the
State. °10 7 The staffing decisions of a religious organization that takes
part in federal social service efforts cannot be attributable to the state.

In Jackson v. Metropolitan Edison Company,0 the Supreme
Court held that the "exercise of [a] choice allowed by state law where
the initiative comes from [the non-state entity] and not from the State,
does not make its action in doing so 'state action' for purposes of the
Fourteenth Amendment." 109 In Blum v. Yaretsky,11° the Court held
that a nursing home was not a "state actor" and that its decisions to

104 The Constitutional Role of Faith-Based Organizations in Competitions for Federal Social
Service Funds: Hearing Before the House Subcomm. on the Constitution, House Judiciary
Comm., 107th Cong., 21 (June 7, 2001) (testimony of Douglas Laycock).

105 The Fourteenth Amendment of the Constitution provides in part that "[n]o State shall
... deprive any person of life, liberty, or property without due process of law." U.S. CONST.

amend. XIV, § 1.
106 Shelley v. Kraemer, 334 U.S. 1, 13 (1948); The Civil Rights Cases, 109 U.S. 3,11 (1883).
107 Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982).
108 419 U.S. 345 (1974).
109 Id. at 357.
110 457 U.S. 991 (1982) (holding that even though the State subsidized the cost of private

nursing home facilities, paid the expenses of the patients, and licensed the facilities, the action of
the nursing homes is not thereby converted into "state action.").
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discharge or transfer Medicaid patients to other care facilities was not
"state action": "[m]ere approval of or acquiescence in the initiatives of
a private party is not sufficient to justify holding the State responsible
for those initiatives under the terms of the Fourteenth Amend-
ment." '' I The Court held that a nursing home was a not a state actor
despite the fact that the nursing home depended on the State for
funds; was licensed by the State; the State subsidized the operating
and capital costs of the nursing homes, and paid the medical expenses
of more than 90% of the patients.112 Finally, in Rendell-Baker v.
Kohn,"' the Court stated that where the activities of private entities
are "not fundamentally different from many private corporations
whose business depends primarily on contracts to build roads, bridges,
dams, ships, or submarines for the government," then the "[a]cts of
such private contractors do not become acts of the government by
reason of their significant or even total engagement in performing
public contracts."'1 4 Further, "[t]hat a private entity performs a func-
tion which serves the public does not make its acts state action.""115

The same would be true of a religious organization taking part in fed-
eral social service efforts.

Also, when the Supreme Court has upheld federal aid to K-12
schools, including religious schools - in cases such as Agostini v. Fel-
ton"6 and Mitchell v. Helms"7 - the receipt of governmental assis-
tance did not compromise the religious schools' ability to staff
teachers and administrators on a religious basis. Religious schools
exist to pass faith to students, and this necessarily requires faculty
hired for reasons of faith to model and transmit faith. If the receipt of
aid to religious schools under federal programs converted such schools

111 Id. at 1004-05.
112 Id. at 1011.
113 457 U.S. 830 (1982) (holding that nonprofit, privately operated school's receipt of public

funds did not make its discharge decisions "state actions" subject to suit under federal statute
authorizing suits for deprivations of constitutional rights, notwithstanding that virtually all of
school's income was derived from government funding and that even though the private entity
performed a function which served public such did not make its acts "state action").

114 Id. at 840-41.
115 Id. at 842.
116 521 U.S. 203, 231-32 (1997) (upholding federal program sending public school teachers

into religious schools to provide remedial education to disadvantaged children).
117 530 U.S. 793, 809 (2000) (upholding federal program lending educational materials and

equipment to public and private religious schools).
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into "state actors," the Supreme Court would not have held as it did in
these cases.

In sum, the costs of failing to allow religious organizations to staff
based on religion when such organizations take part in federal social
service programs include the following:

" religious organizations would be denied their right to associate with
others who share their world view, a right currently enjoyed by non-
religious and ideologically driven organizations when they receive
federal funds;

* religious organizations, if forced to bring into their church those
who have beliefs or lifestyles to which they have sincere religious
objections, would find diminished their ability to teach their faith by
example;

" religious organizations would be exposed to lawsuits charging that
their religious character constitutes a "hostile work environment" to
those not sharing the same faith; and

* religious organizations' ability to compete for federal social service
funds would pressure them to secularize, resulting in government
coercion that would inappropriately influence religious choices.

These costs, individually and taken together, would substantially
deter religious organizations from joining federal social service efforts.

V. THE COSTS OF FAILING TO PROTECT THE RIGHT OF RELIGIOUS
ORGANIZATIONS TO STAFF ON A RELIGIOUS BASIS FROM

STATE AND LOCAL RULES THAT DENY THEM THAT

RIGHT

For the reasons given in the previous sections, federal law should
allow religious organizations - when they seek to take part in federal
social service programs - a right to challenge the application to them
of State or local rules that deny their right to take part in the covered
federal programs, or which prevent them from maintaining their relig-
ious character if they do. Such State and local provisions come prima-
rily in two forms. First, so-called "Blaine Amendments" are
provisions of state constitutions that prohibit state governments from
appropriating money or property to aid, maintain, or support a secta-
rian organization. Second, some states and localities have in force
procurement provisions and contracting requirements that prevent
religious organizations from being able to retain their religious charac-
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ter by staffing on a religious basis when they provide social services
with state funds.

Both types of provisions, if allowed to "trump" federal provisions
protecting a religious organization's right to staff on a religious basis
while taking part in federal social service programs could largely
thwart the goal of welcoming faith-based organizations into federal
social service efforts.

A. Blaine Amendments

Blaine Amendments are provisions of state constitutions
modeled after a federal constitutional amendment sponsored in 1875
by James G. Blaine, a congressman with presidential ambitions, that
provided that "no money raised by taxation in any State for the sup-
port of public schools, or derived from any public fund therefor, nor
any public lands devoted thereto, shall ever be under the control of
any religious sect; nor shall any money so raised or lands so devoted
be divided between religious sects or denominations." '118 The amend-
ment followed massive immigration from Ireland and Germany that
swelled the previously small ranks of Catholics in the United States. 19

The movement for a federal constitutional amendment began with
President Grant's 1875 warning against a potential national conflict
"between patriotism and intelligence on the one side, and superstition,
ambition and ignorance on the other."'2 ° Media commentaries at the
time recognized the motivation behind the amendment as anti-Catho-
lic.121 As the Arizona Supreme Court has observed, commenting on
Arizona's own version of the Blaine Amendment, "[t]he Blaine

118 4 CONG. REC. 205 (1875).
119 RAY ALLEN BILLINGTON, THE PROTESTANT CRUSADE: 1800 - 1860, Chapter XIII

(1938).
120 President Ulysses S. Grant, Speech to the Army of the Tennessee (Sept. 29, 1875) (tran-

script available in the Ulysses S. Grant Papers in the Library of Congress). The feared source of
"superstition, ambition and ignorance" was the Roman Catholic Church, rapidly growing from
immigration, and associated with an alleged papal conspiracy to dominate the country. Presi-
dent Grant proposed to "[e]ncourage free schools and resolve that not one dollar of money
appropriated to their support, no matter how raised, shall be appropriated to the support of any
sectarian school." Id. President Grant requested a constitutional amendment to this effect in his
Annual Message to Congress (December 7, 1875), reprinted in JAMES D. RICHARDSON, 7
MESSAGES AND PAPERS OF THE PRESIDENTS 332, 334 (1898).

121 For example, THE NATION observed that "Mr. Blaine did, indeed, bring forward at the
opening of Congress a Constitutional amendment directed against the Catholics .... [A]I1 that
Mr. Blaine means to do or can do with his amendment is, not to pass it but to use it in the
campaign to catch anti-Catholic votes." Two Favorite Sons, THE NATION, March 16,1876, at 173.
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amendment was a clear manifestation of religious bigotry, part of a
crusade manufactured by the contemporary Protestant establishment
to counter what was perceived as a growing 'Catholic menace.' 1 ' 22

After Blaine's amendment barely failed in the Congress,123 state after
state either voluntarily adopted similar Blaine Amendments to their
constitutions, or were forced by Congress to enact such amendments
to their constitutions as a condition of their admittance into the
Union.1

24

Twenty-five state constitutions contain so-called Blaine Amend-
ments that prohibit those states from appropriating money or prop-
erty to aid, maintain, or support a religious organization. 125  Also,

122 Kotterman v. Killian, 972 P.2d 606, 624 (Az. 1999) (quoting Joseph J. Viterritti, Choos-
ing Equality: Religious Freedom and Educational Opportunity Under Constitutional Federalism,
15 YALE L. & POL'v REV. 113, 146 (1996)); see also J. Viteritti, Choosing Equality: School
Choice, the Constitution, and Civil Society (Brookings Institution Press 1999) at 152 ("[Alid to
religious schools did not become a controversial subject in America until the Catholics started to
demand the same support for themselves. The refusal of public authorities to grant such aid did
not arise from any well-established constitutional doctrine or from a high-minded desire to pro-
tect religious freedom, but rather from a raw hatred of Catholics, especially the Irish.").

123 The proposal received strong backing in both Houses of Congress but fell four votes
short of the required two-thirds majority in the Senate to succeed. The vote was 180-7 in the
House of Representatives and 28-16 (27 members not voting) in the Senate. Senator Stevenson
stated during the Senate debate, "No man can mistake the object of this debate. We all see
where it tends. But I hope the great issues of this campaign will not be covered up, however, in
such system as this, of in this nineteenth century attempting to go to the Pope of Rome to scare
the people of the free thirty-seven States .. " 4 CONG. REC. (44th Cong., 1st Sess.) 5589 (1876).
Senator Bogy stated, "I think I know the motive and the animus which have prompted all this
thing. I do not believe it is because of a great devotion to the principles of religious liberty ....
[A]nother animal has to be brought forth by these matadors to engage the attention of the
people in this great arena in which in which we are soon all to be combatants. The Pope, the old
Pope of Rome, is to be the great bull that we are all to attack." Id.

124 See, e.g., Act of Feb. 22, 1889, ch. 180, § 4, 25 Stat. 676 (1889) (enabling legislation for
South Dakota, North Dakota, Montana and Washington); Act of June 20, 1910, ch. 310, § 26, 36
Stat. 557 (1910) (enabling act for New Mexico and Arizona); Act of July 3, 1890, ch. 656, § 8, 26
Stat. 215 (1890) (enabling legislation for Idaho); S.D. CONST. art. VIII, § 16; N.D. CoNsT. art. 8,
§ 5; MONT. CONST. art. X, § 6; WASH. CONST. arts. IX, § 4, I, § 11; ARIZ. CONST. art. IX, § 10;
IDAHO CONST. art. IX, § 5.

125 See ARIZ. CONST. arts. II, § 12 ("No public money or property shall be appropriated for
or applied to any religious worship, exercise, or instruction, or to the support of any religious
establishment."), IX, § 10 ("No tax shall be laid or appropriation of public money made in aid of
any church, or private or sectarian school, or any public service corporation."); CAL. CONST. art.
XVI, § 5 ("Neither the Legislature, nor any county, city and county, township, school district, or
other municipal corporation, shall ever make an appropriation, or pay from any public fund
whatever, or grant anything to or in aid of any religious sect, church, creed, or sectarian purpose,
or help to support or sustain any school, college, university, hospital, or other institution con-
trolled by any religious creed, church, or sectarian denomination whatever; nor shall any grant or
donation of personal property or real estate ever be made by the state, or any city, city and
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county, town, or other municipal corporation for any religious creed, church, or sectarian pur-
pose whatever .. "); CoLO. CONST. art. IX, § 7 ("Neither the general assembly, nor any county,
city, town, township, school district or other public corporation, shall ever make any appropria-
tion, or pay from any public fund or moneys whatever, anything in aid of any church or sectarian
society, or for any sectarian purpose, or to help support or sustain any school, academy, semi-
nary, college, university or other literary or scientific institution, controlled by any church or
sectarian denomination whatsoever; nor shall any grant or donation of land, money or other
personal property, ever be made by the state, or any such public corporation to any church, or
for any sectarian purpose."); FLA. CONST. art. I, § 3 ("No revenue of the state or any political
subdivision or agency thereof shall ever be taken from the public treasury directly or indirectly
in aid of any church, sect, or religious denomination or in aid of any sectarian institution."); GA.
CONST. art. I, § 2, para. 7 ("No money shall ever be taken from the public treasury, directly or
indirectly, in aid of any church, sect, cult, or religious denomination or of any sectarian institu-
tion."); IDAHO CONST. art. IX, § 5 ("Neither the legislature nor any county, city, town, township,
school district, or other public corporation, shall ever make any appropriation, or pay from any
public fund or moneys whatever, anything in aid of any church or sectarian or religious society,
or for any sectarian or religious purpose, or to help support or sustain any school, academy,
seminary, college, university or other literary or scientific institution, controlled by any church,
sectarian or religious denomination whatsoever; nor shall any grant or donation of land, money
or other personal property ever be made by the state, or any such public corporation, to any
church or for any sectarian or religious purpose .... "); ILL. CONST. art. X, § 3 ("Neither the
General Assembly nor any county, city, town, township, school district, or other public corpora-
tion, shall ever make any appropriation or pay from any public fund whatever, anything in aid of
any church or sectarian purpose, or to help support or sustain any school, academy, seminary,
college, university, or other literary or scientific institution, controlled by any church or sectarian
denomination whatever; nor shall any grant or donation of land, money, or other personal prop-
erty ever be made by the State, or any such public corporation, to any church, or for any secta-
rian purpose."); IND. CONST. art. I, § 6 ("No money shall be drawn from the treasury, for the
benefit of any religious or theological institution."); MAss. CONST. amend, art. 18, § 2 ("No
grant, appropriation or use of public money or property or loan of credit shall be made or
authorized by the commonwealth or any political subdivision thereof for the purpose of found-
ing, maintaining or aiding any infirmary, hospital, institution, primary or secondary school, or
charitable or religious undertaking which is not publicly owned and under the exclusive control,
order and supervision of public officers or public agents authorized by the commonwealth or
federal authority or both, except that appropriations may be made for the maintenance and
support of the Soldiers' Home in Massachusetts and for free public libraries in any city or town,
and to carry out legal obligations, if any, already entered into; and no such grant, appropriation
or use of public money or property or loan of public credit shall be made or authorized for the
purpose of founding, maintaining or aiding any church, religious denomination or society. Noth-
ing herein contained shall be construed to prevent the commonwealth from making grants-in-aid
to private higher educational institutions or to students or parents or guardians of students
attending such institutions."); MICH. CONST. art. I, § 1.1(4) ("No person shall be compelled to
attend, or, against his consent, to contribute to the erection or support of any place of religious
worship, or to pay tithes, taxes or other rates for the support of any minister of the gospel or
teacher of religion. No money shall be appropriated or drawn from the treasury for the benefit
of any religious sect or society, theological or religious seminary; nor shall property belonging to
the state be appropriated for any such purpose."); MirN. CONST. art. I, § 16 (". . . nor shall any
money be drawn from the treasury for the benefit of any religious societies or religious or theo-
logical seminaries."); Miss. CONST. art. IV, § 66 ("No law granting a donation or gratuity in favor
of any person or object shall be enacted except by the concurrence of two-thirds of the members
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provisions from twenty state constitutions specifically proscribe state

elect of each branch of the legislature, nor by any vote for a sectarian purpose or use."); Mo.
CONST. art. I, § 7 ("That no money shall ever be taken from the public treasury, directly or
indirectly, in aid of any church, sect or denomination of religion, or in aid of any priest, preacher,
minister or teacher thereof, as such; and that no preference shall be given to nor any discrimina-
tion made against any church, sect or creed of religion, or any form of religious faith or wor-
ship."); MONT. CONST. art. X, § 6 ("The legislature, counties, cities, towns, school districts, and
public corporations shall not make any direct or indirect appropriation or payment from any
public fund or monies, or any grant of lands or other property for any sectarian purpose or to aid
any church, school, academy, seminary, college, university, or other literary or scientific institu-
tion, controlled in whole or in part by any church, sect, or denomination."); NEV. CONST. art. XI,
§ 10 ("No public funds of any kind or character whatever, State, County or Municipal, shall be
used for sectarian purpose."); OKLA. CONST. art. II, § 5 ("No public money or property shall
ever be appropriated, applied, donated, or used, directly or indirectly, for the use, benefit, or
support of any sect, church, denomination, or system of religion, or for the use, benefit, or sup-
port of any priest, preacher, minister, or other religious teacher or dignitary, or sectarian institu-
tion as such."); OR. CONST. art. I, § 5 ("No money shall be drawn from the Treasury for the
benefit of any religeous (sic), or theological institution, nor shall any money be appropriated for
the payment of any religeous (sic) services in either house of the Legislative Assembly."); PA.
CONST. art. III, § 29 ("No appropriation shall be made for charitable, educational or benevolent
purposes to any person or community nor to any denominational and sectarian institution, cor-
poration or association: Provided, That appropriations may be made for pensions or gratuities
for military service and to blind persons twenty-one years of age and upwards and for assistance
to mothers having dependent children and to aged persons without adequate means of support
and in the form of scholarship grants or loans for higher educational purposes to residents of the
Commonwealth enrolled in institutions of higher learning except that no scholarship, grants or
loans for higher educational purposes shall be given to persons enrolled in a theological semi-
nary or school of theology."); S.D. CONST. art. VI, § 3 ("No money or property of the state shall
be given or appropriated for the benefit of any sectarian or religious society or institution.");
TEX. CONST. art. I, § 7 ("No money shall be appropriated, or drawn from the Treasury for the
benefit of any sect, or religious society, theological or religious seminary; nor shall property
belonging to the State be appropriated for any such purposes."); UTAH CONST. art. I, § 4 ("No
public money or property shall be appropriated for or applied to any religious worship, exercise
or instruction, or for the support of any ecclesiastical establishment."): VA. CONST. art. IV, § 16
("The General Assembly shall not make any appropriation of public funds, personal property, or
real estate to any church or sectarian society, or any association or institution of any kind
whatever which is entirely or partly, directly or indirectly, controlled by any church or sectarian
society. Nor shall the General Assembly make any like appropriation to any charitable institu-
tion which is not owned or controlled by the Commonwealth ...."); WASH. CONST. art. I, § 11
("No public money or property shall be appropriated for or applied to any religious worship,
exercise or instruction, or the support of any religious establishment: Provided, however, That
this article shall not be so construed as to forbid the employment by the state of a chaplain for
such of the state custodial, correctional, and mental institutions, or by a county's or public hospi-
tal district's hospital, health care facility, or hospice, as in the discretion of the legislature may
seem justified."); WIs. CONST. art. I, § 18 ("[Nlor shall any money be drawn from the treasury
for the benefit of religious societies, or religious or theological seminaries."); Wyo. CONST. art. I,
§ 19 ("No money of the state shall ever be given or appropriated to any sectarian or religious
society or institution.").
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aid, maintenance, or support of sectarian schools. 26 These states
include 63%, or nearly two-thirds, of the U.S. population.1 27 Accord-
ing to the U.S. Census Bureau, these same states include 66% of chil-
dren in poverty (9.5 million children), and 65% of all persons in
poverty (24 million persons), in the United States. These states also
include 56% of the nation's African-American population (19 million
African-Americans), and 80% of the nation's Hispanic and Latino
population (28 million Hispanics and Latinos). These same states also
receive 61% of federal funds and grants awarded to states ($900 bil-
lion in 1999).

B. State Procurement and Contracting Rules

In at least an additional eleven states, procurement provisions
and contracting requirements prevent religious organizations from
being able to retain their religious character by staffing on a religious
basis when they provide social services with state funds,1 28 and various

126 See ALA. CONST. art. VII, § 1 (specifically proscribing only "direct" benefits); ARIZ.
CONST. art. IX, § 10; CAL. CONST. arts. IX, § 8, XVI, § 5; COLO. CONST. art. IX, § 7; DEL. CONST.
art. X, § 3; HAW. CONST. art. X, § 1; IDAHO CONST. art. IX, § 5; ILL. CONST. art. X, § 3; KAN.
CONST. art. 6, § 6; MICH. CONST. art. VIII, § 1 (prohibiting support to the school and its students,
but providing that parochial school busing is acceptable); MINN. CONST. art. XIII, § 2; Miss.
CoNsT. art. VIII, § 208; Mo. CONST. art. IX, § 8; MoNTrr. CONST. art. X, § 6; N.H. CONST. pt. II,
art. 83; N.Y. CONsT. art. XI, § 3; N.D. CONST. art. 8, § 5; S.C. CONST. art. XI, § 4 (specifically
proscribing only "direct" benefits); S.D. CONST. art. VIII, § 16; UTAH CONST. art. X, § 9; WASH.
CONST. art. IX, § 4 (providing that all schools "supported wholly or in part by the public funds
shall be forever free from sectarian control or influence"); see also Ky. CoNsT. § 189; VA.
CONST. art. VIII, § 10. These anti-aid provisions are often accompanied by provisions prohibit-
ing aid to religious institutions generally. Two of these provisions also expressly ban "indirect"
aid to sectarian schools. See MoNr. CONST. art. V, § 6; N.Y. CONST. art. XI, § 3.

127 The census figures in this section are derived from those made available by the United
States Census Bureau at http://quickfacts.census.gov/qfd.

128 See, e.g., ARK. CODE ANN. § 25-17-101 (Michie 1996) ("All agencies of the state, or any
department thereof, shall include in all contracts negotiated or renegotiated by them, for and on
the behalf of the state, a provision obligating the contractor not to discriminate against any
qualified employee or qualified applicant for employment because of ... creed . . .and shall
require the contractor to include a similar provision in all subcontracts."); IOWA CODE ANN.
§ 19B.7 (West 2001) ("1. Except as otherwise provided in subsection 2, the department of man-
agement is responsible for the administration and promotion of equal opportunity in all state
contracts and services and the prohibition of discriminatory and unfair practices within any pro-
gram receiving or benefiting from state financial assistance in whole or in part. In carrying out
these responsibilities the department of management shall: a. Establish for all state agencies a
contract compliance policy, applicable to state contracts and services and to programs receiving
or benefiting from state financial assistance, to assure: (1) The equitable provision of services
within state programs. (2) The utilization of minority, women's, and disadvantaged business
enterprises as sources of supplies, equipment, construction, and services. (3) Nondiscrimination
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in employment by state contractors and subcontractors. b. Adopt administrative rules in accor-
dance with chapter 17A to implement the contract compliance policy. c. Monitor the actions of
state agencies to ensure compliance. d. Report results under the contract compliance policy to
the governor and the general assembly on an annual basis. The report shall detail specific efforts
to promote equal opportunity through state contracts and services and efforts to promote,
develop, and stimulate the utilization of minority, women's, and disadvantaged business enter-
prises in programs receiving or benefiting from state financial assistance. e. Do other acts neces-
sary to carry out the contract compliance policy described in this section. 2. The state board of
regents is responsible for administering the provisions of this section for the institutions under its
jurisdiction."); KAN. SrAT. ANN. § 44-1030(a)(1), (c) (2000) ("The contractor shall observe the
provisions of the Kansas act against discrimination and shall not discriminate against any person
in the performance of work under the present contract because of ... religion .... (c) The
provisions of this section shall not apply to a contract entered into by a contractor: (1) Who
employs fewer than four employees during the term of such contract; or (2) whose contracts with
the governmental entity letting such contract cumulatively total $5,000 or less during the fiscal
year of such governmental entity.") (Note that these provisions would not apply to small relig-
ious organizations or contracts involving small amounts.); Ky. REV. STAT. ANN. § 45.570(2)(a),
(c) (Michie 1997) ("(2)(a) The contractor will not discriminate against any employee or applicant
for employment because of ... religion .... (c) The contractor will state in all solicitations or
advertisements for employees placed by or on behalf of the contractor that all qualified appli-
cants will receive consideration for employment without regard to... religion...."); MD. CODE

ANN., STATE FIN. & PROC. § 13-219(a)-(c) (2001) ("(a) Scope of section. - This section is
broadly applicable to all procurements by the State. (b) In general. - Each contract for procure-
ment shall include a nondiscrimination clause as provided in this section. (c) Content. - The
nondiscrimination clause shall: (1) prohibit discrimination in any manner by the contractor
against an employee or applicant for employment because of ... creed .. .; (2) require the
contractor to include a similar clause in every subcontract except a subcontract for standard
commercial supplies or raw materials; and (3) require each contractor and subcontractor subject
to this clause to post conspicuously a notice that sets forth the provisions of the clause in a place
that is available to employees and applicants for employment."); "Contract Terms and Condi-
tions § 2" of the New Hampshire Department of Administrative Services (providing that, "In
connection with the performance of this agreement, the Vendor shall comply with all statutes,
laws, regulations, and orders of federal, state, county or municipal authorities which shall impose
any obligation or duty upon the Vendor, including, but not limited to civil rights and equal
opportunity laws.") (available at http://www.state.nh.us/das/purchasing/contract.htm); N.J. STAT.
ANN. § 10:2-1 (West 1993) ("Every contract for or on behalf of the State or any county or munic-
ipality or other political subdivision of the State, or any agency of or authority created by any of
the foregoing, for the construction, alteration or repair of any public building or public work or
for the acquisition of materials, equipment, supplies or services shall contain provisions by which
the contractor agrees that: a. In the hiring of persons for the performance of work under this
contract or any subcontract hereunder, or for the procurement, manufacture, assembling or fur-
nishing of any such materials, equipment, supplies or services to be acquired under this contract,
no contractor, nor any person acting on behalf of such contractor or subcontractor, shall, by
reason of ... creed ... [or] affectional or sexual orientation . . . discriminate against any person
who is qualified and available to perform the work to which the employment relates; b. No
contractor, subcontractor, nor any person on his behalf shall, in any manner, discriminate against
or intimidate any employee engaged in the performance of work under this contract or any
subcontract hereunder, or engaged in the procurement, manufacture, assembling or furnishing of
any such materials, equipment, supplies or services to be acquired under such contract, on
account of... creed ... [or] affectional or sexual orientation ...."); see also N.J. STAT. ANN.
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localities also have such procurement and contracting provisions.
These states include 24% of the U.S. population. According to the
U.S. Census Bureau, these same states include 23% of children in
poverty (3 million children), and 23% of all persons in poverty (8.5
million persons), in the United States. These states also include 29%
of the nation's African-American population (10 million African-
Americans), and 14.5% of the nation's Hispanic and Latino popula-

§ 10:5-33 (West 1993) (requiring similar language in government contracts); N.Y. ExEc. LAW
§ 312 (McKinney 2001) ("1. All state contracts and all documents soliciting bids or proposals for
state contracts shall contain or make reference to the following provisions: (a) The contractor
will not discriminate against employees or applicants for employment because of . . . creed...
and will undertake or continue existing programs of affirmative action to ensure that minority
group members and women are afforded equal employment opportunities without discrimina-
tion. For purposes of this article affirmative action shall mean recruitment, employment, job
assignment, promotion, upgradings, demotion, transfer, layoff, or termination and rates of pay or
other forms of compensation .... 2. The contractor will include the provisions of subdivision
one of this section in every subcontract ... in such a manner that the provisions will be binding
upon each subcontractor as to work in connection with the state contract .... 4. In the imple-
mentation of this section, the contracting agency shall consider compliance by a contractor or
subcontractor with the requirements of any federal law concerning equal employment opportunity
which effectuates the purpose of this section. The contracting agency shall determine whether the
imposition of the requirements of the provisions hereof duplicate or conflict with any such law and
if such duplication or conflict exists, the contracting agency shall waive the applicability of this
section to the extent of such duplication or conflict.") (emphasis added); OHIO REV. CODE ANN.
§ 125.111(A)(1), (2) (Anderson 2001) ("(A) Every contract for or on behalf of the state or any
of its political subdivisions for any purchase shall contain provisions ... by which the contractor
agrees to both of the following: (1) That, in the hiring of employees for the performance of work
under the contract or any subcontract, no contractor or subcontractor, by reason of ... religion
... shall discriminate against any citizen of this state in the employment of a person qualified and
available to perform the work to which the contract relates; (2) That no contractor, subcontrac-
tor, or person acting on behalf of any contractor or subcontractor, in any manner, shall discrimi-
nate against, intimidate, or retaliate against any employee hired for the performance of work
under the contract on account of... religion .. "). However, Ohio has acted to make clear that
federal charitable choice principles govern county contracts regarding programs covered by the
federal legislation. OHIO REV. CODE ANN. § 307.988 (Anderson 2001) ("If a board of county
commissioners contracts with a religious organization under section 307.981 or 307.982 of the
Revised Code, the religious organization shall comply with section 104 of the Personal Responsi-
bility and Work Opportunity and [sic] Reconciliation Act of 1996 (P.L. 104-193)."). See also
Legal Brief 98-04 (Ohio Department of Human Services Office of Legal Services) (informing
welfare agencies on how to comply with the 1996 Welfare Reform Act's charitable choice provi-
sions); 27 S.C. CODE ANN REoS. § 114-210(B) (1992) ("The agency shall not, directly or through
contractual or other arrangements: (1) Deny unlawfully to any individual, on the basis of race,
color, national origin, qualified handicap, sex or age, the opportunity to participate in or benefit
from the aid of any program administered by it ....") (regarding the Department of Social
Services); TENN. COMp. R. & REOS. ch. § 0620-3-3.14. App. I (2001) ("No person on the ground
of... religion.. . will be excluded from participation in, or be denied benefits of, or be otherwise
subjected to discrimination in the performance of this contract, or in the employment practices
of the contractor .... ) (services contract form § C.2.).
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tion (5 million Hispanics and Latinos). These same states also receive
24% of federal funds and grants awarded to states ($360 billion in
1999).

In sum, when the at least eleven states that have such procure-
ment provisions and contracting requirements are added to those
whose constitutions include Blaine Amendments, the total number of
states whose laws, regulations, and contracting requirements prevent
religious organizations from retaining their religious character and the
right to staff on a religious basis while providing social services with
state funds include 87% of the U.S. population. According to the U.S.
Census Bureau, these same states include 89% of children in poverty
(12.5 million children), and 88% of all persons in poverty (32.5 million
persons), in the United States. These states also include 85% of the
nation's African-American population (29 million African-Ameri-
cans), and 94.5% of the nation's Hispanic and Latino population (33
million Hispanics and Latinos). These same states also receive 85% of
federal funds and grants awarded to states ($1.26 trillion).

CONCLUSION

The federal government today takes more in taxes than ever
before, and leaves fewer resources for citizens to direct to private
organizations performing social services, including religious organiza-
tions. At the same time, the now-discarded "pervasively sectarian"
test has left in its wake a variety of federal, state, and local provisions
that exclude religious organizations from participating in social service
efforts funded by federal taxpayer funds. This situation has denied
religious organizations important rights of association, including the
right to staff on a religious basis, when they take part in federal social
service efforts, and a failure to protect such rights from State and local
provisions that would deny them threatens to thwart any federal pol-
icy aimed at welcoming religious organizations into federal social ser-
vice efforts.
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