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One of the most significant developments in the HIV epidemic in the past ten years has
been the development of therapies enabling many people with HIV to live healthier,
more productive lives. Physicians have been able to give hope to their patients, AIDS
deaths continue to decline, and many people who had been too ill to continue their
employment are considering a return to work.
As this report makes clear, concerns and perspectives on return to work differ. People
with HIV, employers and insurance providers may view a return to work through prisms
that at times may conflict. Even when they do not actually conflict, insurance policies,
federal and state regulations and employment policies may appear confusing. It is crucial
for those involved in the issues to know what are the right questions to ask, to whom to
ask those questions, and to act appropriately on the answers.

The ABA AIDS Coordinating Committee has tried to understand the various perspec-
tives and to describe the issues in a fair and balanced way so that the results of its work -
this report - can be useful to a variety of participants in the process: persons with HIV
contemplating a return to work employers and insurers. This has been done through the
use of hypothetical case studies in order to make the information presented as accessible
as possible. Our many hours of discussion in reviewing this report pointed out the com-
plexity of the issues and the pitfalls the different systems present. We have tried to be as
accurate and as up to date as possible. However, all readers should be aware that the
systems are fluid and requirements may change.
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chaired by Mark E. Rust, the liaison to the Committee from the Tort and Insurance Prac-
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Sorota, an attorney with considerable insurance background, and Dennis Walsh of the
Chief Counsel's office of the National Labor Relations Board as drafters of the report,
together with Committee members Jody Odell, Paul Hampton Crockett and Rita Theisen.
They gave generously of their time and expertise and the report has benefitted from their
efforts.
It must be emphasized that while the information presented in this report is believed to
be accurate, readers should not view the report as legal advice, but rather should use it as
a resource illustrating the issues raised by the desire of HIV-infected people to return to
work, and the responses that they may face. A person in that position should seek profes-
sional assistance. The report represents the views of the drafters and has been reviewed
by the AIDS Coordinating Committee. It does not represent the official views of the
American Bar Association. The Committee welcomes comments from readers. Robert
E. Stein, Chair, AIDS Coordinating Committee, August, 1999.
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I. INTRODUCTION

Researchers at the National Center for Health Statistics
announced in October of 1998 the surprising and welcome news that
access to new and effective drug treatments had reduced the AIDS
death rate to its lowest level since epidemiologists began tracking the
data.2 Unfortunately, this good news presents a legal system paradox
for the estimated 40,000 U.S. citizens who annually contract HIV: the
healthier the individual infected with HIV, the less secure his or her
future financial protections may be should illness recur. And the
more likely it will be that expectations of both the individual and his
or her employer and insurer will be frustrated.

For people infected by HIV/AIDS, few life decisions raise as
thorny and tangled an issue as the idea of returning to work. Patients
must face the risk of leaving behind their safety net of disability-
related income and health insurance benefits, with no way to predict
the potential success of their attempted return to employment or their
return to health. Meanwhile, insurers and employers, reacting to per-
ceived economic imperatives in the absence of regulation, sometimes
impose harsh and unexpected practical results on their insureds or
employees by applying rules that were not designed for the waxing
and waning disease HIV has become.

Unfortunately, no road map is available to guide these parties
through this maze. From the perspective of the person infected, cer-
tain state and federal laws do offer some important protections,
including the Americans with Disabilities Act (ADA) and the Health
Insurance Portability and Accountability Act of 1996 (HIPAA), but
those protections only supplement and do not replace what is necessa-
rily an individualized strategy based on one's present benefits, abili-
ties, and needs. For employers and insurers, planning is made difficult
by the unpredictable nature of the disease and the evolving state of
the duties imposed by law.

This Report is an attempt to explain, not resolve, these complex
and interrelated issues in a fashion that everyone from policy-makers
to infected persons can understand. It illustrates the issues by examin-
ing the circumstances of two typical persons infected with HIV: Car-
men and Ralph.

2 Steven A. Holmes, AIDS Deaths in U.S. Drop by Nearly Half as Infections Go On, N.Y.
TIMES, Oct. 8, 1998, at 1.
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Part II of this Report sets forth the relevant facts of their lives
after a return to health prompts both to examine their financial and
medical options. Part III explores the types of practical and legal
options each might get from a person experienced in counseling
infected persons on their rights to disability payments and medical
coverage, and the counselor's duties under the law. Part IV describes
the legal framework that constrains employers in their dealings with
Ralph and Carmen upon their return to work.

In the end, a snapshot emerges illustrating the competing policies,
priorities and prerogatives that make this area so difficult to navigate
for all parties involved. This Report provides a basis for exploring,
and eventually discovering, a more consistent and complete legal
framework for safeguarding the rights of each party involved as the
nation enters a new century and looks forward to the return to work
of greater numbers of HIV-infected, but asymptomatic, individuals.

II. CARMEN AND RALPH

A. Carmen

Carmen is confronted with a dilemma she never expected to face.
Not only is she still alive nearly ten years after her AIDS diagnosis,
but she is feeling well enough to think about going back to work.

Prior to her unexpected diagnosis with AIDS-related pneumonia
and emergency hospitalization in the fall of 1989, Carmen was very
successful in her work with ABC, Inc., a computer software company.
She began the job as a local sales representative, but distinguished
herself through excellent job performance. Within a few years, she
earned an executive position in the rapidly growing company. At the
time illness struck, her duties included extensive travel to regional
offices across the country, as well as supervisory responsibility for
more than seventy-five employees.

Her diagnosis changed everything. Hospitalized and fighting for
her life, she focused her energies on a daily battle for survival. In the
years that followed, she continued to fight an ongoing (if intermittent)
battle with various opportunistic infections, leaving her unable to
work and with no income, even as her expenses substantially
increased. Seeking to replace some of her lost income, she success-
fully applied to the Social Security Administration for Social Security
Disability Insurance benefits (SSDI). Additionally, she received
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monthly payments from a group long-term disability plan provided by
her employer.

For the first twenty-nine months after stopping work, Carmen
exercised her right under federal law to access and pay for health
insurance coverage as part of her employer's group under the federal
law often referred to as COBRA because it was passed as part of the
Consolidated Omnibus Budget Reconciliation Act of 1985. During
that time, she paid her own monthly premiums as required by law, and
she received excellent coverage, including all necessary prescriptions.
In late 1991, because she had received SSDI benefits for two years,
Carmen automatically became eligible for health coverage under
Medicare and received notice that her COBRA benefits had been ter-
minated. Distressed to learn that Medicare did not cover any of the
expensive prescription drugs she required, she researched whether she
could maintain and pay for her old insurance benefits. She found that
the COBRA insurer had fulfilled its obligations under the law and
acted within its rights in terminating her coverage.3 With further
effort and research, she was able to patch together a means of meeting
her monthly prescription costs with assistance from state programs.

During the last year and a half, Carmen's health has improved
dramatically as a result of newly available drugs and treatments.
Despite certain ongoing minor health problems and the need for a
complicated regimen of prescription drugs, requiring constant medical
monitoring, her condition appears to have generally stabilized, and
she feels better and more energetic than she has in years. Now she is
both hopeful and frightened by the prospect of resuming her career.

On the one hand she strongly wishes to resume her role as a pro-
ductive member of society, and is motivated to regain independence
and control over her life. Having previously enjoyed a respectable
measure of financial success, she is also tired of living under the limits
imposed by a fixed income. On the other hand, she is haunted by one
troubling possibility: what if she relapses?

Although her safety net of financial and healthcare benefits is far
from perfect, she has learned to live with it and fears its loss in whole
or in part. She finds that there are many unanswered questions about
the effect that returning to work might have on her benefits. And, as
her doctor honestly informs her, the long-term effectiveness of the
drugs currently keeping her healthy is completely unknown, making

3 She might have similar rights under state law.
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any predictions about her continued health useless. She has read
about increasing aggressiveness on the part of disability insurers and
the Social Security Administration towards recipients of disability
payments who may be recovering, such as herself, and is concerned
that the length of time that she has received benefits could result in
closer scrutiny of her benefits. She fears that even approaching her
disability insurer or the Social Security Administration with her ques-
tions and concerns might raise a red flag, potentially placing her bene-
fits in jeopardy.

B. Ralph

Ralph, a man now in his late thirties, worked a series of odd jobs
after high school that were mostly paid under the table in cash. In late
1994, he moved to an urban area and obtained a job in a fine restau-
rant, which paid him a regular salary and contributed to the social
security system on his behalf. Ralph was promoted to a more skilled
position and given a small raise after the first few months. For the
first time in his life, he enjoyed his job, began to set aside savings as he
could, and looked forward to his future prospects. Unfortunately,
only a few weeks later, he became severely ill and sought emergency
medical help. Since the small restaurant offered its employees no
insurance coverage, a friend took him to the nearest public hospital.

Tests run there confirmed Ralph's worst fears: he was diagnosed
with AIDS. Having nowhere else to turn, he applied for benefits with
the Social Security Administration. Because his earnings record indi-
cated that sufficient taxes had not been paid into the social security
system on his behalf during the years he had worked, he did not qual-
ify for SSDI benefits. Nevertheless, since he was too weak to stand
and was clearly disabled, and he met the Social Security Administra-
tion's strict limitations on income and assets, he was immediately
awarded Supplemental Security Income (SSI) benefits of approxi-
mately $500 per month.

By qualifying for SSI, Ralph was automatically eligible for Medi-
caid health care coverage. Although he found that most of the best
HIV/AIDS physicians in his area would not see him because of the
program's low reimbursement rate, he was able to obtain medical care
and, most importantly, the expensive prescriptions necessary to effec-
tively fight the disease.
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Following his discharge from the hospital, he was still far too sick
to work and found that his real battle for survival had just begun. No
longer able to work and forced to rely solely on his SSI payment to
pay his rent and meet all of his other financial needs, Ralph sought
help and advice on other benefits available to him. Eventually he was
also able to obtain food stamps and a small amount of utility
assistance.

Now, a few years later, Ralph is on one of the new HIV cocktail
drug combinations, and his energy level and health have improved
considerably. Bored with his life on disability and desperately want-
ing more disposable cash, he is considering for the first time the possi-
bility of looking for work. The idea of losing the lifeline of his
benefits frightens him deeply.

Understanding that his eligibility for Medicaid was based on his
qualifying for SSI, and knowing that strict low income requirements
apply to the latter, he fears that earning even a few dollars could
result in the loss of both his SSI and Medicaid benefits. Also, knowing
that many of the jobs for which he would qualify offer no health insur-
ance benefits, and that in all probability he could never earn enough
to afford the expensive drugs required to keep him healthy, he is well
aware that keeping his benefits in place may literally be a matter of
survival for him.

III. A PERSPECTIVE ON DISABILITY AND MEDICAL BENEFITS

A. Counsel for Carmen

It is essential that Carmen get clear answers to fundamental ques-
tions about the potential effect of her decision to return to work on
her private long-term disability coverage, her SSDI benefits, and her
Medicare coverage. This section explores the later relationships
between her rights and responsibilities with respect to those benefits.

1. Carmen's Private Long-Term Disability Coverage

a. Identifying the Terms of Carmen's Coverage

First, Carmen must carefully read her private long-term disability
insurance policy rather than guessing about its terms. The policy lan-
guage can be extremely difficult to understand. Although insurance
policies are often assumed by insureds to be legalistic boilerplate, they
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are not. The obligations of the disability insurer to Carmen (and vice
versa) are a matter of contract.

Since Carmen is contemplating a return to ABC Inc., and intends
to seek her old job, she should first inquire whether the company still
offers disability coverage to its employees, and if the coverage has
otherwise changed in any way. If ABC's group policy has changed,
she must read the new policy before she makes the decision to return
to ABC so that she can understand how the new policy will apply to
her. Private disability insurance benefits vary from policy to policy,
and each word, definition or phrase can make a major difference in
the coverage provided. In addition, employers often change insurance
companies or policies within a company.

b. The Definition of Disability

In reviewing the policy under which she is currently receiving
benefits, Carmen will need to pay particular attention to a number of
key terms and provisions that may affect decisions she makes concern-
ing a possible return to work. It is especially important and most basic
that she understand how her policy defines "disability" or "total disa-
bility." She is currently receiving private disability benefits, strictly
because her insurer has determined that she meets the definition in
the policy.

The definition of "disability" varies among private policies. Some
define disability as the inability to perform one's "specific occupa-
tion." If Carmen's policy has this type of definition, she is entitled to
benefits if her medical condition prevents her from performing her
pre-disability occupation with her employer or any other employer,
even if she is able to engage in another occupation. (It is unlikely that
this type of definition of disability would apply for more than a few
years following a disability.) Other policies may define disability as
the inability to perform "any occupation" for which one is reasonably
qualified. If Carmen's policy contains this latter type of definition, she
is only eligible for private disability benefits if her medical condition
prevents her from performing any occupation for which she is reason-
ably suited ("any occupation").4

4 As further discussed in the following paragraph of the text, such definitions are necessa-
rily more ambiguous than those based upon an inability to perform one's specific occupation.
Policy language often varies, but eligibility for "any occupation" benefits will be triggered by an
inability to perform any job for which an applicant is reasonably suited by age, level of educa-
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While different policies have different definitions, group disabil-
ity policies offered by employers often use a combination of "specific
occupation" and "any occupation" definitions of disability. Most
likely, Carmen's policy provides an initial period of time (e.g., two
years) during which benefits are payable if she is unable to perform
her "specific occupation". Following that initial time period, she
would be eligible for continued benefits only if the disability insurer
agreed that her medical condition prevented her from engaging in
"any occupation." The insurer's decision on whether her illness pre-
vents her from engaging in any occupation will be based on her level
of education, training and experience. While disability insurers report
that they would not normally require a former business executive like
Carmen to engage in a menial, task oriented job, her insurer would
likely consider it reasonable for her to return to a lower status posi-
tion with her former or another employer. Even so, most private disa-
bility insurance policies are considerably more generous than the
Social Security Administration regulations, which require that the dis-
abled person be completely unable to engage in any significant gainful
employment.

Some long-term disability policies also contain an earnings test as
part of the definition of disability. Under such a provision, Carmen is
disabled, and therefore entitled to benefits, if she cannot reasonably
be expected to earn more than a specified portion (e.g., eighty per-
cent) of her pre-disability earnings.

In reviewing her policy's definition of disability, it is important
for Carmen to understand that the policy provides benefits only if she
is unable to work because of her medical condition. Private disability
insurance benefits are not unemployment benefits and are not
intended to protect against an economic downturn, layoff, or the
inability to find a job. Carmen's benefits will cease when the insurer
determines that she is no longer disabled under the definition of her
policy, whether or not a job is actually available for her at ABC, Inc.

c. Other Key Terms

Like others living with HIV/AIDS, Carmen must deal with sub-
stantial uncertainty about her health, and consider that her medical
condition might worsen following a return to work. She must there-

tion, training, and experience. The ambiguity of such provisions can make proof of disability
difficult if coverage is denied or otherwise challenged by the insurer.
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fore determine whether her disability insurance policy provides bene-
fits for a "recurrent" or "successive disability" or defines "periods of
disability" in a way that will permit her to resume receiving benefits if
the same medical condition (i.e., AIDS) again prevents her from
working. In order to encourage a return to work, some policies con-
tain such provisions for disabilities that recur within six or twelve
months after resuming employment. Even if her policy contains no
"recurrent disability" provision, and she no longer meets its definition
of disability (which may, as discussed above, include an earnings test),
Carmen might nevertheless be entitled to benefits if when she returns
to work, she is classified as a new employee. ABC probably termi-
nated Carmen's employment after she was disabled for a specified
period of time, such as one year. If that is the case, when she returns
to work, she will be a new employee and might qualify for any new
insurance that ABC offers.

ABC's new policy might exclude coverage for preexisting condi-
tions which would be a problem for Carmen. Such provisions typi-
cally exclude coverage for disabilities due to medical conditions
existing on or before the date of coverage. In Carmen's case, disabili-
ties related to AIDS could be excluded as a prexisting condition.
Most individual and small group policies contain this type of provi-
sion, while policies offered by large employers generally do not. Also,
Carmen may not be entitled to coverage until after she has been re-
employed and actively at work for a period of time specified in her
policy, or by her employer.

If the new policy does not exclude coverage for preexisting condi-
tions and Carmen again becomes disabled, she will still need to deter-
mine whether her new disability coverage will require her to satisfy an
elimination period (or waiting period) before benefits begin. She will
also need to consider the extent to which other benefits offered by her
employer, such as sick pay or short-term disability benefits, will pro-
vide her with continued income during the elimination period for
long-term disability benefits.

Carmen should also carefully read any provisions in her current
policy defining "residual disability" or "partial disability benefits."
Such provisions may allow her to continue collecting a partial benefit
under the policy if she is able to work, but not full-time or at the same
earnings level as before her disability. Eligibility for benefits under
such provisions typically start when an insured individual can no
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longer perform certain tasks important to his or her job, or when the
individual's income drops below a specified level as a result of disabil-
ity. By offering a middle ground between the all or nothing of total
disability, residual or partial disability benefits encourage a continua-
tion of, or a return to, work according to the insured individual's abil-
ity at the time.

In addition, Carmen should investigate whether her current pol-
icy offers rehabilitation, return to work, or other independent living
benefits to help pay for any education, training or other special ser-
vices that might be necessary or helpful as she returns to work.

Carmen will also need to examine her policy to make sure she
complies with any obligations she may have to the insurer, such as
providing notice of any improvement in her medical condition or
reporting other sources of income.

2. Carmen's Options

Prudence dictates that Carmen proceed with caution in making
decisions regarding a return to work. She should discuss the idea with
her physician to confirm that her medical condition has sufficiently
improved and that returning to work is not likely to jeopardize that
improvement. If her physician does not believe Carmen is able to
return to work, Carmen should heed that advice. If her physician
agrees that it is reasonable for Carmen to try returning to work, she
should discuss any possible limitations on job responsibilities, working
hours, or other medically appropriate restrictions.

Once Carmen and her physician agree that a return to work is
possible, Carmen should consider contacting a local AIDS service
organization or AIDS hotline, if available in her area, for advice and
possible assistance in this process prior to contacting her disability
insurer.

If Carmen qualifies for partial or residual disability benefits, she
should consider returning to work part-time or in a less demanding
position than she formerly held. Since she cannot be sure at what
physical level she will be able to work or for how long, she should
leave open all options available under her disability policy. If she con-
tinues to meet her current policy's definition of disability, she will not
jeopardize her right to resume once again receiving full benefits if she
has a relapse and becomes totally disabled again.
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Carmen is fortunate that her former employer offers its employ-
ees long-term disability benefits; fewer than half of all employers pro-
vide such coverage. If Carmen were considering a position with
another employer, it would be prudent for her to determine whether
that employer offers long-term disability benefits, and on what terms.

a. Contacting Her Insurer

Because Carmen has so much to lose if her disability insurer were
to determine that she is no longer disabled, Carmen may be reluctant
to contact her insurer about a possible return to work. If she is serious
about returning to work, however, it is possible that her insurer can
provide her with resources and support services to assist her. If she is
hesitant to contact her carrier directly, she should consider obtaining
as much information as possible from any available source, including
local AIDS service organizations or her state AIDS hotline. In some
areas, benefits consultants are available to assist.

In considering whether to contact her insurer, Carmen should
take into account that her insurer will not necessarily continue to
make payment without question indefinitely, or until she believes she
is able to return to work. Unlike the Social Security Administration,
which does not typically initiate significant efforts to return recipients
of disability benefits to work, private insurers often actively seek to
return their insureds to the workforce. If Carmen's insurer feels it has
sufficient evidence that she is indeed able to return to work, it will
likely initiate a return to work discussion with her (or, in some cases,
simply terminate her disability benefits) whether or not she initiates
contact. No matter how long she has received benefits, a decision not
to contact her insurer will by no means assure that she will continue to
maintain the status quo and keep receiving benefits until she believes
she is ready to reenter the workforce.

If Carmen chooses to contact her disability insurer, she may be
surprised at the additional assistance available to her. Disability
insurers are often extremely cooperative in this regard, since every
month that Carmen works is one less month the insurer will have to
pay full benefits. Many insurers report that they are genuinely inter-
ested in working with those they cover to ensure a successful transi-
tion back to the workplace, and some are increasingly developing
sophisticated programs, using rehabilitation professionals that are
designed to assist individuals to return to work.
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Once presented with the question, the insurer will evaluate Car-
men's medical condition and review the kinds of functions she can
perform. If she and her insurer agree that she cannot return to work
on a full-time basis but that part-time employment may be an option,
she may be eligible for partial disability benefits. Even if Carmen's
policy contains no such specific provisions for partial benefits, an
insurer may be willing to work out an agreement with her for a transi-
tion period. Her insurer may also consider providing vocational reha-
bilitation services or workplace modifications.5

If her insurer determines that she is no longer disabled, Carmen
will not necessarily lose her public disability and medical benefits.
Because public and private programs serve different purposes, each
defines the critical term "disability" differently. A decision by Car-
men's insurer that she is no longer disabled under its policy is not
necessarily adopted by the Social Security Administration or state dis-
ability programs. If Carmen's private disability benefits stopped, she
would continue to receive SSDI benefits so long as she met the Social
Security Administration's definition of disability. It must be noted,
however, that the Social Security Administration does periodically
review all claims to evaluate continued disability.

b. If Carmen Had Individual Disability Income Insurance

Carmen is covered under a disability insurance policy provided
by her former employer. If, instead, her coverage derived from an
"individual" disability income policy, some of her concerns about
returning to work would be different, and a new analysis would apply.

While group and individual disability policies share a number of
similarities, there are also some differences. An employer "group"
policy is a contract between an employer and an insurer; individual
employees are beneficiaries under the policies and typically have no
rights under the group policy once their employment ends (except, of
course, that coverage will continue for any disability that existed on
the day employment terminated). In Carmen's case, for example,
although she is entitled to benefits under the group policy as a result
of the disabling condition that existed when her employment termi-
nated, she is no longer a "covered employee" under the policy.

5 As discussed in Part IV, infra, the ADA may require her employer to provide any reason-
able workplace accommodations that she needs. A disability insurer would not typically pay for
workplace modifications that an employer is required to make under the ADA.
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Instead, she is simply a beneficiary of the employer's contract with the
insurer. Except to the extent her policy provides coverage for a
"recurrent" or "successive" disability after she returns to work, Car-
men has no right to continued benefits under that policy once she no
longer meets the policy's definition of disability. Her right to receive
benefits could be completely severed.

In contrast, an individual policy is a direct contract between an
individual and an insurer. Had Carmen purchased an individual disa-
bility income insurance policy before she developed AIDS, she would
be able to continue her coverage under that policy following a return
to work, provided she continued to pay her premiums. Employers'
policies often include a "waiver of premium" provision. Under a typi-
cal "waiver of premium" provision, she would not be required to pay
premiums to keep the policy in force during the period of her disabil-
ity. As long as she could afford to pay the premiums, she would be
covered and she would not have to worry about whether her prospec-
tive employer offered disability coverage, or whether a prospective
employer's policy might exclude preexisting conditions.

Individual policies can be prohibitively expensive and typically
exclude coverage for disabilities arising from preexisting conditions.
Nevertheless, individual policies can offer significant advantages.
Because individuals pay their own premiums for such coverage, the
benefits paid under such policies are typically not taxable, whereas
benefits received under employer group policies often are taxable to
the individual.

c. Carmen's SSDI Benefits

By law, SSDI, payments begin five full months after the reported
disability date. This is called the waiting period. After Carmen
received SSDI for twenty-four months, she automatically qualified for
Medicare. Since the Social Security Administration does not want to
discourage the disabled from returning to work, it has established
various work incentives designed to keep people's benefits and Medi-
care coverage in place for certain periods of time while they give
employment a try.6

6 For more specific information on how these incentives might work, one may contact a
local Social Security Administration office or visit the SSA's web site at http://www.ssa.gov, and
search the site using the term "trial work period."
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The most important work incentive Carmen must understand is
the trial work period. Even though she is currently receiving SSDI,
Carmen has the right to work at any job, and earn any amount of
money doing so, for a nine-month period without fear of losing her
benefits. Under Social Security Administration rules, she is required
to inform the agency that she has returned to work, and the Social
Security Administration identifies her as having begun a trial work
period. Even if she does not officially report, the Social Security
Administration will ultimately find out through payroll reporting, and
immediately identify her as having begun a trial work period. If she
earns less than $200 in a month, that month will not count towards the
nine-month trial period. The nine months comprising the trial period
need not be consecutive, allowing Carmen some important flexibility,
and may take place during any ongoing five-year period of benefits.
Until those nine months have been tallied by the Social Security
Administration, Carmen's benefits can not be disturbed.

After she has worked for nine months, the Social Security
Administration will review Carmen's record and assess whether or not
she is still qualified for benefits. Social Security Administration pri-
marily focuses on whether or not her earnings have consistently
reached a level of "substantial gainful activity," basically $700 per
month, regardless of whether the beneficiary is still disabled. This is
an important distinction, and one that will presumably provide Car-
men with some peace of mind as she is thinking about returning to
work. The work incentives, after all, are in place to provide her with a
comfort zone to experiment with work rather than to strip her of ben-
efits. Even if her benefits stop after the end of the trial work period,
that does not constitute a finding that she is no longer disabled. That
too is an important distinction, because so long as she is disabled a
series of safety nets remains open to her.

Importantly, the determination of whether Carmen is earning
enough income for a long enough period takes her expenses into
account in calculating "substantial gainful activity." The Social Secur-
ity Administration permits deduction of a wide variety of disability-
related expenses if paid by the covered individual and necessary to
allow him or her to work, including medical equipment and prescrip-
tion drugs. Even if Carmen's income reaches the substantial gainful
activity level during her trial work period, and she loses her eligibility
for benefits, she will continue to receive disability payments for three
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months, guaranteeing her twelve months of benefits even if she does
not fully return to work.

If Carmen becomes sick again and is forced to return to the disa-
bility rolls, she may be entitled to additional benefits. First, if she
loses her job, or her income again drops below the level of substantial
gainful activity within five years, no new waiting period for benefits
will be imposed. Second, at the end of her trial work period, when her
SSDI payments stop, an extended period of eligibility of thirty-six
consecutive months, kicks in. If she has a relapse during that time and
her income plummets, she will be eligible to start receiving full bene-
fits again with no new application, disability determination or waiting
period. To restart benefits, she need only call her local Social Security
Administration office and let officials know that her illness has
reduced or eliminated her ability to earn money. Even though Car-
men must file a new application for benefits after thirty-six consecu-
tive months, there will still be no waiting period if it has been five
years or less since her last disability payment.

d. Carmen's MEDICARE Coverage
If Carmen is covered by Medicare (i.e., she has been receiving

SSDI benefits for twenty-four consecutive months) at the time her
social security payments stop, she will continue to be covered by
Medicare for thirty-nine months without payment of premiums. After
thirty-nine months, if she is still working but remains disabled, she can
keep Medicare coverage in force indefinitely by paying premiums
herself.7

If Carmen had returned to work before completing the twenty-
four consecutive month waiting period for Medicare and later became
disabled again, she would receive full credit for the months during the
waiting period in which she had received benefits, so long as the cause
of her prior and current disability were the same. However, if the new
period of disability were caused by an impairment unrelated to her
HIV and began more than five years after her initial disability, the
five-month waiting period for Medicare eligibility would begin anew.

7 In some cases, if the individual meets certain income and asset limitations, state financial
assistance may be available to help pay Medicare premiums and other related out-of-pocket
expenses, such as deductibles or co-insurance charges. One may find out the applicable state
rules by contacting the state or local welfare office or Medicaid agency. For more general infor-
mation, contact a local social security office and ask for HCFA publication number 02184, Medi-
care Savings for Qualified Beneficiaries.
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However, because Medicare does not provide the coverage she
needs for her prescription drugs, Carmen needs to investigate whether
the state programs that currently fund her prescriptions will continue
after she returns to work. Her eligibility for the state programs may
depend on her income, which will likely increase if she returns to
work.

e. Carmen's Opportunity to Obtain Private Health Insurance

If Carmen takes a job with an employer that provides health
insurance coverage for its employees, HIPAA requires that she be
included in the plan and that the time she was covered under Medi-
care be credited toward the satisfaction of any waiting periods for pre-
existing conditions. However, these protections are of no benefit to
Carmen if her new employer does not offer health insurance coverage,
or if the coverage offered provides limited or no prescription drug
coverage. This could pose a difficult dilemma for Carmen; she may be
healthy enough to return to work if she has health coverage, but with-
out coverage for the medications she needs, she will become disabled
again.8

If she returns to work, she needs to find a job, with an employer
that provides comprehensive medical and disability insurance. If
health coverage is not available through her employer, she may want
to consider purchasing an individual medical insurance policy.
Because she has maintained continuous health insurance coverage,
most recently through Medicare, her state is required to have a
method for assuring that her existing medical condition does not pre-
clude her from obtaining coverage.9 The method for doing so varies
from state to state. Some states have established high-risk pools, with
premiums often capped at 150% to 200% of standard rates. Other
states require private carriers to provide coverage; however, a 1998
General Accounting Office study reports that this coverage can be
prohibitively expensive.' °

8 Several pending federal bills would expand Medicare and Medicaid eligibility (including
prescription drug coverage) for those returning to work.

9 26 U.S.C. § 9801 (1997).
10 GEN. ACCOUNTING OFFICE, HEALTH INSURANCE STANDARDS, IMPLICATIONS OF NEW

FEDERAL LAW FOR CONSUMERS, INSURERS, REGULATORS: TESTIMONY BEFORE THE SENATE
COMMITTEE, GAO/T-HEIS-98-114 (1998), available at http://www.gao.gov.

2001]



CIVIL RIGHTS LAW JOURNAL

f Carmen's Options in the Event of a Relapse
To determine what might happen to Carmen's benefits in the

event of a relapse, one must know how long after her return to work
the relapse occurs, and what benefits her then-current employer
offers. If Carmen returned to work with a different employer, her
former carrier's coverage would stop altogether. She would have little
chance to resume her disability benefits with her former carrier. That
would not be the case if Carmen was covered under an individual dis-
ability income insurance policy which she purchased before she tested
HIV-positive, and she still maintained that coverage. Individual poli-
cies and newer policies issued to employers typically provide immedi-
ate coverage for a relapse that occurs within six months of returning
to work, as long as premiums have been paid when due.

If Carmen's new employer offers disability insurance, and Car-
men becomes eligible, she will be entitled to benefits under the terms
of her new employer's policy. As with her previous employer, Car-
men should file a claim and submit appropriate medical documenta-
tion. If she meets the policy's definition of "total disability" and
satisfies the policy's elimination period (or what the SSA would call
the "waiting period") from the time a disability begins until benefits
start, she will begin receiving private disability benefits.

If her disability relapse starts before her SSDI trial work period
ends or within five years thereafter, she will be immediately eligible to
resume SSDI benefits and be eligible for Medicare coverage. If the
relapse occurs more than five years after the end of the trial work
period, she will begin anew the arduous process of qualifying for SSDI
benefits.

B. Ralph Explores His Options
Unlike Carmen, Ralph's benefits depend on his financial condi-

tion. In Carmen's case, neither her private disability insurer nor the
Medicare administrators care whether she has one dollar or one mil-
lion dollars in assets. The same benefits are not available to Ralph,
however, and he consequently faces a different challenge based on his
level of income or assets and the degree to which they are limited.

1. Ralph's Supplemental Security Income ("SSI")
SSI is a benefit for which one qualifies because one's income is

below a certain level. This "means-based benefit" benefit is paid
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through the Social Security Administration. In other words, in order
to qualify one must not only be disabled, but also meet strict asset and
income limitations. No waiting period is imposed for SSI, and Medi-
caid coverage automatically follows these benefits. Again, work
incentives have been put in place to encourage people receiving SSI to
experiment with trial work periods without fear of losing their bene-
fits or Medicaid coverage. Ralph thus has some options.

If Ralph goes back to work and starts earning an income, his
monthly SSI benefits will be affected differently than Carmen's SSDI
benefits. No matter how much she earns during the months of her
trial work period, her benefits will not be reduced. In contrast, the
amount of Ralph's monthly SSI check will generally decrease as the
amount he earns increases. The monthly SSI benefit will not be
reduced dollar for dollar by the amount of his income; it will be
adjusted according to the following formula: the Social Security
Administration will ignore the first $85 of his job income, and reduce
his benefit by one-half of the amount earned above $85.

For example, assume Ralph's SSI check every month is $500, and
that he earns $300 in income during one month back at work. The
first $85 of the $300 will not be counted, leaving $215 in income. One-
half of that amount, or $107.50, will be deducted from his monthly
benefit. Thus, Ralph's adjusted SSI benefit for that month would be
$392.50 ($500 minus $107.50), but his total monthly income would
increase from $500 to $692.50 ($300 earned, plus $392.50 SSI). Obvi-
ously, if his income reaches a certain level his SSI benefit would be
suspended completely. However, if Ralph relapses, and his earned
income accordingly decreases, his $500 monthly benefit would be
restored.

If his relapse occurs more than twelve months after his SSI pay-
ments have stopped, he will have to file a new application to again be
entitled to SSI benefits.

If Ralph chooses to develop an individual plan geared towards his
return to work (such as starting a new business, training for a new job,
or some specific proposal), and the Social Security Administration
approves that plan, some of his earnings used to pay for the plan could
be "disregarded."" t "Disregarded" earnings will not be counted by

11 As noted in the text, SSI benefits differ from SSDI benefits in that job earnings are
immediately applied to reduce the amount of monthly benefits after a disabled person has
returned to work. A "disregard" simply means that any funds applied toward an approved voca-
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the Social Security Administration towards reducing his monthly SSI
benefit. If appropriate vocational rehabilitation, generally defined as
any training or education that qualifies the individual for a job, might
help Ralph back to work, financial assistance might be available from
his state. Once Ralph has entered an approved program, his benefits
will not stop until he completes the program. If Ralph is able to stay
employed in his job for a period sufficient to establish a record of
Social Security contributions, he could become eligible for SSDI (like
Carmen) rather than SSI.

2. Ralph's Medicaid Coverage

Even if Ralph earns enough to cause his benefits to stop, he will
not lose his Medicaid coverage so long as he remains disabled under
Social Security Administration rules, and continues to need Medicaid
to cover his costs for medical care. Each state has established its own
method for determining this "need" without which coverage will be
terminated. Ralph should be aware that if he exceeds the applicable
level of income and assets defined in his state, he will no longer qual-
ify and he will lose all his benefits. If Ralph relapses into illness after
he has been off Medicaid for twelve months or more, he must apply
again to obtain benefits.

IV. A PERSPECTIVE ON EMPLOYMENT

A. Carmen's Potential Employment - Additional Facts

Although Carmen has been away from her job for several years,
she hopes to be able to return, perhaps on a part-time basis. She
therefore contacts Chris, the Human Resources Director at her for-
mer employer, ABC, to explore the possibility of returning to work.
Chris handles all of the hiring for ABC. She remembers that Carmen
was an outstanding employee and had excelled before she left on her
medical leave of absence. Although Chris is glad to know that Car-
men is feeling better and does not doubt her desire to once again have
a successful career, Chris is concerned with the level of Carmen's
health and the legal obligations of her company upon Carmen's return
to work.

tional rehabilitation program will not be counted as income, and therefore will not be used to
calculate the reduction in SSI benefits.
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ABC Software has experienced rapid growth since Carmen left in
1989. However, during recent months, upper management has been
clearly communicating the need to control costs and improve profit-
ability. The sales force at ABC, for example, has had a significant
increase in its sales quotas. The position Carmen formerly held is a
flexible, yet extremely demanding, one requiring an extensive amount
of travel and stamina. In addition, the field has changed tremendously
while Carmen was on medical leave. In order to become an effective
sales person again, Carmen would need a great deal of training. New
sales people who join ABC, despite their level of experience, often
require four to six months to become thoroughly acclimated to ABC's
product lines, customer services, marketing strategies, and pricing pol-
icies. Chris anticipates that Carmen would need that much time to
become familiar with ABC's new product lines introduced during Car-
men's absence. She is concerned that a sales position may be too
demanding for Carmen. Chris wants to discuss these issues with Car-
men as candidly as possible, but does not want to violate the ADA in
the process of doing so.

Chris is also concerned about the potential costs associated with
bringing Carmen back to work. Although Carmen is feeling better
and is enthusiastic about returning to work, Chris wonders about the
long-term effectiveness of Carmen's current treatment and medica-
tions. ABC invests a tremendous amount of time and resources in
training its sales force and, as a result, does not want to hire an indi-
vidual who will leave ABC after a short time. Chris also needs to
know what type of accommodations Carmen might require and what
ABC's obligations are under the ADA.

Several other issues factor into Chris' decision. She knows that it
is important to Carmen that her condition not be publicized. Carmen
wants to return to employment in as normal a fashion as possible.
Also, although Chris knows Carmen's experience and strengths were
in sales, she wonders if Carmen would be interested in a non-sales
position. Chris believes she could create a suitable reduced-schedule
position. Although the position would offer fringe benefits, including
health and disability insurance, it would pay substantially less than
Carmen's former sales job.

All of these questions need to be resolved if Carmen is to return
to ABC: May Chris discuss with Carmen her concerns about Carmen's
health (i.e., her need for extended absences, her ability to perform the
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job) without violating the ADA? May Chris require a doctor's certifi-
cation assessing Carmen's ability to perform the sales position? Who
may be informed about Carmen's medical condition and her need for
certain accommodations? What if it becomes clear, after several
months, that Carmen cannot perform the sales position? Must Chris
reassign her to a different position? Must Chris create a new position
for Carmen? What are ABC's responsibilities to provide Carmen
with an extended leave of absence, if she should require one in the
future?

B. Ralph's Potential Employment - Additional Facts

Through a friend in the machinists union, Ralph learns of an
opening for an entry-level assembler at the XYZ Widgets plant oper-
ating near his home. XYZ needs a full-time employee on the second
shift, which runs from 3:00 p.m. to 11:00 p.m., Monday through Friday,
with the possibility of a significant amount of overtime, particularly on
the weekends. The job is not backbreaking, but it is tedious, involving
standing at an assembly line for eight hours a day, with fifteen-minute
coffee breaks at 4:30 p.m. and 8:30 p.m., and one half-hour for dinner
at 6:30 p.m. The hours and the breaks are prescribed in a collective
bargaining agreement between XYZ and the machinists union that
represents the assemblers. The agreement also specifies the hourly
wage rates for the assembler position, which are significantly higher
than the wages Ralph was receiving as a restaurant worker. Most
importantly, the agreement provides for significant benefits, including
sick days, health insurance coverage, and disability insurance. How-
ever, a new employee must complete a probationary period of ninety
days before becoming eligible for any of the benefits, including health
insurance. The probationary employee must satisfy the plant supervi-
sors that he can adequately perform the job before passing probation
and becoming eligible for the benefits.

Ralph decides to apply for the position at XYZ. Ralph fills out a
job application and schedules an interview with XYZ's personnel
department. Ralph's union friend says he will vouch for him, and
Ralph's XYZ management respects his friend, so it appears that
Ralph has a pretty good chance of getting the job. Several issues face
both Ralph and XYZ, however, as Ralph sits down for his job inter-
view: Is there information about his medical condition or history that
Ralph should discuss during his job interview? What questions can
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the interviewer ask Ralph? If Ralph is offered a job, should he ask for
an accommodation in his work schedule? Is XYZ obligated to pro-
vide an accomodation? How does the union fit into the picture? If
the union opposes the accommodation, does XYZ have to provide the
union with information concerning Ralph's medical condition? Can
XYZ monitor Ralph's work performance during his probationary
period? What if XYZ discovers that Ralph cannot do the job? Can
he be terminated? Can Ralph contest his termination under the union
contract or under the ADA? What if he has passed his probationary
period? Can he be terminated then, and then what are his rights
under the union contract and the ADA?

C. Addressing the Issues Under the Law

1. Issues Involving Carmen

Carmen and Chris face a variety of issues regarding confidential-
ity, job requirements, accommodations, and the intersection of rights
and obligations under the ADA and the Family and Medical Leave
Act (FMLA).

a. The Hiring Process: Carmen

The ADA has several provisions designed to focus employment
decision-making exclusively on applicants' qualifications, and not on
their disabilities. As a general rule, an employer is prohibited from
asking disability-related questions or conducting medical examina-
tions until after making a conditional offer of employment. However,
employers may seek information that reveals whether an applicant is
qualified for the job and can perform its specific functions. For exam-
ple, during the initial interview Chris may describe the amount of
traveling required for the sales position or the average length of the
work week and ask Carmen whether she believes she could satisfy
those requirements.

Employers generally may not ask applicants if they need accom-
modations to perform specific job functions. However, when an
employer reasonably believes that an applicant may need an accom-
modation to perform the job, the employer may ask questions limited
to whether the applicant would require a reasonable accommodation
to perform specific job functions, and what type of reasonable accom-
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modation would be needed. 12 In Carmen's situation, Chris clearly is
aware of Carmen's medical condition because of Carmen's past
employment with ABC. 3 At the interview stage, therefore, Chris
could discuss what accommodations, if any, would assist Carmen in
performing the specific requirements of the sales position. Chris'
decision to offer Carmen a job should be based, however, on her
assessment of Carmen's qualifications and her abilities. The ADA
prohibits employers from taking disabilities into consideration. If
Carmen had indicated she needed a reasonable accommodation and
the need for that accommodation were not obvious, however, Chris
could ask her to provide reasonable documentation describing her dis-
ability and the functional limitations it imposed.14

After a conditional offer of employment has been made to Car-
men, Chris may ask disability-related questions or conduct a medical
examination, but only if it is ABC's practice to do so for all incoming
employees. The information obtained cannot be used for discrimina-
tory purposes.

b. Confidentiality
Carmen's privacy is protected by the ADA. The ADA mandates

that employers take steps to protect the confidentiality of employees'
medical information. Employers are prohibited from disclosing confi-
dential information regarding an individual's medical condition, with
certain limited exceptions."i This prohibition applies even to informa-
tion voluntarily disclosed by employees or applicants. Therefore,

12 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
question 12 (Mar. 1, 1999), available at http://www.eeoc.gov. However, when an employer asks
questions about an applicant's need for a reasonable accommodation before an offer of employ-
ment has been made and then subsequently rejects the applicant, the EEOC will carefully scruti-
nize whether the need to provide accommodation was a reason for rejecting the applicant.
EEOC ENFORCEMENT GUIDANCE: PREEMPLOYMENT DISABILITY-RELATED QUEST-IONS AND
MEDICAL EXAMINATIONS (Oct. 10, 1995), available at.

13 Grenier v. Cyanamid Plastics, 70 F.3d 667, 675-77 (1st Cir. 1995) (holding that an
employer had knowledge of the applicant's medical condition where the applicant was a former
employee who had been receiving long-term disability benefits).

14 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
supra note 12, at question 6. Chris could also ask Carmen to sign a limited release allowing
Chris to submit a list of specific questions to Carmen's physician. See Grenier, 70 F.3d at 675-77.

15 For example, an employer may tell an employee's manager or supervisor about any work
restrictions or accommodations the employee requires. An employer may also share otherwise
confidential medical information with health insurance or worker's compensation carriers as
necessary. First aid and safety personnel may also be informed of an employee's disability if it
may require emergency treatment. See 29 C.F.R. § 1630.14(b) (2000).
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even though Carmen may initiate a discussion with Chris about her
treatment for HIV/AIDS and her need for certain accommodations,
Chris is still obligated to maintain the confidentiality of that informa-
tion. If Carmen's co-workers ask questions about her disability or
accommodations, Chris should respond by emphasizing ABC's policy
of assisting any employee who encounters difficulties in the work-
place, and its commitment to protecting the privacy of its employees
and their families.16

Furthermore, the ADA sets forth specific guidelines for handling
confidential medical documents. All information Chris receives about
Carmen's condition (or that of any other ABC employee) must be
maintained in separate files and kept in a separate, locked cabinet,
accessible only to designated individuals.

c. Reasonable Accommodation

In order to perform the essential functions of her position, Car-
men may need some type of reasonable accommodation. ABC has a
duty under the ADA to provide a reasonable accommodation to Car-
men if it will enable her to perform her job. Accommodation, how-
ever, is a two-way street: although employers are obligated to provide
disabled employees with reasonable accommodations, employees gen-
erally have the responsibility to make such requests. 7 Under the
ADA, the employer's duty to extent reasonable accommodations is
limited by the amount of hardship involved.

Once an employee requests a reasonable accommodation, the
ADA contemplates both the employer and the employee engaging in
an "interactive process" to determine what accommodation the
employee needs to enable him or her to perform the job. 8 This inter-
action is meant to identify the individual's functional limitations and
the potential accommodations needed. 9 Although the preferences of
the disabled employee should be given primary consideration, an
employer is not required to simply defer to the employee's preferred
accommodation; rather, the "reasonableness" of an effort to accom-
modate an employee depends on a "good-faith effort to assess the

16 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
supra note 12, at question 41.

17 Id.
18 Id., at question 5.
19 29 C.F.R. § 1630.2(o) (2000).
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employee's needs and to respond to them. '2' However, an employer's
obligation to accommodate is not limitless. Employers are not
required to provide any accommodation that would cause undue
hardship.2'

The duty to accommodate under the ADA can take a variety of
forms, depending on the employee, the employee's disability, and the
requirements of the position. The job may be restructured in some
fashion as an accommodation. 23 For example, if Carmen feels nause-
ous immediately after taking her medications in the morning, it may
be reasonable to schedule Carmen's regular work day to begin later
and end later. During the day, Carmen may need time to take addi-
tional medication and a refrigerator in which to store it. Providing
both to her may be a reasonable accommodation and help her to per-
form her responsibilities. Non-essential functions of a position may be
eliminated or reassigned as a reasonable accommodation. For exam-
ple, sales personnel may, from time to time, be expected to lift and
carry heavy boxes of promotional material. If Carmen has a lifting
restriction that prohibits her from doing so, that task may be reas-
signed to someone else or she may be provided with a wheeled cart to
eliminate the need to carry the boxes.

Alterations to Carmen's work environment may also be a reason-
able accommodation. If, for example, Carmen has experienced signif-
icant weight loss, extra padding for her chair may allow her to sit more
comfortably for longer periods of time. If her medications cause her
to use the restroom more frequently, her work area may be relocated
closer to the restroom.

If Carmen's condition deteriorates, but she is still able to perform
the essential functions of her job, a reasonable accommodation may

20 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
supra note 13, at question 9.

21 The ADA defines an "undue hardship" as "an action requiring significant difficulty or
expense" taking several factors into account: the nature and cost of the accommodation; the
overall financial resources and size of the employer making the accommodation; and the type of
operation involved. 42 U.S.C. § 12111(10) (1991). An employer must assess on a case-by-case
basis whether a particular accommodation would cause undue hardship. See EEOC ENFORCE-
MENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA, supra note 12, at Undue
Hardship Issues.

22 A resource available to assist with ideas for possible accommodations is the Job Accom-
modation Network (JAN), which is funded by the Department of Labor. JAN may be reached
by telephone at (800) 232-9675, or on the Internet at http://www.jan.wvu.edu.

23 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
supra note 12, at question 16.
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involve working part-time or working from her home. Reasonable
accommodation may also include holding the employee's job open
during a leave of absence.24

If Carmen becomes unable to perform the essential functions of
the sales position at some point, reassignment to a vacant position
within her abilities may be a reasonable accommodation.25 Chris has
contemplated creating a suitable reduced-schedule position that
would not involve any traveling. Although employers are not
required to create new jobs for employees as an accommodation,
nothing in the ADA prevents Chris from doing so. If by creating a
new position, Chris is able to retain a valuable employee, both ABC
and Carmen will benefit.

d. Family and Medical Leave Act
Carmen can also expect assistance under the FMLA. After Car-

men has worked for ABC for twelve months and 1250 hours, she will
be entitled to twelve weeks of unpaid medical leave within a twelve-
month period.26 Furthermore, during an FMLA leave, the employer
must maintain the employee's existing level of coverage under a group
health plan, but the employee may be required to pay his or her por-
tion of the health insurance premiums. At the end of FMLA leave, an
employer must return the employee to the same or an equivalent job
as before the leave.

FMLA leave need not be taken all at once. If, for example, Car-
men needs two hours of leave from her job each week to attend a
doctor's appointment, she may do so under the FMLA. 27  Also,
FMLA leave may be used to change an employee's schedule for a
period of time, such as from a full-time schedule to a part-time sched-

24 ABC does not have to provide paid leave beyond that which is provided to non-disabled
employees. For example, if Carmen needs fifteen days of leave and she has accrued only ten
days of paid leave under ABC's policies, ABC should allow her to exhaust her ten days of paid
leave and then provide an additional five days of unpaid leave as a reasonable accommodation.
Id. Not only may the ADA require that an employer provide unpaid medical leave, but the
FMLA does as well.

25 Id., at question 24.
26 A "serious health condition" under the FMLA is different from a "disability" under the

ADA. A "serious health condition" is defined as "an illness, injury, impairment, or physical or
mental condition that involves ... [ilnpatient care ... or [c]ontinuing treatment by a health care
provider." 29 C.F.R. § 825.114(a)(1)-(2) (1995). An employer may verify an employee's serious
health condition by asking the employee's physician to complete an FMLA certification form.

27 Under the FMLA, this is known as "intermittent leave," or leave taken in separate
blocks of time due to a single reason. 29 C.F.R. § 825.203 (1995).
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ule. The FMLA does not prevent employers from offering more gen-
erous leave benefits than those required by the FMLA. For example,
ABC could allow employees to take up to one year of unpaid medical
leave giving Carmen more options for medical leave under ABC's
policies, beyond the leave mandated by the FMLA.

2. Issues Involving Ralph
a. The Hiring Process: Ralph

Although Carmen's employer is fully aware of her condition,
Ralph may be considering what, if anything, he should tell his pro-
spective employer about his medical condition. In short, he is not
obligated to tell XYZ anything, and he probably should not. The
ADA prohibits XYZ from refusing Ralph employment because of his
disability. As long as Ralph is able to perform the essential functions
of the job for which he is applying, XYZ cannot refuse to hire him
because of a disability. The Supreme Court has held that an "asymp-
tomatic" HIV-positive individual is "disabled" within the meaning of
the ADA.28 The EEOC has also consistently held that HIV infection
is "inherently substantially limiting" and thus is "disabling" within the
meaning of the ADA.29 An applicant for employment is "qualified"
to perform a job if the applicant can perform it "with or without"
reasonable accommodation of the disability, as long as the accommo-
dation does not require the prospective employer to suffer undue
hardship.

Thus, Ralph may be tempted to tell his prospective employer
about his disability, so that they can discuss reasonable accommoda-
tions necessary for Ralph to accept the position. For example, Ralph
may not feel that he could tolerate the long hours of standing without
more frequent breaks, so he may need an accommodation in the
break schedule. If he is legally disabled and he is qualified to do the
job with that accommodation, XYZ could not legally refuse to give
him the job without making the accommodation. From a practical
standpoint, however, Ralph would probably be better advised not to
reveal his ability so as not to jeopardize his chances of being hired.
Under the union contract, he will have a probationary period during
which he will be evaluated on his ability to perform the job. If, during
that probationary period, he finds that he cannot do the job without

28 Bragdon v. Abbott, 524 U.S. 624 (1998).
29 29 C.F.R. § 1630.20) (2000).
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some accommodation he can request an accommodation in his sched-
ule at that time. Having already secured the position, he will be in a
much better position to negotiate the terms of any accommodation
with XYZ. Ralph is not obligated to reveal his medical condition dur-
ing his job interview because, as explained above, the ADA puts strict
limits on the types of things that an employer can ask about at differ-
ent stages of the pre-employment process.

b. Confidentiality
Like Carmen, Ralph may be concerned about maintaining the

confidentiality of his HIV positive status. Questions may arise, how-
ever, if Ralph's co-workers observe the accommodations he obtains
on the job and question the reasons for them. In such a case, the
EEOC's position is that, although an employer may not tell employ-
ees that it is providing a reasonable accommodation for an employee,
the employer may "explain that it is acting for legitimate business rea-
sons or in compliance with federal law."3

The union may also become involved in working with XYZ to
obtain certain accommodation for Ralph. Therefore the union may
need to know about Ralph's medical status and the physical limita-
tions, if any, that impact his ability to perform his job.

c. Reasonable Accommodations
The process of requesting and obtaining an accommodation may

be different for Ralph than for Carmen because the job he seeks is
represented by a union. Under the National Labor Relations Act
("NLRA"), an employer whose employees are represented by a union
is obliged to bargain with the union over any changes to terms and
conditions of employment. In addition, if XYZ and the union have a
collective bargaining agreement that defines the terms and conditions
of employment, such as the hours of the shift and the prescribed
breaks, the union may take the position that XYZ cannot change
Ralph's hours of work or his breaks because that would be unfair to
other employees. In these circumstances, questions may arise for
XYZ as to how much it has to tell the union and what its obligations
are to negotiate with the union over accommodations to Ralph's work
schedule.

30 EEOC ENFORCEMENT GUIDANCE ON THE ADA AND PSYCHIATRIC DISABILITIES, No.
915.002, at 18 (Mar. 25, 1997).
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The union, just like XYZ, has a legal obligation to provide a rea-
sonable accommodation to an employee with a disability who cannot
perform the job without it. Accordingly, the union cannot simply
stand on the collective bargaining agreement and refuse to allow XYZ
to change Ralph's schedule. Likewise, XYZ cannot claim that an
accommodation of Ralph's schedule would be an undue hardship sim-
ply because it would violate the terms of its agreement with the union.
Because unions and employers are covered entities under the ADA,
the EEOC has taken the position that they are obligated to negotiate
a variance to their collective bargaining agreement if necessary to
accommodate a disabled employee.31 And because the NLRA
requires employers to negotiate with unions over all changes in terms
and conditions of employment, it may be advisable in any event for
XYZ to seek the union's approval before making changes to Ralph's
work schedule, even if the accommodation would not technically be in
conflict with the collective bargaining agreement. Once Ralph passes
his probationary period and is protected by the union contract, it
would be advisable for Ralph to seek the assistance of his union
before requesting an accommodation from XYZ.

The union may be entitled to some documentation concerning
the accommodation. ADA regulations allow covered entities, such as
unions, to make inquiries necessary to the accommodation process,
and the union may require any reasonable documentation. The
NLRA requires employers to provide unions with relevant informa-
tion necessary to the bargaining process. Thus, if the union and XYZ
negotiate possible changes to Ralph's working conditions as part of
the accommodation process, XYZ may be required to provide the
union with medical documentation of Ralph's condition. However,
because of the confidentiality issues involved, XYZ should not make
any disclosures without consulting legal counsel.

This issue may arise for XYZ either before or after it makes the
accommodation. It would arise beforehand if the union disputed the

31 EEOC ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION UNDER THE ADA,
supra note 12, question 45. A number of federal courts of appeals have disagreed with the
EEOC's position. They have instead held that employers are not obligated to provide any
accommodation, which violates the provisions of a collective bargaining agreement. Willis&
Gomez v. Pac. Maritime Assoc., 162 F.3d 561 (9th Cir. 1998); Aldrich v. Boeing Co., 146 F.3d
1265 (10th Cir. 1998); Kralik v. Durbin, 130 F.3d 76 (3d Cir. 1997); Foreman v. Babcock &
Wilcox Co., 117 F.3d 800 (5th Cir. 1997); Eckles v. Consol. Rail Corp., 94 F.3d 1041 (7th Cir.
1996); Benson v. Northwest Airlines, Inc., 62 F.3d 1108 (8th Cir. 1995).
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need for the accommodation or the extent of the accommodation, or
if the union and XYZ were required to negotiate a change in the col-
lective bargaining agreement to accommodate Ralph. It could arise
after the accommodation was made if either the union or another
employee who may have been disadvantaged in some way by the
accommodation were to file a grievance against XYZ. The NLRA
requires employers to provide unions with information that is relevant
and necessary to resolution of grievances. Thus, consistent with the
confidentiality requirements of the ADA, XYZ may be required to
provide the union with reasonable medical documentation showing
the necessity of and the extent of the accommodation in connection
with a grievance filed under the collective bargaining agreement.32

If the union and XYZ are unable to agree on an accommodation
for Ralph, XYZ is not without recourse. Once the union and XYZ
have reached an "impasse" over the issue,33 XYZ can make the
accommodation without violating its duty to bargain under the
NLRA.

Reasonable accommodations under the ADA may include "reas-
signment to a vacant position."34 An employer is not obligated, how-
ever, to bump an employee from a job in order to create a vacancy.
Several courts have held that, in the union context, a position is not
vacant if another employee is entitled to it and, therefore, it cannot be
a position to which reassignment may be made.36

The collective bargaining agreement between the union and XYZ
may provide that XYZ can terminate Ralph before he passes his
ninety-day probationary period, and that Ralph has no right to file a
grievance over the termination. Thus, XYZ would be within its legal
rights to monitor Ralph's work performance during this ninety-day
period to determine if he can perform the essential functions of his
position, with or without a reasonable accommodation. Under the
ADA, XYZ is allowed to make inquiries into the ability of an

32 In order to accommodate any confidentiality concerns that Ralph may have, the
employer would be required to obtain Ralph's written permission, or the employer and the
union would be required to bargain about appropriate restrictions on the use of the information
to accommodate Ralph's confidentiality concerns.

33 Under the NLRA, whether the parties have reached an "impasse" as defined under case
law is a complicated factual question, but essentially, a legal impasse is, reached when the parties
are so far apart that further negotiations would be futile.

34 42 U.S.C. §12111(9)(B) (1991).
35 Dalton v. Subaru-Isuzu Auto., Inc., 141 F.3d 667, 678 (7th Cir. 1998).
36 See, e.g., Consol. Rail Corp., 94 F.3d 1041.
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employee to perform job-related functions. Thus, unless Ralph can
show that XYZ has refused to provide him with a reasonable accom-
modation of his work schedule, or some other accommodation that
might be reasonably required for him to do his job, he can be termi-
nated if he cannot do the job, and he would have no recourse under
either the ADA or the collective bargaining agreement.

If Ralph passes his probationary period and becomes covered by
the collective bargaining agreement with the union, he will be able to
file a grievance under the provisions of the agreement should XYZ
seek to terminate him because he is unable to perform his job, or for
any other reason. The collective bargaining agreement may even enti-
tle him, usually with the consent of the union, to seek arbitration of
the grievance. Questions have arisen over whether an employee may
actually be required to utilize a contractual grievance procedure and
to arbitrate his or her grievances before filing an action for discrimina-
tion under the ADA. This problem only arises if his or her grievances
and arbitration provisions of the contract are broad enough to cover a
discrimination claim.37

V. CONCLUSION

While the United States has developed a system of rights and
duties governing working conditions and safety nets for social needs,
that system is imperfect and complex. It may not satisfy all the com-
peting priorities and demands introduced by the return to work of a
substantial number of healthy but infected individuals, and raises diffi-
cult legal issues for everyone involved. This Report was written to
illustrate these issues and provide policymakers and HIV-infected

37 The Supreme Court considered this issue in Wright v. Universal Maritime Serv. Corp. 525
U.S. 70 (1998). The Court reviewed a lower court decision that held that a stevedore who had
failed to file a timely grievance under a collective bargaining agreement was barred from suing in
federal court under the ADA. The stevedore claimed that several stevedoring companies
refused to provide him work because he had a past history of a disability. The grievance and
arbitration clause under the applicable collective bargaining agreement applied to "all matters
affecting wages, hours, and other terms and conditions of employment." Despite the fact that
the clause did not specifically apply to ADA or discrimination claims, the lower court held that it
covered such claims, and the stevedore could not pursue his ADA claim in federal court because
he had failed to utilize the contractual grievance and arbitration procedure.
The Supreme Court reversed the lower court and held that the collective bargaining agreement
did not clearly and unmistakably waive covered employees' rights to bring employment discrimi-
nation claims. Therefore, the stevedore could pursue his ADA in federal court without first
exhausting the grievance and arbitration procedures under the collective bargaining agreement.
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individuals, and their employers and insurers, with a frame of refer-
ence for discussing their resolution. The American Bar Association's
AIDS Coordinating Committee hopes that by highlighting and illus-
trating the relevant issues, this Report will assist people with HIV/
AIDS, their employers and insurers - as well as their advocates and
experts - in better understanding the context and the issues of
returning to work with HIV/AIDS.

GLOSSARY:

Americans with Disabilities Act (ADA): A federal law passed in 1990
that prohibits employers of at least fifteen people from discriminating
against people with disabilities (including HIV). The ADA prevents
discrimination in public facilities including restaurants, stores, public
transportation, etc. and requires employers to make reasonable
accommodations, if necessary, to allow people with disabilities to keep
working.
COBRA: A federal law requiring employers of at least twenty people
to offer to keep group health insurance coverage in force for at least
eighteen months for people who have left their jobs or who would
otherwise no longer qualify for coverage as part of the group. People
who leave their jobs as a result of disability may be entitled to
purchase insurance for up to twenty-nine months, and those losing
their coverage as dependents for up to thirty-six months. During the
time that coverage is extended, the covered individual must pay for
her own premiums. Some states have adopted mini-COBRA laws,
requiring companies of fewer than twenty people to provide similar
benefits.
Disability waiver of premium: Provisions in insurance policies (typi-
cally life or disability insurance) allowing coverage to remain in force
without the payment of additional premiums after the insured has
been disabled for a certain time.
Elimination period: In disability policies, the the length of time you
must be disabled before benefits will start; also referred to as the qual-
ification period.
Family and Medical Leave Act of 1993 (FMLA): A federal law requir-
ing employers of a certain size to allow their employees to take up to
twelve weeks of unpaid leave per year if a serious health condition of
the employee or the employee's child, spouse, or parent arises. Dur-
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ing the time of absence, benefits must be preserved intact, and no
demotion or other sanctions can result from the time off. The twelve
weeks need not be taken consecutively.
Grace period: The extra time (often thirty days) provided under an
insurance policy to make premium payments after their due date to
keep coverage in force.
Health Insurance Portability and Accountability Act of 1996 (HIPAA):
A federal law enacted to reduce the number of individuals with claims
denied due to pre-existing condition limitations in insurance contracts.
Prior to HIPAA, an individual who was terminated from employment
would have to satisfy a period of time (typically from three to 12
months) before claims due to pre-existing conditions would be cov-
ered. HIPAA allows the covered individual to reduce or eliminate this
pre-existing condition limitation by providing proof of past coverage
to the new insurer. See I.R.C. § 9801 (1996), and Employee Retire-
ment Income Security Act § 701.
High-risk pool: Programs certain states have established in order to
make health insurance available to people who would otherwise be
uninsurable. Such programs are typically administered by private
insurance companies, but are heavily subsidized by the state. Cover-
age varies in quality, and premiums are often expensive.
Medicaid: A federal-state medical assistant program offering health
insurance coverage to the poor, disabled, and certain others. Mediaid
is a means-based benefit, meaning that strict asset and income limita-
tions apply. Medicaid covers prescriptions and hospitalization, but its
limited reimbursement of participating health care providers often
creates problems with access to treatment and low quality care.
Medicare: The federally funded, and regulated medical benefits pro-
gram for which eligibility is determined based upon age, renal failure
or certain standards for disability and SSI eligibility.
Mini-COBRA laws: See COBRA.
Portability: The ability to move from one job to another with no gap in
health insurance coverage.
Preexisting condition: In health or disability insurance, a medical con-
dition for which benefits are delayed or excluded because the condi-
tion existed for a certain period of time prior to the effective date of
the coverage.
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Reasonable accommodation: If an employee with a disability requests
that appropriate changes be made either to his or her job structure
(such as changed hours, time off, etc.) or to the physical structure of
the workplace in order to allow the employee to keep on working, the
ADA requires that such changes be made so long as the accommoda-
tion will not impose an undue hardship upon the employer.
Social Security Disability Insurance (SSDI): A federal-sponsored disa-
bility insurance program operated by the Social Security Administra-
tion that pays a certain amount per month during the period of a
person's disability. To qualify, the disabled person must have contrib-
uted sufficient funds to the system in the form of social security pay-
roll taxes (FICA), and the amount of the benefit will depend on work
history. In contrast to SSI, SSDI is not a means-based program there-
fore, no income or asset limitations apply. After two years, people
receiving SSDI benefits become eligible for Medicaid.
Supplemental Security Income (SSI): A federal welfare program oper-
ated by the Social Security Administration providing fixed monthly
payments to disabled people with income and assets below a certain
level. SSI eligibility automatically qualifies the recipient for Medicare
coverage, and possibly other means-based benefits as well.
Undue Hardship: The ADA defines an "undue hardship" as "an
action requiring significant difficulty or expense" taking several fac-
tors into account: the nature and cost of the accommodation, the over-
all financial resources and size of the employer making the
accommodation, and the type of operation involved. 42 U.S.C.
§ 11211(10). An employer must assess on a case-by-case basis
whether a particular accommodation would cause undue hardship.
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