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I. INTRODUCTION

Unfortunately, the legislative debates are not helpful. Thus, we turn to
the other guidepost in this difficult area, statutory language.

-Brief for Petitioner, Jett v. Dallas Independent School District1

In an influential essay, Justice Scalia recently lamented the "sad
... fact that the American bar and American legal education, by and
large, are unconcerned with the fact that we have no intelligible the-
ory" of statutory interpretation.2 His concern is magnified in the First
Amendment free speech context, where the decision to provide judi-
cial protection for the speech in question largely turns on the distinc-
tion between "content-based" and "content-neutral" regulations (i.e.,
statutes).3 Indeed, whether a particular restriction on expression is
found to be content-based or content-neutral has proven outcome-
determinative in a string of the United States Supreme Court's speech

* Law Clerk to the Honorable Karen LeCraft Henderson, Circuit Judge, United States
Court of Appeals for the D.C. Circuit. First and foremost, I thank Salima Parmar for her gra-
cious and unwavering support. I also owe a substantial debt of gratitude to Christopher Yoo for
extensive substantive comments. Finally, I would like to clarify that the views expressed herein
are my own and are not to be imputed to the federal judiciary or any member thereof.

1 Pet'r Br. at 21, 491 U.S. 701 (1989), quoted in ANTONIN SCALIA, A MATTER OF INTERPRE-

TATION: FEDERAL COURTS AND THE LAW 31 (Amy Gutmann ed., 1997); see also Green v. Bock
Laundry Mach. Co., 490 U.S. 504, 530 (1989).

2 SCALIA, supra note 1, at 14.
3 See Erwin Chemerinsky, Content Neutrality as a Central Problem of Freedom of Speech:

Problems in the Supreme Court's Application, 74 S. CAL. L. REv. 49 (2000) ("[I]ncreasingly in
free speech law, the central inquiry is whether the government action is content based or content
neutral."); Martin H. Redish, The Content Distinction in First Amendment Analysis, 34 STAN. L.
REV. 113, 113 (1981) ("Under this distinction, restrictions that turn on the content of expression
are subjected to a strict form of judicial review, while those concerned with matters other than
content receive more limited examination."); see generally Susan H. Williams, Content Discrimi-
nation and the First Amendment, 139 U. PA. L. REv. 615 (1991).
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cases.4 Unfortunately, because the Court does not have at its disposal
a coherent or consistent method of construing statutory provisions, it
still lacks a satisfactory framework for dealing with this threshold
determination.

5

In Hill v. Colorado,6 one of the Court's latest words on content-
neutrality, Justice Scalia's dissent lays a foundation for filling that doc-
trinal gap.7 Taking issue with the majority's conclusion that the touch-
stone in determining content-neutrality is "whether the government
has adopted a regulation of speech because of disagreement with the
message it conveys,"8 Justice Scalia suggested that the Court should
instead examine whether the particular legislation at issue "lends itself
to [invidious] use." 9 This Article seeks to further develop his criticism
in Hill of the Court's present "legislative purpose"10 approach" by

4 See, e.g., R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) (subjecting a content-based
restriction to strict scrutiny and striking it down); Simon & Schuster, Inc. v. Members of New
York State Crime Victims Bd., 502 U.S. 105 (1991); Barnes v. Glen Theatre, 501 U.S. 560 (1991)
(plurality op.) (subjecting a content-neutral ordinance to a form of intermediate scrutiny, and
upholding the restriction); Carey v. Brown, 447 U.S. 455 (1980) (subjecting a content-based
restriction to strict scrutiny and striking it down); Erznoznik v. City of Jacksonville, 422 U.S. 205
(1975); Police Dept. of the City of Chicago v. Mosley, 408 U.S. 92 (1972); see also Chemerinsky,
supra note 3, at 49-50 (noting that in the 1999 Term alone, the Court decided several First
Amendment cases in which "the Court's conclusion that the laws were content neutral, not con-
tent based," or vice-versa, was "[c]learly crucial to the result") (citing, inter alia, United States v.
Playboy Entm't Group, Inc., 529 U.S. 803 (2000) (subjecting a content-based restriction to strict
scrutiny and striking it down); City of Erie v. Pap's A.M., 529 U.S. 277 (2000) (subjecting a
content-neutral ordinance to a form of intermediate scrutiny, and upholding the restriction);
Board of Regents v. Southworth, 529 U.S. 217, 221 (2000) (holding that a state university's
mandatory activity fee, used to facilitate extracurricular student speech, does not violate the First
Amendment "if the program is viewpoint neutral")).

5 See Bartnicki v. Vopper, 121 S. Ct. 1753, 1760 (2001) ("Deciding whether a particular
regulation is content based or content neutral is not always a simple task.") (quoting Turner
Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642-43 (1994)); see also The Supreme Court - Leading
Cases, 114 HARV. L. REV. 289, 298 n.75 (2000) (noting the "imprecise nature of the current
content-neutrality test") (citing DANIEL A. FARBER, THE FIRST AMENDMENT 37 (1998)) [herein-
after Leading Cases].

6 530 U.S. 703 (2000).
7 See id. at 741-49 (Scalia, J., dissenting). Justice Thomas joined in Justice Scalia's dissent.

Id. at 741.
8 Id. at 719 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)).
9 Id. at 743 (Scalia, J., dissenting).
10 This Article uses the phrases "legislative purpose," "legislative intent," "legislative moti-

vation," and the like interchangeably. While some courts and commentators have ascribed dif-
ferent meanings to these, see John Hart Ely, Legislative and Administrative Motivation in
Constitutional Law, 79 YALE L.J. 1205, 1217 (1970) ("Although the Supreme Court has never
adopted th[e] distinction, it has been a favorite of commentators and lower courts."), no differ-
ence in meaning is intended here.
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supplementing it with a modified form of his well-developed textualist
theory of statutory interpretation.

Part I of this Article frames the relevant content-neutrality in-
quiry by outlining the Hill decision and by contrasting the majority's
approach with Justice Scalia's "invidious use" methodology. It dem-
onstrates that on that case's facts, Justice Scalia's methodology would
have been preferable. Moving from the specific to the general, Part II
illustrates that the shortcomings of the Court's approach as applied in
Hill are symptomatic of its overall failure to provide a coherent theory
of statutory interpretation. By drawing heavily from Justice Scalia's
general theory of statutory construction, which for too long has been
neglected in the free speech context, Part II recommends abandoning
the majority's approach. Finally, Part III proposes a modified version
of Justice Scalia's invidious use methodology. It argues for adoption
of a holistic interpretive framework under which federal courts would
attempt to discern, by any means available, what the effects of a par-
ticular statutory speech restriction are or will be. The Article con-
cludes that even though this proposal may not be entirely satisfactory
in the long run, it is preferable to the Court's almost entirely deficient
legislative purpose formula, 2 the shortcomings of which manifest
themselves most obviously in Hill.3

11 The Court's present approach is summed up neatly, but to my mind all too approvingly,
by Professor McCoy:

Is th[e] regulation a deliberate interference by the legislature in the marketplace of ideas,
reflecting a legislative preference for certain viewpoints, or is [it] truly an inadvertent
interference, an unintended by-product resulting from the legislature's pursuit of some
nonspeech health, welfare, or safety objective?

Thomas R. McCoy, A Coherent Methodology for First Amendment Speech and Religion Clause
Cases, 48 VAND. L. REV. 1335, 1359-60 (1995) (emphasis added); see also id. at 1384 (arguing
"forcefully that the problem of inadvertence in the context of the religion clauses is structurally
or conceptually identical to the problem of inadvertence in the free speech context," and thus
defending the "purpose" prong of the Lemon test in Establishment Clause cases).

In the 2000 Term's sole content-neutrality case - Bartnicki v. Vopper - a majority of the
Court (per Justice Stevens) reaffirmed the faulty approach without much ado: "In determining
whether a regulation is content based or content neutral, we look to the purpose behind the
regulation." 121 S. Ct. 1753, 1760 (2001).

12 Therefore, like much legal commentary, this Article is largely negative in character; it
seeks to refute the unsatisfactory prevailing approach but does not guarantee a perfected
replacement. Nevertheless, I hope it will be clear from the criticism contained herein that when
addressing content-neutrality, a court would at least be better served by a more principled focus
on the text and its effects - and even legislative history and its effects - than by rooting around
for legislative intent.

13 Surprisingly, a recent KeyCite® of the 1999 Term's other landmark constitutional cases -
including Stenberg v. Carhart, 530 U.S. 914 (2000), Mitchell v. Helms, 530 U.S. 793 (2000), Boy



CIVIL RIGHTS LAW JOURNAL [Vol. 12:1

II. FRAMING THE CONTENT-NEUTRALITY INQUIRY: HLL V.
COLORADO

In Hill, a divided Court evaluated a Colorado statute-C.R.S.
§18-9-122(3)-that created a one hundred-foot floating "buffer zone"
around the entrance to any health care facility in the state, including,
most significantly, clinics performing abortions. 4 The provision at
issue made it unlawful for an individual within the one hundred-foot
zone to knowingly approach within eight feet of another, without the
latter's consent, "for the purpose of passing a leaflet or handbill to,
displaying a sign to, or engaging in oral protest, education, or counsel-
ing with such other person."15 The majority, speaking through Justice
Stevens, held that the buffer zone law was a content-neutral time,
place and manner regulation,16 that it was narrowly tailored to serve
legitimate governmental interests,17 and that it was therefore to be
upheld.18 Justice Scalia sharply disagreed; in dissent, he argued that

Scouts of Am. v. Dale, 530 U.S. 640 (2000), Apprendi v. New Jersey, 530 U.S. 466 (2000), Dicker-
son v. United States, 530 U.S. 428 (2000), and United States v. Morrison, 529 U.S. 598 (2000) -
reveals that observers have commented on Hill the least of all (by far). To date, only a handful
of scholarly works dedicate their primary focus to the decision. The lack of commentary, critical
or otherwise, is disturbing; given not only the decision's social ramifications but also the case's
future significance for matters of statutory interpretation in the First Amendment context, one
would have expected more attention to the matter.

14 See Hill, 530 U.S. at 703-05. Justice Stevens delivered the majority opinion, in which
Chief Justice Rehnquist and Justices O'Connor, Souter, Ginsburg and Breyer joined. Justice
Souter filed a concurring opinion, in which Justices O'Connor, Ginsburg and Breyer joined.
Justice Kennedy dissented separately from Justices Scalia and Thomas.

15 Id. at 707 (quoting CoLo. REV. STAT. § 18-9-122(3) (1999)).
16 See id. at 719-25.
17 See id. at 725-30. Here, the majority applied what appears to be a watered-down version

of the narrow tailoring requirement in Ward v. Rock Against Racism. Id. at 726 n.32 ("Lest any
confusion on the point remain, we reaffirm today that a regulation of the time, place, or manner
of protected speech ... need not be the least restrictive or least intrusive means of doing so.")
(quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)). One commentator, who
focuses most heavily on this aspect of the Hill Court's holding, criticizes the majority's "lax
interpretation of Ward's ambiguous 'narrow tailoring' requirement," concluding that it "estab-
lished a troubling precedent that threatens to undermine the speech protective power of the
'time, place, and manner' doctrine." Leading Cases, supra note 5, at 289-90. I point this out here
only to illustrate the increasing stakes of a threshold finding of content-neutrality - after Hill's
dilution of Ward's time, place and manner scrutiny, such a finding might establish an almost
insuperable barrier for a party seeking the First Amendment's shelter.

18 See Hill, 530 U.S. at 735. Even the justices in the majority implicitly acknowledged that
had the statute been subjected to strict scrutiny, it might well have failed the test. See id. at 726-
27 (emphasizing that a restriction "may satisfy [Ward's] tailoring requirement even though it is
not the least restrictive . . . means of serving the statutory goal," and declining to answer
"whether or not the 8-foot interval is the best possible accommodation of the competing inter-
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"it blinks reality to regard this statute . . . as anything other than a
content-based restriction" 19 and remarked that if the majority viewed
the restriction as narrowly tailored, then "narrow tailoring must refer
not to the standards of Versace, but to those of Omar the
tentmaker."20

What explains these polar opposite conclusions? Setting aside
the plausible but inadequate explanation that Hill was actually about
abortion rather than free speech,21 this Part suggests that they
stemmed from divergent approaches to the threshold inquiry of
whether the Colorado statute was content-based or content-neutral.
Setting the stage for Part II's more general indictment of the Court's
legislative purpose formula, the following two subsections offer a criti-
cal analysis of the majority's application of the purpose approach in
Hill, suggesting that Justice Scalia's unique textualist methodology
would have yielded a sounder interpretive result.

A. The Majority and Legislative Purpose

Justice Stevens offered three "independent reasons" why Colo-
rado's buffer zone law was content-neutral:

First, it is not a "regulation of speech." Rather, it is a regulation of the
places where some speech may occur. Second, it was not adopted
"because of disagreement with the message it conveys." ... Third, the

ests at stake"); see also id. at 738 (Souter, J., concurring) ("This is not to say that enforcement of
the approach restriction will have no effect on speech; of course it will make some difference.").

19 Id. at 748 (Scalia, J., dissenting).
20 Id. at 749 (Scalia, J., dissenting).
21 Justice Scalia, however, was not shy about offering such a result-oriented explanation for

the Court's holding:
None of [the Court's] remarkable conclusions should come as a surprise. What is before
us, after all, is a speech regulation directed against the opponents of abortion, and it
therefore enjoys the benefit of the "ad hoc nullification machine" that the Court has set in
motion to push aside whatever doctrines of constitutional law stand in the way of that
highly favored practice.... [Llike the rest of our abortion jurisprudence, today's decision
is in stark contradiction of the constitutional principles we apply in all other contexts ....

Id. at 741-42 (Scalia, J., dissenting) (quoting Madsen v. Women's Health Ctr., Inc., 512 U.S. 753,
785 (1994) (Scalia, J., concurring in judgment in part and dissenting in part)). Justice Kennedy
also suggested that the majority's decision ran contrary to the "careful balance" of the joint
opinion in Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992); he argued that
in Hill, the Court "[i]n a cruel way ... turn[ed] its back" on those who by virtue of Roe and
Casey have been "[f]oreclosed from using the machinery of government to ban abortions in early
term, those . . .who are remitted to debate the issue in its moral dimensions." Hill, 530 U.S. at
791 (Kennedy, J., dissenting).
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State's interests in protecting access and privacy are unrelated to
the content of the demonstrators' speech.22

The first and last of these proffered reasons look almost circular, and
neither seems to provide much guidance for courts in future cases
because neither was accompanied by further analysis. The majority's
mere declaration that the Colorado law was content-neutral because it
restricted speech in a particular place should not have made it so; the
Court has often recognized the possibility of content-based time, place
and manner restrictions.23 And before the Court could have been
entirely certain that the buffer zone regulation was content-neutral
simply because Colorado's asserted interests in access and privacy
were themselves "unrelated to the content of demonstrators' speech,"
it had to resolve two lingering problems.

First, the Colorado legislature might have harbored a textually
unexpressed regulatory interest that was related to the expressive con-
tent of a particular group of speakers. That is, the state legislators
may have hidden their intent to suppress only the message of anti-
abortion protestors.24 Second, even assuming for argument's sake that
every Colorado legislator was only concerned about the content-neu-
tral ends of access and privacy, the statute's effects might still have
been "content-based" to the extent that anti-abortion protestors were
substantially more likely to have their message curtailed than were
pro-choice advocates or anyone else. Justice Stevens' exploration of
whether the Colorado legislature restricted the expression of those
within one hundred feet of clinic entrances "because of disagreement
with the message" they conveyed was the only rationale left to solve
these two problems.

While this legislative purpose approach might generally solve the
problem of textually unexpressed regulatory interests, the majority's

22 Id. at 719-20 (emphasis added).
23 See, e.g., Burson v. Freeman, 504 U.S. 191 (1992) (subjecting to strict scrutiny a Tennes-

see law prohibiting display and distribution of campaign materials within one hundred feet of the
entrance to a polling place, because the restriction was content-based even though not view-
point-discriminatory); Boos v. Barry, 485 U.S. 312 (1988) (subjecting to strict scrutiny a Washing-
ton, D.C., law prohibiting display within five hundred feet of a foreign embassy any sign that
would tend to bring that foreign government into "public disrepute," because the restriction was
content-based even though not viewpoint-discriminatory).

24 The petitioners in Hill alleged that, prior to the statute's enactment, they had engaged in
"sidewalk counseling," which "consist[ed] of efforts 'to educate, counsel, persuade, or inform
passersby about abortion and abortion alternatives."' Hill, 530 U.S. at 708.

[Vol. 12:1
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uninspired application of the approach provided an imperfect resolu-
tion in Hill. If the Court indeed believed that the "principal inquiry"
was whether Colorado disagreed with anti-abortion protestors' mes-
sage, one might have expected it to undertake an independent exami-
nation of the statute's legislative history.25 Instead, without further
investigation, Justice Stevens tersely found that "the Colorado courts'
interpretation of legislative history" supported the conclusion that the

25 Due to comity and federalism concerns, the Court generally counsels deference to state
court readings of state law. See, e.g., Bush v. Gore, 531 U.S. 98, 112 (2000) (Rehnquist, C.J.,
concurring) ("In most cases, comity and respect for federalism compel us to defer to the deci-
sions of state courts on issues of state law."); id. at 123 (Stevens, J., dissenting) ("When questions
arise about the meaning of state laws,... it is our settled practice to accept the opinions of the
highest courts of the States as providing the final answers."). Indeed, the Court has repeatedly
endorsed long-standing federal court practices of allowing state courts to offer saving construc-
tions of state law to avoid federal constitutional questions. See, e.g., Moore v. Sims, 442 U.S. 415,
429-30 (1979) (stating that Younger abstention rests on the recognition that "[a]lmost every con-
stitutional challenge . . . offers the opportunity for narrowing constructions that might obviate
the constitutional problem and intelligently mediate federal constitutional concerns and state
interests"); Harris County Comm'rs Court v. Moore, 420 U.S. 77, 83 (1975) (stating that Pullman
abstention requires that "when a federal constitutional claim is premised on an unsettled ques-
tion of state law, the federal court should stay its hand in order to provide the state courts an
opportunity to settle the underlying state-law question and thus avoid the possibility of unneces-
sarily deciding a constitutional question"). See generally Younger v. Harris, 401 U.S. 37 (1971);
Railroad Comm'n of Texas v. Pullman Co., 312 U.S. 496 (1941).

A number of the justices in Bush, however, made clear that deference is not always
required. See, e.g., Bush, 531 U.S. at 114-15 & n.1 (Rehnquist, C.J., concurring) ("[T]here are of
course areas in which the Constitution requires this Court to undertake an independent ...
analysis of state law.") (citing, for example, NAACP v. Alabama ex rel. Patterson, 357 U.S. 449
(1958); Fairfax's Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603 (1813)). The general rule
appears to be that where "the existence or the application of a federal right turns on a logically
antecedent finding on a matter of state law, it is essential to the Court's performance of its
function that it exercise an ancillary jurisdiction to consider the state question. Federal rights
could otherwise be nullified by the manipulation of state law." Herbert Wechsler, The Appellate
Jurisdiction of the Supreme Court: Reflections on the Law and the Logistics of Direct Review, 34
WASH. & LEE L. REV. 1043, 1052 (1977); see also Indiana ex rel. Anderson v. Brand, 303 U.S. 95,
100 (1938); Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 318 (1816). See generally Michi-
gan v. Long, 463 U.S. 1032, 1039-42 (1983) (presuming the presence of appellate jurisdiction
where a state decision appears to rest on federal law or to be interwoven with it, and when the
independence of any state law ground is not apparent from the state court opinions).

Hence, it would have been entirely appropriate (and perhaps even necessary) for the Hill
Court to undertake its own review of the restriction's legislative history to discover (or not) an
unconstitutional motive, both to vindicate the free speech rights of the petitioners and to main-
tain the supremacy of federal law. See generally U.S. CONST. art. VI, cl. 2 ("This Constitution,
and the Laws of the United States which shall be made in Pursuance thereof ... shall be the
supreme Law of the Land."). Cf. Testa v. Katt, 330 U.S. 386 (1947) (requiring state courts to
enforce federal constitutional and statutory law unless a valid excuse exists).
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legislature did not adopt the restriction because of disagreement with
any message.26

Moreover, finding it to be "without support," Justice Stevens
rejected out-of-hand Justice Kennedy's contention in dissent "that a
statute is 'viewpoint based' . . . because its enactment was motivated
by the conduct of the partisans on one side of a debate. '27 Yet this
contention, for better or worse, actually seems to enjoy some general
support in constitutional law.28 Indeed, the Court's summary dismis-
sal of Justice Kennedy's suggestion is ironic; under its own formula-
tion, legislators' subjective motivations are certainly relevant to, if not
dispositive of, the content-neutrality inquiry.29 One might have
thought the Court would take more seriously an allegation that par-
tisans with a unified and unconstitutional purpose were behind the
enactment of the challenged legislation.

26 Hill, 530 U.S. at 719. Admittedly, one of the reasons I argue against using the legislative
purpose formula is that legislative history may be unreliable as a means of determining purpose.
See infra Part II.B. Still, where one refers to legislative history in ascertaining legislators' subjec-
tive motivations, if those indeed exist, independent examination instead of blind reliance on a
state court's reading would seem preferable, especially when the Supreme Court is deciding a
case involving the federal Constitution. See supra note 25.

27 Hill, 530 U.S. at 724 (citing id. at 767-69 (Kennedy, J., dissenting) ("Clever content-based
restrictions are no less offensive than censoring on the basis of content .... The testimony to the
Colorado Legislature consisted, almost in its entirety, of debates and controversies with respect
to abortion, a point the majority acknowledges .... The legislature's purpose to restrict unpopu-
lar speech should be beyond dispute.") (citation omitted)). The alleged motivations of partisans
on any side of any debate are irrelevant under the textualist methodology that Justice Scalia
proposes and that this Article defends (in modified form).

28 See, e.g., Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 540 (1993)
(Kennedy, J., minority op.) ("Relevant evidence includes, among other things, the historical
background of the [restriction] under challenge, the specific series of events leading to the enact-
ment or official policy in question, and the legislative or administrative history, including con-
temporaneous statements made by members of the decisionmaking body."); Edwards v.
Aguillard, 482 U.S. 578, 586-87 (1987) ("While the Court is normally deferential to a State's
articulation of a [constitutional] purpose, it is required that the statement of such purpose be
sincere and not a sham."); see generally United States v. Lovett, 328 U.S. 303 (1946). But see
City of Hialeah, 508 U.S. at 558 (Scalia, J., concurring in part and concurring in the judgment) ("I
do not join [the portion of the Court's opinion that] departs from the opinion's general focus on
the object of the laws at issue to consider the subjective motivation of the lawmakers." (emphasis
in original)); Edwards, 482 U.S. at 636-39 (Scalia, J., dissenting).

29 See GERALD GUNTHER & KATHLEEN M. SULLIVAN, CONSTITUTIONAL LAW 1217 (13th
ed. 1997) (suggesting that the legislative purpose inquiry is not necessarily limited to "objective
purpose rather than subjective motive," and that the Court has not limited it in that way) (citing
Symposium, Legislative Motivation, 15 SAN DIEGo L. REV. 925 (1978); Paul Brest, Palmer v.
Thompson: An Approach to the Problem of Unconstitutional Legislative Motive, 1971 SUP. CT.
REV. 95; Ely, supra note 10).
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B. Justice Scalia and "Invidious Use"

The most troubling aspect of the majority's content-neutrality
analysis was not that the legislative purpose approach was cavalierly
applied. Rather, as Justice Scalia's dissent illustrated, the problem
was that the approach did not and could not possibly address the
problem of disproportionate censorial effects on the anti-abortion
message.

Justice Scalia found particularly disturbing the Court's assertion
that the statute was content-neutral because it applied not just to anti-
abortion protestors but also to "used car salesmen, animal rights activ-
ists, fundraisers, environmentalists, and missionaries."3 Indeed, he
called this "confident assurance ...a wonderful replication (except
for its lack of sarcasm) of Anatole France's observation that '[t]he law,
in its majestic equality, forbids the rich as well as the poor to sleep
under bridges.' "31 Justice Scalia demonstrated that the majority's
approach ignored the risk that-whatever the legislature's motiva-
tion-Colorado's prohibition against only protest, education or coun-
seling would disparately impact anti-abortion protestors because no
other groups would ever want or need to engage in such activities
outside clinic entrances.32

Justice Scalia thus advocated a different methodology, one that
would address this difficulty directly. Instead of asking whether the
Colorado lawmakers meant to pass a buffer zone law "for invidious,
thought-control purposes," he believed the relevant inquiry to be
whether the law on its face "len[t] itself to use for those purposes. '33

Applying his "invidious use" methodology to the text of §18-9-122(3),
he had little trouble concluding that the statute was content-based.

30 Hill, 530 U.S. at 723.
31 Id. at 744 (Scalia, J., dissenting) (quoting J. BARTLE-Ir, FAMILIAR QUOTATIONS 550 (16th

ed. 1992)).
32 See id. at 742-47 (Scalia, J., dissenting). Justice Kennedy came to the same conclusion,

finding the statute both content-based and viewpoint-discriminatory:
[I]f a speaker approaches a fellow citizen within any one of Colorado's thousands of disfa-
vored- speech zones and chants in praise of the Supreme Court and its abortion decisions,
I should think there is neither protest, nor education, nor counseling .... [But] if the
[same] speaker addresses a woman who is considering an abortion and says, "Please take
just a moment to read these brochures and call our support line to talk with women who
have been in your situation," the speaker would face criminal penalties for counseling.

Id. at 769 (Kennedy, J., dissenting).
33 Id. at 743 (Scalia, J., dissenting) (quoting Madsen v. Women's Health Ctr., Inc., 512 U.S.

753, 794 (1994) (Scalia, J., concurring in the judgment in part and dissenting in part)) (emphasis
added).

2001]
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In determining whether the buffer zone provision lent itself to
suppression of a particular message, Justice Scalia started, as usual,
with the plain meaning of the language of the statute as a whole.34

Instead of focusing solely on §18-9-122(3), as the majority did, he
looked also to §18-9-122(1), a sort of legislative preamble, which
provided:

The general assembly recognizes that access to health care facilities
for the purpose of obtaining medical counseling and treatment is
imperative for the citizens of this state [and] that the exercise of a
person's right to protest or counsel against certain medical procedures
must be balanced against another person's right to obtain medical
counseling and treatment in an unobstructed manner .... 35

Making an argument similar to but slightly distinct from Justice Ken-
nedy's, he believed that on its very face §122(3)'s emphasis on "pro-
test, education, and counseling," in conjunction with §122(1)'s
incorporation of the phrase "against certain medical procedures,"
would single out anti-abortion protestors' speech.36

Another feature of the statutory scheme that Justice Scalia found
problematic was §122(2)'s prohibition against "knowingly
obstruct[ing], detain[ing], hinder[ing], imped[ing], or block[ing]

34 This method of interpretation derives from the Supreme Court's general observation
that "[s]tatutory construction.., is a holistic endeavor. A provision that may seem ambiguous in
isolation is often clarified by the remainder of the statutory scheme." United Sav. Ass'n v. Tim-
bers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371 (1988); see also WILLIAM N. ESKRIDGE,
JR. ET AL., LEGISLATION AND STATUTORY INTERPRETATION 263 (2000) ("This whole act rule is
universally followed . . . [and] clearly reveals a convention upon which text-based sources typi-
cally rest, namely, the assumption that the legislature writing a statute is a single-minded and
omniscient author." (emphasis in original)).

35 COLO. REV. STAT. § 18-9-122(1) (1999) (quoted in part in Hill, 530 U.S. at 744 (Scalia, J.,
dissenting)) (emphasis added).

36 Hill, 530 U.S. at 744 (Scalia, J., dissenting) ("This [language] is no more targeted at used
car salesmen, animal rights activists, fund raisers, environmentalists, and missionaries than
French vagrancy law was targeted at [or enforced against] the rich."); see also id. at 769 (Ken-
nedy, J., dissenting) ("Th[is] antispeech distinction also pertains if a citizen approaches a public
official visiting a health care facility to make a point in favor of abortion rights. If she says,
'Good job, Governor,' there is no violation; if she says 'Shame on you, Governor,' there is."
(emphasis added)). The main difference in the content-neutrality analyses of Justices Scalia and
Kennedy was that Justice Scalia, as ever, refused to examine the legislative history while Justice
Kennedy gave it a good deal of weight. Compare also Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah, 508 U.S. 520, 523-47 (1993) with id. at 557-59 (Scalia, J., concurring in part and
concurring in the judgment).

[Vol. 12:1
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another person's entry to or exit from a health care facility."37 He
found that this prohibition, on its own, was a legitimate (and sensible)
means of precluding all physical threats or threatening approaches, 8

but he was troubled by §122(2)'s relationship with the provision under
challenge, §122(3). Apparently refusing to read either §122(2) or
§122(3) as mere surplusage, Justice Scalia found that the latter section
could not be justified textually unless it had independent meaning as a
prohibition on certain expression.39 That is, he found that there would
have been no need for §122(3) except to protect what in the majority's
words was "[t]he unwilling listener's interest in avoiding unwanted
communication[,] [which] ... is an aspect of the broader 'right to be
let alone' [recognized by] one of our wisest Justices."' And, to Justice
Scalia, the foreseeable effects of such a heckler's veto were undeniably
content-based and viewpoint-discriminatory.41

The legislature's transfer of censorial power from itself to clinic
visitors-most blatantly in the form of §122(3)'s consent mechanism-
should not have rendered the law constitutional.42 Indeed, under the

37 COLO. REV. STAT. § 18-9-122(2) (1999).
38 See Hill, 530 U.S. at 747 (Scalia, J., dissenting).
39 See id. at 747 (Scalia, J., dissenting) (finding that §122(2) regulated "[c]onstitutionally

proscribable 'secondary effects' of speech" outside clinic entrances). For a brief account of the
rule against surplusage, see ESKRIDGE ET AL., supra note 34, at 266-68.

40 Hill, 530 U.S. at 716-17 (quoting Olmstead v. United States, 277 U.S. 438, 478 (1928)
(Brandeis, J., dissenting)); see also id. at 747 (Scalia, J., dissenting).

41 See id. at 747-48 (Scalia, J., dissenting) ("[To 'protest'... will often, indeed usually, have
what might be termed the 'secondary effect' of annoying or deeply upsetting the woman who is
planning the abortion. But that is not an effect which occurs 'without reference to the content' of
speech. This [is the] singling out of presumptively 'unwelcome' communications ...." (emphasis
in original)).

Justice Scalia also pointed out a serious fallacy in the majority's Olmstead analysis. The
"right to be let alone" to which Justice Brandeis' dissent famously referred was, like its textually
enumerated counterparts, directed toward government action and not at individual conduct or
speech. See id. at 750-51 (Scalia, J., dissenting). If the Court had truly taken the Brandeis dis-
sent to heart, then, the only ones who might have benefited from such a "right" in Hill were the
petitioners challenging the law.

42 In the majority opinion's last paragraph, which seems a tired afterthought, Justice Ste-
vens denied without explanation that the buffer zone conferred a "heckler's veto" on clinic
visitors:

The regulations in this case ...only apply if the pedestrian does not consent to the
approach .... While we have in prior cases found governmental grants of power to
private actors constitutionally problematic, those cases are distinguishable. In those cases
the regulations allowed a single, private actor to unilaterally silence a speaker even as to
willing listeners .... The Colorado statute at issue here confers no such censorial power
on the pedestrian.

Id. at 734 & n.43 (citation omitted). The questions this comment begs are obvious: (1) Why
would anyone ever consent to a disagreeable message, especially in an emotionally charged envi-
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majority's own approach, the lawmakers' delegation of this power to
those citizens most likely to use it should have been a strong indica-
tion of an unconstitutional legislative purpose.43 Nonetheless, because
the Hill Court lacked an "intelligible" approach to statutory interpre-
tation generally, it did not fully appreciate the constitutional infirmi-
ties of the restriction being challenged. 4

III. REEXAMINING THE LEGISLATIVE PURPOSE APPROACH: HILL
V. TEXTUALISM

In one of the Court's seminal free speech cases, Chief Justice
Warren, speaking for the majority, took great pains to prevent the
type of error that the Hill Court committed:

Inquiries into [legislative] motives or purposes are a hazardous mat-
ter[,] ... [especially] when we are asked to void a statute that is, under
well-settled criteria, constitutional on its face, on the basis of what
fewer than a handful of [legislators] said about it. What motivates one

ronment on such a controversial and personal subject? (2) What constitutional difference does it
make if the listener is "willing" or not? and (3) What good is the First Amendment if it fails to
protect speech falling upon unwilling ears and instead vindicates what would be whole-heartedly
welcomed in the first place? Cf Cohen v. California, 403 U.S. 15, 21 (1971) ("While this Court
has recognized that government may properly act in many situations to prohibit intrusion into
the privacy of the home of unwelcome views and ideas which cannot be totally banned from the
public dialogue,. . . [a]ny broader view of this authority would effectively empower a majority to
silence dissidents simply as a matter of personal predilections.").

43 While the Colorado legislature's alleged motivation to suppress the anti-abortion mes-
sage is, of course, entirely irrelevant to the invidious use methodology, one applying that meth-
odology - or another effects-based framework - should not ignore the foreseeable result of such
a perfectly targeted textual design. See infra note 44.

44 Paying little attention to the statute's text, the Court did not fully account for the practi-
cal results of §122(3)'s textual prohibition, which would result in disproportionate enforcement
against anti-abortion protestors because pro-choice advocates would never "engage in oral pro-
test" with a person entering a health care facility. First, one has difficulty envisioning a group of
pro-choice advocates "protesting" either (a) a woman's choice to enter a health care facility in
pursuit of an abortion; or (b) a person's choice to enter a health care facility in pursuit of a
medical procedure other than abortion (e.g., laser eye surgery). Second, it is hard to imagine
how pro-choice advocates could come within the meaning of the statute if they were there simply
to support women seeking abortions, because they would neither be "protesting," nor "educat-
ing," nor "counseling" those women. Third, even if such support could be construed as either
"educating" or "counseling," one still has a hard time imagining a pro-choice advocate being
prosecuted, especially when, to put it in Justice Stevens' terms, the clinic visitor would probably
not find such speech "unwelcome." Fourth, even if pro-choice advocates were "protesting" at a
clinic entrance - against the anti-abortion protestors at the scene, for instance, or against Justice
Scalia's Hill dissent - those advocates still would not be "engaging in oral protest with" the
person visiting the clinic.
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legislator to make a speech about a statute is not necessarily what
motivates scores of others to enact it, and the stakes are sufficiently
high for us to eschew guesswork. We decline to void essentially on the
ground that it is unwise legislation which [the legislature] had the
undoubted power to enact and which could be reenacted in its exact
form if the same or another legislator made a "wiser" speech about
it.

45

While Chief Justice Warren's observations should be taken to heart,
they are not entirely satisfying, and one can see why this famous expli-
cation by its own terms did not detain the Hill majority from finding
the Colorado statute content-neutral. Although the Chief Justice
explicitly recognized that the stakes of statutory construction are high
when the Court invokes its anti-democratic Marbury power of judicial
review46 to strike down an otherwise valid legislative enactment,47 he
did not emphasize enough that the converse is also true. He could
have made clearer that the stakes of statutory interpretation are
equally high when the law at issue, though "constitutional on its face,"
might have a disproportionate impact on the First Amendment free-
doms of an entire class of speakers, and might therefore be content-
based.

The Hill Court therefore apparently viewed Chief Justice War-
ren's cautionary advice as nothing more than the preaching of defer-
ence: When a restriction appears to be content-neutral, a
countermajoritarian court should defer to the fact-intensive judgments

45 United States v. O'Brien, 391 U.S. 367, 383-84 (1968) (quoted in Ely, supra note 10, at
1212).

46 Marbury v. Madison, 5 U.S. 137, 177 (1803) (Marshall, C.J.) ("If an act of the legislature,
repugnant to the [C]onstitution, is void, does it, notwithstanding its invalidity, bind the courts,
and oblige them to give it effect? Or, in other words, though it be not law, does it constitute a
rule as operative as if it was a law? This would be to overthrow, in fact, what was established in
theory; and would seem, at first view, an absurdity too gross to be insisted on.").

47 The stakes in this situation are admittedly high; Professor Bickel once cautioned against
overuse of judicial review, lending well-reasoned support to the proposition that statutes should
be construed to avoid constitutional questions. See Alexander M. Bickel, The Supreme Court
1960 Term-Foreword: The Passive Virtues, 75 HARV. L. REV. 40, 47 (1960) (suggesting, in a
section entitled "The Power to Decline the Exercise of Jurisdiction Which is Given," that "literal
reliance on Marbury v. Madison" could potentially render judicial review a "deviant institution
in our democratic society."). For more on related principles of "constitutional avoidance," see
KENT GREENAWALT, LEGISLATION-STATUTORY INTERPRETATION: 20 QUESTIONs 215-18
(1999) ("[I]f a statute can be comfortably construed in a way that favors free speech or in a way
that might constitute a constitutional violation of free speech, it should be construed to favor
free speech.").
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of a politically accountable legislature, though some of its members
allegedly acted for a "bad" reason, because courts are functionally ill-
equipped to determine how-or how many of-those members
affected the law that was eventually enacted.4" This reading of the
Chief Justice's words is helpful, and this Part picks up on some of its
themes. Nonetheless, what the Hill majority conveniently ignored is
that the content-neutrality inquiry is an extremely important form of
statutory construction; as the above quote seems to suggest, interpre-
tation in this setting must be performed with greater, not lesser, preci-
sion. In this context, we should "eschew guesswork" into legislative
motivation,49 not to accord the majority greater deference in an area
of judicial incompetence but to focus judicial attention sharply on the
real issue: Does a statute have the effect of suppressing a particular
message? As fervently as he disagrees with Justice Scalia on other
matters of statutory and constitutional interpretation, Professor Tribe
would seem to welcome the Justice's rejection of legislative purpose, 0

and might even accept his novel "invidious use" spin on the content-
neutrality inquiry as well:

[I]f a government-enacted rule is constitutionally inoffensive both on
its face and as applied to the particular individual challenging it, the
fact that the rule would not have been promulgated . . .but for the
enacting body's desire to achieve a constitutionally forbidden result
tells us nothing more than that the government body engaged in an
unsuccessful attempt to violate the Constitution. 1

48 This reading would explain the Court's dismissal of Justice Kennedy's suggestion that
because a number of the partisans on one side of the debate motivated the buffer zone's enact-
ment, the buffer zone was content-based. See supra notes 27-28 and accompanying text.

49 See supra note 45 and accompanying text.
50 See Laurence H. Tribe, Comment, in A MATrER OF INTERPRETATION: FEDERAL COURTS

AND THE LAW 65 (Amy Gutmann ed., 1997) ("Like [Justice Scalia], I believe that when we ask
what a legal text means - what it requires of us, what it permits us to do, and what it forbids - we
ought not to be inquiring (except perhaps very peripherally) into the ideas, intentions or expec-
tations subjectively held by whatever particular persons were, as a[n] historical matter, involved
in drafting, promulgating, or ratifying the text in question." (emphasis in original)); but cf.
Antonin Scalia, Response, in A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW
133 (Amy Gutmann ed., 1997) (responding that, on the whole, Professor Tribe "perceives more
of an agreement between us regarding the methodology of interpreting a legal text than I think
exists.").

51 Nancy J. King & Susan R. Klein, Essential Elements, 54 VAND. L. REV. 1467, 1541 &
n.267 (2001) (rejecting "the use of legislative motive to assess the constitutionality of criminal
statutes," and noting that the "[p]urpose analysis has been reviled as indeterminate, illogical, and
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Thus, while Professor Tribe also preaches deference, he would posit as
prerequisites that the law be constitutional in text and application; in
Hill, the Colorado legislature deserved no deference because, whether
it meant to or not, it enacted a law that "lent itself to invidious use" in
application.

As mentioned above, this Part fleshes out Justice Scalia's invidi-
ous use methodology by supplementing it with general themes from
his overall theory of statutory construction. It shows that his focus on
a restriction's effects would likely be superior to the majority's legisla-
tive purpose approach because it would avoid two major difficulties
plaguing the latter: (1) the "lack of collective will" problem; and (2)
the unreliability of legislative history as evidence of a collective will.

A. The Lack of a Discernible Collective Will

Justice Scalia has made clear on and off the bench that divining
the "intent of the legislature," though many courts purport to do so, is
a tricky and ultimately futile business. 52 The question of how to effec-
tuate the will of a hundred-headed legislative monster is almost
humorously intractable: What did these several and diverse Colorado
lawmakers actually have in mind when enacting the buffer zone
restriction? 3

futile by many academics and judges for good reason.") (quoting LAURENCE H. TRIBE, AMERI-
CAN CONSTITUTIONAL LAW § 3-2, at 24 (2d ed. 1988)) (emphasis added).

52 See, e.g., Edwards v. Aguillard, 482 U.S. 578, 636-39 (1987) (Scalia, J., dissenting) ("Our
cases interpreting and applying the purpose test have made such a maze ... that even the most
conscientious governmental officials can only guess what motives will be held unconstitu-
tional."); SCALIA, supra note 1, at 16-23.

53 Justice Scalia best illustrates both the humorous and the intractable aspects of this ques-
tion in his Edwards dissent:

The number of possible motivations, to begin with, is not binary, or indeed even finite. In
the present case, for example, a particular legislator ... may have thought the bill would
provide jobs for his district, or [he] may have wanted to make amends with a faction of his
party he had alienated on another vote, or he may have been a close friend of the bill's
sponsor, or he may have been repaying a favor he owed the majority leader, or he may
have hoped the Governor would appreciate his vote and make a fundraising appearance
for him, or he may have been pressured to vote for a bill he disliked by a wealthy contrib-
utor or by a flood of constituent mail, or he may have been seeking favorable publicity, or
he may have been reluctant to hurt the feelings of a loyal staff member who worked on
the bill, or he may have been settling an old score with a legislator who opposed the bill,
or he may have been mad at his wife who opposed the bill, or he may have been intoxi-
cated and utterly unmotivated when the vote was called, or he may have accidentally
voted "yes" instead of "no," or, of course, he may have had (and very likely did have) a
combination of some of the above and many other motivations. To look for the sole
purpose of even a single legislator is probably to look for something that does not exist.
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Even asking this question raises dozens of others, all of which are
impossible for a court, or anyone else, to resolve. 4 For the sake of
simplicity-that is, in the interest of avoiding scores of additional,
real-life complications-suppose that the Colorado legislature is uni-
cameral (which it is not), and that it consists of 101 members (which it
does not). Imagine that the buffer zone law passed by a vote of 101 to
zero. Assume the impossible and imagine that a Colorado court, as an
empirical matter, could determine that fifty-one lawmakers in fact
sought to suppress the anti-abortion message (and only that message),
and that fifty merely supported the legislation because they thought it
would help them gain the Democratic vote in the next statewide elec-
tion. Should the fact that a bare majority intended suppression of a
message subject the statute to strict scrutiny? If it should, what hap-
pens if those two numbers are reversed and the same text is enacted?
Should a court give more (likely outcome-determinative) deference to
the legislative body because one less legislator sought to interfere with
a particular speaker's expression? What if each member had mixed
motives, some constitutional and others unconstitutional? Do the
unconstitutional motives trump any others? If only a few legislators
had unconstitutional motives, is that enough for strict scrutiny? Is a
unanimous motive required?55 Should it matter that the bill's sponsor
was the only legislator with an unconstitutional motive, but that the
law would not have been enacted but for his or her leadership, logroll-
ing, and persistence?

The permutations on this causation-like theme are nightmarish
and endless, and as Justice Scalia has illustrated, an inquiry into those
is complicated further by evidentiary problems:

Edwards, 482 U.S. at 636-37 (Scalia, J., dissenting) (emphasis in original); see also Frank H.
Easterbrook, Text, History, and Structure in Statutory Interpretation, 17 HARV. J.L. & PUB. POL'Y
61, 68 (1994) ("Intent is elusive for a natural person, fictive for a collective body."); Max Radin,
Statutory Interpretation, 43 HARV. L. REV. 863, 869-72 (1930) ("A legislature certainly has no
intention whatever in connection with words which some two or three men drafted, which a
considerable number rejected, and in regard to which many of the approving majority might
have had, and often demonstrably did have, different ideas and beliefs.").

54 Edwards, 482 U.S. at 636 (Scalia, J., dissenting) ("[D]iscerning the subjective motivation
of those enacting the statute is, to be honest, almost always an impossible task.").

55 One could make a sound linguistic argument that because the legislature consists of 101
members - no more and no less - there is no "legislative purpose" unless every member thereof
shares it, and therefore there cannot be an unconstitutional purpose unless every member
thereof shares it.
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[I]f what the legislature intended, rather than what it said, is the object
of our inquiry[,] ... [w]hy not permit that [intent] to be demonstrated
from the floor debates? Or indeed, why not accept, as proper material
for the court to consider, later explanation by the legislators-a sworn
affidavit signed by the majority of each house, for example, as to what
they really meant?56

This latter option, of course, would be re-legislating the legislated, a
result against which the Court has expressly cautioned.57 Justice
Scalia would seem to agree with the positivistic logic of Justice
Holmes, and with Justices Brandeis, Stone, Cardozo, Frankfurter and
Jackson, that a court should indeed effectuate the "objectified intent"
or purpose of a legislature by generally limiting itself to a statute's
text, for that was the absolute most that a majority could agree was its
collective intent and that is what should thus be given legal effect.58

Justice Scalia's general textualist assault on inquiries into legisla-
tive purpose reveals that the Court's context-specific question in
Hill-Did Colorado enact the buffer zone law because of disagree-
ment with the petitioners' message?-could not possibly have yielded

56 SCALIA, supra note 1, at 16 (emphasis in original).
57 Chief Justice Warren's and the O'Brien Court's refusal to void "unwise legislation which

[the legislature] had the undoubted power to enact and which could be reenacted in its exact
form if the same or another legislator made a 'wiser' speech about it," United States v. O'Brien,
391 U.S. 367, 384 (1968), might also cover a Hill-type scenario. That is, the Court should not
uphold a statute that is unconstitutional in its effects simply because, ex post facto, the bill's
proponents make "wise" speeches or a majority swears under oath that it did not intend those
results.

58 See SCALIA, supra note 1, at 23 ("I agree with Holmes's ... remark, quoted approvingly
by Justice Jackson: 'We do not inquire what the legislature meant; we ask only what the statute
means."') (approvingly quoting Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 397
(1951) (Jackson, J., concurring) (approvingly quoting OLIVER WENDELL HOLMES, COLLECTED
LEGAL PAPERS 207 (1920))); see also Felix Frankfurter, Some Reflections on the Reading ofStat-
utes, 2 THE RECORD OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 228, n.6
(June 1947) ("That [legislative] aim, that policy is not drawn, like nitrogen, out of the air; it is
evinced in the language of the statute .... That is what the judge must seek and effectuate, and
he ought not be led off the trail by tests that have overtones of subjective design.") (approvingly
quoting United States v. Constantine, 296 U.S. 287, 298-99 (1935) (Cardozo, J., dissenting, joined
by Brandeis and Stone, JJ.) ("[T]he process of psychoanalysis has spread to unaccustomed fields.
There is a wise and ancient doctrine that a court will not inquire into the motives of a legislative
body.")).

I say "generally" because legislative history might be used effectively to determine what the
statute means or does but not to determine what the law's enactors (supposedly) wanted it to
mean or do. See infra Part III.
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a satisfactory answer, or even any answer at all. And, in Professor
Bickel's words, "[n]o answer is what the wrong question begets."59

While asking what effect a particular text has upon a particular
message may also prove futile in the long run, an inquiry into the cer-
tain-to-be-uncertain should now be abandoned.

B. The Use and Abuse of Legislative History as Evidence of a
Collective Will

The Court's general error of peering into the black box is exacer-
bated further by its hunt for legislative motivation through the use of
legislative history, to which Justice Scalia objects even more strenu-
ously. Indeed, he and a number of his former law clerks have
launched a sweeping campaign against judicial reliance on legislative
history,6" which one commentator has aptly labeled "the ultimate bug-
aboo of the textualists."6 ' While that attack has been broad-based,
this section focuses primarily on only one of its tenets: judges are not
structurally equipped to discern accurately from an enactment's his-
tory a legislative intent, or a lack thereof, to suppress a particular
message.

First, as a practical matter, judges cannot glean legislative motiva-
tion from floor debates or committee reports. "The floor is rarely

59 ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 103 (1962).
60 See, e.g., SCALIA, supra note 1, at 29-37 (finding that even if one accepts legislative intent

as a relevant criterion in judicial decision-making, legislative history is highly unreliable because
there is no legislative intent "with respect to 99.99 percent of the issues of construction reaching
the courts"); John F. Manning, Putting Legislative History to a Vote: A Response to Professor
Siegel, 53 VAND. L. REV. 1529, 1529-41 (2000) (arguing that judicial reliance on legislative his-
tory in the congressional setting is unconstitutional because it violates the rule against self-dele-
gation of Article I power and allows members of Congress to circumvent bicameralism and
presentment); John F. Manning, Textualism as a Nondelegation Doctrine, 97 COLUM. L. REV.
673, 706-25 (1997) (same) [hereinafter Manning, Textualism as a Nondelegation Doctrine];
Adrian Vermeule, Interpretive Choice, 75 N.Y.U. L. REV. 74, 129-39 (2000) (arguing that even
though legislative history may be probative some of the time, courts cannot assess when that
might be, and concluding that the overall interpretive expense of using legislative history is
"exorbitant") [hereinafter Vermeule, Interpretive Choice]; Adrian Vermeule, Legislative History
and the Limits of Judicial Competence: The Untold Story of Holy Trinity Church, 50 STAN. L.
REV. 1833, 1896 (1998) (proposing a rule barring judicial resort to legislative history because its
"extreme volume and heterogeneity ... interact with structural constraints of the adjudicative
process in ways that make courts systemically prone to mishandle legislative history and that
accordingly create distinctive risks of adjudication error.") [hereinafter Vermeule, Legislative
History and the Limits of Judicial Competence].

61 Jonathan R. Siegel, The Use of Legislative History in a System of Separated Powers, 53
VAND. L. REV. 1457, 1458 (2000).
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crowded for a debate .... [a]nd as for committee reports, it is not even
certain that the members of the issuing committees have found time to
read them. '62 In Colorado's case, this might mean hypothetically that
of the 101 persons voting in favor of the law, ten were on the relevant
committee, and two read the committee report. Perhaps one of the
legislator's staffers wrote it. Knowing full well that the Colorado
courts would soon be subjecting the buffer zone restriction to the First
Amendment litmus test, and guessing quite rightly that the report
would be combed for any indication of an unconstitutional motive to
curtail the anti-abortion message, the staffer or his boss loaded the
report with health, welfare, and safety language emphasizing the need
for unfettered access to clinics.63 The report, like the statute itself,
avoided the word "abortion" entirely. Is a court to infer from the
report that not one (or simply less than fifty-one) of the 101 represent-
atives had anti-abortion protest in his or her sights at all? How is a
court to treat such "evidence," which does not seem to be probative of
either an unconstitutional motive or the absence of one?

Justice Scalia demonstrates that the problem is not merely philo-
sophical, but has even more dangerous practical implications: When
examining such documentation, a court might often "look over the
heads of the crowd and pick out [its] friends."'  Legislative history
puts unbounded discretion in the hands of a judge who, consciously or
not, might see in a committee report or floor debate what he wants to
see - a collection of health, welfare and safety motives if the judge

62 SCALIA, supra note 1, at 32 (emphasis in original).
63 See Blanchard v. Bergeron, 489 U.S. 87, 98-99 (1989) (Scalia, J., concurring); SCALIA,

supra note 1, at 34 ("It is less that the courts refer to legislative history because it exists than that
legislative history exists because the courts refer to it."); Manning, Textualism as a Nondelegation
Doctrine, supra note 60, at 687-88 ("Actual statutory language is the dearest legislative commod-
ity, and so once legislators become aware that legislative history influences courts, they and their
agents (the staff) will try to achieve desired outcomes through the lower-cost mechanism of
legislative history.") (footnote omitted); W. David Slawson, Legislative History and the Need to
Bring Statutory Interpretation Under the Rule of Law, 44 STAN. L. REv. 383, 397-98 (1992)
(asserting that courts' reliance on legislative history has given legislators too much of an incen-
tive to manipulate it); Kenneth W. Starr, Observations about the Use of Legislative History, 1987
DUKE L.J. 371, 376-77 (describing the "virtual cottage industry" of lawyers and lobbyists who
manufacture legislative history to obtain particular results in court); see also King & Klein, supra
note 51, at 1542 (rejecting purpose analysis in the context of legislatures attempting to bootstrap
criminal procedural guarantees, because "purpose evidence is so easy to manipulate that due
process would become little more than instructions on manners").

64 SCALIA, supra note 1, at 36.
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tends toward the left, a blatant attempt to silence protestors if he leans
to the right.65

Justice Scalia's observation that "[s]ince there are no rules as to
how much weight an element of legislative history is entitled to, it can
usually be either relied upon or dismissed with equal plausibility 66

seems particularly apposite in the Hill context. In just one sentence
the majority satisfied itself that the Colorado courts' review of the
law's history revealed no unconstitutional purpose.67 Perhaps there
was none, but it does not seem like legal realism run amok to suggest
that the majority would have undertaken a more thorough examina-
tion if, for instance, the statute forbade "the teaching of the theory of
evolution in public schools unless accompanied by instruction in 'crea-
tion science.' "68 The gravest danger accompanying the standard-less
use of legislative history in the content-neutrality context, then, is that
"under the guise or even self-delusion of pursuing" the "intent" that
can be derived from it, "judges will in fact pursue their own objectives
and desires."69 This might look like a remote possibility, but the
stakes are high enough in this outcome-determinative realm of First
Amendment jurisprudence to take it seriously and for courts to resort
to legislative history more carefully.

One final problem, which is more obvious and less remote, is that
because "legislative history is distinctively voluminous and heteroge-
neous in comparison to other interpretive sources,"7° courts lack the
resources to canvass all of the available historical evidence.7' If in try-

65 See id.; see also Nicholas S. Zeppos, Legislative History and the Interpretation of Statutes:
Toward a Fact-Finding Model of Statutory Interpretation, 76 VA. L. REV. 1295, 1323 (1990) ("The
textualist is . . . concerned that resort to legislative history subverts democratic values by
allowing judges to pick and choose from the array of diverse opinions found in much legislative
history, and thereby reach result-oriented decisions.").

66 SCALIA, supra note 1, at 35-36.
67 See supra note 26 and accompanying text.
68 Edwards v. Aguillard, 482 U.S. 578, 581 (1987) (examining and striking down a Louisiana

statute forbidding such teaching on Establishment Clause grounds). On legal realism broadly,
and for the argument that judicial opinions are but "censored explanations" of why courts decide
the way they do, see generally Jerome Frank, What Courts Do in Fact, 26 U. ILL. L. REV. 645
(1932); see also id. at 654 ("One recalls the story about Marshall [declaring], 'Judgment for the
plaintiff; Mr. Justice Story will furnish the authorities."').

69 SCALIA, supra note 1, at 17-18.
70 Vermeule, Legislative History and the Limits of Judicial Competence, supra note 60, at

1867.
71 See id. at 1860-77 (observing that some judges and clerks may be unfamiliar with the

legislative process, and that this structural deficiency may exacerbate the risk that thousands of
pages of irrelevant legislative materials will distort decision-making). Cf. id. at 1868 ("The legis-
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ing to determine legislative intent a judge fails to examine every last
piece of relevant history, he cannot be certain whether or not there
lurked an undiscovered "smoking gun" that would have revealed an
illicit motive. As the result in Hill indicates, this lack of resources will,
by default, generally lead to under-protection of speech. The Hill
Court's stopgap solution was to give deference to a fact-finding court
experienced in Colorado law. However, such deference (or evasion)
flies in the face of the leading defense of legislative history, one that
warrants serious consideration. As espoused most notably by Justice
Breyer, the defense holds that "[t]he 'problem' of legislative history is
its 'abuse,' not its 'use.' Care ... is all that is warranted."72 Surely
that is the case, especially in the constitutional context. Indeed, the
Hill Court's result would seem more palatable if the majority had
adhered more rigorously to its legislative purpose approach by poring
over every last evidentiary scrap of Colorado's motive. Yet this would
have led it back to the beginning of the Catch-22; courts lack the
resources to delve this deeply into intent evidence.73

IV. EFFECTUAL INTERPRETATION IN THE CONTENT-NEUTRALITY
CONTEXT

After all of this, even if judicial bodies could be certain from leg-
islative history what their legislative counterparts intended to accom-
plish with a particular statute, in a case like Hill that is simply beside
the point. The text of such a statute-and state courts' interpretation
thereof-affects speakers. The collective mindset of its enactors does
not. Accordingly, even if the Colorado lawmakers meant no such
result, their law prevents anti-abortion protestors from protesting
without preventing used car salesmen from selling cars, animal rights
activists from protesting cruelty, fund raisers from fundraising, or
environmentalists from lobbying for stronger legal protection of wild-

lative history of ... the Clean Air Act Amendments of 1990 - itself a fraction of the total
legislative history of the amended act - runs to no less than 10,878 pages.") (emphasis added);
Nat'l Org. for Women, Inc. v. Scheidler, 223 F.3d 615, 616 (7th Cir. 2000) (Posner, C.J.) ("We
court of appeals judges have heavy caseloads requiring us to read thousands of pages of briefs
annually, and we wish to minimize extraneous reading.").

72 Stephen Breyer, On the Uses of Legislative History in Interpreting Statutes, 65 S. CAL. L.
REV. 845, 874 (1992).

73 See supra note 71; see generally Vermeule, Interpretive Choice, supra note 60; Vermeule,
Legislative History and the Limits of Judicial Competence, supra note 60.
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life. The Hill Court's dismissal of this problem via its legislative pur-
pose approach calls for a rethinking of the purpose formula.74

This Part recommends adopting a modified version of Justice
Scalia's invidious use methodology; it briefly proposes an "effectual"
framework to the content-neutrality inquiry. This framework would
direct a court at the free speech threshold to deploy all of its interpre-
tive tools-including review of legislative history-to determine
whether a particular speech restrictive statute has the effect of singling
out a particular message.75

A singular focus on a statute's face would not seem to capture all
of the censorial problems created by flat-out bans that appear facially
neutral.76 For example, suppose the text of Colorado's statute had
simply been: "There shall be no expressive conduct whatsoever within
five hundred feet of any health clinic." The strong-form textualism
that Justice Scalia champions with success in other areas of statutory
interpretation would not be able to account for the disparate suppres-
sive impact such a prohibition would have on the anti-abortion mes-
sage. Justice Scalia's own Hill dissent seemed implicitly to suggest as
much, though the text at issue in Hill, the Justice argued, was not con-
tent-neutral anyway. Yet where the text is content-neutral and where
no canon or word play can make it any less so, as with the hypotheti-
cal statute above, judges must to some extent probe, at the content-

74 Scores of First Amendment challenges to state buffer-zone statutes and to Congress's
Freedom of Access to Clinic Entrances Act have recently been making their way through the
state and federal courts. These laws vary considerably and the outcome of each case under Hill
will depend heavily upon each court's method of construing the statute at issue. Compare, e.g.,
McGuire v. Reilly, 122 F. Supp. 2d 97 (D. Mass. 2000) (distinguishing Hill and striking down a
Massachusetts buffer-zone law), with McGuire v. Reilly, 260 F.3d 36, 39, 51 (1st Cir. 2001) (find-
ing Hill fully applicable and reversing the district court's decision). Simply because the courts
are bound by the constitutional holding in Hill does not mean they must carry over the major-
ity's interpretive mistakes to new statutory provisions.

75 "Effectual" here should be read in two ways: courts are not only asked what a particular
statute's effects are, see RANDOM HOUSE WEBSTER'S UNABRIDGED DICTIONARY
622 (2d ed. 1999) (defining "effectual" as "binding"), they are also implicitly required to deter-
mine which interpretive tools will be effective in doing so in a particular case, see id. (alterna-
tively defining "effectual" as "producing or capable of producing an intended effect"). In Hill,
the majority's content-neutrality analysis was not "effectual" in either sense of the word. See
supra Part I.

76 See GUNTHER & SULLIVAN, supra note 29, at 1211 ("If effect on speech is the problem,
might not a [facially] content-neutral law do more substantial damage than a [facially] content-
based law to the permissible quality, and effective exercise, of speech? For example, judicial
invalidation of [facially] content-based restrictions might create an incentive for flat bans rather
than particular prohibitions, despite their greater impact on the total quality and diversity of
speech." (emphasis added)) (citing Redish, supra note 3).
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neutrality stage, the legislative history and other evidence to deter-
mine what disparate censorial effects the statute sanctions. Such
effects cannot be ignored, unless we are also willing to ignore the pur-
poses of the First Amendment77 and to let legislatures slowly but
surely amend that provision out of the Constitution altogether with
broad, facially neutral bans.

This is emphatically not to say that we should ignore Justice
Scalia's textualist criticisms of the Court's general ad hoc approach to
statutory interpretation and its random explorations of legislative pur-
pose. After all, the text alone in Hill seemed to relegate §122(3) to
content-based status,78 and had the majority examined the statute's
face more vigilantly, the effects issue might well have been moot.

In a tougher case where the effects issue is not moot, such as a
case involving the hypothetical statute above, resort to legislative his-
tory might be warranted in spite of the risks catalogued by the textual-
ists. Why? Not because of a need to consider legislative purpose for
its own sake; general theories of the First Amendment concern them-
selves more with successful suppression of speech than with attempted
suppression of speech, successful or not.7 9 Instead, a sophisticated
reading of a statute's legislative history can give the Court an idea
what effect a vague or broad statute has or might have, especially
because lower courts often rely on that history when deciding cases
that will bind future speakers and parties. Thus, the legislative evi-
dence Justice Kennedy identified in Hill as to Colorado's true motive
is indeed damning, not because the motive itself was unconstitutional,

77 See infra note 79 and accompanying text.
78 See supra notes 38-40, 44 and accompanying text.
79 Recall that the First Amendment mandates that "Congress shall make no law... abridg-

ing the freedom of speech," U.S. CONST. amend I (emphasis added), not that "Congress shall
make no law... 'attempting to abridge' the freedom of speech." {CITATION} "Liberty" - as
used by First Amendment liberty theorists - presupposes freedom from the effects of a speech
restriction, not freedom from intent to curtail expressive activity. See, e.g., C. Edwin Baker,
Scope of the First Amendment Freedom of Speech, 25 UCLA L. REV. 964 (1978), in DONALD E.
LIVELY ET AL., FIRST AMENDMENT ANTHOLOGY 17 (1994) (noting that the liberty model "for-
bids enforcement of general prohibitions on substantively valued behavior" like expressive con-
duct (emphasis added)). Moreover, under the "marketplace of ideas" and democratic theories
of the First Amendment, which seek to have every view expressed for the sake of attaining truth
and more perfect self-government, it would seem that an intent to eliminate a viewpoint is not
enough to undermine the First Amendment's purposes. Instead, that restriction must have the
effect of removing a viewpoint before the First Amendment will concern itself with market fail-
ure. Cf. supra note 51 and accompanying text.
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but because the history bolstered his (I believe correct) view of what
would result from the courts' application of the text.80

In sum, this Article recommends a modified effectual approach to
the content-neutrality inquiry, one that looks first, but not solely, to a
statute's text, and asks a court to construe that text with such appro-
priate canons as a particular case may require." If the text itself is
content-based, the inquiry is over and the statute should be subjected
to strict scrutiny. Only where the text is facially neutral should a court
then turn to the usually less reliable-but sometimes probative-
interpretive aid of legislative history, which may assist a court in
determining what censorial effects a restriction may have. While this
particular kind of reliance on legislative history will sometimes prove
inconclusive, especially because courts cannot possibly pore over

80 Justice Kennedy summed up this point much better than I can:
The Colorado Legislature sought to restrict "a person's right to protest or counsel against
certain medical procedures." Colo. Rev. Stat. § 18-9-122(1) (1999). The word "against"
reveals the legislature's desire to restrict discourse on one side of the issue regarding"certain medical procedures." The testimony to the Colorado Legislature consisted,
almost in its entirety, of debates and controversies with respect to abortion . . . . The
statute's operation reflects its objective.

Hill v. Colorado, 530 U.S. 703, 768-69 (2000) (Kennedy, J., dissenting) (emphasis added). To
Justice Kennedy, then, the legislative history explained to applying courts the statutory "objec-
tive" they were to effectuate, and here did effectuate, which was suppression of one particular
viewpoint. See generally Hill v. Thomas, 973 P.2d 1246 (Colo. 1999) (en banc); Hill v. City of
Lakewood, 949 P.2d 107 (Colo. Ct. App. 1997); Hill v. City of Lakewood, 911 P.2d 670 (Colo. Ct.
App. 1995).

81 Karl Llewellyn's famous criticism of statutory canons should not be ignored here. See
generally Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or
Canons about How Statutes Are to Be Construed, 3 VAND. L. REV. 395 (1950). His observation
that "[t]here are two [equal and] opposing canons on almost every point," id. at 401, no doubt
rings true in some cases, and resort to judicial manipulation of canons in those cases is probably
fairly common. See William N. Eskridge, Jr., Textualism, The Unknown Ideal?, 96 MICH. L. REV.
1509, 1547 (1998) (suggesting that text-based canons are just as manipulable as legislative history
because, as is the case with legislative history, "there is something for everyone") (quoting
SCALIA, supra note 1, at 36). Nonetheless, as Justice Scalia suggests in response to Llewellyn's
critique, the fact that each "Thrust" has a "Parry" says little more than that canons are not
absolute. SCALIA, supra note 1, at 27. Rules always have exceptions and, as ever, a judge's job is
to choose which is more applicable in a given case, the rule or the exception. Justice Scalia
sharpens this point further: "Every canon is simply one indication of meaning; and if there are
more contrary indications (perhaps supported by other canons), it must yield. But that does not
render the entire enterprise a fraud - not, at least, unless the judge wishes to make it so." Id.
While this still leaves Llewellyn's critique with some teeth, both sides of the story remind us that
it is statutory meaning, not intent, that judges must seek and effectuate. Canons are but one
(imperfect but helpful) means of going about that task. For more on the "interpretive choice"
among and between canons of construction, see Vermeule, Interpretive Choice, supra note 60, at
85-87, 140-43.
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every last report or transcript, at least reliance in this setting seeks the
discoverable (statutory meaning) rather than the hopelessly elusive
(legislative intent). Of course, the evidence can be judicially manipu-
lated to obtain a particular statutory meaning, just as the text itself can
be through the use of canons of construction8 2 and various interpretive
choices of "plain meaning."83 Nonetheless, any manipulation would
be of concrete, palpable, effectual (i.e., legally binding) statutory lan-
guage, leaving judges more intellectually accountable for their inter-
pretations than they are when they claim to discover an irreducibly
malleable "collective will."

V. CONCLUSION

Justice Scalia loathes the "canard" that "it is the essence of the
judicial function to draw lines,"' 4 but drawn they must be. And while
the determination of whether a particular speech restriction has a dis-
parate effect on a particular message probably leaves too much in the
eye of the beholder-rendering an effects-based methodology vulner-
able to familiar criticisms of judicial subjectivity and disregard for the
rule of lawS-at least such lines would be drawn more forthrightly
and openly under such an approach.86

82 See generally Llewellyn, supra note 81.
83 Admittedly, judges and justices often disagree as to what a term's or a phrase's "plain

meaning" is, and the matter often comes down to such seemingly arbitrary factors as which
dictionary a particular interpreter pulls from the shelf. Compare, e.g., MCI Telecomms. Corp. v.
ATT Co., 512 U.S. 218, 225-28 (1994) (defining the word "modify" as "moderate change,"
accepting that definition from the RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE,
the OXFORD ENGLISH DICTIONARY, and BLACK'S LAW DICTIONARY), with id. at 242 (Stevens, J.,
dissenting) (finding that the "common understanding" of the term "modify," as defined by WEB_
STER'S COLLEGIATE DICTIONARY, is "to limit or reduce in extent or degree"). See also Eskridge,
supra note 81, at 1547 (remarking that MCI "exemplifies the Court's increasing dictionary shop-
ping"); David A. Strauss, Why Plain Meaning?, 72 NOTRE DAME L. REV. 1565, 1581-82 (1997)
(seeking to debunk a number of justifications for reliance on plain meaning, and concluding that
while it is the correct approach "in an important range of disputes," it "should not be given a
priority that outruns its [true] justification," which is that "it provides a basis for agreement that
reduces the danger of unproductive and costly disagreement").

84 Antonin Scalia, Assorted Canards of Contemporary Legal Analysis, 40 CASE W. RES. L.
REV. 581, 593 (1990).

85 See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1179
(1989) ("Predictability, or as Llewellyn put it, 'reckonability,' is a needful characteristic of any
law worthy of the name.").

86 Emphasizing the importance of predictability, Justice Scalia concluded in a recent article
that "[tihere are times when even a bad rule is better than no rule at all." Id.
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Case-by-case determination, similar interpretation of similar stat-
utes, and adherence to past interpretations would, over time, seem to
constrain judges more effectively than does the ad hoc use of legisla-
tive history as a means of guessing what a particular legislature
intended. Statutory text is more concrete and accessible than legisla-
tive purpose. When a law's text is supplemented carefully with legisla-
tive history to help give it meaning, its effects are more predictable
and discernible than is the "fictive" ' 7 collective will that is cobbled
together from unrepresentative or even manipulated floor debates
and committee reports.88

The dilemma remains that no approach to determining whether a
statute is content-based or content-neutral will be acceptable until the
Court develops a more coherent methodology for the general
endeavor of interpreting statutes. Justice Scalia's in-court and out-of-
court textualist criticisms at least aim judges in the right direction on
the content-neutrality inquiry. This conclusion seems to follow from
even a cursory comparison of the opinions in Hill. In that case, a Jus-
tice who will probably not be remembered as a stalwart defender of
First Amendment freedoms89 undertook one of the most conscien-
tious examinations of a speech-restrictive text in recent memory. The
majority opinion, on the other hand, should cause civil libertarians to

87 Easterbrook, supra note 53, at 68.
88 Cf. ARTHUR MAASS, CONGRESS AND THE COMMON GOOD 139 (1983) ("I'll let you write

the statute if you let me write the committee report." (quoting Congressman Jack Brooks (D-
TX))).

89 See, e.g., City of Erie v. Pap's A.M., 529 U.S. 277, 310 (2000) (Scalia, J., concurring in the
judgment) ("The traditional power of government to foster good morals (bonos mores), and the
acceptability of the traditional judgment (if Erie wishes to endorse it) that nude public dancing
itself is immoral, have not been repealed by the First Amendment." (emphasis in original));
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 580 (1991) (Scalia, J., concurring in the judgment)
("Moral opposition to nudity supplies a rational basis for its prohibition [by this Indiana statute],
and since the First Amendment has no application to this case no more than that is needed.");
Employment Div. v. Smith, 494 U.S. 872, 878-79 (1990) (majority opinion of Scalia, J.) ("We
have never held that an individual's religious beliefs excuse him from compliance with an other-
wise valid law prohibiting conduct the state is free to regulate."); cf. Scalia, supra note 50, at 138
("I must respond to Professor Tribe's contention that, since I have 'voted to strike down state
and federal laws against flag burning; to invalidate ordinances that single out particular acts of
cross burning for special punishment based on the racist views those acts express; and to strike
down laws that single out for punishment particular killings of animals based on whether those
killings are parts of a religious ritual,' I am at heart an aspirationist. He means it as a compli-
ment, but I must decline the honor.") (citation omitted).

[Vol. 12:1



ON JUSTICE SCALIA AND HILL V. COLORADO

recall the oft-repeated closing words of Justice Black's Beauharnais
dissent: "Another such victory and I am undone."9

90 Beauharnais v. Illinois, 343 U.S. 250, 275 (1952) (Black, J., dissenting).
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