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I. INTRODUCTION

Outpatient commitment was developed to promote compliance
when symptoms of mental illness cause individuals to neglect or reject
community mental health services. It was conceptualized as a less
restrictive alternative to inpatient psychiatric treatment. Some states
have permitted outpatient commitment for individuals who do not
meet the criteria for involuntary hospitalization, but predictably dete-
riorate without treatment.

In 1994, after years of discussion, New York passed a statute to
develop and study a preventive form of "involuntary outpatient treat-
ment." Bellevue Hospital Center (Bellevue) was chosen to imple-
ment the state's Outpatient Commitment Pilot Program (Pilot), which
began in July 1995. An independent evaluation of the Bellevue Pilot
was performed by Policy Research Associates, Inc., which delivered
its final report in December 1998.

Nine months later New York passed "Kendra's Law," which
made "assisted outpatient treatment" available throughout the state
for five years beginning in November 1999.1 The statute is named for
Kendra Webdale, who was pushed to her death in front of a subway
train by a man with a history of psychosis, repeated hospitalization,
and outpatient medication noncompliance. Kendra's Law broadens
the scope of eligibility for and access to preventive outpatient
commitment.

This paper will provide an overview of the role of civil commit-
ment in the care of America's mentally ill. It will review the back-
ground, structure, and history of the Bellevue Pilot, and highlight the
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1 N.Y. MENTAL HYG. LAW § 9.60 (McKinney 1999).
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findings of the team that implemented it. The paper will then discuss
how public events and advocacy influenced the passage of Kendra's
Law. Finally, it will analyze the similarities and differences between
"involuntary" and "assisted" outpatient treatment.

II. PSYCHIATRY AND COMMITMENT

American physicians first specialized in caring for mentally ill
individuals in the private asylums of the early nineteenth century.
Because of the apparent success of these institutions, states moved to
build public hospitals to provide psychiatric treatment to the indigent.
By the early twentieth century the medical model prevailed, and few
mentally ill individuals remained in county almshouses or jails.2

In the United States, commitment law developed from two legal
traditions. The first was police power, which allowed the state to con-
fine dangerous individuals. The other was parens patriae, which per-
mitted the state to intervene in situations where individuals could not
care for themselves. A judge could commit a mentally ill individual to
a state hospital because he or she needed treatment.

In the mid-1950s more than one half million patients resided in
psychiatric hospitals, the majority of which were funded and operated
by the states. By then, however, traditional institutional treatment
was increasingly questioned. The state asylum system drew criticism
for patient neglect, and even abuse, which attracted the attention of
the popular media. Moreover, new psychotropic medications were
developed that effectively treated symptoms of psychotic and mood
disorders, and offered seriously mentally ill individuals the possibility
of safely receiving treatment outside of hospital settings. Further-
more, federal courts placed a new emphasis on civil rights, and thus
reassessed the liberty interests of psychiatric patients.

The convergence of these social, legal, and medical forces led to
the "community psychiatry" movement and the policy of deinstitu-
tionalization. In 1963 President John F. Kennedy signed the Commu-

2 For a good one volume overview, see generally GERALD. N. GROB, THE MAD AMONG US:
A HISTORY OF THE CARE OF AMERICA'S MENTALLY ILL (1994). See also J.M. Ray & F.G. Gos-
ling, Historical Perspectives on the Treatment of Mental Illness in the United States, 10 J. PSYCHIA-
TRY L. 135, 135-61 (1982).

3 See Paul S. Appelbaum & K.N. Kemp, The Evolution of Commitment Law in the Nine-
teenth Century. 6 LAW & HUM. BEHAV. 343, 343-54 (1982). For a detailed legal analysis of one
state, see E. Dwyer, Civil Commitment Laws in Nineteenth-Century New York, 6 BEHAV. SCI. &
L. 79, 79-98 (1988).
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nity Mental Health Act, which promised funding to help states care
for patients who were discharged from hospitals.4 Although some
mental health professionals questioned the wisdom and practicality of
deinstitutionalization, it was implemented throughout the United
States.

Over the following years, large numbers of mentally ill individu-
als returned to their communities. At the same time that hospital
beds became less available, commitment laws throughout the country
were interpreted and amended to reflect the devaluation of institu-
tional care. By the late 1970s, in most jurisdictions, patients were
required to be dangerous to themselves or others to warrant involun-
tary hospital stays. The parens patriae justification for hospital con-
finement was eliminated, because theoretically, treatment was
available in the community to those who needed it.6

While some chronically mentally ill individuals did well in the
community, others did poorly under deinstitutionalization and the
stricter commitment laws. Many patients lacked access to care
because community mental health centers were not funded or devel-
oped to the extent that originally had been planned. Some individuals
neglected or rejected treatment due to symptoms of mental illness,
such as paranoia, disorganized thinking, impaired judgment, and
ambivalence.7 This group of patients was described as being in the
"revolving door": they were stabilized in the hospital, but deteriorated
in the community to the point of becoming dangerous and requiring
rehospitalization.'

A variety of clinical interventions were developed that were
intended to improve access to and compliance with outpatient psychi-
atric treatment. These included housing programs that provided on-

4 See Pub. L. No. 88-164 (1963), repealed by Pub. L. No. 97-35, 9 U.S.C. § 902(e)(2)(B)
(1981).

5 See P. Chodoff, The Case for Involuntary Hospitalization of the Mentally IUI, 133 AM. J.
PSYCHIATRY 496, 496-501 (1976).

6 See Paul S. Applebaum, Involuntary Commitment of the Mentally Ill: Civil Liberties and
Common Sense, in ALMOST A REVOLUTION: MENTAL HEALTH LAW AND THE LIMITS OF
CHANGE 17-70 (1994) (reviewing changes in commitment law). See also R.D. MILLER, INVOLUN-
TARY CIVIL COMMITMENT OF THE MENTALLY ILL IN THE POST-REFORM ERA (1987).

7 See generally W.F. Kenny, Community Services for the Deinstitutionalized Patient: The
Magnitude of the Problem, 3 AM. J. Soc. PSYCHIATRY 23, 23-28 (1985) (describing the require-
ments for safe and effective discharge of patients into the community).

8 See RAEL JEAN ISAAC & V.C. ARMAT, MADNESS IN THE STREETS: How PSYCHIATRY
AND THE LAW ABANDONED THE MENTALLY ILL (1990) (discussing the failings of de-
institutionalization).
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site supervision and services, such as community residences, serviced
single room occupancy hotels, apartment programs, and adult homes.
They also included various case management and assertive community
treatment programs that provided outreach services in the community
on a consistent, continuous basis, as well as support and crisis
intervention.

The legal system also developed interventions to promote compli-
ance in the community.9 Outpatient commitment initially was viewed
as a less restrictive legal alternative to inpatient hospitalization."0
Many states had laws that defined a commitment standard, but did not
specify where the treatment was to be delivered. However, because of
clinical and legal concerns about managing dangerous patients in the
community, preferential use of court ordered outpatient mental health
care never became widespread in those jurisdictions. Outpatient com-
mitment in those states has been used primarily as a less restrictive
intervention after a period of inpatient care.

More recently, another form of outpatient commitment has been
developed as a legal tool to address the revolving door syndrome.
Patients are not required to be acutely dangerous to be eligible, and
the commitment is meant to prevent future dangerousness and rehos-
pitalization. It is intended to help patients consistently access commu-
nity services when they continue to refuse treatment due to their
illness, notwithstanding the availability of appropriate clinical care.
Preventive outpatient commitment occurs when a judge formally
orders a patient to comply with a community treatment plan."

Much of the scientific research has implied that outpatient com-
mitment is effective in reducing the rate of hospitalization, the length
of stay of hospitalizations, and dangerousness in the community.12

9 For example, conditional release and guardianship are legal interventions used to pro-
mote community compliance. See M.J. Schmidt & J.L. Geller, Involuntary Administration of
Medication in the Community: the Judicial Opportunity, 17 BULL. AM. ACAD. PSYCHIATRY L.
283, 283-92 (1989) (discussing legal approaches to medication noncompliance).

10 See L.L. Bachrach, Is the Least Restrictive Environment Always the Best? Sociological
and Semantic Implication, 31 Hosp. COMMUNITY PSYCHIATRY 97, 97-102 (1980) (stating the
challenge of applying the term "least restrictive" to clinical interventions).

11 See J.L. Geller, Rights, Wrongs and the Dilemma of Coerced Community Treatment, 143
AM. J. PSYCHIATRY 1259, 1259-64 (1986) (discussing the preventive value of outpatient commit-
ment). See also J.L. Geller, Rx: A Tincture of Coercion in Outpatient Treatment? 42 HosP. CoM-
MUNITY PSYCHIATRY 1068, 1068-70 (1991).

12 See, e.g., G.A. Fernandez & S. Nygard, Impact of Involuntary Outpatient Commitment on
the Revolving-Door Syndrome in North Carolina, 41 Hosp. COMMUNITY PSYCHIATRY 1001,
1001-04 (1990); V.A. Hiday & R.G. Goodman, The Least Restrictive Alternative to Involuntary
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Most of the studies are suggestive only because they have had small
numbers of patients, short follow-up periods, and a lack of controls or
nonequivalent controls. Also, many outpatient commitment programs
were put into place with enhanced community services, and the study
designs did not distinguish the effects of the legal interventions from
those of the clinical services. 13

Despite the limitations of the research, outpatient commitment
has been endorsed as a useful intervention. It has been viewed as a
way to mandate treatment without depriving individuals of their lib-
erty.14 On two occasions committees of the American Psychiatric
Association have issued reports on the need for and value of outpa-
tient commitment that have recommended its further development.15

Some form of outpatient commitment currently is available in
over forty states and the District of Columbia.16 It is important to

Hospitalization, Outpatient Commitment: its Use and Effectiveness, 10 J. PSYCHIATRY & L. 81,
81-96 (1982); V.A. Hiday & T.L. Scheid-Cook, A Follow-up of Chronic Patients Committed to
Outpatient Treatment, 40 Hosp. COMMUNITY PSYCHIATRY 52, 52-59 (1989); V.A. Hiday & T.L.
Scheid-Cook, Outpatient Commitment for "Revolving Door" Patients: Compliance and Treat-
ment, 179 J. NERVOUS MENTAL DISEASE 83, 83-88 (1991); M.R. Munetz et al., The Effectiveness
of Outpatient Civil Commitment, 47 PSYCHIATRY SERVICES 1251, 1251-55 (1996); M.S. Swartz et
al., Can Involuntary Outpatient Commitment Reduce Hospital Recidivism?: Findings From a
Randomized Trial with Severely Mentally Ill Individuals, 156 AM. J. PSYCHIATRY 1968, 1968-75
(1999); G. Zanni & L. deVeau, Inpatient Stays Before and After Outpatient Commitment, 37
Hosp. COMMUNITY PSYCHIATRY 941, 941-42 (1986). Some of the research is equivocal. See, e.g.,
B. Bursten, Posthospital Mandatory Outpatient Treatment, 143 AM. J. PSYCHIATRY 1255, 1255-58
(1986).

13 See M. Swartz et al., New Directions in Research on Involuntary Psychiatric Outpatient
Commitment, 46 Hosp. COMMUNrrY PSYCHIATRY 381, 381-85 (1995) (discussing the challenges
involved in outpatient commitment research). See J.W. Swanson et al., Interpreting the Effective-
ness of Involuntary Outpatient Commitment: A Conceptual Model, 25 J. AM. ACAD. PSYCHIATRY
L. 5, 5-16 (1997) (discussing research on the way that outpatient commitment actually works).
See also C.W. Lidz, Coercion in Psychiatric Care: What Have We Learned From Research? 26 J.
AM. ACAD. PSYCHIATRY L. 631, 631-37 (1998) (discussing the value and inherent limits of
research in this area).

14 See S.J. Brakel & J.M. Davis, Taking Harms Seriously: Involuntary Mental Patients and
the Right to Refuse Treatment, 25 IND. L. REV. 429, 429-73 (1991); M.R. Munetz, J.L. Geller &
F.J. Frese, Commentary: Capacity-Based Involuntary Outpatient Treatment, 28 J. AM. ACAD.
PSYCHIATRY L. 145, 145-48 (2000); H.R. Lamb & L.E. Weinberger, Commentary: A Major
Advance in the Laws Pertaining to Community Treatment for Persons with Severe Mental Illness,
28 J. AM. ACAD. PSYCHIATRY L. 149, 149-53 (2000).

15 See D. Starrett et al., INVOLUNTARY COMMITMENT TO OUTPATIENT TREATMENT:
REPORT OF THE TASK FORCE ON INVOLUNTARY OUTPATIENT COMMITMENT (American Psychi-
atric Association, 1987); and J.B. Gerbasi et al., Resource Document on Mandatory Outpatient
Treatment, 28 J. AM. ACAD. PSYCHIATRY L. 127, 127-44 (2000).

16 See Jennifer Gutterman, Waging a War on Drugs: Administering a Lethal Dose to Ken-
dra's Law, 68 FORDHAM L. REV. 2401, 2408 (2000).

2000]



CIVIL RIGHTs LAW JOURNAL

note that there are wide variations among the different statutes, and
that outpatient commitment does not exist in any one form. In some
states it may be permitted only after a period of inpatient hospitaliza-
tion; in others it may be initiated on an outpatient basis. The standard
for outpatient commitment may require a specific prior history of
involuntary hospitalization, or it may be based only on certain condi-
tions of the individual's illness and mental status. The standard for
outpatient commitment may be similar to or different from the juris-
diction's standard for inpatient admission. Finally, the manner of han-
dling noncompliance in the community varies: the law may allow
rehospitalization, require another hearing, or provide no conse-
quences for noncompliance at all. Some states permit court ordered
outpatient medication and some do not."7

Despite the wide availability of outpatient commitment, many
statutes are not used because of concerns about limited clinical
resources, provider liability, and lack of administrative procedures. 8

In addition, its use is controversial. Critics have argued that it is
unnecessary, interferes with civil rights, and stigmatizes individuals
with mental illness.t9 Others have emphasized the need to proceed
with caution and avoid the misconception that outpatient commitment
can prevent all public random acts of violence."z

17 For a review of the development of outpatient commitment see R.D. Miller, Commit-
ment to Outpatient Treatment: A National Survey, 36 Hosp. COMMUNITY PSYCHIATRY 265, 265-
67 (1985) ; R.D. Miller, Outpatient Civil Commitment of The Mentally Ill: An Overview and an
Update, 6 BEHAV. SCI. & L. 99, 99-118 (1988); and R.D. Miller, An Update on Involuntary Civil
Commitment to Outpatient Treatment, 43 Hosp. COMMUNITY PSYCHIATRY 79, 79-81 (1992). See
also I. Keilitz & T. Hall, State Statutes Governing Involuntary Outpatient Civil Commitment, 9
MENTAL PHYSICAL DISABILITY L. REP. 378, 378-97 (1985) (reviewing state statutes as of 1985).

18 See E.Fuller Torrey & R.J. Kaplan, A National Survey of the Use of Outpatient Commit-
ment, 46 PSYCH. SERVICES 778, 778-84 (1995) (discussing why existing statutes may not be
utilized).

19 See S.J. Schwartz & C.E. Costanzo, Compelling Treatment in the Community: Distorted
Doctrines and Violated Values, 20 LoY. L.A. L. REV. 1329, 1329-81 (1987); M.A. Hoge & E.
Grottole, The Case Against Outpatient Commitment, 28 J. AM. ACAD. PSYCHIATRY L. 165, 165-
70 (2000); E. Mattison, Commentary: The Law of Unintended Consequences, 28 J. AM. ACAD.
PSYCHIATRY L. 154, 154-58 (2000); L.I. Stein & R.J. Diamond, Commentary: A "Systems"-Based
Alternative to Mandatory Outpatient Treatment, 28 J. AM. ACAD. PSYCHIATRY L. 159, 159-64
(2000).

20 See H. Zonana, Mandated Outpatient Treatment: A Quick Fix for Random Violence? -
Not Likely, 28 J. AM. ACAD. PSYCHIATRY L. 124, 124-26 (2000).
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III. BACKGROUND OF THE NEW YORK PILOT

By the early 1980s, the problems resulting from deinstitutional-
ization, strict commitment laws, and limited housing and clinical ser-
vices were especially pronounced in New York City. Large-scale
homelessness among individuals with serious and persistent mental ill-
ness led to publicity and political debate. In 1986 Mayor Ed Koch
expressed outrage at seeing obviously ill individuals suffering and dis-
turbing the peace on the streets. He developed the Homeless Emer-
gency Liaison Project (Project HELP), a city-wide outreach service
that was meant to challenge the strictest interpretation of New York's
civil commitment law, and to insure that individuals who were evi-
dently in need of treatment could receive it. The mentally ill could be
admitted, involuntarily if necessary, to a special inpatient unit at
Bellevue.

Joyce Brown, who called herself Billie Boggs after a local daytime
talk show host, challenged Project HELP's effort to make involuntary
hospitalization more accessible.2 With the assistance of the New
York Civil Liberties Union (NYCLU) she initially was granted release
from Bellevue, but the hospital appealed and won the right to retain
her. However, her doctor's petition to medicate her over her objec-
tions was denied. This occurred, in part, because an independent
expert stressed that the court would have no authority to continue
ordering treatment in the community.2 2 Because an involuntary inpa-
tient exercised her right to refuse treatment, Bellevue believed it had
no choice but to discharge Ms. Brown. Subsequently, she proceeded
to give a lecture at Harvard Law School, worked briefly as a secretary
for the NYCLU, and then quietly returned to the streets. 23

A bill permitting outpatient commitment was proposed to the
New York Legislature in 1989.24 (The state did not permit such court
ordered outpatient psychiatric treatment at that time.) It was viewed
as a way to build on Project HELP and insure that individuals who
received treatment in the hospital could continue to do so in the com-

21 See Elliot Pinsley, Roundup of Mentally Ill Homeless Stirs Legal Debate, N.J. RECORD,

Nov. 11, 1987.
22 F. Cournos, Involuntary Medication and the Case of Joyce Brown, 40 Hose. COMMUNITY

PSYCHIATRY 736, 736-40 (1989).
23 See Sid Cassese & Patrick Brasley, Brown Urges More Housing, NEWSDAY, Mar. 24,

1988, at 9.
24 David Zinman, Hospitals Bleeding Red Ink: They Want More Aid, but State Officials

Want Better Management, NEWSDAY, Apr. 15, 1990, at 5.
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munity. The proposal was defeated in committee because opponents
consistently argued that outpatient commitment was an unnecessary
and unfair infringement of patient's rights.

Over the following years the political climate changed, at least in
part because Larry Hogue gained notoriety as the "wild man of 96th
Street."2 Mr. Hogue had a history of numerous psychiatric hospital-
izations, during which he was stable, and not dangerous. Once
released, however, he predictably left treatment, used drugs and alco-
hol, and became psychotic and often agitated, hostile, and violent. A
television newsmagazine's profile of Mr. Hogue highlighted the prob-
lem of the revolving door syndrome in New York City and the gap in
mental health law that perpetuated it.

Legislative proposals were, nonetheless, defeated each year until
New York adopted the Community Mental Health Resources Act,
more commonly known as the Reinvestment Law, in 1993.26 This leg-
islation continued New York's longstanding policy of reducing the
census of the state hospitals, but required that the money saved be
invested in a wide array of community-based services for individuals
with serious and persistent mental illness.

Soon thereafter, the New York State Legislature conducted hear-
ings that found that some individuals who require mental health treat-
ment and services to survive safely in the community "frequently
reject the care and treatment offered to them on a voluntary basis and
decompensate to the point of requiring repeated psychiatric hospital-
izations." The Legislature also found that a number of other jurisdic-
tions, including Illinois, Michigan, Pennsylvania, North Carolina,
Vermont, Hawaii and Washington, D.C., permit outpatient civil
commitment.27

New York passed a law that called for a three-year pilot program
to be funded through the Reinvestment Law and operated out of one
public hospital in New York City.28 In addition, the law required an
independent research study to determine the program's effectiveness
in preventing rehospitalization and improving the patients' quality of

25 Pete Bowles, New Ruling May Mean Hospital For "Wild Man", NEWSDAY, Febr. 13,
1998.

26 N.Y. MENTAL HYG. LAW § 41.55 (McKinney 1993).
27 See id. § 9.61. The legislative history contained within the statute itself references the

laws enacted by the other states. See id.
28 See id.
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life. The legislation also required that the study assess participant sat-
isfaction regarding outpatient commitment.

In late 1994, the New York City Department of Mental Health,
Mental Retardation and Alcoholism Services (DMH) contracted with
Bellevue to implement the Pilot. Bellevue was chosen because of its
long commitment to treating individuals with psychiatric disabilities,
its wide scope of mental health programs, and its experience in han-
dling forensic mental health issues. In the spring of 1995, DMH con-
tracted with Policy Research Associates (PRA) to conduct the
research study. In 1997, the statute was amended to extend the Pilot
and the PRA study through June 1999.29

IV. ELEMENTS OF THE BELLEVUE PILOT

Outpatient commitment is a complex intervention that requires a
clear legal structure to be effective.3" The law defined the essential
elements of the Pilot such as patient eligibility and enforcement. It
also created rules regarding the representation of patients, application
to the court, service, hearings and appeals.

The implementation of an effective outpatient commitment pro-
gram also requires thoughtful planning and administration.31 For the
Pilot to be practically effective as a tool to promote treatment compli-
ance, it was necessary to use the law as a framework around which a
clinical program could be built. This section delineates the elements
of the Pilot as defined in the law. It also describes the administrative
and clinical policies that were developed to translate the law into a
program to help Bellevue's patients.

A. Program Oversight

Bellevue began to prepare for the Pilot during early 1995. In
addition, a series of planning and oversight meetings were held during
that period, which included representatives from Bellevue, the New

29 See POLICY RESEARCH ASSOCIATES, INC., FINAL REPORT RESEARCH STUDY OF THE

NEW YORK CITY INVOLUNTARY OUTPATIENT COMMITMENT PILOT PROGRAM. SUBMITTED TO
THE NEW YORK CITY DEPARTMENT OF MENTAL HEALTH, MENTAL RETARDATION & ALCOHOL-
ISM SERVICES (Dec. 4, 1998) [hereinafter PRA FINAL REP.].

30 See generally Jeffrey L. Geller, The Quandaries of Enforced Community Treatment and
Unenforceable Outpatient Commitment Statutes, 14 J. PSYCHIATRY & L. 149, 149-58 (1986) (dis-
cussing the problems related to vague statutory provisions for outpatient commitment).

31 See E.P. Mulvey et al., The Promise and Peril of Involuntary Outpatient Commitment, 42
Am. PSYCHOLOGIST 571, 571-84 (1987).
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York City Health and Hospitals Corporation (HHC), the DMH and
the New York State Office of Mental Health (SOMH). This group
met as the "Umbrella Committee", and their meetings were intended
to guide the enormously complex process of interpreting and imple-
menting a new mental health law and program. The Umbrella Com-
mittee became responsible for negotiating and finalizing a range of
policy decisions that were made during the planning process. After
PRA joined the project to perform the outcome evaluation, it also
participated in the Umbrella Committee.

The Umbrella Committee continued to meet after the Pilot began
operating in July 1995, because important elements of the law were
not yet in place. It addressed the policy questions that continued to
arise as the Pilot took shape. The Umbrella Committee's final meet-
ing was in August 1999.

B. Independent Organizations

Planning and program development also were coordinated with
the Mental Hygiene Legal Service (MHLS). This is a state-funded
agency that provides legal representation to patients during mental
hygiene hearings. MHLS was required to provide representation to
patients being brought to court under the Pilot, and its cooperation
was essential for the effective functioning of the legal process.

Because the Pilot was being studied independently, implementa-
tion also required close collaboration with the PRA team. While the
study requirements significantly affected the growth and development
of the Pilot in many ways, PRA's research will not be a focus of this
paper.

C. The Pilot Coordinating Team

The Bellevue Pilot was planned and staffed by an interdiscipli-
nary Coordinating Team (CT). The CT consisted of a Director, who
was a psychiatrist, a Coordinating Manager, who was a social worker,
an attorney and a secretary. The program, over time, also added a
staff social worker and a part-time treating psychiatrist. The CT per-
formed a variety of clinical, administrative, and medico-legal func-
tions. In addition, the CT was responsible for working closely with
PRA to provide access to patients, medical records and clinical and
administrative meetings.

[Vol. 11:1
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D. Patient Eligibility

The Legislature established the Pilot's criteria for patient eligibil-
ity in Mental Hygiene Law § 9.61. These criteria included that:

(i) the patient is eighteen years of age or older;
(ii) the patient is suffering from a mental illness;
(iii) based on a clinical determination, the patient is incapable of sur-

viving safely in the community without supervision;
(iv) the patient is hospitalized at [Bellevue] ... or in the case of an

application for an additional period of treatment, the patient is
currently receiving involuntary outpatient treatment;

(v) the patient has a history of lack of compliance with treatment
that has necessitated involuntary hospitalization at least twice
within the last eighteen months;

(vi) the patient is, as a result of his or her mental illness, unlikely to
voluntarily participate in the recommended treatment pursuant
to the treatment plan;

(vii) in view of the patient's treatment history and current behavior,
the patient is in need of involuntary outpatient treatment in
order to prevent a relapse or deterioration, which would be
likely to result in serious harm to the patient or others...;

(viii) it is likely that the patient will benefit from involuntary outpa-
tient treatment. ...

Part of the Pilot's challenge was to turn those written criteria into
clinical guidelines that allowed the CT to work with patients and clini-
cians and promote improved compliance and more effective, better-
coordinated mental health treatment.

E. Referral Process

A referral to the Pilot indicated that the patient met all of the
above criteria. Any Bellevue psychiatrist attending at the Psychiatric
Emergency Room or on the Bellevue inpatient service could refer
patients to the Pilot. CT staff verified that referred patients met the
eligibility criteria, which required the review of medical and legal
records, and often required obtaining information from other hospi-
tals. CT staff screened eligible patients, and formally notified patients
who were being considered for the Pilot. CT staff also asked patients
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if they wanted a family member or friend formally notified, as
required by statute.

F. Discharge Planning

A Pilot candidate's inpatient treatment team was responsible for
developing the comprehensive discharge plan, as was the case for any
other psychiatric inpatient. CT staff provided ongoing consultation
and assistance to develop optimal outpatient plans for these patients.
Each treatment plan was tailored individually to achieve the best fit of
consumer and services, and to maximize consumer choice and the
likelihood of compliance and successful outcomes. This process took
into account supports and resources that already were in place in the
community, the patient's choices and preferences for housing and ser-
vices, the patient's past history and present clinical needs, and the cur-
rent availability of services.

G. Involuntary Outpatient Treatment Orders

Mental Hygiene Law § 9.61 provided that the court may order a
patient to comply with outpatient mental health treatment and ser-
vices for a period of up to 180 days. Additional court orders for up to
180 days at a time could be requested subsequently.

The statute also defined "involuntary outpatient treatment" as
any of the following categories of service that were ordered by the
court: 1) medication; 2) individual or group therapy; 3) day or partial
day programming activities; 4) services and training, including educa-
tion and vocational activities; 5) supervision of living arrangements; 6)
intensive case management services; 7) and "any other services within
the local plan prescribed to treat the person's mental illness and to
assist the person in living and functioning in the community, or to
attempt to prevent a relapse or deterioration that may reasonably be
predicted to result in the need for hospitalization." 32

In addition, the law provided that the court could order medica-
tion as a category of service only if specific criteria were met. In addi-
tion to demonstrating the patient's eligibility for outpatient
commitment, the hospital was required to show by clear and convinc-
ing evidence that "the patient lacks the capacity to make a treatment
decision as a result of mental illness," and

32 See N.Y. MENTAL HYG. LAW § 9.61.
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the proposed treatment is narrowly tailored to give substantive effect
to the patient's liberty interest in refusing medication, taking into con-
sideration all relevant circumstances, including the patient's best inter-
ests, the benefits to be gained from the treatment, the adverse side
effects associated with the treatment and any less intrusive alternative
treatment.33

In requesting a medication order under the Pilot, a patient's
treating physician was required to complete an application to the
court verifying the above and indicating the type and amount of each
psychotropic medication being requested. A second physician then
was required to evaluate the patient, with the MHLS present if
requested, to affirm that all of the criteria were met. The Director of
Psychiatry or his designee was required to review the medication
request before it became part of the hospital's outpatient commitment
application.

H. Treatment and Services

Because appropriate clinical services are the basis of good care,
patients in the Pilot were required to have some form of psychiatric
treatment, housing, and case management included in their discharge
plans. Because the law stated that the Pilot must be "willing and able
to provide the involuntary outpatient treatment ordered," providers
were required to formally accept patients to be included in completed
discharge plans. A discharge plan was complete when providers were
identified for each and every service that was included on the treat-
ment plan.

Each patient in the Pilot was required to have a treating psychia-
trist who was responsible for ongoing diagnostic and clinical assess-
ment, treatment planning and prescribing of psychotropic medication
in the community. Patients could see individual psychiatrists, either
privately or in a clinic. Some patients had psychotherapists, who most
often were social workers, in addition to psychiatrists. Patients in day
treatment programs generally had a variety of group and activity ther-

33 The requirements for a patient to be court-ordered to receive psychotropic medication
over objection in an inpatient setting were set forth in Rivers v. Katz, 67 N.Y. 2d. 485 (1986).
The same requirements were incorporated in New York's Mental Hygiene Law. See NY
MENTAL HYG. LAW § 9.61.
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apies in addition to individual psychotherapy and medication
management.

Supported and supervised housing programs are available in
many parts of New York City and provide varying levels of structure,
monitoring, and outreach to clients. Supervision of living arrange-
ment could be ordered in conjunction with community residences,
supervised single room occupancy hotels, apartment programs, and
adult homes. In addition, transitional living communities (TLC) are
shelter-based programs that provide both housing and treatment ser-
vices on site to seriously mentally ill patients who also are homeless;
their goal is to help patients achieve psychiatric stability and to find
permanent housing in the community.

Case management provides linkage to and coordination of ser-
vices, including housing, benefits, psychiatric and medical treatment,
and rehabilitation services. Case managers also provide outreach,
support, therapeutic activities, and crisis intervention services. In
New York State, supportive case management (SCM) typically pro-
vides two meetings per month, while intensive case management
(ICM) provides four meetings per month. In addition, assertive com-
munity treatment (ACT) teams provide a full range of case manage-
ment, treatment, and rehabilitation services on an outreach basis in
the community. In the Pilot, ACT teams typically consisted of a psy-
chiatrist, a nurse, a social worker, a substance abuse counselor, a
social work assistant, and a peer specialist. Almost all patients in the
Pilot received SCM, ICM, or ACT services.

1. Notice and Hearings

When there was a plan to request an outpatient commitment
order, the CT gave written notice to the patient, anyone else
requested by the patient, and the MHLS. Separate notice was served
for requests of medication orders. Once a formal Order to Show
Cause was generated, the patient was notified by a process server of
the scheduled court date. Outpatient commitment hearings were held
one day each week in the courtroom on the Bellevue campus. To
issue an outpatient commitment order, the court was required to find
by clear and convincing evidence that "the proposed treatment is the
least restrictive treatment appropriate and feasible for the patient."

The court only was permitted to order categories of service and
medications that were included in the Pilot treatment plan. Because
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an outpatient commitment order required a patient to comply with
categories of service, not with individual providers, the court order
listed categories of service, while the treatment plan listed the specific
providers. Patients had a right to be represented at the hearings, and
the MHLS was responsible for providing such representation. The
patient also could choose to retain a private attorney.

The law also provided patients with the right to appeal outpatient
commitment orders.34 Such patients also had the right to apply for an
order to stay, vacate or modify an order for psychotropic medication.
It also was possible to modify outpatient commitment orders once
they were in effect.

Additions or deletions of categories of service from an outpatient
commitment order and changes in a medication order without the
patient's consent had to be brought before the court. Changes of pro-
vider within a category of service did not require court hearings.
Therefore, an outpatient care plan could be changed at any time as
long as there were providers for each category of service in the order
and any necessary court approval was obtained.

J. Outpatient Care
After the court issued an outpatient commitment order, the

patient was discharged to the care of the outpatient providers
included in the Pilot treatment plan. Outpatient providers had
responsibility for providing ongoing treatment and services to their
court-ordered patients according to the standards of care of their
organizations and agencies.

The CT was available to assist with any and all aspects of patient
care, and remained in regular contact with all providers to insure that
services remained coordinated and appropriate. In addition, when
patients left or were discharged from clinical programs, the CT
worked actively to insure that patients had access to other appropriate
services. This was necessary to allow patients to remain compliant
with community treatment. In some instances, the CT provided direct
psychiatric services, which insured that patients always had access to
medication and other needed medical treatments, even when other
services refused to take responsibility for the individual. The CT fol-
lowed patients for as long as an outpatient commitment order was in
effect.

34 See N.Y. MENTAL HYG. LAw § 9.61.
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K. Noncompliance

Outpatient providers were responsible for assessing compliance
with treatment and services for their Pilot patients. The CT provided
assistance in evaluating compliance and re-assessing outpatient care
plans. The CT also provided ongoing consultation regarding appro-
priate clinical interventions for noncompliance. Furthermore, when
outpatient providers discharged patients because they were not utiliz-
ing services, the CT took responsibility for continued outreach
throughout the duration of the court order.

Noncompliance was not, in and of itself, grounds for hospital re-
admission under the Pilot. Patients only could be admitted to a hospi-
tal if they met the appropriate legal standard for admission. However,
the law did provide a mechanism for facilitating an appropriate evalu-
ation. If an examining physician determined that a court-ordered
patient had been noncompliant and may meet admission criteria, that
physician could contact the Bellevue Director of Psychiatry or his des-
ignee. Such individual then could direct the New York City Sheriff's
Office to transport the patient to Bellevue to be evaluated for
admission.

The law provided a second possible consequence of noncompli-
ance for patients with outpatient medication orders. If an examining
physician determined that a patient was noncompliant with medica-
tion, and efforts had been made to solicit compliance, the medication
specified on the court order could be administered over the patient's
objection. The "Guidelines for Administration of Medication to
Patients Who Fail to Comply with Court Ordered Medication" (Medi-
cation Guidelines) was issued by the President of HHC, in consulta-
tion with SOMH, as required by the law. These Medication
Guidelines defined the manner in which a physician could administer
medication over the patient's objection under the Pilot.

The Medication Guidelines stated that only injectable medication
could be administered forcibly in the community. If a patient
objected verbally, but offered no physical resistance, the Medication
Guidelines indicated the patient could be forcibly injected with court
ordered medication. However, if a patient offered physical resistance
of any kind, or if the physician determined that it was unsafe, the
Medication Guidelines indicated that medication could not be admin-
istered in the community, but only could be given forcibly in a hospital
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emergency room. However, the statute did not provide for the trans-
port of patients to the hospital explicitly for this purpose.

It also is important to note that the law explicitly stated that "fail-
ure to comply with an order of involuntary outpatient commitment
shall not be grounds for involuntary civil commitment or a finding of
contempt of court." No aspect of the Pilot involved the criminal
courts or the criminal justice system.

L. Additional Periods of Outpatient Commitment

The law provided that the hospital could apply for extensions of a
patient's outpatient commitment order if the patient's condition
required it. 35 Each additional outpatient commitment order could be
for a period of up to 180 days. Patients had all of the same rights
regarding the renewal request and hearing process as they did when
outpatient commitment orders were initiated.

V. IMPLEMENTATION OF THE PILOT

The Pilot was developed as a clinical program that used a legal
intervention to improve the lives of patients. It was viewed as an
opportunity for the entire mental health community to learn about the
potential value of outpatient commitment in New York. The task of
developing clinical and legal documents, procedures, and interven-
tions was imposing. Because the program was operated out of only
one site in New York City, most consumers, providers, and family
members were unfamiliar with its theory and practice. A massive, on-
going educational program was required to implement the program at
Bellevue and in the community.

A successful outpatient commitment program requires the identi-
fication of clinically appropriate patients and the coordination of nec-
essary treatment and services.36 The challenge of the Pilot was to
interpret a legal structure into a program that offered the most com-
prehensive and coordinated support to help individuals with serious
and persistent mental illness remain stable in the community. This

35 See id.
36 See J.L. Geller, Clinical Guidelines for the Use of Involuntary Outpatient Treatment, 41

Hosp. COMMUNITY PSYCHIATRY 749, 749-55 (1990) (outlining the clinical and administrative
requirements for a practically effective outpatient commitment program); see also J. REID
MELOY ET AL., CLINICAL GUIDELINES FOR INVOLUNTARY OUTPATIENT TREATMENT (1990).
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required good working relationship with patients, family members,
attorneys, and scores of mental health providers.

A. Patient Participation

During the first six months of operation, and from March 1998
until February 2000, all patients enrolled as Pilot candidates were
brought to court for outpatient commitment orders, as per the treating
physician's request, if and when comprehensive discharge plans were
completed.

The PRA research study formally began in January 1996.
Patients were recruited into the PRA study from January 1996
through February 1998. The study compared patients who received
court orders with those who received enhanced, coordinated clinical
services without court orders. The goal of the study was to determine
the effect of the court order on community tenure of mentally ill indi-
viduals whose noncompliance previously had resulted in involuntary
hospitalization.

From January 1996 through February 1998, all patients who
became candidates for the Pilot were referred to PRA staff. The PRA
team then assessed the patients and attempted to gain informed con-
sent from those who were thought to be appropriate for the study.
Patients who did not consent or were not chosen to participate in the
research were brought to court for outpatient commitment orders; all
of those patients were followed by the CT for the duration for the
court order. Patients who PRA found appropriate and then con-
sented to participate in the study were randomly assigned by PRA
into two groups: fifty percent were brought to court for outpatient
commitment orders and fifty percent did not go to court, and thus
served as "controls" in the study.

Patients in the control group were discharged to the care of the
outpatient providers included in their discharge plans, just like the
patients with court orders. The CT followed control patients for one
year after discharge from the referring inpatient hospitalization. In
these cases the CT also coordinated and monitored services, and
attempted to insure that patients continued to have access to needed
services. The CT had authority to do extensive outreach, but there
were no requirements that the patient comply with the services.
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During the duration of the Bellevue pilot there were a total of
247 initial outpatient commitment orders granted. Two initial peti-
tions were denied. The CT followed sixty-five patients as controls.

B. Eligibility Determination

One major function performed by the CT was verifying patient
eligibility for the Pilot. While Bellevue psychiatrists initiated all refer-
rals, the CT often was required to obtain additional information and
perform further clinical assessments to insure that the patient truly
was appropriate for the Pilot. In assessing eligibility, the CT used
information from medical records as well as from patients, family
members, and clinicians.

Almost all patients who were referred to the Pilot suffered from a
severe psychotic disorder. Approximately ninety percent of referred
patients had diagnoses of schizophrenia, schizoaffective disorder, or
psychotic disorder not otherwise specified. Approximately ten per-
cent of referred patients had diagnoses of bipolar affective disorder or
depression. Approximately one-half of the patients referred to the
Pilot also had substance abuse disorders, which generally involved
alcohol, cocaine, and/or marijuana. Patients with substance depen-
dence disorders and no other major mental illness were referred to the
Pilot on a few occasions, but were not enrolled in the program.

Patients referred to the Pilot also had significant histories of
psychotic thinking and behavior, and poor compliance with outpatient
care that had resulted in serious impairment in functioning. Without
mental health care, which usually included psychotropic medication,
these patients often became dangerous to themselves and/or others
and required hospitalization. Almost one-half of the patients referred
to the Pilot were homeless at the time of hospital admission.

The Umbrella Committee agreed at the project's outset that the
transfer of patients from other hospitals to Bellevue for the sole pur-
pose of participation in the Pilot was not routinely feasible. As com-
munity awareness of, and familiarity with, outpatient commitment
grew, the CT received many requests for assistance with obtaining
outpatient commitment orders from providers and family members.
Over the course of the pilot it was possible, on a few occasions, to
transfer patients from other facilities to Bellevue to participate in the
Pilot.
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Throughout the course of the Pilot, providers and family mem-
bers inquired about referring individuals who were residing in the
community to the Pilot. They expressed the desire to use outpatient
commitment as a tool to help prevent further decompensation and
hospitalization. Frequently they stated that outpatient commitment
should be available to patients in the community who may not have
been hospitalized recently but who otherwise meet the criteria for
outpatient commitment.

The CT often was required to obtain medical records from other
institutions to verify both the elements of noncompliance and involun-
tary hospitalization for past admissions. Over the course of the Pilot
this process was found to be labor intensive because patients often
received treatment from many providers, and their policies regarding
release of information varied considerably. Hospital discharge sum-
maries and other clinical materials often did not contain information
regarding legal status. The CT also found that in many instances
patients who were brought to the hospital involuntarily nonetheless
might be admitted to the hospital on a voluntary status. In addition,
the CT observed that patients often were unable to recollect informa-
tion regarding the legal status and circumstances surrounding previous
hospitalizations, and also often reported information that was incon-
sistent with the medical records.

Clinical judgment was required for the determination that non-
compliance had resulted in involuntary hospitalization. Patients with
a wide range of clinical histories were referred to the Pilot. Some
patients had rejected all community services, while others only
refused one category of service, such as medication, day treatment, or
supervision of living arrangements. Some patients stopped treatment
primarily when they abused substances. Only individuals who had
access to services and then refused or rejected treatment were found
to be appropriate for the Pilot. Patients who became ill and were hos-
pitalized involuntarily notwithstanding compliance with treatment
were found to be ineligible for outpatient commitment.

The Pilot law clearly required the referring physician to make
predictions regarding a patient's post-hospital clinical course and the
value of outpatient commitment for relapse prevention. This progno-
sis was based on discussions with the patient, family members, and
service providers, as well as a review of the medical records. How-
ever, the court ultimately was required to find that the referring physi-

[Vol. 11:1



OUTPATIENT COMMITMENT IN NEW YORK

cian's assessment was accurate in order for a patient to be ordered to
comply with outpatient care.

C. Referrals

The number of referrals made to the Bellevue Pilot increased as
the program gained credibility. This occurred as increasing numbers
of orders were granted and patients were being followed successfully.
Nonetheless, inpatient staff identified a number of barriers that pre-
vented potentially eligible patients from being referred to the Pilot.
These included: 1) the difficulty involved in obtaining medical records
required to verify a history of previous involuntary hospitalizations
and noncompliance; 2) the reluctance of some already overburdened
physicians to do more paperwork and to testify in court, which often
required hours of waiting; 3) pressures on inpatient staff to decrease
the length of a patient's hospital stay and quickly return them to the
community; 4) the belief among some inpatient staff that outpatient
commitment "has no teeth" or that "nothing will work"; and 5) the
lack of availability of housing specifically designed to work with high-
risk patients, especially substance abusers, in conjunction with a court
order.

Furthermore, only thirty percent of patients referred to the pro-
gram actually went to court for outpatient commitment orders or were
in the control group of the study. This was a lower percentage than
originally had been expected. Seventy percent of patients who were
referred to the Pilot ultimately did not enter the program for a variety
of reasons. Some patients were referred to state psychiatric centers
for on-going inpatient care or, in far fewer cases, to other acute psy-
chiatric or medical care facilities. On some occasions a treating physi-
cian withdrew a referral that had been made by another psychiatrist
because a patient absolutely refused all services at the time he or she
was ready for discharge or no appropriate services were available. In
some cases the referring physician had received inadequate or incor-
rect information, and the patient did not meet all of the law's eligibil-
ity criteria. Some patients on voluntary status requested discharge
before they could be brought to court for an outpatient commitment
order. Other patients on involuntary status went to court to request
discharge from the hospital, and that discharge was granted before an
outpatient commitment plan could be established. Some patients
eloped from the hospital, especially when they were on pass to inter-
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view at outpatient programs, and a number of patients were placed
outside New York City.

D. Access to Services

The Pilot received enormous cooperation across the New York
City provider community, and worked with over eighty hospital- and
community-based agencies. Providers expressed interest in outpatient
commitment as a way of working with the most resistant, noncomp-
liant patients. Providers did not view outpatient commitment as a
substitute for care, but rather as a mechanism that offered the assis-
tance of the judicial system, as well as of Bellevue and the CT to
insure the delivery of necessary and appropriate treatment to patients
whose symptoms previously had prevented them from accepting it.

Many undomiciled patients referred to the Pilot experienced dif-
ficulty gaining access to housing that provided on-site psychiatric ser-
vices. If the patient did not have a history of living on the street or in
a shelter, he or she usually was eligible for only a small number of
supported housing options in the community. Patients with histories
of incarceration, substance abuse, and extreme noncompliance also
received limited access to housing options. Fortunately, the TLC's
very often accepted patients who otherwise were difficult to place. In
many cases the Pilot treatment plan included case management and
treatment services while the patient resided independently.

Patients sometimes disagreed with aftercare plans that were rec-
ommended by their inpatient psychiatrists and social workers.
Patients often rejected applications for supported housing because
they objected to structure, money management, curfews, and require-
ments for treatment and sobriety. In these cases, the outpatient com-
mitment treatment plans were developed as an attempt to at least
maintain case management and psychiatric services. Patients fre-
quently rejected substance abuse treatment and services; again, every
attempt was made to insure at a minimum that some contact with the
service system was maintained.

Once the PRA study began, it was necessary to assure providers
that they would receive substantial support from Bellevue and the CT
even if patients they accepted were randomized into the control
group. Because providers could not be guaranteed that the patients
they accepted would have a court order, sometimes they were reluc-
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tant to accept patients they perceived as requiring such an order to
function well in the community.

Only two community agencies categorically refused to provide
services in the context of an outpatient commitment order. One hous-
ing provider stated that it offered housing without the condition of
requiring any kind of compliance with treatment. One free-standing
clinic indicated that its psychiatrist did not believe in forced treatment
and refused to treat a patient with an outpatient commitment order, in
spite of the agency's prior commitment and the patient's request to
receive treatment there.

Notwithstanding the general willingness of providers to accept
and work with Pilot patients, providers sometimes closed cases
because patients refused services or did not make appropriate use of
the services. Pilot patients generally required more outreach and staff
time, and many programs were not funded sufficiently to allow for
these needs. Furthermore, a majority of substance abuse programs
require a commitment to sobriety as a prerequisite for treatment.
Because Pilot patients often could not maintain such a commitment,
they required flexible clinical programs that acknowledged both the
mental illness and the substance abuse disorder, and these treatment
options were quite limited.

Assertive Community Treatment (ACT) resources diminished
over the course of the pilot. ACT specifically was designed to work
with very ill, noncompliant individuals in the community. When the
ACT concept was developed in Wisconsin in the early 1970s it was
used in conjunction with outpatient commitment. ACT often was
viewed as the discharge plan of choice for Pilot patients. The contin-
ued availability of ICM, and to a more limited extent, SCM services,
made it possible for the CT to provide all patients with enhanced
clinical services. However, discharge planning was more difficult dur-
ing times when housing and treatment resources were scarcer.

In a very few instances there were private psychiatrists whom
referred patients had seen in the past and chose to return to on dis-
charge. In those cases, on physician consent, individual treatment
provided by a private practitioner was included on Pilot orders and
treatment plans.
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E. Outpatient Commitment Hearings

During the first year of the pilot program, court hearings where
testimony was presented took place for all initial commitments and
almost all renewals. Judges had to learn about the new law and its
procedural requirements. Increasingly, as it became clear to MHLS
that treatment plans were being negotiated and eligibility require-
ments met, there were more and more consents to initial orders.
Many judges chose not to hear testimony and to rely on a physician's
affidavit if the patient consented to all aspects of the outpatient com-
mitment order. Most patients consented to renewal orders when
renewal was requested and such renewals often were approved by the
court without a hearing. There continued to be occasional initial hear-
ings and renewal hearings that were contested fully. Patients at all
times were afforded access to counsel and, when needed, MHLS had
access to independent psychiatric evaluations as it does for other
mental health hearings.

However, there were some problems in the hearing process. On
occasion the CT received complaints related to the hearings. Judges
sometimes limited testimony that physicians and patients wished to
offer. Judges also tended not to review all of the elements of the
treatment plan in court if the patient already had consented to the
plan. Other complaints regarding outpatient commitment hearings
seemed to be similar to those made about other mental health hear-
ings, such as that judges were uninformed about the clinical course of
mental illness and made decisions about treatment based on an
unclear weighing of the issues.

There were few thorough hearings regarding the issue of patient
capacity in relation to outpatient commitment medication orders. As
noted previously, one prerequisite New York law for an outpatient
medication order is a finding by the court, based on clear and convinc-
ing evidence, "that the patient lacks the capacity to make a treatment
decision as a result of mental illness. . .. " As most patients brought
to court during the pilot program consented to a medication order
requested by the hospital, there rarely was a dispute over the issue of
capacity. It should be noted that the determination of a patient's
capacity to make a treatment decision is a complex one, and is based,
among other considerations, on the patient's current mental status as

37 See N.Y. MENTAL HYG. LAW § 9.61.
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well as a comprehensive assessment of past history. Many hospital-
ized seriously and persistently mentally ill individuals are able to
return to the community under supervision. However, these patients
often continue to lack the capacity to make certain treatment
decisions.

The CT made every effort to insure that patients had adequate
access to MHLS, and requests for rehearing or modification of outpa-
tient commitment orders were addressed promptly. In fact, the CT
worked closely with MHLS to negotiate treatment plans that were
acceptable both to the hospital and to the patient. This process of on-
going discussion within the context of a court proceeding and judicial
review appeared to result in patients' receiving appropriate advocacy
and protection. The fact that patients often consented to orders was
understood to suggest that consumer choice had been incorporated
successfully into the discharge planning and outpatient treatment
evaluation process, and that the order usually was not viewed as being
either threatening or harmful.

F. Medication Guidelines and Orders

The development of the Medication Guidelines required months
of discussion and consensus building among the agencies represented
on the Umbrella Committee. Because the Pilot law left this responsi-
bility to the President of HHC, in consultation with SOMH, there was
no detailed legislative directive for the involuntary administration of
medication in the community. The document that finally was promul-
gated and implemented on May 1, 1996 reflects the sensitive clinical,
legal, and ethical issues that involuntary medication in the community
raises.

Outpatient commitment orders included medication as a category
of service only after the Medication Guidelines were implemented.
Although requesting medication orders was a time consuming process
that required additional paperwork, most Bellevue inpatient physi-
cians felt that it was important to include medication on outpatient
commitment orders. Because of that belief, over two-thirds of the ini-
tial outpatient commitment applications included medication as a cat-
egory of service.

Pilot patients discussed their medications with their treating psy-
chiatrists, which is the usual practice for outpatients. For patients with
medication orders, the orders provided a framework within which
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treatment could be negotiated with the psychiatrist. Outpatient com-
mitment medication orders often included multiple medications, all of
which included a dosage range. This permitted maximum flexibility in
insuring that appropriate community treatment was delivered on a
continuous basis in response to individual needs.

Pilot medication orders often included the newer psychotropic
medications, which were viewed by psychiatrists as being most effec-
tive clinically as well as having the best side effect profiles, but that
only could be administered in pill form. Pilot medication orders
reflected the appropriate treatment options for an individual patient.
The medication orders were viewed as a mechanism to help patients
understand the importance of taking medication when symptoms of
mental illness caused ambivalence and resistance to treatment.

The CT sometimes encountered situations in which providers
misunderstood the function of the medication order. They sometimes
believed that the patient was required to take the medication exactly
as stated on the court order. It was important to review the medica-
tion orders with treatment providers on an on-going basis to insure
that they understood their value in promoting compliance as well as
the limitations of their enforcement.

Patients who had court orders for medication that could be
administered by injection also negotiated with their treating psychia-
trists about the actual medication taken. According to the Medication
Guidelines, only injectable medication could be administered over
objection in the community. During the entire experience of the
Bellevue Pilot there were no reports of medication being forcibly
administered in the community, and many physicians expressed con-
cerns about its clinical and legal implications. Because the statute
made no provision for bringing a patient to the hospital solely to
administer medication, this also did not occur.

G. Transport to Bellevue Under MHL § 9.61

Discussions concerning the procedure to transport patients to the
hospital under the Pilot began in 1995 between attorneys and repre-
sentatives from the New York City Police Department and Bellevue
Hospital, Health and Hospital Corporation (HHC), and Department
of Mental Health. It soon became apparent that a number of aspects
of the statute could be interpreted in different ways. There were ques-
tions about which agency should have primary responsibility for the
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transport, about whether all patients were required by the statute to
be brought to Bellevue, and about the process of the examining physi-
cian reporting clinical findings to the Director of Bellevue or his desig-
nee. The process of identifying and clarifying the issues and then
negotiating and resolving the points of disagreement and building a
consensus took numerous meetings that eventually involved the
Mayor's Office of the Criminal Justice Coordinator and the Sheriff's
Department. The entire process took much longer than anticipated,
and the transport protocol was finalized and made available beginning
October 26, 1998. The procedure was not used over the course of the
Pilot.

Before the procedure was effectuated, the CT often received
questions and comments about it. Some clinicians and family mem-
bers stated that because the Pilot did not have an operational enforce-
ment mechanism, it had "no teeth" and its value therefore was
limited. Although it generally was felt that the hospital transport pro-
cedure rarely would be used, many expressed the concern that the
lack of the procedure affected the meaning of the court order to
patients, judges, and others involved. It certainly made the experi-
mental and control conditions in the PRA study seem much more sim-
ilar than originally had been contemplated.

The transport protocol as finally implemented incorporates the
requirement of the law that authorization for the Sheriff's Depart-
ment to transport a patient to Bellevue only can come from the Direc-
tor of Psychiatry at Bellevue or his designee on a request from an
examining physician. Many clinicians expressed the opinion that the
requirement that a designated psychiatrist serve as an intermediary
between the examining physician and the Sheriff's Department is
cumbersome and unwieldy. They indicated that the procedure stands
in contrast to other involuntary transport procedures that provide des-
ignated examining clinicians with the authority to call 911 and direct
the police to transport the patient to a hospital for an evaluation.

As previously noted, the law permitted the transport of a
noncompliant patient to Bellevue for an evaluation only when he or
she may meet hospital admission standards. Over the course of the
Pilot, however, many individuals expressed a desire that outpatient
commitment include a mechanism to transport noncompliant patients
to the hospital before they reached a point where hospital admission
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(requiring a finding of likelihood of serious harm to self or others)
may be appropriate under the MHL.

Approximately half of the patients with outpatient commitment
orders were rehospitalized while followed by the Pilot. The CT
observed patients across the clinical spectrum; some patients became
noncompliant, some abused substances, and some became ill in spite
of their and everyone else's best efforts. In all of these cases, provid-
ers, family members, and strangers used the various other mechanisms
available under the MHL to involuntarily transport to the hospital
mentally ill individuals who were dangerous.

H. Noncompliance
The CT understood its responsibility to insure that patients had

access to services and were in compliance with them, as outlined in the
court order. Within that framework there was a broad range of flexi-
bility to allow each individual situation to be assessed by clinicians in a
clinical context, and to emphasize the preservation of therapeutic rela-
tionships and to maximize consumer choice. Noncompliance is a com-
plex phenomenon, which may have many causes, and must be
assessed on an on-going basis taking all factors into consideration.
Outpatient commitment orders permitted the CT to do extensive out-
reach and follow up, and to emphasize to patients the necessity and
value of staying in treatment in the community.

I. Changes in Treatment Plans
One out of five patients with an outpatient commitment order

had at least one material change presented to the court. The majority
of these changes involved additions and deletions of categories of ser-
vices; only a small minority involved only changes in medication regi-
mens. In addition, about one in seven patients with outpatient
commitment orders changed providers for one or more categories of
service.

J. Renewals
Over 500 petitions for renewals of Pilot orders were granted. Two

renewal petitions were denied. Psychiatrists in many different situa-
tions consistently requested renewals of outpatient commitment
orders. When patients showed continued resistance and refusal of
treatment due to mental illness, renewal orders were found to offer
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the opportunity for continued outreach and engagement. Renewals
were also requested when patients showed improvement and seemed
to benefit and not be harmed by the order. Outpatient commitment
was used as a mechanism to negotiate the conditions of treatment in
an on-going way.

The patient's current treating psychiatrist most commonly
requested renewals. When a patient with an outpatient commitment
order who was residing in the community did not have a psychiatrist, a
CT psychiatrist assessed the patient's need for renewal if the patient
was available for such evaluation. The CT attempted to secure ser-
vices for such patients, and a CT psychiatrist testified at the renewal
hearing if required.

A renewal was not requested when a patient's treating psychia-
trist determined that a court order was not necessary or beneficial for
the continued outpatient care of the individual. When patients in the
community were missing or totally refusing all services, renewals
could not be requested.

VI. FINDINGS OF THE BELLEVUE PILOT

PRA concluded its research in August 1998, and delivered its
final report to DMH on December 3, 1998.38 On March 1, 1999, the
Bellevue team delivered a report to DMH that described the opera-
tion of the pilot, the implementation team's conclusions, and a cri-
tique of the PRA report.39

Bellevue was in substantial agreement with some of PRA's con-
clusions. Bellevue agreed that the "terms and conditions for success-
ful compliance under the [Pilot] were negotiated between providers
and program clients on an ongoing basis, proving the court orders to
be flexible in interpretation."4 Bellevue also agreed that "under the
auspices of a pilot outpatient commitment program the Bellevue
Coordinating Team was able to mount an effective service coordina-
tion and resource mobilization effort that proved very popular with
community providers."41 Additionally, Bellevue, like PRA, found
that the CT's services coordination and resource mobilizations func-

38 See generally, PRA FINAL REP., supra note 29.
39 HOWARD TELSON ET AL., REPORT OF THE BELLEVUE HOSPITAL CENTER OUTPATIENT

COMMITMENT PILOT PROGRAM. SUBMITTED TO THE NEW YORK CITY DEPARTMENT OF MENTAL
HEALTH, MENTAL RETARDATION & ALCOHOLISM SERVICES (Mar. 1, 1999).

40 PRA FINAL REP., supra note 29, at 49.
41 Id. at 48.
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tions "seemed to make a substantial positive difference in the post-
discharge experiences" of all of the patients who were followed.a2

Bellevue was only in partial agreement with PRA's conclusion
that it was "difficult to implement" a comprehensive outpatient com-
mitment program. 3 Promoting cooperation and collaboration among
so many groups proved to be an enormous challenge, and the barriers
to developing a protocol for the involuntary transport of patients,
especially under the Pilot, were significant.

The Pilot, nonetheless, did function effectively. Bellevue ques-
tioned the PRA contention that "community treatment resources
(especially for co-occurring mental disorder and substance abuse) ...
proved insufficient to the demand."' While the availability of differ-
ent specific resources waxed and waned over time, the program was
fortunate to have had access to a wide range of services throughout
New York City during the Pilot. Any difficulties regarding access
were experienced by the entire mental health system, and did not
affect only the Pilot.

Furthermore, while it was true that resources for mentally ill
chemical abusers (MICAs) were insufficient, it is important to recog-
nize that the problem was not just one of numbers. Most programs
for MICAs required patients to express a desire to stop using sub-
stances, and such services were as available to Pilot patients as any
other patients. However, many Pilot patients expressed neither a
desire nor a willingness to achieve abstinence. Developing services
for MICAs who do not want substance abuse treatment presents many
complex challenges to our treatment system and our entire society,
and is far from being solved.

Bellevue also agreed with PRA's conclusion that Pilot court pro-
cedures often were informal, but interpreted the legal process of out-
patient commitment differently.45 Physicians most often presented
their case to the court with affidavits, and patients most often con-
sented to the orders. Renewals also became informal, and patients
very often communicated their consent to their MHLS attorney on
the telephone. However, PRA is incorrect in contending that the

42 See id. at 49.
43 See id. at 48.
44Id.

45 See id. at 18-20.

[Vol. 11:1



OUTPATIENT COMMITMENT IN NEW YORK

"easy informality" of the hearings served to "mute perception of the
essentially coercive nature of the intent behind such proceedings. 4 6

PRA's view fails to appreciate the degree to which the success of
outpatient commitment depended on enlisting the patient's coopera-
tion in developing a treatment plan. The Pilot law required that the
patient, and, at the patient's request, a person significant to the
patient, be given an opportunity to participate actively in the develop-
ment of the treatment plan. The hearings were better understood as
the formalization of the entire outpatient commitment process. When
PRA questions "the putative symbolic or moral power that may be
ascribed to the legal vehicle (the court hearing)"47 it does not appreci-
ate that the authority of the court order is based not only on the hear-
ing, but also on its ongoing role in the coordination and provision of
clinical services. Outpatient commitment was a structure around
which treatment issues continuously were negotiated.

Bellevue disagreed with PRA's conclusion that the Pilot "did not
target patients perceived as being at high risk of violence in the com-
munity."4 This is accurate only to the extent that it refers to patients
who remain at high risk even while receiving treatment in a hospital.
Such patients, however, were not those for whom preventive outpa-
tient commitment was developed, under the Pilot's law or implemen-
tation. Under the Pilot it was deemed unethical to allow mentally ill
individuals presently at high risk for violence to be discharged to the
community.

PRA appeared to confuse past and present dangerousness. PRA
was incorrect in stating that a "standard of low perceived dangerous-
ness seems to have been consistently applied for all" patients referred
to the Pilot.49 Eligibility for the Pilot required that patients had a his-
tory of two involuntary hospitalizations, and these require some mea-
sure of dangerousness to self or others. Many patients referred to the
Pilot had histories of agitation, threatening behavior, and fights with
friends, relatives, providers, or strangers. Patients never were
excluded due to prior histories of violence or incarceration, but their
dangerousness most often resulted from treatment noncompliance
and led to psychiatric hospitalization rather than arrest. Patients who

46 See id. at 21.
47 Id. at 19.
48 Id. at iii.
49 Id. at 17.
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were known to be at high risk of dangerousness in the community
when untreated were referred to and followed by Bellevue.

It is important to recognize that even when available the enforce-
ment powers under the Pilot were quite limited. The ability to care
for dangerous individuals in the community is directly related to the
intensity of clinical services, as well as legal enforcement, that is
available.

Bellevue also disagreed with PRA's conclusions about the statis-
tical portion of the outcome study. While PRA stated the "court
order itself had no discernible added value in producing better out-
comes" it also acknowledged that "the modest size" of the study
group limited its "ability to draw wide-ranging conclusions."5 Belle-
vue also asserted that the study design was flawed because the condi-
tion of having a court order was very similar to the condition of being
followed as a control subject. Additionally, Bellevue noted that PRA
did not study individual patients before and after the intervention, but
only studied two groups of patients that were not demographically
equivalent.

It is notable that PRA minimized its own statistical trends, which
suggest that, even in a flawed study, outpatient commitment did
reduce hospitalization days among patients with court orders more
than among patients with enhanced services but no court order. For
example, the research showed that patients in the court-ordered group
spent a median of forty-three days in the hospital during the study
year, while patients in the control group spent a median of 101 days in
the hospital." PRA states that there is "no statistically significant dif-
ference"52 between these numbers, but fails to provide an adequate
analysis of this trend.

Significantly, PRA's assertion that the court order itself had no
value above and beyond those of enhanced services was inconsistent
with Bellevue's observations. The CT had the unique opportunity of
observing the effect of outpatient commitment on patients, families,
and providers in the hospital and the community. Some prominent
clinical themes emerged over the course of the Pilot that would bene-
fit from further study.

50 See generally id.
51 See id. at Table 5.
52 Id. at 48.
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Outpatient commitment is an order to comply with treatment and
services, and these must be available, appropriate, and of good quality
for patients to do well. Outpatient commitment is not a substitute for
services. Caring for individuals with serious and persistent mental ill-
ness requires the availability of a range of clinical program and ser-
vices. One thing that was clear in the Pilot was that the court order
and legal process are meaningless without a specific treatment plan
that includes providers for all of the services required. That is why
Bellevue worked with eighty provider agencies throughout New York
City during the Pilot.

Outpatient commitment orders often assisted patients in comply-
ing with outpatient treatment. This occurred in a variety of ways. For
some patients, the order allowed initial engagement with service prov-
iders, and rarely was an issue after that time. For other patients, the
order served as an on-going reminder that compliance with outpatient
treatment is necessary to prevent relapse and rehospitalization. The
order might primarily address a patient's resistance to one category of
service, such as medication, while in other cases it was intended to
maintain compliance with multiple components of the service plan.
The order often was referred to as a "contract" within which the pro-
vider and patient negotiated treatment.

Outpatient commitment orders have been clinically helpful in
addressing a number of manifestations of serious and persistent
mental illness. For patients with impaired insight and judgment, the
court order asserted that both providers as well as the court system
had determined that outpatient treatment is necessary and beneficial.
The court orders also were useful in addressing the ambivalence that
is so often a feature of schizophrenic disorders; they assisted patients
with making decisions about accepting outpatient care. For patients
with substance abuse disorders, the court order sometimes served to
maintain compliance with medication and services even during epi-
sodes of active substance use. Furthermore, outpatient commitment
orders appeared to increase feelings of accountability among patients
about managing serious symptoms of mental illness such as hallucina-
tions, paranoia, and fluctuations in mood.

Patients often responded positively to outpatient commitment,
and generally did not perceive it as harmful. On initial screening for
the Pilot, the majority of patients expressed a desire to leave the hos-
pital and find services that could help them in the community. More-
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over, few patients expressed apprehension about a court order.
Patients generally understood that the order was meant to prevent
future noncompliance. However, approximately twenty percent of
patients, on initial screening, did express hesitation and opposition
regarding the prospect of a court order.

After discharge with a court order, the majority of patients
expressed no reservations or complaints about the orders to the CT.
On many occasions patients stated that the order was helpful in main-
taining treatment. Most patients expressed little opposition to
renewal orders.

Some patients stated that they felt that the court order was
restrictive, and said they preferred not to have one. Other patients
also opposed renewal of orders, because they did not want on-going
treatment and/or they did not agree with the court's requirements.
Even in these cases, however, patients typically did not state that out-
patient commitment was damaging or harmful.

Court orders were understood and used by providers in many dif-
ferent ways. The degree to which providers were committed and
capable of working with very ill and often resistant individuals deter-
mined how much assistance the court order provided. Providers of
both transitional and permanent housing generally reported that out-
patient commitment helped clients abide by the rules of the residence.
More important, they indicated that the court order helped clients to
take medication and accept psychiatric services. Housing providers
stated that they valued the leverage provided by the order and the
access it offered to the hospital.

Case management and assertive community treatment providers
generally are contracted to provide outreach on an on-going basis,
even to clients who refuse services. In many cases these services are
able to engage resistant individuals without an order. However, many
of these providers stated that they found outpatient commitment par-
ticularly valuable in working with patients who continued to refuse
services despite significant efforts at engagement. Outpatient commit-
ment orders provided these clinicians with the legal authority to con-
tinue to attempt to provide services when cases otherwise might be
closed.

Some providers of day treatment and individual treatment also
indicated that outpatient commitment was helpful in soliciting patient
compliance with medication and attendance at appointments. In
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many cases they reported that, but for the court order, the patient
would not enroll in services and likely would deteriorate. It is impor-
tant, however, to note that when patients consistently failed to attend,
these providers generally were forced to close their cases in order to
make services available to other individuals in need. Substance abuse
programs particularly seemed to have difficulty retaining patients with
limited insight and motivation for treatment.

It is important to acknowledge that some providers stated that a
court order was not helpful in soliciting patient compliance. Some
said that the problem was the weakness of the enforcement mecha-
nisms, while others questioned the value of the court order itself. In a
few instances providers indicated that outpatient commitment may
increase an individual's resistance to treatment.

Under the auspices of the Pilot, the Coordinating Team (CT) was
able to promote continuity of care. In situations where patients with
outpatient commitment orders were discharged from clinical services,
either due to refusal or noncompliance, the CT took the responsibility
of attempting to secure other necessary and appropriate treatment
and then soliciting the patient's compliance. This required advocacy
as well as careful assessment of clinical needs and the availability of
services. Some patients refused most services, while others ended all
contact with their treating providers and the CT. However, the CT
continued to attempt to locate patients throughout the duration of
their active orders.

The CT's ability to provide direct psychiatric treatment and medi-
cation helped to minimize gaps in service. In many cases the CT's
insistence on the need of both the service system and patients to abide
by outpatient commitment orders enabled patients to maintain com-
pliance with at least some community treatment and reduced the need
for crisis and emergency services and rehospitalizations. The CT also
helped to insure continuity of care when patients' service plans
changed because they moved to more independent housing or treat-
ment or to new geographic locations.

Outpatient commitment was not a panacea. Sometimes outpa-
tient commitment had great value, while at other times it was a helpful
adjunct to treatment. In some cases patients and providers indicated
that it made little difference, or was unnecessary, and it is also clear
that some patients with court orders left the service system anyway.
Bellevue ultimately understood outpatient commitment to be a mech-
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anism that could, in conjunction with good, coordinated, clinical ser-
vices, promote access to and compliance with outpatient care among
patients who previously had refused and rejected treatment due to
mental illness. It was one among numerous factors that influenced the
course of an individual's mental illness.

Outpatient commitment was of interest to the public. As commu-
nity awareness regarding the Pilot grew, the CT received more and
more requests from families and providers to access outpatient com-
mitment. Many described their attempts to stop the revolving door
syndrome and hoped that the assistance of the court order would
allow individuals with mental illness to accept the care that they were
offered. Outpatient commitment consistently was requested as a way
to help patients function in the least restrictive setting, and was seen
as an alternative to longer stays in the hospital, homelessness, and
incarceration. Throughout the pilot, the CT received many requests
for information about outpatient commitment, and heard much inter-
est expressed in making it widely available.

VII. PUBLIC DEBATE

On December 16, 1998, the DMH conducted a public hearing, as
required by law, to review the Bellevue Pilot and the PRA research.
Providers, families, and patients familiar with the Bellevue Pilot gen-
erally spoke favorably of their experiences. Some critics, however,
stated that the PRA study showed that the court order itself had no
value, and suggested that more resources be allocated for enhanced
clinical rather than legal services. Other opponents described fears of
reckless psychiatrists intruding on people's lives and forcibly injecting
them.53

Less than three weeks after the public hearing Kendra Webdale
was pushed to her death in front of a New York City subway train.
Her assailant, Andrew Goldstein, was an individual with schizophre-
nia and a history of repeated hospitalizations, outpatient medication
noncompliance, and dangerous behavior. New York's newly elected
Attorney General, Eliot Spitzer, took this opportunity to draft "Ken-
dra's Law," to make outpatient commitment available throughout the
state. Although the proposed statute was substantially based on the

53 Transcript of the Public Hearing on Outpatient Civil Commitment (Dec. 16, 1998). Pre-
pared by the New York City Department of Mental Health, Mental Retardation & Alcoholism
Services.
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Pilot, its name reflected the premise that if Goldstein had been court
ordered to accept outpatient treatment he would have kept taking
medication in the community and not been dangerous.54

Family members and other proponents of outpatient commit-
ment, such as the Treatment Advocacy Center, undertook a huge
effort to pass Kendra's Law. Advocates actively sought the participa-
tion of the Webdale family and community groups that traditionally
were focused on issues of public safety. The Republican Senate and
Governor vigorously supported the effort, and by the early spring
multiple versions of the bill were under consideration.

Media coverage and public interest intensified when another
innocent citizen, Edgar Rivera, was pushed in front of a subway train
and lost both of his legs.55 His assailant, Julio Perez, had a history of
schizophrenia and psychiatric treatment. Rivera stated publicly that
his accident was caused by untreated mental illness and he, too, joined
those who lobbied for the passage of Kendra's Law.

As required by Mental Hygiene Law § 9.61, DMH delivered a
report to the New York State Legislature in the spring of 1999. It
included the PRA report, the Bellevue report, and a proposed statute
to extend outpatient commitment statewide. Many other bills were
proposed throughout the spring of 1999. After weeks of negotiations
and unrelenting advocacy, Kendra's Law was passed by the Legisla-
ture and signed by Governor George Pataki on August 27, 1999.

VIII. KENDRA'S LAW

Kendra's Law addressed a number of different issues related to
mental health care. It extended the Bellevue Pilot through September
30, 2000. It endorsed the use of health care proxies for psychiatric
illness, expanded the power of New York's conditional release statute,
and allowed the electronic transfer of information between treatment
providers. It also permitted grants to counties to provide psychotropic
medication to individuals being discharged from hospitals and jails
without causing them to wait for other benefits, such as Medicaid, to
be secured. Most significantly, Kendra's Law allowed New York

54 A widely read article about Mr. Goldstein argued that noncompliance was less of an
issue than the availability of appropriate clinical services. The headline read "Long Before
Andrew Goldstein Pushed a Woman in Front of a Train, He Pleaded for Help. He Couldn't Get
it." See M. Winerip, Bedlam on the Streets, N.Y. TIMES MAG., May 23, 1999, at 42.

55 Barbara Ross, Subway Pusher Convicted, N.Y. DAILY NEWS, Oct. 22, 2000.
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courts to order outpatient commitment, called Assisted Outpatient
Treatment (AOT), for a period of five years, beginning in November
1999.56

Under Kendra's Law, the counties are responsible for the imple-
mentation of AOT while the New York State Office of Mental Health
is required to oversee and monitor the program. Each county depart-
ment of mental health is required to operate or contract for one or
more AOT teams, which are based on the Pilot's Coordinating Team.
AOT teams are responsible for investigating cases of patients who
may be eligible for court orders. They also are required to assist
patients, families, and providers through the legal process, and to
monitor patients in the program.

Many of the basic elements of AOT, such as the rights of patients
to legal representation and the requirements for notice and hearings,
are similar to those of the Pilot. Treatment planning and clinical care
also are handled comparably in Kendra's Law and the Pilot. The
Coordinating Team model, which was developed by the Bellevue Pilot
to promote quality, continuity and accountability in the provision of
clinical care, was adopted by Kendra's Law as the mechanism for the
implementation of AOT.

Kendra's Law has some of the same eligibility requirements for
patients as the Pilot: individuals must be over eighteen, suffer from a
mental illness for which they require supervision to live safely in the
community, and be in need of, and likely to benefit from a court
order. However, the new law substantially broadens the patient eligi-
bility criteria beyond those of the Pilot. Patients need not be hospital-
ized, but can be referred for AOT from the community. Furthermore,
a mentally ill individual must have a history of noncompliance, but
this could have resulted in two psychiatric hospitalizations that have
occurred within the prior three years, and need not be involuntary.

Kendra's Law specifically expands outpatient commitment to
forensic populations. To be eligible for AOT a mentally ill individual
may have a history of noncompliance that has resulted in two episodes
of treatment in a correctional setting in the prior three years. In addi-
tion, an individual with no history of hospitalization or incarceration
could be eligible for AOT if noncompliance "resulted in one or more
acts of serious violent behavior" or "threats of, or attempts at, serious
physical harm to self or others" within the prior four years.

56 N.Y. MENTAL HYG. LAW § 9.60.
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Kendra's Law allows many different parties to act as petitioners
for AOT, including relatives, roommates, probation and parole
officers, treating psychiatrists, and the directors of agencies in which
patients reside. A psychiatrist must testify in support of an AOT peti-
tion and proposed treatment plan before an order may be issued.

The definition of "Assisted Outpatient Treatment" is essentially
the same as the Pilot's "Involuntary Outpatient Treatment", and the
court may order the same categories of clinical services under both.
Kendra's Law requires individuals with AOT orders to have some
form of case management or assertive community treatment.
Although not required, this had been the Pilot's practice, and was
meant to insure that all patients had community outreach services that
effectively could address their clinical needs.

Whereas the Pilot required a finding of incapacity before a judge
could order a patient to take medication on an outpatient basis, Ken-
dra's Law permits the court to order outpatient medication without a
finding of incapacity. AOT also has no provision for the forcible
administration of medication. The only consequence of noncompli-
ance with an AOT order is involuntary transport to a hospital when,
as in the Pilot, a psychiatrist has determined that a patient has been
noncompliant and "may" be dangerous.

During its first year of implementation, the majority of counties
in New York never used AOT. Among those that did, the majority
chose to seek voluntary compliance agreements from patients in an
effort to divert focus from the legal to the clinical arena. In New York
City, on the other hand, the DMH funded four AOT teams and
strongly encouraged its use. A significant majority of the state's
patients with AOT orders reside within the five boroughs.57

The DMH also has made a policy decision to utilize AOT for
forensic populations. Staff at Riker's Island, the New York City jail,
have been encouraged to refer inmates for AOT, and an on-site AOT
team is being planned. In addition, a forensic ACT team has been
funded, and education about forensic issues has been provided for
community mental health workers.

Opponents of Kendra's Law have been active. Consumer advo-
cates have prepared materials and support networks to resist AOT,

57 The Woodhull Hospital AOT team operates in Brooklyn and Staten Island, while Man-
hattan, Queens and the Bronx are covered, respectively, by AOT teams at Bellevue, Elmhurst,
and North Central Bronx Hospitals.
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and the New York Civil Liberties Union has a full time staff position
to monitor its use and abuse. There have also been legal challenges,
most notably a case brought by the MHLS in Brooklyn. The MHLS
argued that under the state constitution a judge may order only peo-
ple who lack capacity to take psychotropic medications. It is, there-
fore, argued that even though not explicitly required by Kendra's
Law, the finding of incapacity, as required under the Pilot, also is
required for AOT before a judge can issue an outpatient medication
order.

New York has added tens of million of dollars to the mental
health system in the 2000-2001 budget for programs related to the
implementation of Kendra's Law. Much of the funding is for
enhanced community based mental health services such as intensive
case management and assertive community treatment. A large
amount of money was allocated to implement the grant program to
provide medication for individuals being released from hospitals and
jails. Funding also was provided for AOT teams.

IX. CONCLUSION

For the past two centuries, America has been grappling with the
problems presented by individuals with severe and persistent mental
illness. For much of that time hospital treatment was viewed as the
most scientific and humane approach. This changed dramatically after
the 1950s, when new medications and an emphasis on civil liberties led
to the notion that the mentally ill could and should reside in their
communities.

Deinstitutionalization is a social policy that remains in effect.
However, it has been clear since the 1970s that the policy has resulted
in many problems as well as successes. Clinical services and housing
for psychiatric patients have developed, but not in sufficient quantities
to meet the need. Furthermore, some individuals neglect and/or
reject community treatment due to the symptoms of their illness, such
as paranoia, disordered thinking, and impaired judgment.

Outpatient commitment was developed as a less restrictive alter-
native to inpatient hospitalization. It represents an effort to use a
legal tool to promote the clinical ends of compliance with treatment
and stability in the community. A majority of states permit some form
of court ordered outpatient psychiatric treatment, but the laws vary
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regarding patient eligibility, enforcement, and administrative
structure.

Outpatient commitment was not available in New York until July
1995, when the Bellevue Pilot commenced. The program offered an
opportunity for a preventive form of outpatient commitment to be
studied. The planning and administration of the Pilot presented an
enormous challenge, and required the cooperation of many clinical,
legal, and governmental entities.

The experience of the Pilot showed that outpatient commitment
required good clinical services to be effective, and that the legal pro-
cess is not a substitute for services. Court orders helped patients to
comply with community treatment, and usually were not perceived as
harmful. Clinicians and families often viewed outpatient commitment
as helpful, but it was not a panacea.

The Pilot generally was viewed as successful in coordinating a
fragmented mental health system and improving compliance of seri-
ously mentally ill individuals with treatment. However, the indepen-
dent research evaluation suggested that the court order, and the legal
process, had little to do with the improvement. While there was
strong support to build on the Pilot, critics worried that expanding the
intervention throughout the state might lead to unnecessary intrusions
into patients' lives.

Less than three weeks after the December 1998 public hearing
about the Pilot, Kendra Webdale was pushed to her death in front of a
subway. Her assailant had a history of mental illness, repeated hospi-
talizations, and medication noncompliance in the community. Govern-
ment officials and the media focused on the event. This led to a huge
advocacy effort, which mobilized support for outpatient commitment
and led to the passage of "Kendra's Law" in August 1999.

Eligibility for New York's "Assisted Outpatient Treatment" is
much broader than it was under the Bellevue Pilot. Individuals with
histories of violence and incarceration may be brought to court to
comply with mental health treatment plans. Furthermore, family
members, roommates and probation and parole officers, as well as cli-
nicians and agency administrators may petition for patients to receive
court ordered treatment.

New York's "involuntary" and "assisted" outpatient treatment
laws are structures around which clinical programs may be developed.
They require the proper identification of eligible patients, as well as

20001



CIVIL RIGHTs LAW JOURNAL

good treatment planning, to improve the outcomes of patients in the
community. The enforcement of both statutes is quite limited.

It is important to recognize that views about psychiatric patients
are embedded in a cultural context. The debate about the value of
outpatient commitment continues because different parties have dif-
ferent views about how mental illness should be conceptualized and
managed. Just days after Kendra's Law took effect a New Yorker was
struck by a brick while walking down the sidewalk. In printing the
headline "Get the Violent Crazies off Our Streets,"58 the next day, a
local tabloid was a reminder to psychiatry and the law that many chal-
lenges lie ahead.

58 See N.Y. DAILY NEWS, Get the Violent Crazies Off Our Streets, Nov. 19, 1999, at 1.
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