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I. INTRODUCTION

Prisoners do retain First Amendment protections while incarcer-
ated, including the guarantee that no law shall prohibit the free exer-
cise of religion.2 Accordingly, prisoners have a right, in general, to a
diet consistent with their religious beliefs.3 These individual freedoms,
however, are necessarily diminished by the state's interest in main-
taining security, order, correction, and rehabilitation within the prison
system.' Courts have consistently recognized that "[r]unning a prison
is an inordinately difficult undertaking," requiring judicial deference
to prison authorities to promulgate rules and regulations.'

Consequently, the Supreme Court has struck a balance between
the state's interests and prisoners' constitutional rights, declaring that
a prison may promulgate a regulation that impinges upon a prisoner's
First Amendment rights only if the regulation is "reasonably related
to legitimate penological interests."6 Under this standard, federal
courts have addressed prisoners' free exercise challenges to prison
meal regulations that deny them religious diets commanded or
required by religious dietary laws.7 Most recently, in DeHart v. Horn,
the Third Circuit may have gone a step further by extending its free
exercise analysis to include a prisoner's claim for a religious diet, even
though the diet was neither mandated by the prisoner's religion, nor a
belief shared by other members of the prisoner's religious sect.s

1 227 F.3d 47 (3d Cir. 2000).
2 O'Lone v. Estate of Shabazz, 482 U.S. 342, 348 (1987); see also U.S. CONST. amend. I.
3 Kahane v. Carlson, 527 F.2d 492, 495 (2d Cir. 1975).
4 Pell v. Procunier, 417 U.S. 817, 822-23 (1974).
5 Turner v. Safley, 482 U.S. 78, 84-85 (1987).
6 Id. at 89.
7 Kahane, 527 F.2d at 495; see also Ward v. Walsh, 1 F.3d 873, 879 (9th Cir. 1993).
8 DeHart, 227 F.3d at 49.
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This Note will examine the DeHart opinion and its extension of
prisoners' free exercise claims to individually-held religious beliefs.
Part II summarizes the background law pertaining to the Free Exer-
cise Clause, its limitations in the prison context, and its application to
prisoners' First Amendment claims. Part III discusses the background
facts and legal history of the DeHart opinion, including the decisions
of the district court and the Third Circuit Court of Appeals. Finally,
Part IV analyzes the Third Circuit's divergence with the Sixth Circuit's
recent decision in Spies v. Voinovich,9 as well as the Third Circuit's
broad interpretation of prisoners' First Amendment protections, and
suggests that although the Third Circuit properly analyzed DeHart's
free exercise claim in accordance with established First Amendment
precedent, its failure to correctly apply the standard set forth in Tur-
ner v. Safley' ° may potentially limit the scope of subsequent prisoners'
free exercise claims.

II. BACKGROUND LAW: THE FREE EXERCISE CLAUSE IN THE

PRISON CONTEXT

Religious freedom is among the broad protections afforded by
the Free Exercise Clause of the First Amendment to the United States
Constitution: "Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof.""1 In accor-
dance with the Free Exercise Clause, the state cannot promulgate laws
that discriminate against or regulate individuals or groups because of
their religious views. 2 While free exercise protections extend
unequivocally to religious beliefs and opinions, religious practices
have not been afforded the same protected status, since the freedom
to act is not absolute. 13 Thus, the state may permissibly regulate relig-
ious practices or conduct, so long as the state's regulation does not
infringe unduly upon protected religious exercise. 14

Whether a religious practice warrants free exercise protection
depends upon the court's weighing of the state's asserted secular

9 173 F.3d 398 (6th Cir. 1999).
10 482 U.S. at 78.
11 U.S. CONST. amend. I. This portion of the First Amendment is referred to as the Free

Exercise Clause.
12 Sherbert v. Verner, 374 U.S. 398, 402 (1963).
13 Reynolds v. United States, 98 U.S. 145, 166 (1878).
14 Cantwell v. Connecticut, 310 U.S. 296, 304 (1940).
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interests against the affected person's claim of religious liberty. 5 In
the prison context, however, this free exercise "inquiry" is necessarily
complicated by considerations unique to the penal system.

A. The Free Exercise of Religion in Prisons

The Supreme Court has specifically held that prisoners retain
First Amendment rights while incarcerated,16 including the right to the
free exercise of religion.17 Nevertheless, the state's penal interests in
deterring crime, rehabilitating prisoners, and maintaining security
allows prisons to withdraw or limit the prisoners' First Amendment
rights when necessary to promulgate prison regulations.'i As a result,
the parameters of prisoners' free exercise rights have developed from
the inherent tension between the state's interests in maintaining its
prison systems and the prisoners' interests in constitutionally pro-
tected expression.' 9

Early courts declined to recognize prisoners' free exercise claims
because courts considered prisoners "slaves of the state," possessing
no constitutional rights.2" Courts maintained this conservative
approach through the first half of the twentieth century, due to their
unfamiliarity with prison administrative procedures as well as their
concerns about federalism and separation of powers. 21 However, with
the advent of the Civil Rights movement and a newly developed toler-
ance among the Supreme Court justices, judicial recognition and
expansion of prisoners' free exercise rights began to take shape.22

The Supreme Court first recognized a prisoner's right to the free
exercise of religion in Cooper v. Pate.23 There, the Court held that a
prisoner stated a viable cause of action when he alleged that the

15 Sherbert, 374 U.S. at 406-09.
16 Bell v. Wolfish, 441 U.S. 520, 545 (1979).
17 Cruz v. Beto, 405 U.S. 319, 322 (1972).
18 Price v. Johnson, 334 U.S. 266, 285 (1948). See also Procunier, 417 U.S. at 822-23.
19 See Mayu Miyashita, Comment, City of Boerne v. Flores and its Impact on Prisoners'

Religious Freedom, 25 NEW ENG. J. CRIM. & CIV. CONFINEMENT 519 (1999).
20 Id. at 525-26 (quoting Louis M. Holscher, Sweat Lodges and Headbands: An Introduction

to the Rights of Native American Prisoners, 18 NEw ENG. J. CRIM. & CIV. CONFINEMENT 33, 36
(1992))

21 Id. at 526.
22 Id.

23 378 U.S. 546 (1964).
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prison violated his religious liberties by denying him permission to
purchase religious publications.24

Several years later, in Cruz v. Beto,2 s the Supreme Court again
addressed prisoners' religious freedoms by extending First and Four-
teenth Amendment protections to prisoners who practiced non-con-
ventional religions.26 There, the prison denied a Buddhist prisoner
use of the prison's chapel and prevented him from sharing religious
materials with Buddhist advisors, even though the prison provided
Catholic, Protestant, and Jewish prisoners weekly Sunday school clas-
ses and religious services.27

The Court held that where a Buddhist prisoner "was denied a
reasonable opportunity of pursuing his faith comparable to the oppor-
tunity afforded fellow prisoners who adhere[d] to conventional relig-
ious precepts, then there was palpable discrimination by the State
against the Buddhist religion. ' 28 While the Court did not require the
prison to afford every religious group within the prison identical facili-
ties or personnel, the Court concluded that prisons are prohibited
"from making a law 'prohibiting the free exercise' of religion."29

B. Standard of Review for Prisoners' Free Exercise Challenges to
Prison Regulations

In the seminal case of Turner v. Safley,3° the Supreme Court
established the current standard of review for prisoners' free exercise
claims.3 There, state prisoners challenged the constitutionality of two
prison regulations.32 The first prohibited all mail correspondence with
prisoners at other correctional institutions except those between fam-
ily members or for legal advice.33 The second prohibited prisoners
from getting married unless they obtained permission from the Super-
intendent.34 The Turner Court set forth the following standard to

24 Id.
25 405 U.S. 319 (1972).
26 Id.
27 Id. at 319-20.
28 Id. at 322. See generally, Abraham Abramovsky, First Amendment Rights of Jewish Pris-

oners: Kosher Food, Skullcaps, and Beards, 21 AM. J. CRIM. L. 241 (1994).
29 405 U.S. at 322 (quoting Torasco v. Watkins, 367 U.S. 488, 492 (1961)).
30 482 U.S. 78 (1987).
31 Id. at 89.
32 Id. at 81-82.
33 Id.
34 Id. at 82
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apply to prison regulations challenged on constitutional grounds:
"[W]hen a prison regulation impinges on inmates' constitutional
rights, the regulation is valid if it is reasonably related to legitimate
penological interests. ' 35 The Court then articulated four factors for
courts to use to assess the overall reasonableness of such prison regu-
lations: (1) whether there is a "'valid, rational connection' between
the prison regulation and the legitimate governmental interest put for-
ward to justify it,"36 and this connection must not be "so remote as to
render the policy arbitrary or irrational; ' 37 (2) whether the prisoner
retains an alternative means of exercising the circumscribed right;38

(3) the impact that "accommodation of the asserted constitutional
right will have on guards and other inmates, and on the allocation of
prison resources generally;"39 and (4) whether there are "ready alter-
natives" to the regulation "that fully accommodate the prisoner's
rights at de minimis cost to valid penological interests."' The Court
held that even if a rational connection exists between the regulation
and the state's asserted interest under Turner's first factor, courts
must weigh the remaining factors to determine the "overall" reasona-
bleness of the challenged regulation. 1

Applying the four factors to the challenged regulations, the Court
upheld the prison's correspondence regulation as rationally related to
prison security because communications with other prisoners could
potentially spawn criminal activity.42 The Court further held that
accommodating the prisoners' request would result in significant bur-
dens to the prison because prison officials would have to conduct
"item-by-item censorship."4 3 But the court struck down the marriage
regulation, holding that it violated the constitutionally protected right
to a marital relationship.44

Several days after the Turner decision, the Supreme Court, in
O'Lone v. Estate of Shabazz,4 applied the Turner standard to a con-

35 Turner, 482 U.S. at 89.
36 Id. (quoting Block v. Rutherford, 468 U.S. 576, 586 (1984)).
37 Id. at 89-90.
38 Id. at 90.
39 Id.
40 Turner, 482 U.S. at 90-91.
41 Id. at 89.
42 Id. at 91-93.
43 Id. at 93.
44 Id. at 96.
45 482 U.S. 342 (1987).

2001]



CIVIL RIGHTS LAW JOURNAL

stitutional challenge by Islamic prisoners to a prison regulation that
prohibited prisoners assigned to work detail from returning to the
main facility to attend a weekly Muslim congregational service.46

Using the four Turner factors, the Court held that the prison's
regulation was reasonably related to legitimate penological interests,
including rehabilitating prisoners because it stimulated working condi-
tions and reduced overcrowding within the prison.47 The Court also
held that because they could participate in other religious ceremonies
held during non-working hours, including special meals, and Rama-
dan, a month-long period of fasting and prayer, the Muslim prisoners
had "alternative means" of exercising their religious rights under Tur-
ner's second factor.48 Finally, the Court held that the prisoner's
request would have undesirable results on the prison community,
under Turner's third factor.49 The Court then reiterated that Turner's
four-factored reasonableness test was the proper standard for review-
ing prison regulations alleged to infringe upon prisoners' free exercise
rights.50

III. DEHART v. HORN"5

A. Background Facts

Petitioner DeHart, a prisoner serving a life sentence at the Penn-
sylvania State Correctional Institute ("SCI"), brought an action under
42 U.S.C. § 1983, against Martin Horn, Commissioner of the Depart-
ment of Corrections of Pennsylvania, and James Price, Superintendent
of SCI at Greene (collectively "the prison"), challenging the prison's
meal regulation, which DeHart asserted denied him a vegetarian diet
consistent with his Buddhist religious beliefs.52

While incarcerated at SCI, DeHart taught himself Buddhism
under the guidance of the City of 10,000 Buddhas.53 DeHart believed

46 See id. at 349.
47 See id. at 350-53.
48 See Id. at 352.
49 See id. at 353.
50 See 482 U.S. at 349.
51 227 F.3d 47 (3d Cir. 2000).
52 See 227 F.3d at 48.
53 See id. at 49. The City of 10,000 Buddhas is a religious center for Buddhist teachings

based in Talmage, California. Court Upholds Prison Food Wishes, ASSOCIATED PRESS, (News
Flashes from the week of Dec. 28, 1998-Jan. 3, 1999).
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that Buddhism's "First Precept," which prohibits the killing of any liv-
ing thing, required his adherence to a vegetarian diet. 4

SCI's meal regulation required the prison to maintain a regi-
mented meal plan for all prisoners because SCI obtained its food
through bulk purchases." Only those prisoners whose health required
dietary modifications or restrictions received a "therapeutic diet," pre-
scribed by a doctor. 6 The prison individually prepared the therapeu-
tic meals, which consisted of the same foods (in different proportions)
as those served on the master menu. 57 Prisoners who required thera-
peutic meals ate together in one dining hall after the other prisoners
finished eating.58

DeHart submitted a written grievance to the prison requesting a
vegetarian diet comporting with his religious beliefs.5 9 A dietician's
affidavit supporting DeHart's claim contended that DeHart's nutri-
tional needs could be met by doubling the portions of vegetables and
grains already served and adding a cup of soy-based milk product at
each meal.60 The soy milk would cost the prison an additional $1.71
per day.61 Further, DeHart proposed that SCI could feasibly serve his
vegetarian meals along with the prisoners who received therapeutic
meals.62 Nevertheless, the prison denied DeHart's request.63

DeHart appealed to Superintendent Price, who concurred in the
prison's denial.6 In a second appeal, the Department of Corrections
Office Review Committee again denied DeHart relief.65

54 See 227 F.3d at 49.
55 See id.
56 Id.

57 See id.
58 See id.

59 See id. at 50.
60 See id. at 49. The Pennsylvania Department of Corrections Food Service Administrative

Directive requires that, for the master menu, a registered dietician verify that the diet meets
stated recommended dietary allowances. For therapeutic diets, the regulation merely requires
that the diet be nutritionally correct as certified and designated by a Registered Dietician.

61 See id.

62 See id.

63 See id. at 50.

64 See id.
65 See id.
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B. The District Court 6 6

DeHart filed suit in federal district court alleging that the prison's
meal regulation denying him a vegetarian diet consistent with his Bud-
dhist beliefs constituted a violation of both his right to free religious
expression under the First Amendment and his right to equal protec-
tion under the Fourteenth Amendment.67 The district court adopted
the magistrate judge's recommendation to deny preliminary relief
based on his finding that vegetarianism was not mandated by
Buddhism.68

On appeal, the Third Circuit Court of Appeals affirmed the dis-
trict court's denial of preliminary relief, but issued an order remand-
ing the case to the district court and cautioning that it not "interject
itself" into Buddhist religious doctrine: "'We agree with DeHart that
the District Court could properly determine only whether he sincerely
held his religious beliefs, not whether his beliefs [were] doctrinally
correct or central to a particular school of Buddhist teaching. '"69

On remand, the district court granted summary judgment for the
prison, again adopting the magistrate judge's recommendation to deny
DeHart relief.70 The district court used the four-factor standard
articulated in Turner71 to reach its holding.

Under the first Turner factor,72 the district court held that the
prison's meal regulation was rationally related to the prison's asserted
interests in both a simplified and efficient food service and in avoiding
possible resentment and jealousy on the part of other prisoners. 73

Thus, the district court concluded that the first Turner factor weighed
in favor of the "reasonableness" of the prison's regulation, because a
rational connection existed between the regulation and the prison's
asserted interests.74

66 DeHart v. Horn, No. 95-1238, (W.D.Pa. Aug. 8, 1995).
67 See 227 F.3d at 48-49.
68 See id. at 50.
69 Id. (quoting from memorandum opinion).
70 See id.

71 Turner, 482 U.S. at 78.
72 See id. at 89. (discussing whether there is a valid rational connection between the prison

regulation and the asserted state interest).
73 See DeHart, 227 F.3d at 52.
74 See id. (citing DeHart, No. 95-1238, slip op. at 18).
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Similarly, the district court concluded that the second Turner fac-
tor75 weighed in favor of the reasonableness of the prison's regula-
tion.7 6 Relying on Johnson v. Horn,77 the court held that DeHart's
vegetarian belief was not a "commandment" of Buddhism, but
"merely an expression of [DeHart's] faith" and thus, DeHart had
alternative ways to exercise his right.78 The court suggested that
DeHart had alternative means of exercising his Buddhist beliefs,
including prayer or reading religious texts, both of which the prison
allowed.79 Thus, the district court held that the second Turner factor
weighed in favor of the prison.8 °

Finally, the district court concluded that since there existed no
"'undisputed evidence"' regarding the impact that accommodating
DeHart's dietary request would have on the prison community, the
third Turner factor81 was "neutral. ' 82 Similarly, since "the cost factor
favor[ed] the prison, while the fact that there existed an available
alternative.. .favor[ed] [DeHart]," the fourth Turner factor83 was also
"neutral" for the purpose of weighing DeHart's claim. 4

Accordingly, the district court granted summary judgment for the
prison, concluding that "two of the four Turner factors weigh[ed] in
favor of the prison, while the final two factors [were] neutral. 85

75 See Turner, 482 U.S. at 89. (discussing whether the prisoners retain an alternative means
of exercising their religious belief).

76 See 227 F.3d at 56 (citing DeHart, No. 95-1238, slip op. at 16-17).
77 Johnson, 150 F.3d at 282. The Third Circuit directed that courts must inquire into the

"centrality of the religious tenet" at issue in order to determine whether it is a "religious com-
mandment" or merely a "positive expression of belief," and suggested that "the importance of
alternative means of religious observance [is] an irrelevant consideration" when the practice in
question is a commandment.

78 227 F.3d at 56 (citing DeHart, No. 95-1238, slip op. at 16-17). Relying on the testimony of
two members of the Board of Directors for the City of Ten Thousand Buddhas, the district court
found that DeHart's belief in a vegetarian diet was not shared by other Buddhists and was spe-
cifically rejected as a 'central' tenet by DeHart's Buddhist sect.

79 See id. (citing DeHart, No. 95-1238, slip op. at 16-17).
80 See id.

81 See Turner, 482 U.S. at 89. (discussing the impact, including costs, that accommodating
the right would impose on other prisoners, guards and prison resources).

82 Id. at 57 (quoting DeHart, No. 95-1238, slip op. at 18).
83 Whether alternatives to the regulation exist that fully accommodate the prisoner's rights

at de minimus costs to the prison. See id.
84 227 F.3d at 57 (quoting DeHart, No. 95-1238, slip op. at 18).
85 Id. (citing DeHart, No. 95-1238, slip op. at 18).
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C. The Third Circuit Court of Appeals 86

The Third Circuit reversed the district court and remanded for
further analysis of the prison regulation's reasonableness, holding that
DeHart made a prima facie showing that the prison was constitution-
ally required to serve a diet consistent with his religious beliefs even
though the diet was neither mandated by DeHart's religion nor a
belief shared by others practicing his religion. 7

Applying the Turner test, the Third Circuit first determined that
although a rational connection existed between the prison's meal reg-
ulation and legitimate penological interests,8  Turner's standard
required further analysis under the remaining factors to determine the
regulation's "'overall reasonableness'. '8 9 Next, the court held that the
second Turner factor weighed in favor of the reasonableness of the
prison's regulation because while the prison's regulation prevented
DeHart from following a diet in conformity with his religious beliefs,
DeHart had some "alternative means of expressing his Buddhist
beliefs."90 Finally, the court remanded the case to the district court for
further consideration of the reasonableness of the prison's meal regu-
lation under Turner's third and fourth factors in light of the weighing
process required by Turner.9 The court held that the district court's
analysis under both factors was "unacceptable" because it failed to
resolve conflicting evidence necessary to determining the impact that
accommodating DeHart's belief would have on the prison community
as well as whether DeHart's request imposed more than a de minimus
burden on prison resources.92 The court also remanded DeHart's
equal protection claim for further consideration in light of the Turner
standard.93

86 On January 31, 2000, following a panel's decision reversing the judgment of the district
court, the Third Circuit Court of Appeals vacated the panel's decision and agreed to rehear the
instant appeal en banc. See DeHart v. Horn, No. 99-3072, 2000 U.S. App. LEXIS 1730 (3d Cir.
Jan. 31, 2000).

87 See DeHart, 227 F.3d at 59-60.
88 See id. at 52-53.
89 Id. at 53 (quoting Turner, 482 U.S. at 89-90).
90 Id. at 57.

91 See id. at 57-59.
92 See DeHart, 227 F.3d at 57-59.
93 See id. at 61.
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1. The First Turner Factor

Under Turner's first factor, the court held that the prison's refusal
to serve DeHart a vegetarian diet consistent with his Buddhist beliefs
was reasonably related to the prison's two asserted interests: (1) in "a
simplified and efficient food service"; and (2) in "avoiding possible
resentment and jealousy on the part of other inmates."94

Based upon similar findings in Johnson v. Horn,95 the court reit-
erated that a prison has "'a legitimate penological interest in keeping
[its] food service system as simple as possible.' "96 Moreover, the court
noted that a prisoner's "'request for a religious diet creates legitimate
security concerns, including bringing additional foods from new
sources into the prison and the possible belief by other inmates that
plaintiffs are receiving special treatment.'97

In holding that the prison's meal regulation bore some rational
relation to the prison's asserted interests, the court found that the
prison's preparation of fifty-five therapeutic trays at each meal
already complicated the prison's food service regimen.9 Requiring
the prison to prepare DeHart's additional vegetarian meals would
"add incrementally to the burden."9 9 Similarly, requiring the prison to
provide DeHart with vegetarian meals to accommodate his religious
beliefs might rationally result in "some risk of inmate jealousy." '

While the court determined that the prison's meal regulation met Tur-
ner's first factor, the Turner standard required the court to determine
the regulation's "'overall reasonableness"' by weighing the remaining
Turner factors. 10 1

2. The Second Turner Factor

The Third Circuit held that while the prison's regulation pre-
vented DeHart from following a diet in conformity with his religious
beliefs, DeHart had "some alternative means of expressing his Bud-

94 Id. at 52.
95 150 F.3d 276 (3d Cir. 1998) (upholding a prison regulation denying prisoners' requests

for hot or cold kosher diets in conformity with religious beliefs).
96 Id. at 52 (quoting Johnson, 150 F.3d at 282).
97 Id. at 52-53 (quoting Johnson, 150 F.3d at 282).
98 See id. at 53.
99 Id.
100 Id.
101 227 F.3d at 53 (quoting Turner, 482 U.S. at 89-90).
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dhist beliefs."' 0 2 Thus, Turner's second factor weighed in favor of the
reasonableness of the prison's meal regulation. 3

Following the Supreme Court's analysis of Turner's second factor
in O'Lone,1 °4 the court examined whether DeHart had an alternative
means of practicing Buddhism generally, besides his adherence to a
vegetarian diet."05 Based upon DeHart's testimony that the prison
permitted him to pray, to recite the Sutras, to meditate, to correspond
with the City of 10,000 Buddhas, and to wear special items, such as
canvas (as opposed to leather) sneakers, the court concluded that
DeHart had other "avenues of religious practice open to him at
SCI.-"106

The court then instructed that upon remand, the district court
should reconsider the second Turner factor in light of these findings
because the district court's reliance on the Third Circuit's decision in
Johnson v. Horn10 7 108 was inconsistent with the Supreme Court's anal-
ysis in O'Lone. °9 110 Since the District Court evaluated the "central-
ity" of DeHart's vegetarian belief by purporting to discount it because

102 Id. at 57. Turner instructs that where alternative means remain available for the pris-
oner to exercise the asserted right, courts should give the appropriate level of deference to the
prison in determining the reasonableness of the regulation. However, where no reasonable
alternatives exist for the prisoner to exercise the asserted right, the prisoner's interest in the
exercise of that right is allowed greater weight in the balancing determination. See 482 U.S. at 90.

103 See 227 F.3d at 54, 57.
104 See 482 U.S. at 351-52 In O'Lone, Muslim prisoners challenged a prison regulation that

prevented them from attending Jumu'ah, a weekly Muslim congregational service. In reaching
the second factor under the Turner test, the Court noted that while there was no alternative
means of attending Jumu'ah, the prisoners had alternative means of expressing their Muslim
faith, including their ability to participate in other Muslim religious ceremonies.

105 See 227 F.3d at 55.
106 Id.
107 150 F.3d at 282. The district court, relying upon Johnson, concluded that "since vegeta-

rianism was neither a central part of Buddhism, nor a commandment of that religion," DeHart's
vegetarian belief must be considered merely a "[positive] expression of his faith." As such, the
district court concluded that DeHart had alternative means of expressing his Buddhist beliefs.
DeHart, No. 95-1238, slip op. at 16-17.

108 The Third Circuit expressly overruled Johnson's "commandment/positive expression of
religious belief' analysis under Turner's second factor, as inconsistent with both Supreme Court
precedent and its own case law. The court also noted that this conclusion was in direct conflict
with the Sixth Circuit Court of Appeals decision in Spies v. Voinovich, 173 F.3d 398 (6th Cir.
1999) (holding that although the prisoner's vegan beliefs were sincerely held religious beliefs,
because they were not required by Buddhism, the prison was not constitutionally required to
accommodate his request for a vegan diet).

109 482 U.S. at 351-52.
110 See DeHart, 227 F.3d at 55-56.
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it was not shared by other Buddhist sects,' the Third Circuit con-
cluded that "it would be inconsistent with a long line of Supreme
Court precedent to accord less respect to a sincerely held religious
belief solely because it was not held by others., 112

3. The Third and Fourth Turner Factors

The court held that the district court's analysis under the third
and fourth Turner factors was "unacceptable" because it failed to
resolve "conflicting evidence" necessary to determine the impact
DeHart's request would have on the prison community as well as the
potential cost on prison resources.1 13 Specifically, DeHart's evidence
regarding the prison's service of therapeutic meals, as well as evidence
showing that the prison could meet his dietary request with a liquid
supplement, supported a finding that accommodating DeHart's
request would have a minimal impact on the prison community.' 14

Additionally, DeHart's evidence showed that SCI voluntarily served a
kosher diet to Jewish inmates that cost the prison substantially more
than the vegetarian diet DeHart requested.115

On the other hand, the prison's evidence supported a finding that
other prisoners might demand similar treatment if SCI granted
DeHart's request for vegetarian meals.116 Without resolution of such
conflicting evidence, the court concluded that the district court could
not have sufficiently analyzed the third or fourth Turner factors.117

Thus, the court instructed the district court to resolve the conflicting
evidence on remand, in order to properly weigh its findings under the
Turner analysis.'18

Finally, the court concluded that the district court incorrectly
applied the Turner standard by "tallying a numeric result," and
instead instructed that on remand, the district court must weigh the
Turner factors to determine the regulation's overall reasonableness in

111 Id. at 55.
112 Id. at 56.
113 Id. at 57-58.
114 See id. at 58.

115 See id.

116 See id.
117 See id.

118 See id.
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light of the prison's penological concerns and DeHart's interest in
engaging in constitutionally protected activity. 19

4. DeHart's Equal Protection Claim
DeHart also asserted an equal protection claim, alleging that he

was similarly situated to Jewish prisoners at SCI granted relief from
the prison's dietary restrictions in Johnson v. Horn.2 ° 121 The court
instructed that on remand, the district court must analyze DeHart's
equal protection claim under the Turner framework. The court also
instructed that DeHart must prevail on equal protection grounds if he
can show that the distinction between himself and the Jewish prison-
ers was not reasonably related to a legitimate penological interest. 122

IV. ANALYSIS OF THE DEHART OPINION

A. The Circuit Split Upon the Extent of Free Exercise
The Third Circuit's analysis of DeHart's individually-held vegeta-

rian belief directly conflicts with the Sixth Circuit's treatment of indi-
vidually-held religious beliefs in Spies v. Voinovich.'23 Douglas Spies,
a prisoner at North Central Correctional Institution ("NCCI"), chal-
lenged the prison's meal regulation that denied him a vegan diet con-
sistent with his individually-held Buddhist beliefs.1 24 Like DeHart,
Spies's vegan dietary belief, while "sincerely-held" and religious in
nature, was neither commanded by Buddhism, nor shared by mem-
bers of other Buddhist sects.1 25 However, NCCI provided prisoners
vegetarian meals upon request.126

Applying Turner's second factor, the Sixth Circuit held that since
Spies's vegan belief was not "required" by Buddhism, the prison's ser-
vice of vegetarian meals constituted an "alternative means" by which
Spies could exercise his dietary belief.1 27 It follows from the Sixth Cir-

119 See id.
120 150 F.3d 276 (3d Cir. 1998) (holding that prison was constitutionally required to provide

Jewish prisoners kosher meals in conformity with their religious beliefs).
121 See 227 F.3d at 61.
122 See id.
123 173 F.3d 398 (6th Cir. 1999).
124 See id. A vegan diet is a strict vegetarian diet consisting of no animal-based food prod-

ucts, including dairy and egg products.
125 Id.
126 Id. at 406-07.
127 Id.
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cuit's analysis, that had Buddhism "required" or "commanded" Spies
to follow a vegan diet, Turner's second factor would have necessarily
weighed in favor of accommodating Spies's religious belief.121 Other
courts have similarly judged the "centrality" of prisoners' religious
beliefs by affording greater free exercise protections to "required" or
"commanded" beliefs than to beliefs held individually. For instance,
the Fifth Circuit in Kahey v. Jones,'129 denied a Muslim prisoner's
request for a religious diet consisting of regular meals of eggs, fruits,
and vegetables, served with the peels or shells, on paper plates.130 The
court reasoned that since other Muslims did not adhere to Kahey's
asserted dietary belief, the belief was thus "not entirely circumscribed
in the prison," and thus, "compensate[d] for the prison's failure to
satisfy [Kahey's] dietary demand.1131 Under similar reasoning, in
Kahane v. Carlson,132 the Second Circuit held that an Orthodox Jew-
ish rabbi prisoner was constitutionally entitled to a kosher diet consis-
tent with Jewish dietary laws because the dietary laws were "an
important, integral part of the covenant between the Jewish people
and the God of Israel., 133

The Third Circuit's DeHart opinion expressly rejected the other
circuits' distinction between religious commandments and individu-
ally-held beliefs, including specifically the Sixth Circuit, noting "[w]e
recognize that the views we express are in tension with the recent
decision of . . . Spies v. Voinovich."134 Instead, the Third Circuit
inquired only as to whether DeHart's vegetarian belief was "sincerely
held" and "religious in nature,' 1 35 cautioning that Turner's second fac-
tor was not "intended to require courts to determine whether a [pris-
oner]'s sincerely held religious belief is sufficiently 'orthodox' to
deserve recognition.' '1 36

128 See id.

129 836 F.2d 948 (1988).
130 See id. at 951. Kahey believed that the Moslem religion prevented her not only from

eating products containing pork, but from eating any food cooked or served in or on utensils that
had come into contact with pork.

131 Id.
132 527 F.2d 492 (2d Cir. 1975). In fact, this principle was reaffirmed by the Second Circuit

in Bass v. Coughlin, 976 F.2d 98, 99 (2d Cir. 1992).
133 527 F.2d at 495.
134 Id. at 56-57.

135 227 F.3d at 52.
136 Id. at 55.
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B. The Third Circuit Reached the Correct Result

The Third Circuit's DeHart analysis correctly noted that to ...
discount [a] sincerely held religious belief because it was not in [the]
mainstream," as did the Sixth Circuit in its Spies analysis under Tur-
ner's second factor, ". . . would be inconsistent with a long line of
Supreme Court precedent. ... "137 These cases have instructed that
"[t]he First Amendment does not select any one group or any one
type of religion for preferred treatment.""13 To the contrary, it pro-
vides equal protections for centralized religions with established sets
of mandatory doctrines as it does for less-established or individually-
based religious beliefs:139 "[Man] was granted the right to worship as
he pleased and to answer to no man for the verity of his religious
views." 4 °

As such, the Supreme Court has cautioned that "[i]t is not within
the judicial ken to question the centrality of particular beliefs or prac-
tices to a faith, or the validity of particular litigants' interpretations of
those creeds." '141 Thus, while the Sixth Circuit's Spies opinion placed
unconstitutional limits upon prisoners' free exercise claims by afford-
ing more weight to religious "commandments" than to unorthodox
religious beliefs, the Third Circuit's opinion correctly observed the
Supreme Court's directive to refrain from presumptions about "the
place of a particular belief in a religion or about the plausibility of a
religious claim." '142

137 Id. at 55-56.
138 United States v. Ballard, 322 U.S. 78, 86 (1944) (holding that questions concerning the

truth or falsity of defendants' religious beliefs were properly excluded from the jury in a prosecu-
tion for mail fraud, in which defendants made representations concerning their religious
doctrines).

139 See Wilson v. Nat'l Labor Relations Bd., 920 F.2d 1282, 1285-87 (6th Cir. 1990), cert.
denied, 505 U.S. 1218 (1990) (holding that the § 19 of the National Labor Relations Act, violated
the Establishment Clause because it accommodated only the "established and traditional tenets"
of "bona fide" religions, but failed to accommodate sincerely held religious beliefs not mandated
by established religions.

140 322 U.S. at 87.
141 Hernandez v. Comm'r of Internal Revenue, 490 U.S. 680, 699 (1989) (Supreme Court

refused to inquire into the centrality or validity of the litigants' religious beliefs in determining
whether their payments made to participate in religious services were tax deductible).

142 See 227 F.3d at 56 (citing Employment Div. v. Smith, 494 U.S. 872, 886-87 (1990)).
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C. The Third Circuit Failed to Correctly Apply Turner's Second
Factor

Although the Third Circuit extended free exercise protections to
DeHart's individually-held vegetarian belief, it failed to properly
apply Turner's second factor, potentially limiting subsequent prison-
ers' free exercise claims. Under the court's analysis, since DeHart had
"alternatives" to a vegetarian diet open to him at SCI, including
prayer, recitation of the Sutras, meditation, and correspondence with
the City of 10,000 Buddhas, Turner's second factor weighed in favor of
the reasonableness of the prison's meal regulation.1 43 Relying on
O'Lone1" and Thornburgh v. Abbott,145 the court reasoned that Tur-
ner's second factor only required that it determine whether DeHart
had an "alternative means of exercising his Buddhist belief generally
(e.g., by prayer, worship, scripture study, etc.)," and not whether
DeHart had an alternative means of exercising his vegetarian belief.146

However, the Third Circuit's "alternatives" analysis conflicts with the
Supreme Court's reasoning in both O'Lone and Thornburgh. In
O'Lone,147 Muslim prisoners challenged a prison's regulation that pre-
vented them from attending Jumu'ah, a weekly Muslim congrega-
tional service.148 To determine whether the prisoners had an
"alternative means of exercising the circumscribed right" under Tur-
ner's second factor, the Court looked not to whether the prisoners had
alternative means of exercising their Muslim beliefs generally, but to
whether they "retain[ed] the ability to participate in other Muslim
religious ceremonies." '149 Thus, under O'Lone, the prison regulation
was upheld because the Court found that the prisoners retained a "cir-
cumscribed right" in the asserted ceremonial beliefs (i.e., the prisoners
had viable prayer alternatives).

143 See id. at 54.
144 482 U.S. 342, 352 (1987) (When the challenged prison regulation prohibited prisoners

from attending Jumu'ah, a weekly Muslim congregational service, the Court held that the "abil-
ity on the part of the [prisoners] to participate in other religious observances of their faith sup-
port[ed] the conclusion that the restrictions at issue ... were reasonable.").

145 490 U.S. 401, 417 (1989) (The Court instructed that when determining whether alterna-
tive means of exercising the circumscribed right remain open, "'the right' in question must be
viewed sensibly and expansively.").

146 227 F.3d at 54.
147 482 U.S. 342.
148 Id. at 352.
149 Id.
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Similarly, in Thornburgh,"'° where prisoners challenged a prison's
regulation that prohibited them from receiving certain mail publica-
tions, the Court analyzed Turner's second factor by determining
whether the prisoners retained access to other publications : "[a]s the
regulations at issue in the present case permit a broad range of publi-
cations to be sent, received, and read, this [second] factor is clearly
satisfied." '151

The Third Circuit, on the other hand, improperly applied Turner's
second factor by finding that prayer, worship, and scripture study, etc.
(i.e., expressions of Buddhist belief generally) were sufficient "alter-
natives" to DeHart's asserted religiously-based dietary belief. For
DeHart, however, there existed no alternatives to his dietary belief at
SCI because the prison's refusal to provide vegetarian meals effec-
tively forced DeHart to consume a diet that he believed was pro-
scribed by his religion.152 Thus, the Third Circuit should have held that
Turner's second factor weighed against the reasonableness of the
prison's meal regulation and in favor of DeHart's right to the free
exercise of his vegetarian dietary belief because there were no viable
dietary alternatives.

In finding that Turner's second factor required only that DeHart
had an alternative means of expressing his Buddhist belief generally,
the Third Circuit has potentially limited subsequent prisoners' free
exercise claims. Carrying the Third Circuit's analysis to its most logi-
cal conclusion, courts may easily find that any religious practice,
including prayer, worship, or scripture study constitutes an "alterna-
tive" to any proscribed religious belief asserted by a prisoner. Thus,
under the Third Circuit's DeHart analysis, Turner's second factor
becomes a meaningless inquiry because courts will always find that it
weighs against accommodating a prisoner's religious belief, so long as
an alternative means of general religious expression exists within the
prison.

150 490 U.S. 401.
151 Id. at 418.
152 For similar reasoning, see Ward v. Walsh, 1 F.3d 873 (9th Cir. 1993), where the Ninth

Circuit struck down a prison's meal regulation that denied a Jewish prison a kosher, finding that
the effect of the prison's meal regulation was to required the prisoner to "defile himself" by
eating a diet completely forbidden by his religion. The court held that the prisoner had "no
alternative means" by which to exercise his dietary belief under Turner's second factor, and thus
the prisoner's liberty right was greater than the prison's budgetary and administrative concerns.
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V. CONCLUSION

Prisoners' free exercise challenges to prison regulations require
courts to weigh the competing interests of prisoners in the free exer-
cise of religion against the state's penological interests to determine
the overall reasonableness of a prison's regulation. The Supreme
Court, by establishing its four-factor balancing test in Turner, has
given lower courts consistent guidance on the proper application of
Turner's second factor on the only two occasions when that factor has
been squarely back before the Court.15 3

In Spies, the Sixth Circuit erred in its free exercise analysis by
according greater weight to prisoners' claims based upon asserted
religious commandments as opposed to sincerely-held religious
beliefs. The Third Circuit's DeHart opinion properly avoided the
Sixth Circuit's mistake, and thus expanded DeHart's First Amend-
ment protections to cover equally his sincerely-held religious beliefs,
but then erred by failing to recognize the need to find a comparable
alternative to DeHart's vegetarian dietary beliefs through means
directly related to his diet, and not merely by means of alternative
general expressions of his Buddhist religion.

In this regard, DeHart may prove a useful vehicle for the
Supreme Court to address not only the split in the Third and Sixth
Circuits, but also the Third Circuit's divergent views on the proper
application of the Turner second factor.

153 O'Lone v. Shabazz, 482 U.S. 342 (1987); Thornburgh v. Abbott, 490 U.S. 401 (1989).
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