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I. INTRODUCTION

Imagine that you are sitting in your living room watching televi-
sion. As you exit your home and head to work, the police apprehend
you for writing bad checks. The officers arrest you and place you in
their squad car. The police then enter your home and search your liv-
ing room within arms reach of where you had been sitting before you
exited your house to go to work. The police find some contraband
and arrest you for possession. This scenario may sound like a futuris-
tic horror novel where there is no restraint on the police power. How-
ever, this invasion of constitutional freedom from unlawful search and
seizure is the direct result of the Virginia Supreme Court's decision in
Glasco v. Commonwealth of Virginia.!

The Fourth Amendment is a fundamental aspect of our criminal
justice system; its mandates help to restrain government intrusion into
our personal lives in the name of police investigation.2 Yet in Glasco,
the Supreme Court of Virginia struck a harsh blow to our individual
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1 Glasco v. Commonwealth, 513 S.E.2d 137 (Va. 1999).
2 The Fourth Amendment, with regard to traffic stops, protects persons from unlawful

searches and seizures that will lead to an improper conviction. Whren v. United States, 517 U.S.
806, 813 (1996). However, the conviction will be improper if the articles used at trial by the
prosecution are inadmissible because of an unlawful search. Id. The defendant can object to
any such improperly obtained evidence being used against him. Id. Therefore, in this hypotheti-
cal case, the defendant's objection is premised on the unlawful search of his home and the subse-
quent unlawful seizure of the contraband.
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freedom protected under the Fourth Amendment.3 The court reached
this result by broadly defining the term " recent occupant" in the con-
viction of Todd M. Glasco.4 In Glasco, the Supreme Court of Virginia
held that it was reasonable, without probable cause, to search an
arrestee's car incident to arrest, even where the arrestee has exited the
car before contact with the police.5 The Glasco court held that: (1) no
probable cause is needed to conduct a search incident to arrest; and
(2) that it does not matter whether the arrestee is occupying the vehi-
cle at the time of the search.6

Two justices concurred in the decision, but for very different and
important reasons.7 Justice Lacy concurred but stated that probable
cause is needed for the search and the officer must use good faith
efforts in conducting that search. While Justice Lacy determined that
both of these requirements were present in Glasco, she did not want
to broaden the recent occupant rule as widely as the majority.9 More-
over, Justice Lacy did not want to discard the requirement of probable
cause to search and thus toss away an important constitutional
safeguard. 10

A discussion of cases surrounding this issue and specifically an
examination of the concurring argument in Glasco reveals that the
"recent occupant" rule is a needed tool for effective policing. Despite
these practical benefits, if the courts broaden this rule beyond its pre-
sent and intended applications, it undoubtedly becomes a direct
infringement on our Fourth Amendments rights. The concurrence in
Glasco stresses this and defends those Fourth Amendments rights."
Furthermore, a majority of circuits have agreed with the argument in
that concurrence. 2 Therefore, the majority in Glasco rendered an
erroneous judgment. Our Fourth Amendment rights are far too cru-

3 Glasco, 513 S.E.2d at 137.
4 Mr. Glasco was convicted of possession of illegal narcotics and a firearm. Id. at 143.
5 Id. at 142.
6 Id. at 141.
7 Id. at 142.
8 Id.
9 Id. at 143.
1o Id. at 145.
11 Id. at 145. The concurrence agreed that the search should have been allowed, but had

different reasons for concluding so. In her concurrence, Justice Lacy, argued that there was
probable cause, but that recent occupant exception should not have been used. This issue will be
discussed extensively later in the article.

12 Id. at 144; United States v. Hudgins, 52 F.3d 115 (6th Cir. 1995); People v. Fernengel, 549
N.W.2d 361 (Mich. 1996).
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cial to our individual rights. We cannot turn our shield of "recent
occupant" into an intrusive sword by the police against our constitu-
tional freedom.

This casenote examines the Glasco decision and its implications.
Part II examines the cases underlying the decision in Glasco." Part
III looks at the factual and procedural facts of Glasco including the
decisions of the Court of Appeals and the Virginia Supreme Court.
Part IV examines "recent occupant" exceptions and reveals the
unconstitutional implications of its broad acceptance. Further, Part
IV establishes that the Glasco majority misapplied the plethora of
United States Supreme Court decisions relevant to this issue. Finally,
this article concludes that the "recent occupant" exception, as promul-
gated by the Glasco majority is an unconstitutional infringement on
an individual's Fourth Amendment protections.

II. BACKGROUND

The Supreme Court of the United States has decided three lead-
ing cases dealing with the term "recent occupant" in the "incident to
arrest" to context. First, Chimel v. California, decided in 1969, firmly
extends the search incident to arrest to that area within the arrestee's
reach. 4 However, after the arresting officer executed a broad search
and seizure, the Supreme Court rejected a full house search. 5 While
in Chimel the issue was the search of a person that was being arrested
where no automobile was involved, this case was the first step leading
to the term "recent occupant.' 16

The second case, New York v. Belton, concerned the arresting
officer's ability to search a car incident to arrest. 7 In this decision, the
term "recent occupant" was first raised, and the idea that an arrestee's
car could be searched incident to arrest was first brought into play. 8

This case added the second part of the bridge leading to the decision
in Glasco.19

13 Glasco, 513 S.E.2d at 137.
14 395 U.S. 752, 752 (1969).
15 Id. at 753.
16 See id. at 754.
17 453 U.S. 454, 454 (1981).
18 Id. at 460.

19 Glasco, 513 S.E.2d at 142.
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Michigan v. Long, however, is the most influential case in the
area of recent occupant.2 ° In Long the police were permitted to
search the exited vehicle in which Long had been a recent occupant.2'
Long differs from Belton in that in Belton the officer approached the
car while Belton was in it. Therefore, the Glasco court relied most
heavily on Long instead of Belton.2 2 Because both the majority and
the concurrence in Glasco depended on these three cases to support
their conclusions each case warrants substantial discussion.23

A. Chimel v. California

Chimel, as noted above, involved the search of a house incident
to an arrest. 24 Ted Steven Chimel was not at home when the police
entered his house, so they asked his wife if they could wait for him. 5

When he arrived home, Chimel was served with an arrest warrant for
the burglary of a coin shop.26 The police then asked his permission to
search, asking his wife if they could "look around. ' ' 27 Chimel objected
to the search, but the police then proceeded to tell Chimel that on the

20 463 U.S. 1032 (1983).
21 Id. at 1035.
22 Id. This is the most recent case and has been cited more and more frequently by the

circuits that have had to discuss the term "recent occupant." Therefore, the majority decided to
base its ruling this precedent. Conversely, the concurrence, while relying on Long as well, read
the holding of the case to mean something quite different. This is the source for the core disa-
greement between the circuits and various state courts on this issue. The concurrence effectively
argues that the holding of Long was not, as the majority suggests, a clear definition of the scope
of a lawful search. Glasco, 513 S.E.2d at 515. Despite the concurrence, Glasco was not appealed
to the Supreme Court of the United States. Had it been, the U.S. Supreme Court may have
been forced to decide this issue, by providing a more clear definition of recent occupant. Yet the
issue is not dead. Most importantly, the Court will in fact take up the "recent occupant" issue
later this term in Florida v. Thomas, 761 S.2d 1010 (Fla. 2000). Thomas is based on a fact
pattern substantially similar to that presented in Glasco. However, unlike the Glasco court, the
Thomas court reached the opposite result. Relying on the Sixth Circuit's opinion in United
States v. Hudgins, 52 F.3d 115, 119 (6th Cir. 1995), the Florida Supreme Court held that the
warrantless search of an automobile, incident to arrest, is not valid without either proof of a
threat to officer safety or the necessity to prevent the destruction of evidence. Thomas, 761 S.2d
at 1012. In sum, the Florida Supreme Court adopted Justice Lacy's rationale. The only question
left is whether the United States Supreme Court will do likewise.

23 Glasco, 513 S.E.2d at 144.
24 Id. at 753.

25 Id. at 144.

26 Id.
27 The police actually used the term "look around." Id.
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"basis of the lawful arrest the officers would nonetheless conduct the
search.

28

The police, while "looking around," found various coins through-
out the house.29 At his trial, Chimel moved to suppress the use of the
coins found in the search on the basis that they had been unconstitu-
tionally seized.3" After denying the motion to suppress, the trial court
convicted Chimel of burglary.31 The Court of Appeals for California
and the California Supreme Court upheld the search and the ensuing
conviction. As the Supreme Court noted in its ruling:

"Both courts accepted the petitioner's contentions that the arrest war-
rant was invalid because the supporting affidavit was set out in con-
clusory terms, but held that since the arresting officers had procured
the warrant in good faith, and since in any event they had sufficient
information to constitute probable cause for the petitioner's arrest
[the search] had been lawful., 32

In deciding Chimel, the United States Supreme Court held the
search unreasonable as extending beyond the area from which the
defendant could have obtained a weapon.33 The police are given a
strong tool when informed that the area in possession or control of the
arrestee could be searched when no warrant has been issued or
served. However, the court puts reins on this tool, by requiring "prob-
able cause."34 The law here is clear - the police must have probable
cause or at a minimum operate in good faith when obtaining a warrant
to search beyond the arrestee's reach. Yet the arresting officers in
Glasco v. Virginia had neither probable cause nor a valid search
warrant.

B. New York v. Belton
The second link in the chain leading to Glasco is New York v.

Belton.36 This case was decided in 1981, over a decade after Chimel.37

28 Id.
29 Id.
30 Id.
31 Id.
32 Chimel, 395 U.S. at 755.
33 Id. at 768.
34 Id.
35 Glasco, 513 S.E.2d at 139.
36 453 U.S. 454; see also Glasco, 513 S.E.2d at 137.
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In Belton, the Court first used the term "recent occupant" as pertains
to automobile cases. Belton was an occupant of a car that was pulled
over by the police."a The police officer that stopped the car smelled
marijuana, and observed drug paraphernalia on the floor of the auto-
mobile.39 All of the persons in the car were arrested for marijuana
possession at that time.4 °

The persons in the car were asked to exit the vehicle while a
search was performed. 4' The officer proceeded to search all of the
occupants of the car.42 He then searched all of the surrounding areas
of the car where the persons had been recent occupants. 43 The officer
found a bag of marijuana in the pocket of a jacket in the car." The
drugs were not in clear sight and the jacket pocket had to be unzipped
to find the bag and with this evidence.45 Belton was indicted and later
convicted of criminal possession of a controlled substance.46

The Appellate Division of the New York Supreme Court upheld
this conviction, but the New York Court of Appeals reversed. 47 Bel-
ton had objected to the evidence saying his Fourth Amendment rights
had been violated.' This argument was accepted by the New York

37 Glasco v. Commonwealth 513 S.E.2d 137 (Va. 1999).
38 Belton, 453 U.S. at 455. The car was pulled over because it was speeding. When the

officer approached the car, the officer asked the driver for the driver's license and the registra-
tion fro the vehicle. When neither was produced, he was told that none of the occupants were
the owner of the vehicle. At that point he asked the people in the car to get out. Id.

39 Id. at 456. The Court in Belton comments: "Meanwhile, the policeman had smelled
burnt marijuana and had seen on the floor of the car and envelope marked 'super gold' that he
associated with Marijuana." Id.

40 Id.
41 Id.
42 See id. Before doing this the officer read the occupants their Miranda rights under

Miranda v. Arizona, 384 U.S. 436 (1967). In this case the Supreme Court defined the rights that
needed to be read to an arrestee at the time of an arrest.

43 See Belton, 453 U.S. at 456. At this time the occupants were told by the officer to stand
apart as to not be in touching space of each other. Id.

44 See id.
45 Id.
46 See id. Belton filed a motion that the contents of the jacket be suppressed. After the

court denied this motion, Belton plead to a lesser charge. The charge was a lesser-included
offense, but Belton did not give up his claim that the evidence should be suppressed because it
violates the Fourth and Fourteenth Amendments. Id. That is why, even though Belton plead
guilty, he could appeal this claim to the Supreme Court of New York, the Court of Appeals of
New York and eventually was granted cert by the Supreme Court of the United States. Id.

47 Id. In the New York state court system the Supreme Court is the trial level court. If a
decision from the New York Supreme Court is appealed it will then go to the Appellate Division
and then finally to the highest court, the New York Court of Appeals.

48 See id.
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Court of Appeals, but was eventually rejected by the United States
Supreme Court.4 9 The Supreme Court, commenting that while this
was a broadening of Chimel, "the search of respondent's jacket was a
search incident to a lawful custodial arrest, and hence did not violate
the Fourth and Fourteenth Amendments."5 The Court then com-
mented on the control aspect of the search incident to arrest.

"The jacket, being located inside the passenger compartment of the
car, was within the arrestee's immediate control within the meaning of
Chimel v. California, wherein it was held that a lawful custodial arrest
creates a situation justifying the contemporaneous warrantless search
of the arrestee and of the immediately surrounding area."51

Justice White, with whom Justice Marshall joined in dissent,
argued that luggage and other containers that can be locked or closed
should not always be searched. 2 This is another example of how the
circumstances of the case are extremely important to the justification
for a lawful search. 3 White cautioned courts against relying on this
holding, adding:

"The Court now holds that as the incident to the arrest of the driver or
any other person in an automobile, the interior of the car and any
container found therein, whether locked or not, may not only be
seized but also searched even absent probable cause to believe that
contraband or evidence of crime will be found."54

Justice White pointed out the absurdity in this contention.
Although, the Court broadened the police's authority to conduct a
contemporaneous warrantless search of the immediate surrounding
area, it did not depart from the requirement that the police must have
probable cause to search the arrestee's person and vehicle.56 As in

49 See id. at 461-62.
50 Belton, 453 U.S. at 462-63; Chimel, 395 U.S. at 752.
51 Belton, 453 U.S. at 462; Chimel, 395 U.S. at 753.
52 See Belton, 453 U.S. at 472.
53 See id.
54 Id.
55 See id.
56 See id. at 463.
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Chimel, the Court refused to depart from probable cause requirement
unlike the Supreme Court of Virginia in Glasco.7'

C. Michigan v. Long
The third case that will complete the chain to Glasco is Michigan

v. Long.58 This case was decided two years after the decision in Bel-
ton was rendered.59 It involved the stop of an automobile by police
for speeding.6" The police also suspected Long was driving while
intoxicated.61 However, the police did not pull the car over, rather the
defendant ran the car of the road and the police then approached the
vehicle.62 As the police officers approached, Long was already out of
his car.63 The driver's side door was left open as Long was met by the
officers.64 Long was reluctant to give his license to the officers, but on
Long's way to the open car door to obtain his license the police saw a
knife on the car floor. Long was then stopped and searched by the
officers, but no weapons were found on his person.65 Long's car was
searched, and marijuana was found under the armrest of the car.66

The trunk of the car was then searched, and more marijuana was
discovered.67

At trial Long moved to suppress this evidence based on an unlaw-
ful search and seizure.68 The Michigan state trial court denied Long's
motion to suppress the marijuana taken from both the car's interior
and its trunk, and he was convicted of possession of marijuana. 69 The

57 See Chimel, 395 U.S. at 752; see also Glasco, 513 S.E.2d at 137.
58 463 U.S. 1032 (1983).
59 Id.
60 Id. at 1035 n.1. The Court discusses why Long was not arrested for speeding: "[A]t oral

argument, the State informed us that while Long could have been arrested for a speeding viola-
tion under Michigan law, he was not arrested because '[a]s a matter of practice,' police in Michi-
gan do not arrest for speeding violations unless 'more' is involved." The officers did issue Long
an appearance ticket. Id.

61 Id. The court also comments as to why Long was not arrested or tested for driving while
intoxicated: "The petitioner (state) also confirmed that the officers could have been arrested
Long for driving while intoxicated but they 'would have to go through a process to make a
determination as to whether the party is intoxicated and then go from that point."' Id.

62 See Long, 463 U.S. at 1032.
63 Id.
64 Id.
65 Id. at 1036.
66 Id.
67 Id.
68 Id.
69 Id.

[Vol. 11:2



GLASCO V. COMMONWEALTH OF VIRGINIA

Michigan Court of Appeals affirmed the conviction.7" The Michigan
Supreme Court reversed this decision holding the search of Long's car
in violation of the Constitution.7 Nevertheless, The United States
Supreme Court reversed, relying heavily on both Belton and Chimel.2

The Court discussed the need for reasonable measures by the
arresting officer in Chimel stating that, "[w]e held that when an arrest
is made, it is reasonable for the arresting officer to search 'the arres-
tee's person and the area within his immediate control' - construing
that phrase to mean the area from within which he might gain posses-
sion of a weapon or destructible evidence."73 The Court stressed that
the officer may reasonably think that the arrestee has access to a
weapon within his immediate control.74 Yet in Glasco, the defendant
was out of his car, and therefore the only reasonable place for him to
acquire a weapon was on his person. Following this reasoning set
forth by the Supreme Court of the United States, Glasco's rights were
undoubtedly violated.75

The Long Court also relied on Belton in their decision because,
"[i]n New York v. Belton, we determined that the lower courts 'have
found no workable definition of the area within the immediate control
of the arrestee' when that area arguably includes the interior of an
automobile and the arrestee is its recent occupant."76 The lack of gui-
dance by the Court is this area has not only led to some confusion, but
more importantly, inconsistency amongst the various lower courts
adjudicating Fourth Amendment claims.77 Only in a footnote does the

70 Id. The Michigan Court of Appeals affirmed, holding that the search of the passenger
compartment was valid as protective search under Terry v. Ohio, 392 U.S. 1 (1968), and that the
search of the trunk was valid as an inventory search under South Dakota v. Opperman, 428 U.S.
364 (1976). Id. However, the Michigan Supreme Court reversed, holding that Terry did not
justify the passenger compartment search, and that the marijuana found in the trunk was the
"fruit" of the illegal search of the car's interior. Id. at 1037.

71 Id. at 1052.
72 Id. at 1053; see also Belton, 453 U.S. at 454; Chimel, 395 U.S. at 752.
73 Long, 463 U.S. at 1048.
74 Chimel, 395 U.S. at 763.
75 Glasco, 513 S.E.2d at 139.
76 Long, 463 U.S. at 1048-49; see also Belton, 453 U.S. at 456.
77 As stated earlier, it is important to remember that the United States Supreme Court has

granted certiorari in, State v. Thomas, 761 S.2d 1010 (Fla. 1999), a case in which the Florida
Supreme Court followed the concurrence in Glasco, finding that a search, which lacks probable
cause and lacks the two necessity reasons under "recent occupant", violates the fourth amend-
ment. Hopefully, the Supreme Court will follow Justice Lacy's' reasoning and adopt a clear
"recent occupant" rule. Like Glasco and Thomas, several other courts have weighed in on this
issue. See Shaw v. State, 449 S.2d 976 (Fla. 1st DCA 1984) (affirming the denial of motion to
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Court warn the lower courts to examine cases using the holding of
Long: "We stress that our decision does not mean that the police may
conduct automobile searches whenever they conduct an investigative
stop, although the 'bright line' that we drew in Belton clearly autho-
rizes such a search whenever officers effect a custodial arrest. 7 8

The Court went on to explain that both Belton and Chimel com-
bined to give the justification for the decision in Long.

What we borrow now from Chimel... and Belton is merely the recog-
nition that part of the reason to allow area searches incident to arrest
is that the arrestee, who may not himself be armed, may be able to
gain access to weapons to injure officers or others nearby, or other-
wise to hinder legitimate police activity.79

Thus, the Court used these three cases to show the underlying ratio-
nale for allowing these protective searches. They explicitly set forth
two reasons for justification and required that they are essential for a
search to be valid. In rendering its decision, the Court stressed that
the circumstances are vital to justification for a search. 0 If the officers
possess the reasonable belief that a danger exists from the arrestee,
they can then undertake the search.8 ' Logically, if this belief does not
exist, the police should not attempt a search of the car. This is espe-
cially true where the arrestee has left his car and no longer has
access.

8 2

suppress, even though defendant was handcuffed and placed in the officer's vehicle before the
search was conducted); United States v. White, 871 F.2d 41 (6th Cir. 1989) (holding that Belton
governs when an arrestee is removed from the car prior to the time of search); see also United
States v. Strahan, 984 F.2d 155, 159 (6th Cir. 1993) (holding that where the suspect parked the
car, jumped out, walked into motel, and was arrested thirty feet from the car, Belton was inappli-
cable); State v. Foster, 905 P.2d 1032, 1037-38 (Idaho Ct. App. 1995) (finding Belton inapplicable
when suspect was outside of the vehicle).

78 Long, 463 U.S. at 1050 n.14. (emphasis in original).
79 Id. These are the two reasons discussed earlier that are used time and time again to

rightly justify the need for searches of the area surrounding an arrestees. However, if the arres-
tee has left the car on his own volition, then both of these justifications are mooted.

80 Chimel, 395 U.S. at 762.
81 Id. at 773.
82 In dissent, however, Justice Brennan criticizes the majority's comparisons to Chimel and

Belton: "The critical distinction between this case and Terry on the one hand, and Chimel and
Belton on the other, is that the latter two cases arose within the context of lawful custodial
arrests supported by probable cause." Id. at 1057 (Brennan, J., dissenting).

[Vol. 11:2
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Although these three cases form a bridge to Glasco, they are dis-
tinct from each other. 83 The Supreme Court did not mean to provide
a broad definitional standard of "recent occupant" that would effec-
tively allow courts, the majority in Glasco for one, to so heavily rely
upon Long, as to use it as a basis to justify any search incident to an
arrest.' The specific factual circumstances of the case are essential to
a justification for a search. If these circumstances do not exist, mainly
that the passenger of the vehicle is still able to get to a weapon or
destroy evidence, then the search is a clear violation of the Fourth
Amendment of the Constitution.5

After examining these three opinions, we can see that the police
need to be able to search incident to arrest. The two reasons given are
the safety of the officer and the avoidance of the destruction of evi-
dence that could be crucial to the conviction of the arrestee.86 How-
ever, as pointed out by the Court, this cannot be a used an excuse to
infringe on our Fourth Amendment rights.87

III. GLASCO V. VIRGINIA: THE FACTUAL AND PROCEDURAL
HISTORY

A. The Arrest

The arrest in Glasco occurred in Newport News, Virginia on May
4. 1996.88 A uniformed police officer for the City of Newport News,
Wesley T. Filer, made the arrest.8 9 Filer knew the defendant, Glasco,
and his vehicle from prior incidents: "Filer had arrested Glasco on an
outstanding capias for failure to pay traffic fines approximately two
weeks prior to this particular evening."' Filer suspected that Glasco
was driving illegally due to the suspension of his license stemming
from Glasco's prior arrest, but he did not immediately stop the vehi-
cle, "[i]nstead, he chose to follow the car so that he could determine
whether Glasco was, in fact, the driver."91 While Officer Filer was

83 Glasco, 513 S.E.2d at 137.
84 Long, 463 U.S. at 1032.
85 Id. at 1035.
86 Chimel, 395 U.S. at 764.
87 Id. at 766.
88 Id. at 138.
89 Id.
90 Id.
91 Id.

2001]



CIVIL RIGHTS LAW JOURNAL

waiting for a response from his dispatcher to an inquiry regarding
Glasco, the defendant legally parked and exited the vehicle.9 2

At that point, Filer then put on his strobe light and parked the
cruiser 20 to 30 feet behind the defendant's car. Upon leaving his car,
Filer approached Glasco in the street where he questioned him as to
whether he had a valid license.93 Filer then asked Glasco to show
identification.94 Glasco did not produce a valid license card and Filer
learned from the Department of Motor Vehicles (DMV) report, over
his radio, that the defendant's license was in fact suspended.95 The
defendant was charged with driving on a suspended license and placed
under arrest.96

B. The Search
The search of Glasco's person was made moments after the

arrest.97 Officer Filer found two small bags of marijuana in the right,
front pocket of the defendant's shorts.98 The Officer then secured
Glasco in the backseat of the police cruiser.99 Filer then requested that
a back-up officer, John V. Polak, search the defendant's vehicle. 100

Polak found a .38 caliber handgun in the pocket of the driver's side
door. He also recovered a clear plastic bag containing a substance,
later found to be crack cocaine. This bag had been lying under the
floor mat, also on the driver's side of the vehicle.01

C. The Pre-Trial Hearing and Trial
The defendant filed a motion to suppress the evidence recovered

during the search and a pre-trial hearing was held concerning this mat-
ter.10 2 At the hearing, Officer Filer testified that he had " no probable
cause" to believe that there were any narcotics or weapons in the
vehicle when he ordered the search. 103 Rather, Officer Filer testified

92 Glasco, 513 S.E.2d at 138.
93 Glasco, 513 S.E.2d at 138.
94 Id.
95 Id. at 139.
96 Id.
97 Glasco, 513 S.E.2d. at 139.
98 Id.
99 Id.
100 Id.
101 Id. at 140.
102 Glasco, 513 S.E.2d at 139.
103 Id.
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that he had a "hunch" that the vehicle may have contained narcot-
ics."°4 He based this on his knowledge of the defendant's prior drug
use combined with the drugs found on the defendant's person. 0 The
trial court held that "[o]nce Filer found drugs in Glasco's pocket,
there was 'probable cause' to believe possibly there [were] narcotics in
the vehicle." 106 Thus, the motion was denied and the defendant was
later convicted of possession of cocaine with intent to distribute and
possession of a weapon, while in possession of cocaine with intent to
distribute. 0 7 Glasco appealed.

D. The Court of Appeals of Virginia

The defendant brought two claims with regard to the trial court's
decision."0 8 First, he challenged the sufficiency of the evidence to sup-
port the convictions. 109 This point is not disputed or discussed in this
article.110 Second, the defendant challenged the legality of both the
initial encounter with Filer, the arresting officer, and the search of the
vehicle made by the second officer incident to the arrest.1" The Vir-
ginia Court of Appeals held that, "the search of Glasco's automobile
incident to arrest was lawful because it was 'contemporaneous' with
the arrest and the arrestee's 'recent occupancy' of the vehicle.""' 2 The
lower court's decision was upheld and the defendant appealed this
matter to the Supreme Court of Virginia.' 13

E. The Supreme Court of Virginia

The Supreme Court of Virginia affirmed the Court of Appeals
decision in upholding the denial of Glasco's motion." 4 Justice Kinser,
writing for the majority, held that the search of the interior of the
vehicle was permitted because Glasco was a 'recent occupant' of the
vehicle, even though he had voluntarily left the vehicle and

104 Id.
105 Id.
106 Id. at 140.
107 Glasco, 513 S.E.2d at 139.
108 Id.
109 Id.
110 Id.
111 Id. at 140.
112 Id.
13 Id.

114 Glasco, 513 S.E.2d at 142.
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approached the officer."' At this juncture, the court, although relying
on New York v. Belton, departed from the traditional reading of
"recent occupant."" 6 Justice Lacy, along with Justice Koontz, con-
curred in the judgment but relied on the theory of probable cause to
search as justification for upholding the decisions of the lower
courts.117 Although all of the justices upheld the legality of the search
the defendant, their varied reasoning can have radically different
implications." 8

IV. ANALYSIS: THE UNPRECEDENTED EXPANSION OF THE
"RECENT OCCUPATION" EXCEPTION

The "recent occupant" exception serves two stated purposes.1 9

The first purpose is to protect the arresting police officer. It is essen-
tial for the continued safety of the police. The police must be able to
search the area surrounding the person for a weapon after any custo-
dial arrests.12° No one disputes the need for this safety measure, but
this reason is no longer viable once the arrestee has exited his vehicle.
How can the safety of the officer be enhanced when the weapon could
no longer be in reach? Although this rule is a shield to protect the
police, the police should not be allowed to use it as a weapon to
impinge upon constitutionally protected freedoms.

The second reason for the recent occupant rule is to avoid the
destruction of crucial evidence. 2' The police cannot give the arrestee
the opportunity to reach and destroy evidence that could lead to a
conviction. Again, this rule becomes unnecessary once the arrestee
has exited his car, and cannot access the property in the car.

115 Id.
116 Id.
117 Id.
118 Id. The differences between the use of probable cause to search and the broad defini-

tion of "recent occupant" are discussed in the late part of this article.
119 The term "recent occupant" is not always used in the cases cited, but this has come to be

the term used in recent years. In an auto arrest or house arrest the police will define a person as
a "recent occupant" and in the absence of probable cause, this term will be used as a justification
for a search of the house or the auto.

120 Glasco, 513 S.E.2d at 139.
121 Id.
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A. The Court's Reliance on Chimel

The Supreme Court of Virginia relied on Chimel to define the
police officer's search of Glasco's automobile as a "lawful search inci-
dent to arrest. '122 The Court citing Chimel stated:

"When an arrest is made, it is reasonable for the arresting officer to
search the person arrested in order to remove any weapons that the
latter might seek to use in order to resist arrest or effect escape ... [i]n
addition, it is entirely reasonable for the arresting officer to search for
and seize any evidence on the arrestee's person in order to prevent its
concealment or destruction. ', 123

The Court clearly defined the two previously stated justifications for
the "incident to arrest" and appeared to follow the reasoning laid out
in Chimel.124

The Court then goes on to limit the breadth of the search by
using the term, "immediate control" to describe the area that officers
should be able to search "incident to arrest.' 1 5 The court determined
that there was in fact ample justification for a search of the area of
"immediate control. ' 126 The majority appears to be adopting the rea-
soning of the concurrence limiting the scope of a search incident to
arrest, but as the rest of the decision reveals, a conflicting idea for this
justification develops.

B. The Court's Reliance on Belton

Using Belton, the Supreme Court of Virginia attempted to find a
clear definition for "recent occupant" as it pertains to the "incident to
arrest" exception to the warrant requirement.127 The Court stated
that in Belton, the Supreme Court of the United States established a
"bright line" rule for searches incident to arrest. 28 The Virginia
Supreme Court therefore interpreted Belton to hold that, if a police
officer is making a lawful custodial arrest of the occupant of an auto-

122 Chimel, 395 U.S. at 762-63.
123 Glasco, 513 S.E.2d at 139.
124 Id. at 142.
125 Id. at 139.
126 Id.
127 Glasco, 513 S.E.2d at 140.
128 Id.
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mobile he may as a "contemporaneous incident of that arrest" search
the passenger compartment of this automobile.129

This reading of Belton appears not to further clarify the limits of
the search pursuant to Chimel, but rather to contradict it. 130 If Belton
does not limit the search using the "immediate control" factor of the
incident to arrest scenario, then it is inconsistent with Chimel.3' None
of the Supreme Court of the United States decisions from Chimel to
Long, mentions anything about overturning Chimel.132 Nonetheless,
the Supreme Court of Virginia has interpreted the holding of Belton
incorrectly, because it avoids the mention of immediate control that is
central to the Belton decision.'33 The court in Glasco adds that
whether or not an arrestee was in a position to seize a weapon or
destroy evidence is irrelevant to a justification for a search incident to
arrest.134 They rely on inconsistent federal circuit cases for these
results. 135

The Court further adds that the fact that the defendant was not
physically in the car does not mean he was not a "recent occupant. ' 136

By discarding the requirement of "immediate control" and determin-
ing that recent occupant is not defined by the ability to a reach a
weapon or destroy evidence the court has thrown out any need for
probable cause and disregarded Chimel in its entirety.137 If any arres-
tee's vehicle can be searched without having to prove "immediate
control" or even occupancy at all, there is no need for the arresting
officer to have probable cause to search the vehicle.'38 The court has
not only departed from the reading of Chimel, but has contradicted
Chimel, with its reliance on a misreading of the holding in Belton.139

129 Id.

130 Id.

131 Id.

132 Chimel, 395 U.S. at 752; see also Long, 463 U.S. at 1032.
133 Glasco, 513 S.E.2d at 137.
134 Id. at 140.
135 Id. See, e.g., United States v. Mans, 999 F.2d 966 (6th Cir. 1993); United States v. Snook,

88 F.3d 605 (8th Cir. 1996); United States v. Milton, 52 F.3d 78 (4th Cir. 1995).
136 Glasco, 513 S.E.2d at 140.
137 Id. at 142.
138 Id.
139 Id.
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C. The Court's Reliance on Long
The court does acknowledge that a number of federal circuit

courts disagree with its reading of Belton.1" However, the court
rejects these readings by finding that a number of federal circuits and
state courts have interpreted Belton in a manner consistent with the
Glasco court. Building on its readings of Chimel and Belton, the court
next relies upon Long to find the search valid. '41 The court holds that
under Long there need not be initial contact by the arresting officer
before an arrestee gets out of the automobile. 42 In other words, the
fact that the suspect has exited the vehicle prior to contact with the
police is irrelevant to the Fourth Amendment analysis. The court
acknowledges the Supreme Court of the United States' limitation of
Long and on the principles of probable cause, but dismisses these lim-
itations with an additional comment from the Long decision. " It is
clear . . . that if the officers had arrested Long for speeding or for
driving while intoxicated, they could have searched the passenger
compartment under [Belton]."'4 3 This additional comment does not
support the majority's broad interpretation of Long. The Long Court
did not remove probable cause as a needed element. It simply stated
that if an arrest is made for these two crimes that a search of the com-
partment is permitted if there were either "immediate control" inci-
dent to arrest or, after the arrestee has exited the vehicle, there was
independent "probable cause" to search the arrestee's vehicle.1" The
Virginia Supreme Court has discarded both notions and simply used
"recent occupant" to allow any search incident to arrest, regardless of
the location of the arrestee at the time of the arrest. This standard is
untenable and unsupported by binding case law.

The court then admits that a person who has exited a vehicle
must at a minimum, be aware of the presence of a police officer, but
rejects the possibility that the police's approach did not prompt the
arrestee to exit the vehicle.145 The court states that the "recent occu-
pant" exception kicks in "when a police officer observes an automo-
bile, follows it because of his or her prior knowledge regarding the
vehicle and its suspected, and arrests the driver in close proximity to

140 Long, 463 U.S. at 1036.
141 Glasco, 513 S.E.2d at 142.
142 Id. at 141.
143 Id. at 141 n.3.
144 Glasco, 513 S.E.2d at 141.
145 Id.
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the vehicle immediately after the driver exits the vehicle." '146 Clearly,
the court was attempting to narrow a rule that it had just broadened
beyond any tenable position. The majority opinion added the terms,
"close proximity" and "immediately after" in an effort to narrow the
scope, but what it has done is discard "probable cause" and replace it
with "prior knowledge."' 47

By ignoring the assumption that a person might exit a car without
a prompt from a police officer that has not made their presence
known and using the rule "prior knowledge," the court has narrowed
an arrestee's Fourth Amendment Rights.'48 The United States
Supreme Court has consistently protected an arrestee's right to avoid
a search of his vehicle unless an arresting officer has probable cause.14 9

Unfortunately, the majority in Glasco failed to enforce this vital
protection. a 0

D. Justice Lacy's Concurrence

Justice Lacy, with Justice Koontz concurring, does agree with the
outcome of the trial.15' However, she does not want to follow the
majority's reasoning, but would rather accept the reasoning of the trial
court.152 Justice Lacy agrees with the trial court's ruling that the
search was not justified as an incident to arrest, but was authorized
because the police officer had independent probable cause. 153 This
conclusion is not only consistent with the trial court, but also remains
consistent with United States Supreme Court precedent. Thus, Justice
Lacy agrees with the conviction, but not the majority's reasoning
behind the result and points out the possibilities for abuse of the
search if the majority's reasoning is followed.154

Justice Lacy comments on the majority's use of the Belton rule in
extending Chimel.155 She points out that the Supreme Court of the
United States in Chimel explicitly used "immediate control" as a term

146 Id. at 142.
147 Id.

148 Id.
149 See Maryland v. Dyson, 527 U.S. 465, 467 (1999).
150 Glasco, 513 S.E.2d at 142.
151 Id.
152 Id.
153 Glasco, 513 S.E.2d at 142.
154 Id. at 144-45.
155 Id.
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to define the scope of a search incident to arrest.15 6 While Justice Lacy
does concede that Belton was used to relieve the burden on police
following Chimel and that this holding did allow for a greater
search,157 the "recent occupant" term was used by the courts to allow
officers to secure those items that were around the arrestee during or
after the arrest.158 However, Justice Lacy points to the Court's
instruction that Belton does not overrule the fundamentals of Chimel,
stating that "[t]he Supreme Court made it clear that its holding [in
Belton] was 'in no way alter[ing] the fundamental principles estab-
lished in the Chimel case regarding the basic scope of searches inci-
dent to lawful custodial arrests."'15 9 She properly concluded that the
majority misreads Belton as altering the basic scope laid out in
Chimel.16

As opposed to the majority, Justice Lacy stressed that the court
should follow both the ruling in Chimel and the ruling in Belton and
combine the two while looking at the facts of each specific case.16'
With this standard in mind, Justice Lacy asserted that a court examin-
ing a warrantless search must keep in mind the fundamental principles
of Belton.'62 Justice Lacy comments that, "[t]he scope of a warrantless
search must be strictly tied to and justified by the circumstances which
rendered its initiation permissible. 1 63 Lacy further asserted that
when there is no connection between a person's occupancy of the
vehicle and the arrest, the scope couldn't be extended."6 Therefore,
she concludes that if the occupancy is not related to the arrest, then
the search is not justified by the circumstances of the arrest.165 The
"recent occupant" exception is founded on the facts surrounding the
arrest. If the circumstances are not part of the police officer's decision
in extending the search, then the search should be invalid.

Justice Lacy dissects the facts of the case that support her opin-
ion. First, she points out that at the time of the arrest, Glasco was

156 Glasco, 513 S.E.2d at 143.
157 Id.
158 id.
159 Id. at 144.
160 Id. at 143
161 Glasco, 513 S.E.2d at 144.
162 Id.; Belton, 453 U.S. at 454.
163 Glasco, 513 S.E.2d at 144.
164 Id.
165 Id
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already out of his vehicle. 166 Second, she points to the fact that there
was no evidence presented at trial that showed that Glasco was aware
that police were behind him when he legally parked the car. 67 These
are the facts, Justice Lacy argues, determining whether the search of
an arrestee's vehicle was connected to the arrest.168

Second, she points to the fact that there was nothing from the
record that would indicate that the defendant was returning to the
vehicle.' 69 Combining these two key facts from the record Justice
Lacy concludes: "Therefore, in the absence of such a connection, there
is no basis to deem Glasco a 'recent occupant' for purposes of the
Belton rule. '' 17' Lacy argues that the search violated Glasco's Fourth
amendment rights. The Fourth Amendment holds that we are free
from "unreasonable governmental searches. ' 171 A comment from the
court in Chimel stresses the need to avoid a Fourth Amendment viola-
tion unless the circumstances surrounding the arrest demand it. i'7 The
Court cannot excuse the absence of a search warrant without a strong
showing that the situation made the course "imperative."' 73 Justice
Lacy argues that in Glasco, this was not the case; the defendant had
exited his vehicle, and was not returning to it when approached by the
police.1 74

Justice Lacy correctly holds that the court's responsibilities are to
look at the circumstances of each case, not to enlarge the "recent
occupant" exception to involve all cases. 175 There is no need to draw a
bright line rule about who is a "recent occupant." There is a reason
the Supreme Court of the United States has not made a bright line
rule up to this point. "Recent occupant" is a needed tool for police
officers, but a bright line rule will turn it from a shield into a sword. It
will go farther then protecting the officers and vital evidence and turn
into a direct Fourth Amendment violation. Although Justice Lacy
does concur in the outcome of Glasco due to her feeling that the

166 Id.
167 Id.
168 Id. at 145.
169 Id.
170 Id.
171 Id.
172 Chimel, 395 U.S. at 761.
173 Glasco, 513 S.E.2d at 145.
174 Id.
175 Id.
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officer had independent probable cause, she does not concur with the
majority's rationale.'76

V. CONCLUSION

The Supreme Court of Virginia's decision in Glasco v. Virginia
was erroneous.177 The concurrence followed the precedents set by the
Supreme Court of the United States. The concurring opinion does not
disregard the need for "probable cause" in a search incident to
arrest.178 The Supreme Court of Virginia found the search lawful
because the defendant was a recent occupant of the vehicle. The opin-
ion essentially eliminates the need for an arresting officer to add
"probable cause" into the equation when deciding whether to search
an arrestee's vehicle.179

The Supreme Court of Virginia has made a critical legal error on
this issue of the "recent occupant" exception and narrowed our consti-
tutional rights while doing it. The Fourth Amendment is our protec-
tion against unlawful police intrusion and it is a rein on the police
power. The individual arresting officers should not be permitted to
redefine the Amendment to allow the per se search of an automobile,
or any other area recently occupied by a defendant based upon a
search incident to arrest. If they do, we are headed toward a terrifying
limitation on personal freedom.

176 Glasco, 513 S.E.2d at 145. However, I must however disagree with this conclusion as
well. From the testimony at the pre-trial hearing, we see that Filer admits he had no probable
cause and simply went on a hunch that drugs were in the vehicle when ordering the search. Id.
at 139.

177 Id. at 137.
178 Id. at 145-46.
179 Id. at 142.

2001]


