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I. INTRODUCTION

Rodi Alvarado' told her husband Francisco Osorio that her men-
strual period was fifteen days late.2 In response, he struck her repeat-
edly with such force that he dislocated her jaw.' Whereas most
couples rejoice at the thought of a new addition to the family, Osorio
demanded that she abort her three to four month fetus.4 When she
refused, he kicked her in the spine.'

Once, while Rodi Alvarado slept, Osorio woke her up in the mid-
dle of the night with a powerful blow to the face.6 He then whipped
her with an electrical cord,7 threatened to remove her face with a
machete,8 and warned that if she ever left him, he would cut off her
arms and legs, forcing her to live the rest of her life in a wheel chair.9

Another violent incident occurred when Osorio asked Rodi Alva-
rado for 5,000 quetzales. When she told him she did not have the
money, he slammed her head into a mirror and a window, breaking
both.10

1 Rodi Adali Alvarado-Pena is the asylum applicant in Matter of R-A-, Int. Dec. 3403
(B.I.A. 1999). Jane Kroeshe, Esquire, of Skadden, Arps, Slate, Meagher & Flom, represented
her. Karen Musalo served as co-counsel to Ms. Kroesche.

2 See In re R-A-, Int. Dec. 3403 (B.I.A. 1999).
3 Id.
4 Id.
5 Id.
6 Id.
7 Id.
8 Id.
9 Id.
10 Id. at 1.
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Rodi Alvarado felt the most excruciating pain when her husband
forcibly sodomized her." He raped her nearly every day.12 Once, he
kicked her in the genitalia, causing her to hemorrhage for eight days.

Shortly before making the decision to come to the United
States, 3 Rodi Alvarado tried to escape by renting a room for herself
and her children to live in. Her husband tracked them down. When
he found them, he beat Rodi Alvarado in front of her children until
she lay unconscious on the floor.14 In addition to her attempts to seek
refuge by relocating inside Guatemala, Rodi Alvarado sought the pro-
tection of the Guatemalan government. Like her attempts to escape
from her abuser, these pleas for government aid were unsuccessful. 5

Unable to get relief anywhere in Guatemala, Rodi Alvarado fled
to the United States, certain that if she did not leave Guatemala her
husband would kill her. She arrived in Brownsville, Texas in May
199516 where the Immigration and Naturalization Service (INS) ques-
tioned her and allowed her to proceed on to San Francisco. 7 The
Immigration Judge (IJ) 18 granted Ms. Alvarado asylum based on her
membership in "a particular social group" and her "political opinion"
as required by the refugee definition under section 101(a)(42)(A) of
the Immigration and Nationality Act. 19 The INS appealed Ms. Alva-
rado's life-sustaining grant of asylum, 2° and the Board of Immigration
Appeals (BIA) reversed and ordered Rodi Alvarado to return to
Guatemala.21 The BIA found the level of harm suffered by Ms. Alva-

11 Id.
12 Id.
13 See Karen Musalo, Matter of R-A-: An Analysis of the Decision and Its Implications,

76 INTERPRETER RELEASES 1177, 1178 (Aug. 9, 1999).
14 Id.
15 See In re R-A-, Int. Dec. 3403, at 1.
16 Id.
17 See Matter of Rodi Alvarado Pena (decided on Sept. 20, 1996) at http://

www.uchastings.edu/cgrs/caselaw/ij/alvarado-ij.html (the decision of the Immigration Judge took
place in the Immigration Court, San Francisco, California) [hereinafter Immigration Judge's
Decision].

18 Immigration Judge, Mimi Schooley Yam, decided Ms. Alvarado's claim.
19 8 U.S.C. § 1158(b)(1994) ("The Attorney General may grant asylum to an alien who has

applied for asylum in accordance with the requirements and procedures established by the
Attorney General under this section if the Attorney General determines that such alien is a
refugee within the meaning of Section 101 (a)(42)(A) [8 U.S.C. § 1101 (A)(42)(a)]."). See Immi-
gration Judge's Decision, supra note 17, at 2.

20 See In re R-A-, Int. Dec. 3403 at 1. Amy T. Lee, Esquire, Assistant District Counsel,
represented the INS in San Francisco.

21 Id.
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rado reached the level of persecution required to obtain asylum.22 It
also found that the Guatemalan government could not or would not
protect Ms. Alvarado from domestic abuse.23 However, the BIA held
that Rodi Alvarado did not prove that her husband abused her "on
account of" her membership in a "particular social group, '24 or "on
account of" her political opinion.a

The BIA wrongly denied asylum to Rodi Alvarado. It misapplied
Supreme Court precedent, and distinguished Rodi Alvarado's case
from In re Kasinga ,26 relying on nonexisting differences to avoid
granting asylum to Rodi Alvarado. In addition, the BIA rejected,
without reason, international case law that provides reasoning to grant
asylum in cases like Rodi Alvarado's.

In proving this, this note discusses the basics of asylum in Part
II(A). Part II(B) lays out the horrifying facts of Ms. Alvarado's case.
Part II(C) discusses the patriarchal country conditions in Guatemala.
Part II(D) explains the IJ's decision. Part III(A) argues that Rodi
Alvarado had a political opinion, or that her husband imputed one to
her. Part III(B) argues that Rodi Alvarado's husband abused her "on
account of" that political opinion or because Osorio imputed a politi-
cal opinion to her. Part IV(A) provides information on the legal
requirements for proving persecution "on account of ... membership
in a particular social group. "27 Part IV(B) argues that In re Kasinga
provides the framework for granting asylum to Rodi Alvarado. Part
V argues that two recent cases out of England's House of Lords, Islam
v. Secretary of State for the Home Department and Regina v. Immigra-
tion Appeal v. Immigration Appeal Tribunal and Another Ex Parte
Shah ("Islam"), also provide a basis for granting Rodi Alvarado asy-
lum. Part VI speculates why the BIA denied Rodi Alvarado asylum
when precedent exists to save her from the horrible abuse suffered at
the hands of her husband. I conclude that, if the BIA accepted any of
the above arguments, it would have granted asylum to Rodi Alvarado.
In re R-A- must be overturned, not only to save Rodi Alvarado's

22 Id.
23 Id.
24 Id.
25 Id.
26 See In re Kasinga, Int. Dec. 3278 (B.I.A. 1996).
27 8 U.S.C. § 1101 (a)(42). The INS Gender guidelines "establish the principle that human

rights instruments cannot exclude women, and that the harms women face because of their gen-
der must be recognized and taken seriously." See INS publishes Gender Persecution Guidelines,
72 INTERPRETER RELEASES 771 (June 5, 1995).
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life, but also to ensure safety and protection for women like Rodi
Alvarado, whose last chance for survival may lie within the United
States.

II. BACKGROUND

A. United States Asylum Law

To gain asylum in the United States, an asylum applicant must
qualify as a "refugee" under 8 U.S.C § 1101(a)(42). 2s A "refugee" is:

any person who is outside any country of such person's nationality or,
in the case of a person having no nationality, is outside any country in
which such person last habitually resided, and who is unable or unwill-
ing to return to, and is unable or unwilling to avail himself or herself
of the protection of, that country because of persecution or a well-
founded fear of persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion ..29

If an applicant meets this definition, then the IJ may grant the appli-
cant asylum.30

In short, an applicant must prove four things. First, she must
show persecution in the past or that she fears future persecution. Sec-
ond, that her fear of persecution is well founded. Third, that the gov-
ernment is her persecutor or that the government cannot or will not
stop her persecutor. Fourth, that the persecution is "on account of
race, religion, nationality, membership in a particular social group, or
political opinion."31

Men are much more likely than women to meet these require-
ments and obtain asylum, because of the "absence of explicit recogni-
tion of gender-based persecution, and because of the social and
political context in which the claims of women are adjudicated."32 For
example, the refugee definition relies on the "public sphere activities
... dominated by men."33 The term "political" is usually assigned to

28 8 U.S.C. § 1101 (a)(42).
29 Id.
30 Id. (using the word "may" to grant the Attorney General discretion in granting of asy-

lum in certain cases).
31 8 U.S.C. § 1101(a)(42).
32 Nancy Kelly, Gender-Related Persecution: Assessing The Asylum Claims of Women, 26

CORNELL INT'L L.J. 625, 627 (1993).
33 Id. at 628.
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actions that take place in the public sphere.34 Whereas private sphere
activities, where women's presence is most strongly felt, are dubbed
private and beyond state interference." As a result, men and public
sphere activities are privileged over women, whose activities largely
take place in the private sphere.36

B. Rodi Alvarado's Story3 7

This story of extreme violence began in 1984 when Rodi Alva-
rado married Francisco Osorio.38 After the marriage ceremony, they
moved to Guatemala City. Three years later Rodi gave birth to their
daughter, and in 1992, their son.39

Osorio served as a soldier in the Guatemalan Army from before
the marriage until shortly before Rodi Alvarado fled Guatemala. 40 He
could kill people with impunity and he carried guns and knives at all
times.41 He used this power to frighten Ms. Alvarado into submis-
sion.42 Osorio often bragged to Rodi about his exploits as a soldier,
including throwing babies in the air then shooting them down, and
dousing elderly civilians in gasoline and lighting them on fire.43

Osorio began beating Rodi Alvarado immediately after they
were married. Rodi Alvarado stated that Osorio "always mistreated
me from the moment we were married, he was always . . . aggres-
sive."' He wanted to control Rodi Alvarado's every action, insisting
that he supervise her at all times. He took her to work in the morning
and waited to take her home at night a.4  He also insisted that she

34 Id.
35 Id.
36 Id.

37 The BIA found Ms. Alvarado's testimony of abuse credible, "specifically her account of
being unsuccessful in obtaining meaningful assistance from the authorities in Guatemala." See
In re R-A--, Int. Dec. 3403, at 11.

38 See Musalo, supra note 13, at 2. Rodi Alvarado was sixteen years-old when she married
Osorio. Id.

39 Id.
40 See Immigration Judge's Decision, supra note 17, at 2.
41 Id.
42 Id. Ms. Alvarado testified that she believed Osorio told her these horrifying stories "to

make her fearful of him and to ensure that she will submit to his power." She also testified that
Osorio said, "I am going to treat you the way they do in the military. What they demand of me,
I demand of you." Id.

43 Id.
44 See In re R-A-, Int. Dec. 3402, at 3.
45 Id.
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accompany him wherever he went,46 forcing her to go to the cantina
while he drank, and then beating her if she left before he did.47

The abuse escalated over time in both intensity and frequency.
He dislocated Rodi Alvarado's jaw when she told him that her period
was fifteen days late, kicked her in the spine repeatedly when she
would not abort her fetus, and kicked and hit Rodi Alvarado in public
at random. Ms. Alvarado testified that Osorio would kick her "when-
ever he felt like it, wherever he happened to be: in the house, on the
street, on the bus. 48

On one occasion when Rodi Alvarado was working in the
kitchen, Osorio entered and threw a machete at her, barely missing
her hands.49 Another time, when Osorio arrived home late, Osorio
asked where Ms. Alvarado had been. She replied that she had been
waiting at home for him. At this response, he grabbed Rodi Alvarado
by the hair and dragged her down the street.5 °

The mental and physical pain from the physical abuse did not
compare to that caused by the sexual abuse. Osorio raped Ms. Alva-
rado on a daily basis,5 beating her before and during the unwanted
sex.52 Osorio kicked her in the genitalia and sodomized her, causing
hemorrhaging and extreme pain. When she begged him to stop he
said, "You're my woman, you do what I say. 53

Each time Ms. Alvarado attempted to escape inside Guatemala,
Osorio found her and severely punished her for her disobedience.
When she sought refuge at her parents and brother's homes, he always
found her. Once she took her children and rented a room in a secret
location. 54 Still, Osorio found her and beat her in front of her chil-
dren, until she fell unconscious to the floor. To quell her uprisings,
Osorio threatened that if Ms. Alvarado ever left him he would "mark
... [her] face so it ... [would] be scarred forever. 55

In addition to her attempts to escape her husband's abuse, Rodi
Alvarado turned to the Guatemalan government for protection. Just

46 Id.
47 Id.
48 Id. at 3-4.
49 Id. at 5.
50 Id.
51 Id. at 4.
52 Id.
53 Id.
54 See Immigrations Judge's Decision, supra note 17, at 17.
55 Id.
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as her attempts to hide failed, so did her attempts to get protection
from the Guatemalan government. Twice she called the police, yet
they never came.56 The police did issue three citations for Osorio to
appear, but the police took no action when Osorio ignored them.57

When Rodi Alvarado appeared before a judge to ask for protection,
the judge told her he "would not interfere in domestic disputes. 58

Because of Osorio's threats and his constant physical and sexual
abuse, Rodi Alvarado believed that her only chance for survival was
to leave the country. Finally, after a brutal attack where Osorio
chased her out of the house and dragged her from a truck by her
hair, 9 she fled Guatemala and arrived in Brownsville Texas in May
1995.60 Rodi Alvarado believes that if she returns to Guatemala,
Osorio will "hunt her down and kill her."61

C. Conditions In Guatemala
"[V]iolence against women, including domestic violence, remains

common among all social classes"62 in Guatemala. Guatemalan soci-
ety generally treats domestic violence as a private, family matter,6 3

making it difficult for women to seek legal redress,' even if aware of
the possibility of redress.65 Unfortunately, in Guatemala "many
women choose the quick way out, the short cut they are committing

56 See In re R-A-, Int. Dec. 3403, at 5.
57 Id.
58 See id. In addition, to Rodi Alvarado's testimony that the judiciary refused to help her,

"Isabel," a battered woman and teacher from Guatemala, currently seeking asylum in the
United States said, "In my country ... when you seek help, when you are a married woman and
you are abused it does not matter what kind of education you have. When one looks for help,
the police say, 'This is a domestic problem. Go home and solve it.' Even if they see the man
killing his wife, they tell you, 'Go home and solve your problem there."' See Anna Shelton,
Battered Women: A New Asylum Case, THE PROGRESSIVE, Nov. 1, 1999.

59 See Immigration Judge's Decision, supra note 17, at 2.
60 See In re R-A-, Int. Dec. 3403, at 1. She left for the United States while her children

were visiting their grandparents. Id.
61 See id.
62 U.S. DEP'T OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS & LABOR, Guatemala

Country Report on Human Rights Practices for 1998 (1999) [hereinafter 1998 Guatemala Coun-
try Report].

63 See id.
64 See id.
65 In 1996, after Ms. Alvarado left Guatemala, the Intrafamily Violence Law went into

effect. It "provides for issuing restraining orders against alleged aggressors, and obligates the
national police to intervene in situations of domestic violence." See 1998 Guatemala Country
Report, supra note 62, at 8. Despite this law, the Guatemalan government still cannot help
domestic violence victims, because women do not report the violence, the police force lacks
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[is] suicide."66 These women can no longer put up with the abuse and
"this is their only way out."67

Even though the Guatemalan constitution provides for equity
among the sexes, in practice women face discrimination. In the job
market they receive a lower wage, on average, than their male coun-
terparts, and are forced to accept low-wage jobs in the textile, agricul-
ture, and retail industries.68

Despite the discrimination against women, Guatemala passed a
law in 1996 on intrafamily violence that "provided that the Public
Ministry, the national police, family courts, [and] legal clinics,... can
receive complaints of domestic violence. ' 69 The law defines domestic
violence as "whatever action or omission by direct or indirect manner
causes damage, or physical, sexual, psychological or patrimonial suf-
fering" to those in the family group.7" The law allows courts to issue
restraining orders against abusers and "obligates the national police to
intervene in situations of domestic violence."'" Despite creation of
this law, very few women bring claims for protection under its
provisions.72

Dr. Doris Bersing73 testified to the patriarchal structure of Guate-
malan society at Ms. Alvarado's asylum hearing. According to Dr.
Bersing, spouse abuse is a particular problem in Latin American,
especially Guatemala, because of the patriarchal culture of Latin
America, "the militaristic and violent nature of societies undergoing

training in gathering evidence, and the court has inadequate resources to deal with this and
many other problems. Id.

66 Shelton, supra note 58.
67 Id.
68 See 1998 Guatemala Country Report, supra note 62, at 8.
.69 Id.
70 Id.
71 Id.
72 Id. Even though very few women do complain about domestic violence, "complaints of

spousal abuse have continued to rise due to increased nationwide education programs, which
have encouraged women to seek assistance." The Prensa Libre Newspaper reported that 1,700
cases of violence against women were reported to the National Civilian Police and the family
courts between January and August of 1998. Id. While this is a positive step by the government
in protecting women from violence, these figures do not reflect what, if anything, the govern-
ment did about the violence. There may be several laws prohibiting domestic violence, but they
are useless and women are still unprotected, if the government will not or cannot stop the
violence.

73 Dr. Bersing is an expert on domestic violence in Latin American nations. See Musalo,
supra note 13, at 2.

[Vol. 11:2
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civil war, alcoholism, and sexual abuse in general."74 Few if any social
or legal organizations exist to help abused women in Guatemala.
Women who attempt to escape their abusers alone face additional bar-
riers, such as poverty. Poverty is compounded by discrimination
against women in the Guatemalan job market.75 Because of the per-
vasive nature of domestic abuse and the government's failure to stop
it, Dr. Bersing felt Rodi Alvarado would be in great danger if
returned to Guatemala.76

D. The Immigration Judge's Decision

The IJ granted Ms. Alvarado asylum because she proved past
persecution and fear of future persecution "on account of" her mem-
bership in a "particular social group" and "on account of" her political
opinion.77

In coming to the conclusion that the harm Rodi Alvarado suf-
fered qualified as "persecution" under the "refugee" definition, the IJ
summarized the most horrifying moments of Ms. Alvarado's
experience:

7s

Alvarado has experienced past persecution in the hands of her hus-
band. Osorio abused her physically, emotionally and sexually. He
raped her repeatedly, attempted to forcefully abort their second child
by kicking her in the spine. He dislocated her jaw, tried to cut her
hands off with a machete, kicked her in the abdomen and vagina and
nearly pushed out her eye. Under the narrowest interpretations of the
above definitions, these acts of harm rise to the level of persecution.79

The IJ also found that the Guatemalan government could not or
would not control Osorio's violence against Rodi Alvarado. s° The
patriarchal belief that "the man should be able to control a wife or
female companion by any means he sees fit, including rape and tor-
ture,""l and the pervasive Guatemalan belief that domestic violence is

74 See In re R-A-, Int. Dec. 3403 at 1.
75 See Guatemala Country Report, supra note 62, at 8.
76 Id.
77 See Immigration Judge's Decision, supra note 17, at 2.
78 Id.
79 Id.
80 Id.
81 Id.
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a family matter for which intervention is inappropriate,82 left Rodi
Alvarado with no one inside Guatemala to save her.

Osorio beat Rodi Alvarado "on account of" her membership in
the social group, "Guatemalan women who have been involved inti-
mately with Guatemalan male companions, who believe that women
are to live under male domination."83 According to the IJ, this group
qualifies as a social group for purposes of the "refugee" definition,
because the group shares a common gender,' and experience of being
in a relationship with a man who believes that men may do as they
please with their female companions.85

Finally, the J found that Rodi Alvarado proved the nexus, or "on
account of" element. When women become involved with men who
practice male domination, and these men violently abuse them, the
women are targeted because of their membership to the social group
of "female companions of men who believe in male domination and
desire ... to keep women subservient."86

The IJ found support for her finding that Osorio abused Rodi
Alvarado "on account of" her membership in a "particular social
group" in In re Kasinga. She stated:

The Board recently held that an asylum applicant who was unwilling
to undergo female genital mutilation (FGM) had a well-founded fear
of persecution on account of her membership in a social group of
'young women of the Tchamba-Kunsuntu Tribe who have not had
FGM, as practiced by that tribe, and who oppose the practice.' The
Board recognized FGM as a form of sexual oppression to assure male
dominance and exploitation. In similar ways, the acceptance of
spousal abuse assures male dominance and exploitation by enabling
men to exert control over their female companions through threats or
acts of violence. 87

Rodi Alvarado also qualified as a "refugee" "on account of" her
political opinion or imputed political opinion. First, the IJ found that
Rodi Alvarado expressed a political opinion. Second, the U also

82 Id.
83 Id.
84 Id. at 9.
85 Id. This language comes from In Matter of Acosta, which defines a the test for a "partic-

ular social group." Matter of Acosta, 19 I & N Dec. 211, 233 (1985).
86 See Immigration Judge's Decision, supra note 17, at 10.
87 Id. at 11.
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found that Osorio abused Rodi Alvarado "on account of" a political
opinion or a political opinion that he imputed to her.88 Whether Rodi
Alvarado actually held a political opinion against male domination or
her husband simply thought she did, her "resistance [to her husband's
abuse] constituted the expression of [this] political opinion against
male domination, or could be interpreted as such by her husband. 89

The IJ stated:

Alvarado's resistance to Osorio's acts of domination, constituted a
challenge to his opinion that women are to be subordinate to men.
The resistance can be characterized as Alvarado's expression of a
political opinion against this notion of male domination. And even if
it were not characterized as an expression, it can be inferred from his
increased violent behavior that he imputed this opinion to her.90

INS appealed the IJ's grant of asylum to Rodi Alvarado. INS
argued that "Guatemalan women who have been involved intimately
with Guatemalan male companions, who believe that women are to
live under male domination" does not qualify as a "particular social
group, '"91 and that Rodi Alvarado's husband did not harm her "on
account of" her membership in this group.92 In addition, INS argued
that Rodi Alvarado was not abused "on account of" her political opin-
ion, or "on account of" an imputed political opinion.93

At the time INS appealed the IJ's decision in Rodi Alvarado's
case, the INS failed to appeal other grants of asylum to women suffer-
ing domestic violence.94 Because of this, Rodi Alvarado's counsel

88 Id. In other words, Rodi Alvarado may or may not have believed that she did not have
to live under male domination, but Osorio believed that Rodi Alvarado held this political
opinion.

89 See Musalo, supra note 13, at 1181.
90 See Immigration Judge's Decision, supra note 17, at 11.
91 See In re R-A-, Int. Dec. 3403 at 1.
92 Id.

93 Id.
94 See Musalo, supra note 13, at 1178. See also In re A and Z, A 72 190 893, A 72 7793 219

(IJ Arlington Dec. 20, 1994) (granting asylum to a Jordanian women abused by her husband
under the "particular social group theory," she belonged to the social group of women who "are
challenging the traditions of Jordanian society and government"); In re M and K, A 72 374 558
(IJ Arlington Aug. 9, 1995) (granting asylum to a women from Sierra Leone who was abused by
her husband; the IJ granted asylum because of her membership in the social group of "women
who have been punished with physical spousal abuse for attempting to assert their individual
autonomy").
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wrote to INS's General Counsel asking INS to reconsider its appeal.95
INS did not reconsider, and the case proceeded to the BIA.

III. ANALYSIS - POLITICAL OPINION & IMPUTED POLITICAL

OPINION

Using a two-step process,96 the BIA found that Rodi Alvarado
was not harmed "on account of" her political opinion.97 First, the BIA
argued that Rodi Alvarado did not "h[o]ld or evince a political opin-
ion, unless the desire not to be harmed is in itself a 'political opin-
ion.""' Second, the BIA argued that even if Rodi Alvarado held a
political opinion against male domination, her husband did not abuse
her because of this opinion, or an imputed opinion.99

A. Rodi Alvarado's Political Opinion
First and foremost, Rodi Alvarado held the belief that she did not

have to live under male domination and suffer domestic violence, a
tool used to maintain male dominance. 100 A woman may assert this
opinion each time she resists her husband's abuse. "[A] woman may
be battered or have a well-founded fear of persecution because she
has expressed the political opinion that she has the right to be free
from violence, either by opposing the violence, leaving her abuser or
seeking state protection."' 0' This resistance, which amounts to politi-
cal opposition, often results in severe retribution from the abuser,
because it threatens male domination. In fact, "studies show. .. that a
woman's risk of harm increases dramatically at the point when she
leaves her abuser or seeks state protection."' 2 In short, when women
leave or rebel against their abusers they express the opinion that they
do not have to live under male domination, and those women who do
rebel suffer severe consequences for this belief as evidenced by the
increased risk of harm upon flight. Thus, when Rodi Alvarado fled

95 See Musalo, supra note 13, at 1181.
96 Id.
97 See In re R-A-, Int. Dec. 3403 at 1.
98 Id. at 12.
99 Id.
100 Pamela Goldberg, Anyplace But Home: Asylum in the United States for Women Fleeing

Intimate Violence, 26 CORNELL INT'L L.J. 565, 598 (1993).
101 See In re R-A-, Int. Dec. 3403 at 1.
102 Deborah Anker, et. al Women Whose Governments Are Unwilling to Provide Reasona-

ble Protection from Domestic Violence May Qualify as Refugees Under United States Asylum
Law, 11 GEO. IMMIGR. L.J. 709, 741-42 (1997).
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her husband's abuse, she exerted the political opinion that she had the
right to be free from her husband's violence. And each time Osorio
found Rodi, he punished her for this belief, thus reinforcing his male
dominance.

The BIA failed to find that Rodi Alvarado held a political opin-
ion because it looked for activities in the public sphere, like strikes
and picket lines, popularized by male dominated political systems.
The BIA clung to a public-private dichotomy by exulting the public,
the sphere dominated by men, and devaluing the private, the sphere
dominated by women. In privileging the public over the private, the
BIA expected Rodi Alvarado to use public methods to express her
desire to escape male domination. While, it did not expressly require
public methods, in ignoring Rodi Alvarado's actions within the private
sphere, the BIA manifested its preference for public displays of politi-
cal fervor. For example, Rodi Alvarado, on several occasions, fled her
abuser and sought refuge at her brother and parents' homes. 10 3 After
failing to escape her abuser by staying with family members, Rodi
Alvarado secretly escaped to a hotel room.104 In attempting to seek
government protection, Rodi called the police several times and went
before a judge to ask for his help.10 5 In seeking the protection of
others, she expressed the political opinion that she did not have to
suffer abuse, that she did not have to live under male domination, and
that her family and the government should protect her from this
abuse. Despite the overwhelming evidence that Rodi Alvarado
expressed a political opinion within the private sphere, the BIA, in
looking for public displays, ignored this evidence and found that Rodi
Alvarado did not hold a political opinion.'0 6

The Ninth Circuit, where this case arose, does not require an asy-
lum applicant to provide evidence of public displays of a political
opinion. 107 In Lazo-Majano v. INS,1°8 the applicant begged asylum to
escape physical and sexual abuse by a member of the El Salvadoran
military, who regarded her as a subversive.10 9 The applicant's husband

103 See In re R-A-, Int. Dec. 3403 at 4.
104 Id.
105 Id. at 5.
106 See id. at 15
107 The BIA that decided Rodi Alvarado's case sits in the Ninth Circuit. The BIA is

required to follow Ninth Circuit Decisions.
108 See 813 F.2d 1432 (9th Cir. 1987).
109 Id. at 1433.

2001]



CIVIL RIGHTS LAW JOURNAL

left El Salvador after abandoning a political group. This abandon-
ment resulted in pursuit by the guerillas and distrust by the govern-
ment.110 Lazo-Majano remained in El Salvador and began performing
housework for Rene Zuniga, an officer in the military,' who repeat-
edly raped and beat her,'1 2 while she worked for him. He threatened
to kill Lazo-Majano and her husband if her husband ever returned.113

Zuniga also threatened to "have her tongue cut off, her nails removed
one by one, [and] her eyes pulled out" if she ever complained of his
brutal acts toward her. 4 The Ninth Circuit found that Lazo-Majano
had a political opinion, even though she did "not participate in polit-
ics," ' 5 and even though she "camouflaged" it.'16 She held the political
opinion "that the Armed Forces is responsible for lawlessness, rape,
torture and murder."" 7 The Ninth Circuit did not require that she
participate in public displays of political defiance. In fact, it did not
require any evidence of public display. Rather, the Ninth Circuit
found she had a political opinion without reference to any evidence at
all. Therefore, in the Ninth Circuit a party may have a political opin-
ion under the "refugee" definition, without providing evidence of a
public display.

In addition to being contrary to case law, the BIA's public sphere
preference ignores the reality of domestic abuse. The BIA's require-
ment will make it difficult for any domestic violence victim to estab-
lish political opposition to patriarchalism, because domestic violence
victims will not often publicly display opposition to their abuse for
fear of instigating further violence. A battered woman who publicly
opposed male domination and domestic violence would suffer severe
retribution from her husband as a result. Many women suffer severe
attacks after private displays of opposition to male dominance. The
beating Ms. Alvarado received after running to a secret hotel1 8 is an
excellent illustration of this. If women suffer violence because of pri-
vate opposition, they most certainly would suffer violence for public
displays of opposition. Knowing this, abuse victims are not likely to

110 Id.
111 Id.
112 Id.
113 Id.
114 Id.
115 Id. at 1435.
116 Id.
117 Id.
118 See In re R-A-, Int. Dec. 3403 at 4.
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publicly display their opinion against domestic violence for fear of
instigating further violence.

In sum, the BIA wrongly found that Rodi Alvarado did not have
a political opinion. Rodi Alvarado did hold the political opinion that
she did not have to live under male domination. However, in embrac-
ing the public sphere over the private, the BIA failed to see Rodi
Alvarado's political opinion, because it was looking for public display.
The Ninth Circuit does not require such a requirement under Lazo-
Majano. In addition, this public sphere preference ignores the reality
of domestic violence and will preclude most domestic violence victims
from proving persecution "on account of" political opinion.

B. "On Account Off' Political Opinion or Imputed Political
Opinion

In the second prong of its analysis, the BIA argued that there is
no nexus between Rodi Alvarado's opinion and the beatings; that the
"abusive behavior was [not] dependant in any way on her views, 19

that her husband "had [no] understanding of [her] perspective or...
even cared what the respondent's perspective might have been.""12 In
short, the harm did not arise "in response to any objections made by
[Rodi Alvarado] to her husband's . .. domination over her. ' 121 The
BIA also rejected the argument that Osorio beat Rodi Alvarado
because of an imputed political opinion.122 Osorio did not have "any
understanding of the respondent's perspective," nor did he even care
what the respondent's perspective might have been.123 To support this
argument the BIA pointed to the following quotations: "You're my
woman and I can do what ever I want,' 124 and "As time went on, he
hit me for no reason at all. ' 125 The BIA argued that these proved that

119 See id. After stating that the evidence did not show that Rodi Alvarado had a political
opinion, the Board then assumes she has one for the purpose of proving that there is no nexus
between the political opinion and the abuse. Id.

120 Id.
121 Id. Note the difference between Section 2 and Section 1. In Section 1, I addressed the

BIA's assertion that Rodi Alvarado did not hold a political opinion, while in Section 2, I will
address the BIA's assertion that Osorio did not harm Rodi Alvarado because of any political
opinion that she might have held.

122 See In re R-A-, Int. Dec. 3403, slip op. at 15 (B.I.A. June 11, 1999).
123 Id. at 12.
124 See id.
125 Id. at 14.
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Osorio acted randomly, not because of "his perception of [Rodi Alva-
rado's] opinion."

In rejecting the IJ's finding of an imputed political opinion,126 the
BIA addressed Lazo-Majano,127 partially relied by the IJ. In Lazo-
Majano the Ninth Circuit identified several different analytical con-
structs by which the persecution of the victim could be characterized
as "on account of" political opinion.'28 The Ninth Circuit argued that
Zuniga asserted the opinion that he had the right to dominate women
with violence each time he beat or raped Lazo-Majano. When Lazo-
Majano resisted or attempted to flee the abuse, she asserted the con-
trary opinion, that she did not have to suffer male domination and
violence. 29 The Ninth Circuit wrote:

[I]f the situation is seen in its social context, Zuniga is asserting the
political opinion that a man has a right to dominate and he has perse-
cuted Olimpia to force her to accept this opinion without rebellion.
Zuniga told Olimpia that in his treatment of her he was seeking
revenge. But Olimpia knew of no injury she had ever done Zuniga.
His statement reflects a much more generalized animosity to the
opposite sex, an assertion of a political aspiration and the desire to
suppress opposition to it. Olimpia was not permitted by Zuniga to
hold an opinion to the contrary. When by flight, she asserted one, she
became exposed to persecution for her assertion. Persecution
threatened her because of her political opinion.1 30

The BIA rejected this "male domination" aspect of Lazo-Majano as
contrary to the Supreme Court decision INS v. Elias-Zacarias'31

Elias-Zacarias held that "[t]he ordinary meaning of the phrase 'perse-
cution on account of... political opinion' in 101(a)(42) is persecution
on account of the victim's political opinion, not the persecutor's., 132

According to the BIA, Lazo-Majano's "male domination" theory
does not withstand Elias-Zacarias's directive that the political opinion
grounds for asylum must be based on the victim's political opinion

126 See id. at 13-15.
127 813 F.2d 1432 (9th Cir. 1987), overruled on other grounds by Fisher v. INS, 79 F.3d 955

(9th Cir. 1996).
128 Lazo-Majano, 813 F.2d at 1435.
129 See id.
130 Id.
131 502 U.S. 478 (1992).
132 Id. at 482, 816.
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rather than the persecutor's. The evidence showed that Zuniga beat
Lazo-Majano because of his animosity towards women, not because of
her views against male domination.133 Thus, the BIA held that Rodi
Alvarado could not gain asylum under the Lazo-Majano male domi-
nation construct, because, under Elias-Zacarias, although Rodi Alva-
rado's husband might have beaten her because of his own views on
men and women, the evidence does not show that he beat her because
of what he thought Ms. Alvarado believed.134

The BIA also used Elias-Zacarias to strike down Rodi Alva-
rado's argument based on Lazo-Majano. Rodi Alvarado argued that
Osorio "imputed a hostile opinion to her from her acts of resistance to
his violence and that he then punished her for that hostile opinion." '135
This argument fails, according to the BIA, because the "on account
of" political opinion requirement is not satisfied.136 According to the
BIA, a valid argument for political opinion does not exist under Elias-
Zacarias where a persecutor holds a certain opinion, and the victim's
actions conflict with that opinion: "[T]he existence of a political opin-
ion held by a persecutor, and actions by a victim that conflict with the
demands of the persecutor, are not sufficient to require a conclusion
that the persecutor seeks to harm the victim because of a contrary
political opinion attributed to the victim." '137 Therefore, the BIA
found that Osorio may have believed that he may dominate his wife,
but Rodi Alvarado's acts of opposition, without more do not satisfy
persecution "on account of" her political opinion or imputed political
opinion. 138 Because the BIA found that she did not hold her own
political opinion,"' and that Rodi's husband did not impute one to
her, 4 ' she could not gain political asylum "on account of" her political
opinion.

133 The BIA did not explicitly state that this was the reason Lazo-Majano did not withstand
Elias-Zacarias, but it is clear that this is the reason because of the BIA's focus on the Elias-
Zacarias holding that political opinion asylum must be based on the victim's political opinion.
Id. The only reason that the BIA explicitly gave was that there were no cases in the Ninth
Circuit after Elias-Zacarias that cited the male domination portion of Lazo-Majano. Id.

134 See In re R-A-, Int. Dec. 3403 at 1.
135 Id.
136 Id. at 14.
137 See id. at 15.
138 See id. at 14.

139 See id.

140 See id. at 14-15.
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The BIA erred in using Elias-Zacarias to strike down the argu-
ment that Osorio beat Rodi Alvarado because of an imputed political
opinion. Elias-Zacarias is a narrow, factually based holding that the
BIA in Rodi Alvarado's case took too far. In Elias-Zacarias, armed
guerrillas came to the applicant's home, and asked Elias-Zacarias and
his family to join their cause against the government.141 They refused,
and the guerrillas "told them that they would be back, and that they
should think it over about joining them." Elias-Zacarias did not join
the guerrillas because he feared that if he did so, the government
would retaliate against him and his family. "[B]ecause he was afraid
the guerrillas would return," he fled Guatemala for the United States.
The United States Supreme Court, in Elias-Zacarias, held that that
"the ... Ninth Circuit had no proper basis to set aside the Board of
Immigration Appeals (BIA)'s denial of asylum to a Guatemalan
youth who fled his country after armed and masked guerrillas came to
his home in an attempt to recruit him to join their forces."' 42

Deborah Anker, Carolyn P. Blum and Kevin R. Johnson argue
that Elias-Zacarias provides "little meaningful guidance" to asylum
adjudicators on the meaning of "'persecution on account of political
opinion' and its application in concrete cases, ' except that the appli-
cant, Elias-Zacarias, "failed to provide sufficient evidence to support
his claim. ' "4 The opinion was narrow and based on its facts.1 45 It "did
not articulate any major legal principles to guide interpretation of the
key statutory term at issue -'persecution on account of political opin-
ion,""" and therefore should not be stretched "beyond what it
'facially holds.' "147

The authors further explain that the opinion placed the spotlight
on the victim, Elias-Zacarias's political opinion.'48 In doing so, the
court did not define the term political opinion.149 It did not explain
"what constitutes a cognizable political opinion, nor decide whether

141 See discussion, supra Part Il(A).
142 Deborah Anker, et. al., The Supreme Court's Decision in INS v. Elias-Zacarias: Is There

Any 'There' There?, 69 INTERPRETER RELEASES 285, 286 (1992).
143 Id.
144 Id.
145 Id.
146 Id.
147 Id.
148 See id. at 287-88.
149 Id.
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Elias-Zacarias himself had one, as a way of providing what would con-
stitute a political opinion."150

In addition, in focusing only on the plain meaning of the phrase
"on account of" political opinion, the Supreme Court ignored the his-
tory and development of the refugee definition and the definition's
relation to international law.l"' Therefore, the authors argue, Elias-
Zacarias does not provide a grand political opinion theory. 152

Furthermore, argue the authors, the Court did not decide what
evidentiary requirement satisfies the "on account of" political opinion
ground for asylum."i 3 Rather, the Supreme Court simply rejected the
evidence provided by Elias-Zacarias 54 "[I]t merely restated the deci-
sion's recurrent theme: whatever unspecified evidence might be
required, Elias-Zacarias ha[d] not presented it.' 55

In In re R-A-, the BIA extended Elias-Zacarias beyond its
moorings and used it as a broad directive against application of the
political opinion ground for asylum to the facts of Rodi Alvarado's
case. As stated above, Elias-Zacarias did not establish the broad
directive that no nexus exists where the persecutor holds a political
opinion and the victim acts in opposition to a persecutor's demands.156

Rather, the Supreme Court's refusal to define the "on account of"
political opinion ground supports the idea that the Court meant for
lower courts to construe the terms broadly, in a case-by-case
manner.157

In opposition, the BIA erred in applying Elias-Zacarias in a
destructively broad sweeping manner, and in the process eliminated
two cases, Rodi Alvarado's and Lazo-Majano. The BIA ignored the
factually based holding of Elias-Zacarias, and instead used the follow-
ing finding from Elias-Zacarias to destroy Lazo-Majano and deny
Rodi Alvarado asylum: "the existence of a political opinion held by a
persecutor and actions by a victim that conflict with the demands of
the persecutor, are not sufficient to require a conclusion that the per-

150 See id.

151 Id.
152 Id.

153 Id.
154 Id
155 Id.
156 See id.
157 See id.
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secutor seeks to harm the victim because of a contrary political opin-
ion attributed to the victim. 15 8

Instead, the BIA should have examined Rodi Alvarado's case
individually and looked at the domestic violence in its social context.
Had the board examined the domestic violence suffered by Rodi
Alvarado in its social context, it would necessarily have found that
Osorio abused Rodi because of her political opinion or imputed politi-
cal opinion. The analysis of domestic violence goes beyond "the man,
the woman and the family and look[s] to the structure of relationships
and the role of society in underpinning that structure."' 59 Domestic
Violence is a "function of the belief, fostered in all cultures, that men
are superior and that the women they live with are their possessions
or chattels that they can treat as they wish and as they consider appro-
priate.""16 It is the ultimate tool for subordinating women,'61 and rein-
forces the stereotypical roles of women, such that "men initiate abuse
against women on the basis of deviations from those stereotypes.' ' 62

Thus, the abusers are motivated by their victim's gender,163 as they
seek "to punish the [female] victim in order to further subordinate the
victim's group based on negative views of them.""16

A look at domestic violence in its social context shows that
women become targets of men, whose goal is to subordinate women
and maintain male power. Any opposition, as perceived by men,
becomes a transgression against an entire societal structure that main-
tains the subordination of women. The solution to these transgres-
sions is violence. The violence subordinates women and maintains
male power. Applying this to the case at bar, Osorio beat Rodi Alva-
rado to maintain her subordination and the subordination of women
as a whole. He targeted her because of her gender, to maintain his
own superiority and the patriarchalism entrenched in Guatemalan
society. Rodi Alvarado's acts of escape and rebellion became serious
threats to male domination, representing an affront to the Guatema-
lan political and social structure. Ms. Alvarado's acts of rebellion

158 See In re R-A-, int. Dec. 3403 at 1.
159 Rhonda Copelon, Recognizing the Torture in the Everyday: Domestic Violence as Tor-

ture, 25 COLUM. HUM. RTS. L. REV. 291, 304 (1994).
160 Id.
161 Patricia A. Seith, Escaping Domestic Violence: Asylum as a Means of Protection for

Battered Women, 97 COLUM. L. REV. 1804, 1810 (1997).
162 See id..
163 Id.
164 See id.
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were transgressions against this structure, and necessitate reaction by
Osorio to maintain the male power structure. In short, Osorio
targeted Ms. Alvarado for abuse, to subordinate her and to perpetu-
ate male domination; he beat her "on account of" the imputed politi-
cal opinion that she did not have to live in a male dominated,
patriarchal society.

IV. ANALYSIS: IN RE KASINGA

In rejecting Rodi Alvarado's plea for asylum based on her mem-
bership in a "particular social group," the BIA distinguished her case
from In re Kasinga. The BIA found that, unlike Female Genital Muti-
lation (FGM) in In re Kasinga, domestic violence is not pervasive in

165Guatemala, women are not expected to undergo domestic vio-
lence,166 and non-abused women are not socially ostracized.167 The
BIA wrongly focused on these factors and ignored the overpowering
similarities that establish that Osorio persecuted Rodi Alvarado "on
account of" her membership in a "particular social group." Initially,
this section lays out the legal standard that an asylum applicant must
meet to establish persecution "on account of" membership in a "par-
ticular social group." Then, it uncovers the error in the BIA's decision
by pointing out the pervasive similarities between In re Kasinga and
In re R-A-.

A. The Acosta Test: Determining What Constitutes A "Particular
Social Group."

The United States may grant asylum to a female applicant who
proves persecution based on her membership in a "particular social
group., 168 The Board of Immigration Appeals in Matter of Acosta169

defined a "particular social group" to mean:

[P]ersecution that is directed toward an individual who is a member of
a group of persons all of whom share a common, immutable character-
istic. The shared characteristic might be an innate one such as sex,
color or kinship ties, or in some circumstances it might be a shared

165 See In re R-A-, Int. Dec. 3403 at 1.
166 Id.
167 See id.
168 8 U.S.C. § 1101(a)(42).
169 19 I & N Dec. 211 (B.I.A. 1985).
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past experience such as former military leadership or land ownership.
The particular type of group characteristic that will qualify under this
construction remains to be determined on a case-by-case basis. How-
ever, whatever the common characteristic defined the group, it must
be one that the members of the group either cannot change, or should
not be required to change because it is fundamental to their individual
identities or consciences. 170

To establish persecution "on account of" membership in a "par-
ticular social group" under Matter of Acosta, the applicant must
prove three factors. First, the proposed group must be cognizable as a
particular social group. A group is cognizable if its members share a
"common, immutable characteristic" that the members of the group
either cannot or should not be required to change because the charac-
teristic is fundamental to their individual identities. 7 1 Second, the
applicant must establish their membership in that particular social
group.172 Third, the applicant must show that the attacker targeted
the victim for persecution "on account of" the victim's membership in
that "particular social group.' '1 73

Several circuits have adopted that Acosta immutability test. The
First Circuit adopted the standard in Ananeh-Firempong v. INS. l7 4

The Third Circuit adopted the test in Fatin v. INS.'75 The Seventh
Circuit adopted the Acosta immutability test after analyzing several
different versions of the test, because it "believe[d] it was the best
approach" and "preserves the concept that refugee status is restricted
to individuals who are either unable by their own actions, or as a mat-
ter of conscience should not be required, to avoid persecution.' 17 6

Several other circuits have adopted a modified Acosta immutabil-
ity test. The Second Circuit defines a particular social group as a
group of "individuals who possess some fundamental characteristic in
common that serves to distinguish them in the eyes of a persecutor -

170 Id. at 233.
171 Id. at 233-34.
172 See Sanchez-Trujillo v. INS, 801 F.2d 1571, 1574-75 (1986).
173 Id. at 1575.
174 766 F.2d 621, 626 (1st Cir. 1985).
175 12 F.3d 1233, 140 (3d Cir. 1993).
176 See Lwin v. INS, 144 F.3d 505, 512 (1998). Before adopting the Acosta immutability

test, the court analyzed and rejected the variations on the Acosta test used by Ninth Circuit and
the Second Circuit. Id. at 511-12.
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or in the eyes of the outside world generally."' 77 The Ninth Circuit
defines a particular social group to mean "a group of people closely
affiliated with each other, who are actuated by some common impulse
or interest. Of central concern is the existence of a voluntary associa-
tional relationship among the purported members, which imparts
some characteristic that is fundamental to their identity as a member
of that discrete social group." '178 Even though the Ninth Circuits
strays from Acosta, it still uses the fundamental characteristic portion
of Acosta.179

B. Acosta's Application: In Re Kasinga

The BIA applied Acosta in In re Kasinga to determine the valid-
ity of the proposed social group.180 Many thought the In re Kasinga
decision would positively impact gender-based asylum claims, because
it granted asylum to Fauziya Kasinga on the basis of persecution "on
account of" her membership in a "particular social group," defined in
part by gender.181 However, the BIA's departure from In re Kasinga
in Rodi Alvarado's case has dimmed this light. Unlike In re Kasinga,
the BIA rejected Rodi Alvarado's claim of persecution "on account
of" her membership in a "particular social group," defined in part by
gender. And, although the BIA departed from it's reasoning in In re
Kasinga, the BIA attempted to show that it's ruling in Rodi Alva-
rado's case was consistent with In re Kasinga. It failed. Instead, the
BIA created differences where in fact no differences exist. The BIA
used these nonexistant differences to deny Rodi Alvarado the asylum
that she deserves under In re Kasinga.18 Despite the BIA's attempt
at differentiation, In re Kasinga does establish a framework for pro-
viding asylum to Rodi Alvarado.

Fauziya Kasinga, a citizen of Togo and a member of the
Tchamba-Kunsuntu tribe, fled to the United States at age 19 to escape
Female Genital Mutilation (FGM), a ritual performed on most young
women of her tribe when they turn 15 years of age.18 3 Fauziya Kas-

177 See Gomez v. INS, 947 F.2d 660, 664 (2d Cir. 1991).
178 See id.

179 Id.
180 See In re Kasinga, Int. Dec. 3278, at 3 (applying Matter of Acosta from Third Circuit

where the case arose).
181 See Immigration Judge's Decision, supra note 17, at 2.
182 See Seith, supra note 161, at 1835-37.
183 See In re Kasinga, Int. Dec. 3278, at 3.
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inga escaped this ritual when she turned 15, because of her influential
father,1" however, she lost that protection at age 16 when her father
died.185 After her father died, her aunt, under tribal custom, became
her primary authority figure, 86and, at age seventeen, forced her into a
polygamous marriage with a forty-five year-old man with three
existing wives.'87 Under tribal custom, her aunt planned to force Kas-
inga to submit to FGM before consummation of her marriage."8

Kasinga could not find refuge from forced FGM anywhere in
Togo.189 The Togolese Police and the Government of Togo would not
take steps to protect Kasinga.19° Fearing imminent mutilation, Kas-
inga fled Togo with the help of her older sister.91 In addition, Kas-
inga's aunt reported Kasinga's escape to the police." Thus, if
returned to Togo, the police would take Kasinga back to her husband,
and Kasinga would suffer forced FGM.

The BIA granted Kasinga political asylum based on her member-
ship in the "particular social group" consisting of "young women of
the Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by
that tribe, and who oppose the practice."' 93 This group satisfied the
Acosta test for defining a "particular social group" because the "char-
acteristic of being a 'young woman' and a 'member of the Tchamba-
Kunsuntu Tribe' cannot be changed,"' 94 and "[t]he characteristic of
having intact genitalia is one that is so fundamental to the individual

184 Id.
185 Id.
186 Id. Kasinga's mother lived in Benin with he family, after she was forced from the family

home in Togo. Id.
187 See id. at 3.
188 Id.
189 Id. The applicant provided a letter from Assistant Professor of Cultural Anthropology

at Duke University, Charles Piot, stating that "a woman of the Tchamba people probably would
be expected by her husband to have undergone a clitoridectomy." Id.

190 Id.
191 Id. After she left Togo, she went to Ghana. However, she feared that her aunt and

husband would find her in Ghana. Therefore, she fled Ghana for Germany. Once in Germany
she started a conversation with a German woman. Upon hearing Kasinga's story, the woman
offered Kasinga temporary shelter. While in Germany she met a Nigerian man. She told him
her story and he offered to sell Kasinga his sister's British passport so that she could seek asylum
in the United States, where she had family. She used this passport to fly to the United States.
When she landed at Newark International Airport she immediately requested asylum, and did
not attempt to enter the United States fraudulently.

192 Id. The applicant provided the court with a letter from her mother "confirm[ing] that
the Togolese police were looking for the applicant following her escape." Id.

193 See id. at 3.
194 Id.
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identity of a young woman that she should not be required to change
it." 1 95

The BIA found that Kasinga was targeted "on account of" her
membership in the "particular social group," defined in part by young
women who have not undergone the practice of FGM.1 96 In finding
this, the BIA analyzed FGM in its social context. It found that FGM
is a form of "sexual oppression" that is "based on the manipulation of
women's sexuality in order to assure male dominance and exploita-
tion." '19 7 Groups practice FGM "to overcome sexual characteristics of
young women of the Tribe who have not been, and do not wish to be,
subjected to FGM., 198 Because the tribe targeted women who had not
suffered FGM, in order to subordinate them, the BIA found Kasinga's
persecution was "on account of" her membership in a "particular
social group." 199

In re Kasinga establishes a basis for granting asylum to Rodi
Alvarado." The decision establishes the following: (1) FGM is used
to control women's sexuality and assure male dominance,2"1 it is "a
form of sexual oppression... based on the manipulation of women's
sexuality in order to assure male dominance and exploitation;"2 2 (2)
the evidence showed that Kasinga could not obtain government or
other protection anywhere in Togo;2°3 (3) "young women of the
Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by
that tribe, and who oppose the practice ' 2° constitutes a particular
social group. In sum, women living in a particular country, subject to
FGM that are unable to get governmental protection, and who oppose
the practice, constitute a social group.20"

The similarities between Kasinga's case and Rodi Alvarado's out-
weigh any differences that might exist, and thus In re Kasinga does

195 Id.
196 See id.
197 Id.
198 Id.
199 Id. The BIA stated that the assurance of male domination did not have to be the only

motive. It only had to be a partial motive. It stated that "FGM is practiced, at least in some
significant part, to overcome sexual characteristics of young women of the tribe." Id.

200 See Seith, supra note 161, at 1835-37.
201 Id.
202 Id.
203 Id.
204 Id.
205 Id.
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provide a basis for granting asylum to Rodi Alvarado. As in the
BIA's view of FGM, domestic violence is used to control women's
sexuality and is a form of oppression. In addition, just like the evi-
dence in In re Kasinga, the evidence in Rodi Alvarado's case estab-
lished that she could not obtain government or other protection
anywhere in Guatemala. Finally, Kasinga and Rodi Alvarado identi-
fied "particular social groups" defined by gender plus one or more
other characteristics. In sum, as in In re Kasinga, Rodi Alvarado suf-
fered from a form of violence used to subordinate women, could not
get government protection, and established her membership in a
group of women, subject to domestic violence, who oppose the prac-
tice. Therefore, Rodi Alvarado should also receive asylum in the
United States.

Instead of recognizing these similarities, the BIA took great pains
to distinguish Rodi Alvarado's case from Kasinga's case, so as to
explain the different results. The majority in In re R-A- character-
ized FGM as a pervasive and important practice in the Tchamba-Kun-
suntu tribe that drew threats of violence, and social ostracization to
those who refused to undergo it. It differentiated domestic violence
from FGM in the following ways: (1) the evidence did not show that
"domestic violence is ... [a] societally important practice," (2) failure
to commit or suffer domestic violence does not cause social ostriciza-
tion - non-abusive husbands and non-abused wives are not socially
ostracized because they are not abusive or abused, and (3) Rodi Alva-
rado did not show that domestic violence was so pervasive that Guate-
malan society targets women who have not been abused and who
oppose the practice. Based on these differences, the BIA struck down
the "particular social group" of "Guatemalan women who have been
involved intimately with Guatemalan male companions, who believe
that women are to live under male domination."

These differences do not eradicate the strong similarities between
the In re Kasinga and In re R-A-. The BIA did not grant asylum to
Kasinga because FGM was an important practice in her tribe, because
Kasinga would suffer social ostracization, or because the practice of
FGM was pervasive in Kasinga's tribe. In fact, FGM was not so per-
vasive in Kasinga's tribe that Kasinga's father could not protect her
from the procedure prior to his death. Rather, the BIA in In re Kas-
inga granted asylum because she proved a "well-founded fear of harm
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on account of her membership in a group composed of persons shar-
ing her specific circumstances."2 °6

Similarly, the BIA should have granted Rodi Alvarado asylum
because she proved a well-founded fear of harm "on account of" her
membership in a group of persons sharing her specific circumstance of
being intimately involved with a Guatemalan male who believes that
women are to live under male domination. In both cases, In re Kas-
inga and In re R-A- the applicants identified a valid "particular
social group" under the Acosta immutability requirements. In In re
Kasinga the characteristic of being a young woman and a member of
the Tchamba-Kunsuntu tribe could not be changed. 7 And the char-
acteristic of having intact genitalia was so fundamental to the identity
of a young woman that she should not be required to change it.20 8 In
In re R-A-, the characteristic of being a woman and Rodi Alva-
rado's past relationship with Osorio, a male who believes that women
are to live under male domination, cannot be changed.

In both cases, the social group was defined by gender in conjunc-
tion with at least one additional factor. In Kasinga, gender, in con-
junction with ethnic affiliation and opposition to the practice of FGM
defined the social group. In In re R-A-, gender in conjunction with
a relationship with an abusive partner and opposition to domestic vio-
lence defined the social group. Like Kasinga, Rodi Alvarado cannot
change the first or second factors and should not be forced to change
the third.

Furthermore, in both cases the victims resisted a practice
enmeshed in the culture, broadly sanctioned in the community and
protected, even furthered, by the government. Kasinga lost the pro-
tection of her father at age fifteen and could not escape her own tribal
affiliations by establishing a life with another tribe in Ghana. Simi-
larly, Rodi Alvarado lost the protection of her family when she mar-
ried Osorio at age sixteen and could not find protection anywhere in
her native land.

In sum, In re Kasinga provided precedent for the BIA to grant
Rodi Alvarado. °9 Yet, instead of relying on the striking similarities
between these two cases, the BIA grasped at insignificant differences

206 See In re Kasinga, Int. Dec. 3278, at 3 (dissenting opinion).
207 See id.
208 See id.
209 See Seith, supra note 161, at 1810-11.
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and used these to justify the differing result. Based on the above anal-
ysis, the BIA should have granted Rodi Alvarado political asylum
under In re Kasinga. The BIA's failure to grant political asylum may
cost Rodi Alvarado her life.

V. ANALYSIS: INTERNATIONAL AUTHORITY FOR GRANTING
WOMEN SUFFERING DOMESTIC VIOLENCE ASYLUM

Under the reasoning applied in Islam v. Secretary of State for the
Home Department and Regina v. Immigration Appeal v. Immigration
Appeal Tribunal and Another Ex Parte Shah ("Islam"),21 the BIA
should grant Rodi Alvarado political asylum based on her member-
ship in a "particular social group." Islam provides international
authority for defining a "particular social group" by gender, where the
social group members cannot gain protection from their
government.211

Islam involved two women from Pakistan who applied for asylum
in the United Kingdom. One of the women fled Pakistan after her
abusive husband ejected her from the marital home.2 12 She feared
that her violent husband would accuse her of adultery, assault her, or
denounce her for sexual immorality.213 The second woman fled Paki-
stan to escape the abuse of her husband and his political faction.214 In
1990, a fight broke out between supporters of two rival political fac-
tions in the school where this applicant taught.21' After she attempted
to break-up the fight, one of the factions became hostile towards
her,216 and publicly accused her of infidelity. 217 Her husband, a sup-
porter of this faction, learned of these allegations and assaulted her.218

The assaults resulted in two hospitalizations.219 In an effort to escape
this abuse, she left her husband to seek shelter with her brother.22 0

While there, the political faction threatened her brother.221 Because

210 See Islam v. Sec. of State for Home Dep't, 2 App. Cas. 629 (1999).
211 Id.
212 Id.
213 Id.
214 Id.
215 See id. at 32.
216 id.
217 Id.
218 Id.
219 Id.
220 See id.
221 See id.
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she could not escape her husband or his political faction without draw-
ing harm to her loved ones, she fled to the United Kingdom.22

The Pakistani government could or would not control the abusers
in these two cases. Despite the constitutional guarantee against dis-
crimination on the grounds of sex, a woman's place in Pakistani soci-
ety is low. And, domestic abuse towards women is prevalent.2 3 In
short, Pakistan women are unprotected by the state: "discrimination
against women in Pakistan is partly tolerated by the state and partly
sanctioned by the state. 224

In granting these women asylum in the United Kingdom, Lords
Hoffman and Steyn identified the following as valid "particular social
groups" under the Acosta immutability test: Pakistani women, and
Pakistani women suspected of adultery that cannot gain the protection
from the Pakistani state. Under the analysis used by Lords Steyn and
Hoffman, each of these "particular social groups" gained their validity
from the fact that the women could not gain protection from the
Pakistani state. This key fact also satisfied the causation, or "on
account of," element for these two "particular social group[s]."
Therefore, where the women in question cannot gain government pro-
tection, they may have a valid asylum claim under the "particular
social group" theory.

In defining Pakistani women as a "particular social group," Lord
Steyn relied on the state sponsored discrimination against women to
distinguish the group members from others in Pakistani society. Rely-
ing on Acosta, Lord Steyn defined a "particular social group" by the
persecution "that is directed toward an individual who is a member of
a group of persons all of whom share a common, immutable charac-
teristic. '225 This "shared characteristic might be an innate one such as
sex, color or kinship ties. '226 First, Pakistani women qualify for asy-
lum under Acosta because they share the common and immutable
characteristic of sex. Second, Pakistani women share the common and
immutable characteristic of being "discriminated against and as a
group being unprotected by the state. 227 Indeed, the state tolerates

222 Id.
223 Id.
224 Id.
225 See generally, Seith, supra note, 161.
226 Id.
227 Being discriminated and unprotected by the state is an immutable characteristic under

Acosta that defines immutable characteristic as one that a person cannot or should not have to
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and sanctions such abuse. Therefore, the Acosta immutability test
"covers Pakistani women because they are discriminated against and
as a group they are unprotected by the state. 228

The fact that the State was unwilling or unable to offer protection
to either of the women in Islam provided the requisite causation ele-
ment for the "particular social group." Lord Hoffman asserted that
the "distinguishing feature of the present case is the evidence of insti-
tutionalized discrimination against women by the police, the courts
and the legal system, the central organs of the state. ' 229 Men abuse
women because they know that they will not receive reprimand,
because their victims are women. To illustrate this point Lord Hoff-
man uses the following comparison:

[S]uppose that the Nazi government in those early days did not
actively organise violence against Jews, but pursued a policy of not
giving any protection to Jews subjected to violence by neighbours. A
Jewish shopkeeper is attacked by a gang organised by an Aryan com-
petitor who smash his shop, beat him up and threaten to do it again if
he remains in business. The competitor and his gang are motivated by
business rivalry and a desire to settle old personal scores, but they
would not have done what they did unless they knew that the authori-
ties would allow them to act with impunity. And the ground upon
which they enjoyed this impunity was that the victim was a Jew....

change because it is fundamental to their individual identity. Women cannot change the charac-
teristic of being the subject of discrimination on their own. This definition fits under the facts of
Acosta, where the BIA found the alleged "particular social group" invalid because the character-
istics that defined it were not immutable because "the member of the group could avoid the
threats of the guerillas either by changing jobs or by cooperating in work stoppages." Thus they
could escape the persecution by taking actions that were within their power to take. In contrast,
the women in Pakistan cannot escape the persecution by taking actions themselves, nor can they
themselves change the status of women in Pakistan (not easily anyhow). Therefore, because
discrimination by the government may not be changed through the volitional acts of the perse-
cuted, thereby eliminating the persecution, discrimination by the government is an immutable
characteristic.

228 See In re Kasinga, Int. Dec. 3278, at 32. Lords Steyn and Hoffman reject the argument
that the "particular social group" of Pakistani women is rendered invalid because some of the
women in that group manage to escape violence. A "particular social group" is not rendered
invalid simply because "being a women does not necessarily result in persecution." Id. There-
fore, simply because those members of the "particular social group" of Pakistani women do not
all suffer persecution does not render the social group invalid. The argument does not stand up
to scrutiny, because "historically, even [under] the most and repressive regimes some individuals
in targeted groups have been able to avoid persecution." Id. Therefore, the "particular social
group" of Pakistani women is viable.

229 See id.
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[H]e is [being persecuted because of race]. An essential element in the
persecution, the failure of the authorities to provide protection, is
based upon race.23°

Men attack Pakistani women, at least in part, because they know
that the women cannot get protection from the government, and
therefore men may beat women with impunity. Therefore, Pakistani
women, who cannot get help from the State are a "particular social
group," meeting the requisite immutability and causation tests.

Under this analysis, Rodi Alvarado qualifies for asylum based on
her membership in the "particular social group" of Guatemalan
women whose government cannot or will not protect them from vio-
lence. First, like Pakistani women who cannot get help from the State,
Rodi Alvarado's group meets the two immutable characteristics
defined by Lord Steyn. Rodi Alvarado's proposed group shares the
common and immutable characteristics of sex, being discriminated
against and being unprotected by the state. Second, like the Pakistani
women, who were beaten because the state would not protect them,
Rodi Alvarado also could not get protection from the Guatemalan
authorities. 3' Therefore, Osorio abused Ms. Alvarado because she
was a woman, and as such could not get the protection of the govern-
ment, which allowed Osorio to abuse Ms. Alvarado with impunity.
Therefore, under the Islam analysis the social group of Guatemalan
women who cannot get protection from the State qualifies as a "par-
ticular social group," of which Rodi Alvarado is part.232

VI. ANALYSIS: REASON FOR DENIAL OF ASYLUM IN IN RE
R-A-

The most common reason given for not granting asylum to
women suffering from domestic violence is that the floodgates will
open. Basically, that every woman suffering domestic violence in her
home country will apply for and gain asylum, resulting in a flood of

230 Id. (Lord Hoffman's Opinion).
231 See supra Part II(C), at 8 (discussing conditions in Guatemala).
232 It goes without saying that the evidence shows that Rodi Alvarado is a member of the

"particular social group" defined as Guatemalan women whose government cannot and will not
provide them with protection from violence. The evidence shows not only that she is a Guate-
malan woman, but also that despite her numerous attempts to seek protection from the state, she
failed. Therefore, she is a member of the "particular social group" Guatemalan women whose
government cannot or will not protect them from violence.
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abused women entering the United States. The "floodgate[s] argu-
ment appeal[s] more to fear than analysis, ' 233 and fails for at least two
reasons. First, not every female asylum applicant will meet the qualifi-
cations for asylum. She must prove that she is part of a "particular
social group" or has a "political opinion." And, even if she can do
that, she still has to show that she has been persecuted or has a well-
founded fear of persecution, and that that fear is "on account of" her
political opinion or membership in a "particular social group. '234 For
example, an IJ denied asylum to a woman who had been subject to
FGM, a recognized ground for asylum, because she "failed to meet
her burden of proof, her answers were evasive and vague, she failed to
present medical evidence of female genital mutilation, and she failed
to present a birth certificate confirming the birth of her citizen
child., 235 Second, Canada, who began offering protection to battered
women seeking asylum in 1993, has not experienced an upsurge in
new asylum claims. In the first two years that Canada adopted its
gender-related guidelines that formally recognized gender-based per-
secution as a potential ground for asylum, "approximately 195 gender-
related claims for asylum were granted - about two percent of all
Canadian asylum claims filed since the guidelines went into effect. 236

Thus, the floodgates argument, does not stand up to scrutiny and
should not be used to deny asylum to women suffering domestic
violence.

Perhaps, the BIA did not feel comfortable granting asylum to a
woman suffering domestic violence in her own country, when we can-
not protect women in the United States from domestic violence.237

For example, in 1996 close to 2000 murders were attributable to inti-
mates.238 In 1996 women suffered 840,000 rape, sexual assault, rob-

233 Anjana Bahl, Home Is Where the Brute Lives: Asylum Law and Gender-Based Claims
of Persecution, 4 CARDOZO WOMEN'S L.J 33, 70 (1997).

234 Anker, supra note 142, at 745.
235 Id.
236 INS Publishes Gender Persecution Guidelines, 72 INTERPRETER RELEASES 771, 772

(June 5, 1995). Canada issued its gender guidelines in 1993. Id. at 771.
237 See generally Hope Lewis & Isabelle R. Gunning, Essay: Cleaning Our Own House:

"Exotic" and Familiar Human Rights Violations, 4 BUFF. HUM. RTs. L. REV. 123, 140 (1998).
The authors argue that the United States undermines its power and rhetoric regarding the
human rights to women because it is unwilling to "apply international human rights scrutiny to
domestic conditions." Id.

238 Lawrence A. Greenfield et. al., Violence By Intimates: Analysis of Data on Crimes by
Current or Former Spouses, Boyfriends, and Girlfriends, in BUREAU OF JUSTICE STATISTICS
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bery, aggravated assault and simple assault victimizations by their
intimates. 239 Women only report half of the violence incidents
inflicted by their intimate partners to the police.24' The most common
reasons given for failure to call the police for protection is that the
victims considered their victimization to be a private or personal mat-
ter,241 that they feared retaliation242 and that they felt the police would
not be able to help them. 243 Given the horrible statistics documenting
the failure of the United States government to stop domestic violence
against women, the BIA might have felt that it had no right to let a
domestic violence victim in the country, when we cannot protect our
own women.

VII. CONCLUSION

The BIA's decision represents a setback in the recognition of
gender-based asylum claims. The decision perpetuates the "differenti-
ation between the supposedly more private forms of persecution, typi-
cally suffered by women, and the more public forms of persecution,
typically suffered by men. ' 244 This is exactly the type of "outdated
and improper distinction 2 45 that we have tried to eliminate through
the use of tools like the INS's gender-based asylum guidelines.246 In
addition, the BIA in In re R-A- recoiled from its decision in In re
Kasinga, where it "recognize[d] that harms unique to women may
nonetheless constitute persecution, that social group membership may
be defined by gender in combination with other relevant factors, and
that nexus determinations may take societal norms and failure of state
protection into account." '247 Finally, the BIA's decision puts the
United States in the position of tolerating sex discrimination. When
Guatemala refuses to protect its female citizens from domestic vio-

FACrBOOK, 1 (Mar. 1998). Intimates include spouses, ex-spouses, boyfriends, girlfriends, former
boyfriends and girlfriends. Id. at v.

239 Id. Although this is down from 1.1 million in 1993, it still represents a large number of
women in suffering violence by their intimate partners. Id.

240 Id.
241 Id
242 Id.
243 Id.
244 See In re Kasinga, Int. Dec. 3278, at 3 (dissenting opinion).
245 Id.
246 See Musalo, supra note 13, at 2.
247 Id.
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248lence it discriminates against women. Thus, in failing to grant Rodi
Alvarado asylum, the United States tolerates Guatemala's sex dis-
crimination. In spite of this toleration, under the Universal Declara-
tion of Human Rights249 the United States has promised to abide by
the following principle: "human beings shall enjoy fundamental rights
and freedoms without discrimination. '25 ° Thus despite its promise to
uphold human rights, the BIA's decision tolerates the abuse of a
woman's human rights. The United States must not ignore its obliga-
tions by upholding a decision which allows, indeed promotes Guate-
mala's discrimination against women. Rather, the United States must
protect those women that cannot gain the protection of their govern-
ment. The first step it should take is to overturn In re R-A-.251

248 See generally Seith, supra note 161 ("Gender discrimination enters, however, when men
who have killed or abused female partners are dealt sentences that are disproportionately light
compared to those given to women who have killed their partners.")

249 U.N. GAOR, 3d Sess., 67th plen. Mtg, U.N. Doc. A/811 (1948).
250 Id.
251 Rodi Alvarado's attorneys have filed for review in the Ninth Circuit. They also have

filed for a motion to reopen to apply for relief under the Convention Against Torture.
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