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I. INTRODUCTION

In Yick Wo v. Hopkins,' the seminal equal protection case, the
Supreme Court enunciated a fundamental principle:

When we consider the nature and the theory of our institutions of
government ... they do not leave room for the play and action of
purely personal and arbitrary power... [T]he very idea that one man
may be compelled to hold his life, or the means of living, or any mate-
rial right essential to the enjoyment of life, at the mere will of another,
seems ... intolerable in any country where freedom prevails.2

Yick Wo launched more than a century of evolving equal protection
jurisprudence, which has become a cornerstone of individual liberty.3
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1 118 U.S. 356 (1886).
2 Id. at 369-70 (emphasis added).
3 E.g., Bankers Life v. Crenshaw, 486 U.S. 71, 83 (1988) ("[A]rbitrary and irrational dis-

crimination violates the Equal Protection Clause under even our most deferential standard of
review."); Snowden v. Hughes, 321 U.S. 1, 8-9 (1944); Oyler v. Boyles, 368 U.S. 448 (1962);
McFarland v. Am. Sugar, 241 U.S. 79, 86-87 (1916) (finding that a statute that "bristles with
severities that touch the plaintiff alone" was arbitrary and a violation of equal protection); Cf.
Missouri v. Lewis, 101 U.S. 22, 11 Otto 28, (1879) (stating that Equal protection "inure[s] to the
common benefit of all."); Tussman & tenBroek, The Equal Protection of the Laws, 37 CAL. L.
REV. 341 (1949).

Selective enforcement is a recognized subset of equal protection. See 16B Am JUR 2D Con-
stitutional Law, §889, (1998); J. Michael McGuinness, Jack Booted Government Thugs Beware:
Litigating Equal Protection and Selective Enforcement Claims, in Fifteenth Annual Section 1983
CIVIL RIGHTs LITIGATION HANDBOOK, 619 Practicing Law Institute 623 (1999).

Equal protection principles underlie selective prosecution issues in criminal cases. E.g.,
Wayte v. United States, 470 U.S. 598 (1985); Whren v. United States, 517 U.S. 806 (1996); United
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Contemporary equal protection cases evolved from Yick Wo's founda-
tion of non-arbitrariness. 4

Most of the headline grabbing equal protection cases entail clas-
sic suspect class problems or deprivations of fundamental rights.'
Despite the development of equal protection, governmental agencies
and officials continue to discriminate against and oppress citizens in
various contexts. Litigation challenging disparate treatment and arbi-
trariness problems pervasively occupy federal courts involving virtu-
ally every type of public program.6 Public employment is especially
ripe for internal politics and other conditions which breed arbitrary
action.7 For example, a contemporary North Carolina Sheriff, Joe
McQueen, has proclaimed: "[T]hey [employees] serve at the whim of
the Sheriff."8

The Equal Protection Clause of the Fourteenth Amendment
mandates that government shall not "deny to any person within its
jurisdiction the equal protection of the laws."9 This general language
necessitates ongoing interpretation. The sharp debate over the mean-
ing of equal protection has raged since the ratification of the Four-
teenth Amendment. Many recent cases confirm the divergent
approaches to equal protection jurisprudence in the non-suspect class

States v. Armstrong, 517 U.S. 456 (1996). In the criminal context, in order to prove a selective
prosecution claim, the defendant must establish that the prosecutorial decision had a discrimina-
tory effect and was motivated by a discriminatory purpose. Armstrong, 517 U.S. at 466.

4 E.g., Ciechon v. City of Chicago, 686 F.2d 511 (7th Cir. 1982); Jetstream AERO Servs.
Inc. v. New Hanover County, 884 F.2d 1338 (4th Cir. 1989).

5 E.g., Vill. Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977).
6 E.g., Edwards v. City of Goldsboro, 178 F.3d 231 (4th Cir. 1999) (involving retaliation

against law enforcement officer). Cf Olschock v. Village of Skokie, 541 F.2d 1254 (7th Cir. 1976)
(involving differential discipline violative of equal protection); Massey v. Inland Boatman's
Union, 886 F.2d 1188 (9th Cir. 1989). Inmates have stated equal protection claims where it was
alleged that some were subjected to arbitrary denial of hearing procedures while others were
not. E.g., Durso v. Rowe, 579 F.2d 1365 (7th Cir. 1978), cert. denied, 439 U.S. 1121 (1979);
Stringer v. Rowe, 616 F.2d 993 (7th Cir. 1980).

7 See, e.g., Knight v. Vernon, 214 F.3d 544 (4th Cir. 2000) (finding that a jailer is not
required to show political allegiance to sheriff).

8 McQueen deposition at 442 in Benson v. McQueen (E.D.N.C.; 7:98-CV 164-DEN, settled
per confidentiality agreement). Benson arose out of communications by a Deputy Sheriff
requesting an investigation of malfeasance and extortion within the Sheriffs Department. Three
deputies jointly authored a memorandum requesting an investigation. Benson was fired but the
other two deputies received no discipline. The rule that emerges from Benson is not that depu-
ties "serve at the whim of the Sheriff" as proclaimed by Sheriff McQueen, it is that Sheriffs serve
pursuant to the Equal Protection Clause.

9 U.S. CONST. AMEND. XIV, § 1.
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context.10 However, the antiquated views of Sheriff McQueen and his
brethren have finally been squarely repudiated by the Supreme
Court."

In Village of Willowbrook v. Olech,l a the Supreme Court further
refined the modern equal protection doctrine in a classic non-suspect
class case:

Our cases have recognized successful equal protection claims brought
by a 'class of one' where the plaintiff alleges that she has been inten-
tionally treated differently from others similarly situated and that
there is no rational basis for the difference in treatment. 13

The purpose of the equal protection clause of the Fourteenth Amend-
ment is to secure every person. . .against intentional and arbitrary
discrimination.

14

The Supreme Court's decision in Willowbrook breathed new life
in the Equal Protection Clause and clarified the reach of equal protec-
tion in non-suspect class contexts for everyone. Governmental arbi-
trariness and discrimination has been dealt a resounding blow by
Willowbrook.

Willowbrook arose out of a land use dispute whereby the City
demanded a thirty-three foot easement where the ordinary practice
required only a fifteen-foot easement. The plaintiffs filed suit under

10 Cf Esmail v. Macrane, 53 F.3d 176 (7th Cir. 1995); Futemick v. Sumter, 78 F.3d 1051
(6th Cir. 1996).

11 In recent years, a plethora of cases have demonstrated the propensity of retaliatory gov-
ernment officials to openly display their abuses. See, e.g., Breaux v. City of Garland, 205 F.3d
150 (5th Cir. 2000) (involving a campaign of retaliatory harassment); Edwards, 178 F.3d 231 (4th
Cir. 1999) (involving a police chief who suspended and threatened to terminate an officer for
teaching an off-duty course of instruction contrary to the chief's political views).

In Brewington v. Bedsole, 1993 WL 819885 (E.D.N.C. 1993), a deputy sheriff was termi-
nated after speaking about the Fayetteville, North Carolina, Police Department - an agency that
has been plagued with endless troubles. After Brewington spoke at a press conference and after
a city council meeting, a network of local politicians immediately went to work to extinguish
Brewington's job. Leading the frenzy was a Fayetteville City councilman, Tommy Bolton, stat-
ing, that he would "see to it that the little [expletive] Randy Brewington would have his [exple-
tive] fired." The County Commissioner asked Bolton about Brewington's freedom of speech
and Bolton responded: "[expletive] ... it doesn't mean anything."

12 528 U.S. 562, 563 (2000).
13 Willowbrook, 528 U.S. at 563 (citing Sioux City Bridge v. Dakota County, 260 U.S. 441

(1923); Allegheny Pittsburgh v. Commission, 488 U.S. 336 (1989)).
14 Willowbrook, 528 U.S. at 564.
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the Fourteenth Amendment alleging a violation of equal protection
premised upon "irrational and wholly arbitrary" action by the City.

This article explores Willowbrook and its impact upon equal pro-
tection doctrine for non-suspect class victims of governmental conduct
involving selective enforcement or arbitrariness.1 When this topic
was reviewed five years ago16 the Circuit cases were sharply divided
with few settled rules." Willowbrook has resolved much of the uncer-
tainty, however, some troublesome questions remain. Some Circuit
courts seem already in a dizzying struggle over the motivation issue
before Willowbrook's ink is dry. Following analysis of Willowbrook,
this article surveys the historical and recent circuit court cases
addressing non-suspect class equal protection. Finally, this article
offers various tests for analysis of proof standards in equal protection
cases.

A. The Need For Contemporary Equal Protection

Citizens from all walks of life need constitutional protection from
increasingly arbitrary and oppressive government power, more often
at the local level.I" Sheriffs, police chiefs, town managers, building
inspectors, permit officers, and many local government officials are
more subject to direct political and other improper pressures and
therefore appear more prone to act with retaliatory, discriminatory or
other improper motives.19

A broad range of cases necessitate application of equal protection
principles including government contracts, land use disputes, building
permit decisions, business regulation, education, licensing and permit
schemes, law enforcement matters, occupational licensing and regula-
tion, public employment, and other governmental disputes. Many
cases demonstrate how governmental officials engage in various types
of disparate treatment and discrimination, sometimes involving sus-

15 This article relies in part upon the author's pre-Willowbrook article. See J. Michael
McGuinness, Equal Protection For Non Suspect Class Victims of Governmental Misconduct: The-
ory & Proof of Disparate Treatment and Arbitrariness Claims, 18 CAMP. L. REV. 333 (1996).

16 Id.
17 See J. Michael McGuinness, Decisions of the Past Decade Have Expanded Equal Protec-

tion Beyond Suspect Classes, 72 NEW N.Y. ST. B.J. 36 (Feb. 2000).
18 See SENATOR SAM J. ERVIN, JR., PRESERVING THiE CONSTITUTION 165, 213-14 (1984);

JAMES BOVARD, LOST RIGHTS 1-6, 49-51 (1994).
19 E.g., Knight, 214 F.3d 544 (4th Cir. 2000); Edwards, 178 F.3d 231 (4th Cir. 1999).

[Vol. 11:2
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pect class animus but often alternatively grounded in vindictiveness,
retaliation and arbitrariness.2 °

There are several equal protection theories available for those
who are victims not within a so-called suspect class. Although some of
these areas remain "a murky corner of equal protection law ,' 21 Wil-
lowbrook and other recent cases have clarified most issues. Through
Esmail v. Macrane22 and its progeny, the Seventh Circuit has issued
several decisions recognizing and expanding various non-suspect class
equal protection claims.23 A compelling principle has emerged: "The
Equal Protection Clause prohibits 'arbitrary and irrational discrimina-
tion' even if no suspect class or fundamental right is implicated. ' a4

However, many of the recent non-suspect class cases do not enunciate
bright lines. Further refinement of the rules is necessary to better
define the elements of this critical constitutional tort.

Over seventy years ago, Justice Holmes characterized equal pro-
tection as "the last resort of constitutional arguments. 21 5 However, in
recent years, the equal protection guarantee has become among the
most important constitutional sources for the protection of individual
rights. During the Warren Court era, equal protection became a fore-
most means for overturning legislation and challenging governmental
misconduct. 26 Today's climate warranted Willowbrook's expansion of
equal protection.

20 E.g., HENRY H. PERRITT, JR., EMPLOYEE DISMISSAL LAW AND PRACTICE ch. 8 (1984);

MARTIN A. SCHWARTZ, SECTION 1983 LITIGATION CLAIMS AND DEFENSES ch. 3 (3d ed. 1991);
ISIDORE SILVER, POLICE CIVIL LIABILITY (1994); ISIDORE SILVER, PUBLIC EMPLOYEE DIS-
CHARGE AND DISCIPLINE (1989).

21 LeClair v. Saunders, 627 F.2d 606, 608 (2d Cir. 1980), cert. denied, 450 U.S. 959 (1981).
22 53 F.3d 176 (7th Cir. 1995).
23 Hilton v. City of Wheeling, 209 F.3d 1005 (7th Cir. 2000) (analyzed infra); Vill. of Willow-

brook v. Olech, 160 F.3d 386, 388 (7th Cir. 1998), affd, 120 S. Ct. 1073 (2000); Indiana State
Teachers Ass'n v. Sch. Conun'r of Indianapolis, 101 F.3d 1179 (7th Cir. 1996); Esmail, 53 F.3d
176, 179-80 (7th Cir. 1995); Ciechon, 686 F.2d 511 (7th Cit. 1982); Forseth v. Vill. of Sussex, 20 F.
Supp. 2d 1267, 1275-76 (E.D. Wis. 1998), affd in part, rev'd in part, 199 F.3d 363 (7th Cir. 2000).

24 Muller v. Costello, 187 F.3d 298, 309 (2d Cir. 1999) (quoting Bankers Life, 486 U.S. at
83).

25 Buck v. Bell, 274 U.S. 200, 208 (1927).
26 See JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 14.1 (5th ed.

1995).
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B. Some Equal Protection Basics

Perhaps the most traditional notion of equal protection is that all
similarly situated21 persons should be treated alike. 21 This general
"nondiscrimination" principle has been applied to a broad range of
conduct. While much of the equal protection case law addresses legis-
lative classification schemes, the more typical context where individu-
als need equal protection is where the government has acted, not
through a legislative scheme, but through administrative action.
When government harms individuals, the injury is often inflicted
through a denial of some government benefit or privilege such as a
job, license, or permit.

The following are examples of recognized equal protection
theories:

1) Traditional suspect class discrimination with selective
enforcement.

29

2) Reverse discrimination.30
3) Discrimination without a suspect class.31

27 The similarly situated requirement represents another ill-defined component of equal
protection jurisprudence. In Noland v. Lorain Bd. of Educ., the court observed that the simi-
larly situated requirement "cannot be onerous." 869 F. Supp. 529, 530 (N.D. Ohio 1994). The
court relied upon comparisons of treatment between Plaintiff Noland, a school principal who
was accused of misconduct by stealing funds, with whites who had engaged in sexual harassment.
The court held that "sexual harassment is comparably serious to the theft of schools funds." Id.
at 532. The court then held that a prima facie case of disparate treatment was established. Id.
These cases demonstrate how the purported offenses involved need not be identical, or even the
same type of violation.

The determination of what is similar and comparable is inherently a fact based question.
Inferences from the facts are to be drawn by the jury. See Douglas v. Eaton Corp., 956 F.2d 1339
(6th Cir. 1992). In Cook v. CSX Transp. Corp., the Fourth Circuit observed how "the compari-
son will never involve precisely the same set of work-related offenses" 988 F.2d 507, 511 (4th Cir.
1993). In Moore v. City of Charlotte, the Fourth Circuit observed how the "district court ignored
the department's own classification of disciplinary offenses in its assessment of comparable seri-
ousness." 754 F.2d 1100, 1102 (4th Cir. 1985).

For definitions of similarly situated, see Gangi v. Sears & Roebuck and Co., 360 A.2d 907,
908 (Conn. 1976) ("'[S]imilar means having a general likeness although allowing for some
degree of difference."); Morton Grove Park Dist. v. Am. Nat'l Bank, 350 N.E.2d 149, 158 (I11.
App. Ct. 1976) ("[S]imilar does not mean identical, but rather, only having a resemblance.").

28 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citing Plyler v. Doe,
457 U.S. 202, 216 (1982)).

29 E.g., Abasiekong v. City of Shelby, 744 F.2d 1055 (4th Cir. 1984).
30 E.g., Taxman v. Bd. of Educ. of the Township of Piscataway, 91 F.3d 1547 (3d Cir. 1996)

(en banc), cert. granted, 521 U.S. 1117 (1997) (case settled).
31 E.g., Esmail, 53 F.3d 176.
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4) Abuse of government power.32

5) Selective treatment with malicious or bad faith intent to
injure.33

6) Selective denial of protective services.34

7) Retaliation for the assertion of constitutional rights.35

8) Governmental harassment, grave unfairness or fundamentally
unfair procedures. 36

Both equal protection and substantive due process 37 may serve as
sources of protection to prevent the government from arbitrarily abus-
ing citizens. Equal protection claims may be predicated upon a selec-
tive enforcement rationale where there is vindictiveness,38

unjustifiable standards or arbitrary classifications underlying the gov-
ernment conduct. Since 1944, the Supreme Court has recognized that
selective enforcement may support an equal protection claim even
where there is no protected or suspect class. In Snowden v. Hughes,39

the Court held that an equal protection violation may be premised
upon deliberate selective enforcement based upon "unjustifiable stan-
dards." In Oyler v. Boles,4 the Court held that equal protection pro-
hibits discrimination on grounds of race, religion or "other arbitrary
classification.

41

II. WILLOWBROOK AND THE NEW EQUAL PROTECTION

On February 23, 2000, a unanimous Supreme Court issued Village
of Willowbrook v. Olech,42 recognizing broad application of the Equal

32 Id.
33 E.g., LeClair, 627 F.2d 606, 611 (2d Cir. 1980).
34 DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 197 (1989).
35 LeClair , 627 F.2d at 606.
36 Dean Tarry Corp. v. Friedlander, 650 F. Supp. 1544 (S.D.N.Y. 1987), aff'd, 826 F.2d 210

(2d Cir. 1987); see also Brandon v. Dist. of Columbia, 734 F.2d 56 (D.C. Cir. 1984).
37 See J. Michael McGuinness, The Reemergence of Substantive Due Process As A Constitu-

tional Tort: Theory, Proof & Damages, 24 NEw ENG. L. REv. 1129 (1990).
38 The particularized "vindictiveness" theory is of relatively recent origin, however, it logi-

cally derived from older cases precluding governmental arbitrariness.
39 321 U.S. 1 (1944).
40 368 U.S. 448 (1962).
41 Cf. DeShaney, 489 U.S. 189, 197 (1989) (recognizing the Court recognized that govern-

mental selective denial "of its protective services to certain disfavored minorities" violates the
Equal Protection Clause).

42 120 S.Ct. 1073 (2000). The decisions of the District Court, the Seventh Circuit and the
Supreme Court contain only brief factual statements of the underlying dispute.
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Protection Clause to non-suspect class claims of arbitrariness or dis-
crimination. Willowbrook represents the Supreme Court's most
recent analysis on the central principle in over a decade. The Court's
two page per curium opinion is bluntly to the point and is with little
analysis.

A. Facts and Lower Court Decisions

Plaintiff Grace Olech and her late husband lived in a single-fam-
ily residence in Willowbrook, Illinois.43 Ms. Olech obtained her water
from a private well on her property until the well broke down beyond
repair. Ms. Olech and two of her neighbors asked the Village of Wil-
lowbrook to connect their homes to the municipal water system."
After being informed of the problems, the Village began work on
extending the water main to connect Ms. Olech and the neighbors.
The Village required Ms. Olech and her two neighbors to pay costs
associated with the project and to grant to the Village a thirty-three
foot easement to permit the Village to widen the road. Ms. Olech and
the neighbors refused to grant the thirty-three foot easement because
the standard requirement was to provide the Village with a fifteen-
foot easement.45 Ms. Olech and her neighbors were therefore sub-
jected to an additional condition. As a result of the attempted imposi-
tion of the additional easement, Ms. Olech and her neighbors were
without water for three months.

Ms. Olech and her neighbors alleged that the Village's motivation
for the difference in treatment was due to the fact that Ms. Olech and
her neighbors had earlier successfully sued the Village for flood dam-
age caused by the Village" improper installation of culverts near their
property.46 Ms. Olech's complaint alleged that the earlier lawsuit had
generated "substantial ill will" that caused the Village to depart from
its normal policy of requiring only a fifteen-foot easement in exchange
for providing municipal water.47

The trial court dismissed because of an alleged failure to plead
Esmail's" "orchestrated campaign of official harassment" element.49

43 Olech v. Village of Westbrook, No. 97 C 4935, 1998 WL 196455 at * 1 (N.D. Il. Apr. 13,
1998).

44 Id.
45 Id. at *2.
46 Id.
47 Id. at *3.
48 Esmail, 53 F.3d at 179.

[Vol. 11:2
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The Seventh Circuit reversed and explained that Esmail does not
require "orchestration" in "vindictive action equal protection cases."50

The court explained that in "vindictive action" equal protection cases,
the "differential treatment" must be "a totally illegitimate animus
toward the Plaintiff by the Defendant."51 The trial court dismissed for
the failure to state a claim,5" however the Seventh Circuit reversed.53

Writing for the Seventh Circuit in Willowbrook, Judge Posner
explained:

Although the clause is more commonly invoked on behalf of a person
who either belongs to a vulnerable minority or is harmed by an irra-
tional difference in treatment, it can also be invoked, we held, by a
person who can prove that 'action taken by the State, whether in the
form of prosecution or otherwise, was a spiteful effort to 'get' him for
reasons wholly unrelated to any legitimate state objective.54

B. Supreme Court Analysis

In Willowbrook, the Supreme Court held that the Plaintiffs' com-
plaint alleging that the City's demand for the larger easement consti-
tuted an "irrational and wholly arbitrary" act that was "sufficient to
state a claim for relief under traditional equal protection analysis."55

The Court held that Plaintiff's allegations that the Village's conduct
was "irrational and wholly arbitrary" was sufficient to state a "tradi-
tional" equal protection claim, "quite apart from the Village's subjec-
tive motivation."56 The majority decision did not require retaliatory
motive or subjective ill will.5

Justice Breyer wrote a brief opinion concurring in the result. 8

Justice Breyer expressed a concern about not transforming every ordi-
nary violation of state or local law into violations of the Constitution.

49 Olech, 1998 WL 196455 at *3.
50 Olech, 160 F.3d 386, 388.
51 Id.
52 Olech, 1998 WL 196455.
53 See Olech, 160 F.3d at 387 (reversing the trial court's dismissal).
54 Id. at 387, quoting Esmail, 53 F.3d at 180.
55 Olech, 120 S. Ct. 1073, 1075 (2000). The Court did not explain what it meant by "tradi-

tional equal protection analysis."
56 Id.
57 Id.; Erwin Chemerinsky, Suing the Government for Arbitrary Actions, TRIAL MAG., May

2000, at 89.
58 120 S. Ct. at 1075.
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He observed how the Seventh Circuit had relied upon "an extra factor
as well" which was "vindictive action", "illegitimate animus" or "ill
will."5 9 To Justice Breyer, the "extra factor" warranted the application
of equal protection. However, the majority clearly rejected the "extra
factor" as a required element. Justice Breyer's position was consistent
with that of the Seventh Circuit.

C. Willowbrook's Early Progeny

A few cases have already interpreted Willowbrook.6" In Singleton
v. Chicago School Reform Board, the court recognized the application
of Willowbrook in the context of a termination of a public employee.61

Similarly, in Byers v. Illinois State Police, the court held that an equal
protection claim grounded in "retaliation" was sufficient to state a
claim.62 In Byers, the female Plaintiffs alleged that they were repeat-
edly passed over for promotion despite the fact that Defendants pro-
moted less qualified males.63 Byers recognized retaliation as a basis
for a Willowbrook equal protection claim despite the lack of connec-
tion to protected class membership. Willowbrook was interpreted to
provide a separate alternative equal protection claim. Singleton and
Byers provide fertile foundation for Willowbrook's development.
Public employment cases appear especially ripe for application of Wil-
lowbrook's non-arbitrariness standard.

In Shipp v. McMahon, the Fifth Circuit addressed a case involv-
ing an alleged failure to provide equal police protection.64 The case
on appeal arose from a denial of qualified immunity. The gist of the
complaint alleged a failure to take appropriate police action for vic-
tims of domestic assault. As to the gender based claim of failing to
provide equal protection for victims of domestic assault, the Fifth Cir-
cuit joined the majority of circuits following Watson v. City of Kansas

59 Id.
60 The initial commentary addressing Willowbrook suggests a broad recognition of new

equal protection principle. See Chemerinsky, supra note 50, at 89. The granting of certiorari
captured national attention. See Steve France, Tapping Equal Protection, A.B.A. J., Jan. 2000, at
36.

61 Singleton v. Chicago Sch. Reform Bd., No. 00C395, 2000 WL 777925, at *1 (N.D. Ill.
June 13, 2000).

62 Byers v. Ill. State Police, No. 99C8105, 2000 WL 1741723, at *4 (N.D. Ill. Nov. 22, 2000).
63 Id. at *2.
64 Shipp v. McMahon, No. 98-31317, 2000 WL 1781679, at *1 (5th Cir. Dec. 5, 2000).

[Vol. 11:2
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City, 65 and recognized that such domestic violence related disparate
treatment states an equal protection claim. However, the court con-
cluded that because of the lack of clearly established law within the
circuit, qualified immunity would preclude an equal protection claim
premised upon the domestic violence theory in Shipp.66

In Shipp, the Fifth Circuit also addressed the potential applicabil-
ity of Willowbrook. The court began by observing that "recent
Supreme Court precedent suggests an alternative Equal Protection
claim may be available to Shipp."67 The court analyzed Hilton v. City
of Wheeling,68 and issues of unequal police protection. The court con-
cluded that "Shipp may be able to establish an unequal police protec-
tion claim within the framework elucidated in Village of Willowbrook
v. Olech."69 Accordingly, the Fifth Circuit remanded to allow the
Plaintiff to amend her complaint to present the Willowbrook theory.
The implications of Shipp suggest a broad reach of the Willowbrook
principle.

In Bryan v. City of Madison, the Fifth Circuit affirmed summary
judgment for the City in a land use case.7" Bryan explained that in
order "to successfully bring a selective prosecution or enforcement
claim, a plaintiff must prove that the government official's acts were
motivated by improper considerations, such as race, religion, or the
desire to prevent the exercise of a constitutional right."71 The Fifth
Circuit stated that "retaliation for an attempt to exercise one's relig-
ion or right to free speech would be expected to qualify."72 In a con-
fusing footnote, the court in Bryan observed that Willowbrook "does
not ... alter our requirement of an improper motive, such as racial

65 857 F.2d 690 (10th Cir. 1988). Watson enunciated the following elements for an equal
protection claim grounded upon a theory of discrimination against victims of domestic assault. A
plaintiff must show: (1) a policy or custom of providing less protection to victims of domestic
assault that to other assault victims; (2) that gender based discrimination was the motivating
factor; (3) that the injury was caused by the operation of the policy or custom. Id. at 694.

66 Id. at 697
67 Shipp, 2000 WL 1781679, at *8 (citing Vill. of Willowbrook v. Olech, 120 S. Ct. 1073,

1074-75 (2000)).
68 209 F.3d 1005 (7th Cir. 2000), addressed infra. p. 14.
69 Shipp, 2000 WL 1781679, at *9.
70 Bryan v. City of Madison, 213 F.3d 267, 277 (5th Cir. 2000).
71 Id. at 277 (citing Allred's Produce v. United States Dep't of Agric., 178 F.3d 743, 748

(5th Cir. 1999)).
72 Id. at 277 n.18 (citing Esmail, 53 F.3d 176, 179 (7th Cir. 1995)).
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animus, for selective enforcement claims."73 This directly conflicts
with Willowbrook.

In Bryan, the court observed that Esmail included "personal vin-
dictiveness" as a type of improper reason for a selective enforcement
claim.74 However, Bryan observed that the Fifth Circuit has never
addressed a vindictiveness based equal protection claim and would
not in Bryan because the Plaintiff did not allege personal vindictive-
ness.75 The failure of Bryan's complaint to allege some improper
motive doomed his claim under the Fifth Circuit's limited view of non-
suspect class equal protection. Thus, the Fifth Circuit's analysis and
conclusion is inconsistent with the thrust of Willowbrook.76

In Hilton v. City of Wheeling, the Seventh Circuit, speaking
through Judge Posner, affirmed summary judgment for the City in an
unusual case, which arose out of Plaintiff's actions in petitioning his
local government for redress over police services. 77 Plaintiff claimed
that he did not receive "evenhanded" treatment by the police in medi-
ating a dispute with his neighbors.78 Plaintiff had a propensity to
become embroiled in disputes and arguments with neighbors over a
number of things including treatment of Plaintiff's dog. The police
responded approximately eighty times in seven years to these types of
disturbances. 79

In Hilton, Plaintiff's equal protection claim was premised upon
"unequal police protection.""° The court observed that "selective
withdrawal of police protection" is "the prototypical denial of equal
protection."'" However, the court stated equal protection does not
entitle a person to adequate or any police protection.82 However, "if
the police decided to withdraw all protection from Hilton out of sheer
malice, or because they had been bribed by his neighbors, he would
state a claim under Olech."8 3 The Seventh Circuit then bottomed its

73 Id. at 277 n.17. This point is at odds with the central thesis of Willowbrook.
74 Id. at 277 n.18. (citing Esmail, 53 F.3d at 180).
75 Id.
76 See Professor Chemerinsky's analysis, infra at p. 15 and text accompanying notes, at 69-

72.
77 Hilton, 209 F.3d 1005 (7th Cir. 2000).
78 Id. at 1006.
79 Id.
80 Id. at 1007.
81 Id.
82 Id.
83 Id.
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rejection of Plaintiff's equal protection claim on "the absence of evi-
dence of an improper motive."'  The court observed that "the role of
motive is left unclear by the Supreme Court's decision" in
Willowbrook.

85

Hilton directly conflicts with Willowbrook on the motive issue.
Hilton stressed the necessity of some improper motive but Willow-
brook disavows such improper motive. Professor Erwin Chemerinsky
explained that "the allegation of improper motivation, which was cru-
cial for [Justice] Breyer, was expressly disavowed by the majority as
relevant to its decision. ' 86 It seems that the Supreme Court in Willow-
brook went one step beyond where the Seventh Circuit was comforta-
ble. Even Judge Posner, whose several opinions brought these non-
suspect class equal protection claims to the forefront, seemed reluc-
tant to apply the thrust of Willowbrook. Some Circuit courts seem to
be off to a restrictive start at least on the issue of improper motive.
However, even Bryan and Hilton reaffirm the availability of non-sus-
pect class claims where improper motive is present. Shipp and the
District Court cases are consistent with Willowbrook's core of broad
equal protection.

Professor Chemerinsky sees more equal protection in Willow-
brook. Professor Chemerinsky predicts that Willowbrook will be an
"additional weapon" for victims of governmental misconduct.87 Pro-
fessor Chemerinsky observed that "the Court offered virtually no
analysis of what is necessary to allege a violation of the Equal Protec-
tion Clause except to say claims of 'arbitrary' actions are enough."8

He explained:

Anyone claiming to have been treated in an unfair and discriminatory
manner now can present a claim under equal protection.... Literally
every type of government interaction with individuals might be chal-
lenged under equal protection if there is a claim the government or its
officers have treated the plaintiff differently from others in an arbi-
trary manner.89

84 Id. at 1008.
85 Id,

86 Chemerinsky, supra note 50, at 89.
87 Id.

88 Id.
89 Id.
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Professor Chemerinsky's analysis is consistent with Willowbrook.
However, some Circuit courts are already struggling with Willow-
brook's elimination of improper motive as an element. The two cir-
cuit courts that have interpreted Willowbrook insist on some type of
improper motive. However, Willowbrook's arbitrariness component
can be satisfied without independent proof of improper motive. 90

III. WILLOWBROOK'S LEADING ANTECEDENTS

A. Esmail v. Macrane

A full understanding of Willowbrook requires an appreciation of
Esmail v. Macrane.9t In Esmail, the Seventh Circuit, speaking
through Judge Posner, clarified many of the subtleties of equal protec-
tion jurisprudence in arbitrary or disparate treatment cases. Esmail is
perhaps the seminal modern case launching the "vindictive action"
line of equal protection cases.9 a Esmail observed that "[t]he charge
here is that a powerful public official picked on a person out of sheer
vindictiveness; and we must consider what standing such a charge has
in the law of equal protection." '93 The court observed that "Esmail
was not complaining merely that equally or more guilty licensees were
treated more leniently."94 Rather, Esmail charged that there was "an
orchestrated campaign of official harassment directed against him out
of sheer malice. 95

Esmail held that selective enforcement premised upon vindictive-
ness violates equal protection. 96 One commentator suggested that
Esmail is "apparently the first court in the country to hold this way."9 7

However, a careful examination of prior cases demonstrates that the
Esmail rule was not completely novel. As Esmail observed, the

90 However, arbitrariness is often shown by improper motive. "[T]he existence of bias, bad
faith or other improper motive may be an excellent indicator of arbitrary government conduct."
Epstein v. Town of Whitehall, 693 F. Supp. 309, 313 (E.D. Pa. 1988).

91 53 F.3d 176 (7th Cir. 1995).
92 Id. at 178-79 (recognizing vindictiveness as an improper motive by the Supreme Court);

e.g., United States v. Goodwin, 457 U.S. 368, 372 (1982) In addition to a brief equal protection
analysis in Goodwin, the Court observed that "[tlo punish a person because he has done what
the law plainly allows him to do is a due process violation of the most basic sort." Id.

93 53 F.3d at 178.
94 Id. at 179.
95 Id.
96 See John W.R. Murray, Mayor Sued Under Constitution for Being "Out to Get" Citizen,

LAW. WKLY. USA, May 22, 1995 at 1.
97 See id. (citing Zahra v. Town of Southold, 48 F.3d 674 (2d Cir. 1995)).
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Supreme Court in City of Cleburne v. Cleburne Living Center,98 stated
that some objectives of government action simply are illegitimate. A
personal vendetta, malice or bad faith intent to injure are not legiti-
mate governmental objectives.

Esmail, a liquor dealer in Naperville, Illinois, was subjected to a
protracted course of misconduct by his local government. Esmail
"owned a liquor store in Naperville since 1981." 99 His "liquor license
was issued by the City and was renewable annually."1 ° Esmail's
liquor license was renewed until 1992, when he applied for renewal of
his license and for a second license at another location.10 1 The city
prosecutor moved that both applications be denied on three grounds:
that he had given beer to a minor, "one of his managers had failed to
register as the manager of the liquor store as required by municipal
code" and Esmail had omitted on his application that his license had
once been revoked.0 2 Esmail had in fact been a "leader in efforts to
prevent the sale of liquor to minors."10 3 Esmail had used a 19 year old
to "conduct a sting operation against his own store in order to dis-
cover whether" a store operator was actually selling alcohol to a
minor."° Esmail had not bought alcohol for the minor as alleged.10 5

"The unregistered store manager had been on duty for an hour
and a half."'0 6 "As for the failure to disclose a revocation, Esmail's
license had been revoked in 1985 because he had bought a glass of
beer for an underage female."1 7 However, "the offense had not been
committed in Naperville."''18 On appeal, the state liquor commission
reduced the revocation to a thirty-day suspension. "Esmail had dis-
closed the suspension on every application for renewal that he filed
after 1985. '109

Naperville's "mayor, who was also Naperville's liquor control
commissioner, found Esmail guilty" of all charges except having pro-

98 473 U.S. 432, 446-47 (1985).
99 Esmail, 53 F.3d at 177.
100 Id.
101 Id.

102 Id.
103 Id.
104 Id.
105 Id.
106 Id.
107 Id.
108 Id.
109 Id.
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vided alcohol to a minor." ° The mayor ordered Esmail's "license
revoked and his application for a second one denied.""' "Esmail
turned to the state courts, which ordered" renewal of his license and
that his second application be granted.' 12 The state courts found that
Esmail's only violation was "the employment of the unregistered man-
ager for an hour and a half, and that violation was de minimis. ''1 3

The course of governmental action was allegedly motivated by a
"deep-seated animosity" by the mayor and other city officials.114 This
animosity was in part due to the fact that Esmail had been successful
in having the 1985 revocation changed to a suspension.1 5 The
"mayor's campaign of vengeance" against Esmail consisted of denial
of liquor licenses, "causing the Naperville police to harass Esmail and
his employees with intrusive surveillance, causing the police to stop
Esmail's car, and causing false criminal charges to be lodged against
Esmail." 116

Esmail's equal protection claim was also premised upon the
mayor's conduct in having "denied Esmail's two license applications
on the basis of trivial or trumped-up criminal charges while maintain-
ing a policy and practice of routinely granting new liquor licenses to
persons who had engaged in similar conduct."' 7 Esmail pled a list of
examples, of "arguably more serious infractions than Esmail was
charged with, where others were punished more lightly or not at
all." ' 8 The District court dismissed Esmail's complaint for failure to
state a claim. The Seventh Circuit reversed and reasoned that:

If the power of government is brought to bear on a harmless individ-
ual merely because a powerful state or local official harbors a malig-
nant animosity toward him, the individual ought to have a remedy in
federal court... [N]either in terms nor in interpretation is the [equal
protection] clause limited to protecting members of identifiable

110 Id.

111 Id.
112 Id. Despite the relief in state court, Esmail expended over $75,000 in legal fees to have

his license applications finally granted. Id.
113 Id.
114 Id. at 178.
115 Id.
116 Id.
117 Id.
118 Id.
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groups. It has long been understood to provide a kind of last-ditch
protection against government action119

Judge Posner's analysis for the court began by outlining the two
most common kinds of equal protection cases.12 0 "One involves sin-
gling out members of a vulnerable group, racial or otherwise, for une-
qual treatment." '121 Second, challenges to laws or policies alleged to
make irrational distinctions. Esmail did not squarely fit either of
these two common forms of equal protection problems. 122 Esmail was
not pled as a case of selective prosecution or First Amendment
deprivation. 23

Esmail complained that there was an "orchestrated campaign of
official harassment directed against him out of sheer malice." '124 The
question presented was whether equal protection forbids discrimina-
tion against a person because of vindictiveness. The Seventh Circuit
recognized that Esmail was "unusual" but not "unprecedented. 125

Judge Posner grounded the court's decision in part upon cases dealing
with selective enforcement of neutral laws and policies involving
"challenges to laws or polices alleged to make irrational distinc-
tions. ' 126 Esmail appears to be the genesis of modern cases that
brought the non-suspect class equal protection claims to the Supreme
Court.

B. Early Circuit Court Foundation

Substantial foundation for this new equal protection jurispru-
dence is derived from the leading Second Circuit cases of Burt v. City
of New York, 127 LeClair v. Saunders,128 and their progeny. In Burt,
Judge Learned Hand's authoritative opinion concluded that an archi-
tect stated a valid non-suspect class equal protection claim when city

119 Id. at 179-80; see also Murray, supra note 96, at 1.
120 Esmail, 53 F.3d at 178.
121 Id.
122 Id.
123 Id. at 179.
124 Id.
125 Id.
126 See generally id.
127 156 F.2d 791 (2d Cir. 1946) (being held 'particularly persuasive by other courts is Judge

Hand's non-suspect class equal protection analysis in Burt); see also Smith v. E. New Mexico
Med. Ctr., No. 94-2213,1995 WL 749712, at *7 (10th Cir. Dec. 19, 1995).

128 627 F.2d 606 (2d Cir. 1980).
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officials "deliberately misinterpreted and abused their statutory power
in order to deny his applications." The architect alleged that city offi-
cials selected him for oppressive measures, unconditionally approving
applications of other architects similarly situated. The architect
alleged that he was "singled out for unlawful oppression." The archi-
tect alleged that he was a victim of "purposeful discrimination."
Judge Hand concluded for the court that deliberate misinterpretation
of a statute against a plaintiff for the purpose of singling him out states
a valid equal protection claim. Since 1944, the Supreme Court has
recognized selective enforcement as a basis of an equal protection
claim even where there is no protected class. 12 9

In Le Clair v. Saunders,13 the Second Circuit held that a "selec-
tive treatment ' 131 claim may be premised upon "intent to inhibit or
punish the exercise of constitutional rights, or malicious or bad faith
intent to injure a person. ' 132 LeClair observed that equal protection
may be violated when "unequal administration of a state statute...
show[s] intentional or purposeful discrimination." Recent cases using
the LeClair theory have been successful.133

129 See Snowden v. Hughes, 321 U.S. 1, 8-9 (1944); Oyler, 368 U.S. at 456 (1962) (discussing
discrimination prohibited on grounds of race, religion or other arbitrary classification) (emphasis
added); McFarland, 241 U.S. at 86-87 (1916) (where Justice Holmes found that a statute that
"bristled with severities that touch the plaintiff alone" was arbitrary and a violation of equal
protection). See also Acevedo v. Surles, 778 F. Supp. 179 (S.D.N.Y. 1991). For a case cataloging
selective enforcement cases, see E & T Realty v. Strickland, 830 F.2d 1107, 1112-13 (11th Cir.
1987).

Selective enforcement principles may also be applied to support other constitutional claims
and provide inferences of causation, arbitrariness and retaliation. See generally Krieger v. Gold
Bond Bldg. Prod., 863 F.2d 1091 (2d Cir. 1988); Ramsuer v. Chase, 865 F.2d 460 (2d Cir. 1989).

130 627 F.2d at 609-10.
131 "Singling out [an individual] for different treatment, prejudicial treatment, constitutes a

denial of equal protection of the laws ... This governmental action is also a denial of Bannum's
substantive due process rights." Bannum Inc. v. City of Memphis, 666 F. Supp. 1091, 1093
(W.D. Tenn. 1987).

132 627 F.2d at 609-10 (emphasis added). This test, with alternative standards, is indeed
broad and sweeps much government oppression within its ambit.

133 See La Trieste Restaurant & Cabaret v. Vill. of Port Chester, 40 F.3d 587, 590-91 (2d
Cir. 1994) (selective enforcement claim under LeClair sufficient for jury); Terminate Control
Corp. v. Horwitz, 28 F.3d 1335, 1352 (2d Cir. 1994) (reversing summary judgment); Quartararo
v. Catterson, 917 F. Supp. 919, 946-47 (E.D.N.Y. 1996) (denying motion to dismiss). See also
Moss v. Hornig, 314 F.2d 89 (2d Cir. 1963).

In Rubinovitz v. Rogato, 60 F.3d 906 (1st Cir. 1995), the First Circuit reaffirmed the basic
rule that "a party may establish an equal protection violation with evidence of bad faith or
malicious intent to injure." Id. at 911. The court in Rubinowitz relied upon Esmail but ques-
tioned whether something substantially more than a single act of malice should be required. Id.
Rubinowitz observed that "the malice/bad faith standard should be scrupulously met." Id.
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Esmail heavily relied upon Ciechon v. City of Chicagot 34 as prece-
dent for its central proposition. Ciechon reasoned that "[e]qual pro-
tection demands at a minimum that ... [government] must apply its
laws in a rational and nonarbitrary way.' 1 35  Ciechon involved a per-
sonnel dispute whereby the plaintiff, a paramedic, was fired as a result
of alleged mistreatment of a patient on an ambulance run. However,
Ciechon and her partner paramedic, Ritt, were equally responsible for
the welfare of a patient. However, Ciechon was fired and Ritt was not
punished at all. The court's decision in Ciechon was grounded upon
the fact that the "defendants purposely and invidiously chose one of
two similarly situated employees for undeserved punishment and mis-
used otherwise legitimate disciplinary procedures."' 36

Another leading selective enforcement case in the personnel con-
text appears in Ziegler v. Jackson.137 There, the Fifth Circuit reversed
summary judgment and imposed judgment as a matter of law for an
employee where he was terminated for a misdemeanor criminal con-
viction of a firearm and provocation offense. Three other officers
were retained despite their convictions for assault and battery. 3 8 The
court reasoned that there was no justification for the disparate treat-
ment between the Plaintiff and the three other officers.139 Other cases
are in accord. 4 ° Ziegler demonstrates how a plaintiff can be culpable

134 686 F.2d 511 (7th Cir. 1982).
135 Ciechon, 686 F.2d at 522. See Yick Wo, 118 U.S. at 373-74 (1886). Arbitrary and capri-

cious is defined as "willful and unreasonable action without consideration or in disregard of facts
or without determining principle." BLACKS LAW DICrIONARY 96 (5th ed. 1979). For additional
definitions of arbitrary and capricious, see United States v. Carmack, 329 U.S. 230, 243 n.14
(1946). Arbitrary is defined as "without adequate determining principle... [or] fixed or arrived
at through an exercise of will or by caprice, without consideration or adjustment with reference
to principles, circumstances, or significance,... decisive but unreasoned." Id. See also Bruno's,
Inc. v. United States, 624 F.2d 592, 594 (5th Cir. 1980) (arbitrary and capricious means either
"unwarranted in law" or "without justification in fact").

136 Ciechon, 686 F.2d at 517.
137 638 F.2d 776 (5th Cir. 1981).
138 Id. at 777-79.

139 Id. Courts have held other types of employee harassment actionable under equal pro-
tection. See Bremiller v. Cleveland Psychiatric Inst., 879 F. Supp. 782, 792 (N.D. Ohio 1995) (sex
harassment actionable under equal protection).

140 See Olschock, 541 F.2d at 1254 (differential discipline violative of equal protection);
Massey, 886 F.2d at 1188. Inmates have stated equal protection claims where it was alleged that
some were subjected to arbitrary denial of hearing procedures while others were not. E.g.,
Durso, 579 F.2d at 1365; Stringer, 616 F.2d at 993.
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of some wrongdoing yet still have an actionable equal protection
claim.'4 '

In Jetstream AERO Servs., Inc. v. New Hanover County,14 2 the
Fourth Circuit reversed summary judgment of a non-suspect class
equal protection claim.143 There, the plaintiff was a fixed base opera-
tor that provided basic support services for airplanes including fuel,
repair, parking, and storage. Plaintiff's workplace was leased from the
county." Plaintiff's operation was subject to a variety of regulations
including those in its lease with the county, local rules particular to the
airport, state building and safety codes, and Federal Aviation Admin-
istration rules. 145

The plaintiff alleged that the county wrongfully used its regula-
tory and enforcement powers in a manner calculated to harm the
Plaintiff. County officials participated in investigatory meetings "in a
spirit of anger and hostility against Jetstream."'146 Plaintiff alleged that
the county was discriminating against it by engaging in acts of harass-
ment including unfair enforcement of the lease between the county
and plaintiff.

The Fourth Circuit analyzed further evidence that the county
manager had threatened to send inspectors to Jetstream if Jetstream
appealed adverse building code decisions.147 The Fourth Circuit
accepted the foregoing as evidence that the county intended to
enforce the law selectively against Jetstream and that this was done
with malicious or bad faith intent to harm. The trial court recognized
this as evidence of hostility, but concluded that it was insufficient. The
Fourth Circuit reasoned that LeClair did not require more: "[I]f
defendant went after plaintiff to get him, for any reason, he should be
liable. ' 148 Jetstream and LeClair demonstrate that if some evidence
shows that a plaintiff has been harassed for any reason, then the
threshold for liability, at least so as to avoid summary judgment, is not
especially high in this equal protection context. In so far as causation
is concerned, Jetstream held that:

141 But cf. Abasiekong, 744 F.2d 1055 (4th Cir. 1984) (white employees allowed to misuse
city resources without punishment while a black employee was fired for such violations).

142 No. 88-1748, 1989 WL 100644 (4th Cir. 1989).
143 Id. at *1.
144 Id. at *2.
145 Id.
146 Id. at *3.
147 Id.
148 Id.
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[T]he better rule is one that recognizes that a reasonable temporal
conjunction between the evidence of animosity and the occurrence of
wrongful acts is more appropriate to equal protection. To require a
special connection between each harmful act and specific evidence of
intent, particularly in this context where evidence of intent is difficult
to achieve, would tend to emasculate the right recognized in
LeClair.

149

The Fourth Circuit observed that "[o]ur inquiry on this point is
directed to whether Jetstream was treated differently." t 0 There was
evidence that the County manager was interested in finding a way to
shut down part of Jetstream's functions. Jetstream further offered a
number of additional actions taken by the County that were sugges-
tive of arbitrary, discriminatory and unreasonable conduct.

The trial court applied a rational basis test and held that the
action of the County must bear only a rational relationship to a legiti-
mate governmental interest. The Fourth Circuit reversed, reasoning
that "public authority to harass a business without cause is not a legiti-
mate state interest. 1 51

C. LeClair and Esmail's Progeny

Esmail and LeClair produced a mix bag, 52 with most Circuits fol-
lowing their reasoning, but some rejected the theory and others

149 Id. at *3
150 Id. at *4.
151 Id. at *5.
152 District of Columbia Circuit: Sanjuor v. Envtl. Prot. Agency, 56 F.3d 85, 92 n.9 (D.C.

Cir. 1995) ("To prevail on a claim of selective enforcement in this circuit, a plaintiff must show
that he was 'singled out from others similarly situated or that [his] prosecution was improperly
motivated"' (quoting Juluke v. Hodel, 811 F.2d 1553, 1561 (D.C. Cir. 1987))); Silverman v.
Barry, 845 F.2d 1072, 1080 (D.C. Cir. 1.988) (recognizing an equal protection violation may be
premised upon proof that government officials "are guilty of grave unfairness in the discharge of
their legal responsibilities."); Brandon, 734 F.2d at 60 (court held that equal protection requires
that the government act in good faith).

1st Circuit: Rubinovitz, 60 F.3d at 911 ("[A] party may establish an equal protection viola-
tion with evidence of bad faith or malicious intent to injure.") Id. The court observed that "the
malice/bad faith standard should be scrupulously met." (quoting Yerardi's Moody St. Rest. V.
Bd. of Selectmen, 932 F.2d 89, 94 (1st Cir. 1991)); Yerardi's Moody St. Rest. v. Bd. of Selectmen,
878 F.2d 16 (1st Cir. 1989) (Yerardi's I); Yerardi's Moody St. Rest. v. Bd. of Selectmen, 932 F.2d
89 (1st Cir. 1991) (Yerardi's II); Cordeco Dev. Corp. v. Vaquez, 539 F.2d 256, 260 (1st Cir. 1976).

2d Circuit: LeClair, 627 F.2d 606, cert. denied, 450 U.S. 959 (1981); Crowley v. Courville, 76
F.3d 47, 53 (2d Cir. 1996); Zahra, 48 F.3d 674; Latrieste Rest., 40 F.3d 587; FSK Drugs v. Perales,
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evaded review. In Indiana Teachers Ass'n v. Bd. of Sch. Comm'rs, 153

the Seventh Circuit explained:

The equal protection clause does not speak of classes. A class, moreo-
ver, can consist of a single member ... [The equal protection clause]
protects class-of-one plaintiff's victimized by the "wholly arbitrary
act." . . . [T]he equal protection clause can be brought into play as a
protection against allowing the government to single out a hapless
individual, firm or other entity for unfavorable treatment.

In Smith v. Eastern New Mexico,154 the Tenth Circuit reversed
summary judgment for a public employer. There, plaintiffs left their
positions following a series of alleged wrongful disciplinary actions.
The plaintiffs contended that the defendants' conduct was improper,
malicious and motivated by personal animosity. The trial court
granted the defendants' motion to dismiss because of the plaintiffs'

960 F.2d 6 (2d Cir. 1992); Terminate Control Corp., 28 F.3d at 1352; Quartararo, 917 F. Supp. at
946-47; Burt, 156 F.2d 791.

4th Circuit: Jetstream Aero Servs., No. 88-1748, 1989 WL 100644 (adopting and relying
heavily upon the LeClair standard); Houck & Sons, Inc. v. Transylvania County, 852 F. Supp.
442, 452 (W.D.N.C. 1993) (recognizing LeClair but setting aside verdict due to insufficient evi-
dence); Edwards, 178 F.3d at 250 (dismissing non-suspect class equal protection claim for failure
to allege that Defendants disciplined him because they harbored animosity towards him person-
ally; failure to adequately plead but not rejecting Esmail doctrine).

5th Circuit: Bryan, 213 F.3d at 277 (recognizing non-suspect class selective enforcement
claim premised upon the "desire to prevent the exercise of a constitutional right."); Zeigler, 638
F.2d at 779 (recognizing non-suspect class equal protection, relying upon Yick Wo, 118 U.S. at
373-74).

6th Circuit: Futernick, 78 F.3d at 1057-58 (rejecting LeClair standard); Birth Control Ctr. v.
Reizen, 508 F. Supp. 1366, 1388 (E.D. Mich. 1981) (recognizing LeClair rule, but finding insuffi-
cient evidence).

7th Circuit: Olech, 160 F.3d at 388 affd 528 U.S. 562 (2000); Hilton, 209 F.3d 1005; Indiana
State Teachers Ass'n, 101 F.3d 1179; Esmail, 53 F.3d at 179-80; Ciechon, 686 F.2d 511; Forseth, 20
F. Supp.2d 1267, 1275.

8th Circuit: Heillev. City of St. Paul, 512 F. Supp. 810, 815 (D. Minn. 1981) (citing Leclair as
valid theory, but dismissing for insufficient allegations).

10th Circuit: Smith, 1995 WL 749712, No. 94-2213 (recognizing equal protection claim for
non-suspect class victims and relying heavily upon Esmail); Vanderhurst v. Colorado, 16 F. Supp.
2d 1297, 1301 (D. Col. 1998).

11th Circuit: E & T Realty, 830 F.2d at 1112 (recognizing selective enforcement theory,
requiring proof of intentional discrimination; see concurring opinion of Kravitch, J., stating that
intent to discriminate was irrelevant, at 1115).

153 101 F.3d 1179, 1181-82 (7th Cir. 1996).
154 No. 94-2213, 1995 WL 749712 (10th Cir. 1995).
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lack of "membership in a constitutionally protected group." '155 Rely-
ing heavily upon Esmail, the Tenth Circuit reversed.

In Smith, the Tenth Circuit observed that the defendants' conduct
constituted "fraud, malice and oppression and were motivated by a
desire to promote their own improper economic interests.115 6 The
court concluded that the Equal Protection Clause protects individuals
where there is "an element of intentional or purposeful discrimina-
tion" against "one victim." '157 As in Esmail, no suspect class or funda-
mental right was present.

In Edwards v. City of Goldsboro,58, the Fourth Circuit issued a
comprehensive decision analyzing the constitutional rights of a law
enforcement officer in the context of off-duty conduct. Edwards was
precluded from teaching a firearms training course while off-duty.
Edwards alleged that the order to not teach the course was an illegal/
invalid order because the content of Edwards' course did not suit the
political and personal predilections of the Chief of Police. 59 How-
ever, during the same time, Defendants allowed numerous others to
freely engage in various types of self-employment including teaching,
tax preparation, and other self-employment. Discovery 160 revealed
that dozens of others engaged in a vast array of off-duty, secondary
and self-employment. 161 The Chief of Police selectively withheld per-
mission in Edwards' case because of the content of the course that
Edwards sought to teach. Edwards challenged this content-based

162discrimination.
Edwards' equal protection claim was premised upon several theo-

ries including retaliation and selective enforcement. In rejecting the
equal protection argument grounded in retaliation, the Fourth Circuit
observed that "a pure or generic retaliation claim...does not impli-
cate the Equal Protection Clause.' 1 63 This aspect of Edwards appears

155 Id. at *1.
156 Id. at *6.
157 Id. at *7.
158 178 F.3d 231 (4th Cir. 1999). While Edwards' equal protection analysis is limited, the

opinion comprehensively reviews First Amendment doctrine in the public employment context.
159 See id. at 240.
160 As a result of an eleventh hour motion to dismiss, the case was decided on a 12(b)(6)

review despite the fact that substantial discovery had been completed.
161 Id. at 239. The Fourth Circuit opinion did not address this traditional strand of

Edwards' equal protection claim.
162 See id. at 240.
163 Id. at 250. Thus, the Fourth Circuit rule does not embrace LeClair.
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inconsistent with Willowbrook's holding that arbitrariness is sufficient
to ground an equal protection claim. Because it is difficult to square
retaliation with the non-arbitrariness requirement of Willowbrook,
Edwards' equal protection analysis appears no longer valid.

The Fourth Circuit had already recognized Edwards' retaliation
claim grounded in the First Amendment. 64 As to Edwards' equal
protection claim premised upon the Esmail theory, the court con-
cluded that it need not decide whether Esmail should be recognized in
the Fourth Circuit because Edwards had not alleged that he was disci-
plined because Defendants harbored animosity against him
personally.1 61

In Thomas v. City of West Haven, 166 the Connecticut Supreme
Court reversed the dismissal of a non-suspect class equal protection
claim in a land use dispute. Thomas involved malicious and selective
treatment of a zoning change applicant and an "atmosphere of hostil-
ity" that precluded fair treatment. 167 The court observed that it was
"persuaded by [Esmail's] reasoning" and remanded the case for
trial.168 Equal protection has also held to prohibit additional types of
governmental misconduct: "Equal protection rights may be violated
by gross abuse of power, invidious discrimination, or fundamentally
unfair procedures." '169 "Equal protection does require at the least,
however, that the state act 'sensibly and in good faith." 170

One court held that an equal protection violation may be pre-
mised upon proof that government officials "are guilty of grave
unfairness in the discharge of their legal responsibilities."'71 However,
few cases have successfully applied the equal protection principle in
such broad strokes. The "gross abuse of government power" cases in
the equal protection context are analogous to the "shock the con-
science" substantive due process line of cases.172 For example, in

164 Id.
165 Id. at 250.
166 734 A.2d 535 (Conn. 1999).
167 Id. at 538.
168 Id. at 545.
169 Dean Tarry Corp., 650 F. Supp. at 1552; Creative Environments, Inc. v. Estabrook, 680

F.2d 822, 832 n.9 (1st Cir. 1982), cert. denied, 459 U.S. 989 (1982).
170 Brandon, 734 F.2d at 60 (D.C. Cir. 1984), cert. denied, 469 U.S. 1127 (1985), quoting

Logan v. Zimmerman Brush, 455 U.S. 422, 439 (1981) (emphasis in the original).
171 Silverman v. Barry, 845 F.2d 1072, 1080 (D.C. Cir. 1988).
172 See McGuinness, supra note 37, at 1149-52.
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Benigni v. City of Hemet,'73 the court held that law enforcement har-
assment of a business is actionable through substantive due process.
There, the evidence indicated that police conduct was intentionally
directed towards Benigni's bar to force him out of business. Bar
"checks" occurred nightly, up to five or six times per night, and cus-
tomers were frequently followed from the bar. The verdict of
$305,500.00 was affirmed.174

D. Futernick v. Sumpter Township: A Pre-Willowbrook Retreat

Prior to Willowbrook, some cases rejected or limited the reach of
equal protection in non-suspect class contexts. Most of these cases do
not survive following the Supreme Court's decision in Willowbrook.
However, because of the post-Willowbrook confusion over the motive
issue, some of these cases may have relevance in certain circuits.

In Futernick v. Sumpter Township,175 the Sixth Circuit affirmed
the dismissal of an equal protection claim by an owner of a mobile
home park in an action against state and local government officials
involved in regulating the plaintiff's mobile home parks. Futernick
involved an allegation that the government regulatory agency selec-
tively enforced the local environmental regulations maliciously and in
bad faith against the plaintiff. 76 After a disagreement with the plain-
tiff, the government stopped work on a proposed sewer line extension
to one of the plaintiff's mobile home parks. The trial court dismissed
Futernick's equal protection claim pursuant to rule 12(b)(6). The
Sixth Circuit affirmed.177

The court in Futernick began its analysis by summarily tracing the
doctrine of selective enforcement. 178 Futernick recognized application
of the selective enforcement doctrine where a victim can establish that
he or she was intentionally singled out because of membership in a
protected group or for the exercise of a constitutionally protected
right. "Selective enforcement can also lead to Section 1983 liability if
the plaintiff pleads 'purposeful discrimination' intended to accomplish

173 879 F.2d 473 (9th Cir. 1988).
174 Id. at 475.
175 78 F.3d 1051 (6th Cir. 1996).
176 See id. at 1056

177 See id. at 1060.
178 Id. at 1056.
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'some forbidden aim.'"79 This is consistent with traditional equal
protection analysis.

Futernick addressed the elements of "purposeful discrimination"
intended to accomplish "some forbidden aim.""' ° The court observed
that the issue of first impression before the court was "what aims are
forbidden ones for purposes of a selective enforcement action under
Section 1983. ' 1' Therefore, the critical issue became what is a "for-
bidden aim" or "unjustifiable standard" for purposes of an improper
intent based equal protection claim.182

The court in Futernick also addressed the more fundamental issue
of whether selective enforcement based upon malicious or bad faith
selective enforcement stated an equal protection claim. The essential
question was whether or not malice or personal animosity is a consti-
tutionally permissible consideration. 183 The court observed that the
First and Second Circuits recognize a valid selective enforcement
claim premised upon the malice and bad faith theory."' Futernick
mentioned but did not distinguish LeClair and its progeny. However,
Futernick failed to address or mention Esmail, or its primary anteced-
ents or progeny.

The Sixth Circuit's failure to afford equal protection for victims
of governmental maliciousness, egregious bad faith and/or personal
animosity is inconsistent with Willowbrook and the law in most cir-
cuits. The court observed that "we see compelling reasons that the
sundry motivations of local regulators should not be policed by the
Equal Protection Clause of the United States Constitution, absent
intent to harm a protected group or punish the exercise of a funda-
mental right.' ' 185 The court observed that "[t]he sheer number of pos-
sible cases is discouraging." '86 While this "floodgates" argument is

179 Id. (emphasis added).
180 Id.
181 Id. See Oyler, 368 U.S. at 456 ("the conscious exercise of some selectivity in enforce-

ment is not in itself a federal constitutional violation" if "the selection was [not] deliberately
based upon an unjustifiable standard.").

182 Futernick observed that a selective enforcement claim could properly be premised
upon: (1) Race, nationality, religion or gender or (2) Punishment of the exercise of a constitu-
tional right. In addition to the traditional suspect classes afforded protection under the equal
protection clause, Futernick observed that Oyler provided that equal protection forbids "other
arbitrary classification."

183 Futernick, 78 F.3d at 1057.
184 Id. at 1057-58.
185 Id. at 1058.
186 Id.
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frequently cited as basis to not extend the law, Futernick's particular
characterization of this contention underscores the extent of govern-
mental abuse of power.

Futernick observed that "a regulator is required to make difficult,
and often completely arbitrary, decisions about who will bear the
brunt of finite efforts to enforce the law. ' 187 The court cited no evi-
dence or basis to support its contention that regulators are required to
make "completely arbitrary" decisions. In fact, the contrary appears
far more likely. Regulators typically have facts, regulations and infor-
mation to assist them in making regulatory decisions. There is no jus-
tification for allowing the government to act at whim or without
consideration of the facts. There is no rational basis or other justifica-
tion to allow the government to carry out a personal vendetta against
an individual. Futernick observed that "[t]he nature of the right to
equal protection also counsels against expanding a federal right to
protection from non-group animosity on the part of local officials." '188

However, the court cited no case or other authority to support this
sweeping proposition.

Futernick reasoned that "the presence of personal animosity
should not turn an otherwise valid enforcement action into a violation
of the Constitution...The Constitution's protection begins only when
the incidence of the burden of regulation becomes constitutionally
suspicious."'89 A plethora of cases have demonstrated that such irra-
tional personal animosity is sufficient to contravene substantive due
process.190 In dicta, however, Futernick observed: "We certainly do
not sanction the abuse of state or local regulatory power. Regulation

187 Id.
188 Id. at 1059.
189 Id.
190 See, e.g., Bello v. Walker, 840 F.2d 1124 (3d Cir. 1988); Marks v. City of Chesapeake,

883 F.2d 308 (4th Cir. 1989); McGuinness, supra note 37, at 1129.
In Browning-Ferris v. Wake County, 905 F, Supp. 312 (E.D.N.C. 1995), the court addressed

the contours of substantive due process in a dispute over sewer service for certain property. This
court granted plaintiff's motion for summary judgment and reasoned that the governmental
action violated substantive due process "if it is arbitrary or capricious, lacks a rational basis, or is
undertaken with improper motives." Id. at 319.

"[T]here is a species of substantive due process, apart from any 'specific' of the Bill of
Rights ... This is a substantive due process right akin to the 'fundamental fairness' concept of
procedural due process." Wilson v. Beebe, 770 F.2d 578, 586 (6th Cir. 1985). Substantive due
process "is available to protect individual rights against irrational government action." PERR-IT,
supra note 20, at 350.
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out of personal dislike or vendetta is repugnant to the American tradi-
tion of the rule of law." 191

Futernick construed the concept of "arbitrary classification" as a
basis for selecting enforcement liability, stating that "[w]e do not
believe that choosing to enforce a law against a particular individual is
a 'classification' as that term is normally understood." '192 As an alter-
native remedy, Futernick suggested that "[t]hose affected by the
unfair regulator have recourse to the state political processes that
appointed that regulator in the first place. State courts or the state
constitution may provide protection." '193

Even before Willowbrook, Futernick represented a glaring
minority position in equal protection jurisprudence fundamentally at
odds with over a century of equal protection. Futernick's rationale
subverts equal protection to such an extent that it inherently implies
that government officials should be free to maliciously and in bad
faith attack individuals out of a personal dislike or vendetta. A per-
sonal vendetta employed by a public official to abuse government
power to harm an individual should constitute a "forbidden aim"
under Futernick and an "unjustifiable standard" under Oyler.

While Futernick generally recognized that "regulation out of per-
sonal dislike or vendetta is repugnant to the American tradition of the
rule of law," the court proceeded to enunciate a theory inviting fur-
ther disdain and repugnance to the American tradition of the rule of
law.' 94 Futernick's "floodgates" argument was not supported by any
citation of authority, any statistics or otherwise. The few reported
decisions construing this particular strand of equal protection jurispru-
dence are sparse.

Futernick's suggestion that victims of unfair regulators can obtain
relief from "state political processes that appointed that regulator in
first place" appears to be disingenuous. 95 The Sixth Circuit's position
runs afoul of the fundamental place that federal courts have in our
system of government and the tradition of the rule of law. Futernick is
an aberration fundamentally at odds with Willowbrook and the vast
majority of other circuit court cases construing this particular strand
of equal protection jurisprudence, ironically, the decision in Futernick

191 Futernick, 78 F.3d at 1058.
192 Id.
193 Id. at 1059 (emphasis added).
194 Id.
195 Id.
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provides some reasoning which supports the very doctrine that the
court rejected.

E. Bush v. Gore: Another Equal Protection Spin

On December 12, 2000, the Supreme Court issued its decision in
Bush v. Gore,'96 which adjudicated the merits of the presidential elec-
tion dispute in Florida. 97 Bush was squarely bottomed on fundamen-
tal equal protection principles, recognized by seven Justices.

The essential facts involved the manual recount in all Florida
counties where "undervotes" had not been subject to manual tabula-
tion. The Florida Supreme Court had ordered a recount of certain
votes. Governor Bush sought an emergency application for a stay of
the mandate by the Florida Supreme Court. The Supreme Court
granted the application and granted certiorari.

The petition presented the following issues: whether the Florida
Supreme Court established new standards for resolving presidential
election contests in violation of Article 2, section 1, clause 2 of the
United States Constitution and failed to comply with 3 U.S.C. section
5, and "whether the use of standardless manual recounts violates the
equal protection and due process clauses."' 98 The Court further
observed the question as being "whether the recount procedures that
the Florida Supreme Court has adopted are consistent with its obliga-
tion to avoid arbitrary and disparate treatment of the members of its
electorate."'

In Bush, Court found a violation of the Equal Protection
Clause."' The Court construed the Equal Protection Clause in the
context of the right to vote and recognized the equal protection
requirement of uniform rules and non-arbitrary treatment. The Court
explained: "[e]qual protection applies as well to the manner of its
exercise [the right to vote]. Having once granted the right to vote on
equal terms, the state may not, by later arbitrary and disparate treat-

196 Bush v. Gore, 121 S. Ct. 525 (2000).
197 Bush involves six separate opinions, with the majority decision garnering five votes.

Chief Justice Rehnquist authored a concurring opinion, joined by Justices Scalia and Thomas.
Justices Stevens, Souter, Ginsburg and Breyer each authored separate dissenting opinions with
several of the dissenting Justices joining in the other dissents.

198 Bush, 121 S. Ct. at 529.
199 Id. at 530.
200 Id. at 529.
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ment, value one person's vote over that of another. ' 20 1 The Court
found that the:

[Riecount mechanisms implemented in response to the decisions of
the Florida Supreme Court do not satisfy the minimum requirement
for non-arbitrary treatment of voters ... the problem inheres in the
absence of specific standards to insure its equal application. The for-
mulation of uniform rules to determine intent based on these recur-
ring circumstances is practicable and, we conclude, necessary. 202

The Court observed that the "search for intent can be confined
by specific rules designed to insure uniform treatment. '20 3 The Court
further reasoned that "[w]hen a Court orders a statewide remedy,
there must be at least some assurance that the rudimentary require-
ments of equal treatment and fundamental fairness are satisfied. ' 2 4

The majority opinion relied upon classic equal protection princi-
ples of non-arbitrariness and uniform standards. The turning point of
the case, and ultimately the presidency, was the lack of uniform elec-
tion standards and treatment.

In Justice Souter's dissenting opinion, he concluded that he could
conceive of "no legitimate state interest served by these differing
treatments of the expressions of voters fundamental rights. The dif-
ferences appear wholly arbitrary. '205 However, Justice Souter would
have remanded the case to the Florida Supreme Court with instruc-
tions to establish uniform standards for evaluating the several types of
ballots that have prompted differing treatments.2 6

Justice Breyer's dissenting opinion treats the equal protection
problem in more detail. Justice Breyer began his dissenting opinion
by observing that the majority "raises three equal protection problems
with the Florida Supreme Court's recount order: first, the failure to
include overvotes in the manual recount; second, the fact that all bal-
lots, rather than simply the undervotes, were recounted in some, but
not all, counties; and third, the absence of a uniform, specific standard
to guide the recounts. 20 7

201 Id. at 530 (emphasis added).
202 Id. (emphasis added).
203 Id. at 7.
204 Id. at 532 (emphasis added).
205 Id. at 545 (Souter, J., dissenting).
206 Id.
207 Id. at 551 (Breyer, J., dissenting).
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Justice Breyer concluded that the "majority's third concern does
implicate principles of fundamental fairness. The majority concludes
that the equal protection clause requires that a manual recount be
governed not only by the uniform general standard of the 'clear intent
of the voter,' but also by uniform subsidiary standards. '2°8  Justice
Breyer observed that "in these very special circumstances, basic prin-
ciples of fairness may well have counseled the adoption of a uniform
standard to address the problem. '20 9  Justice Breyer would have
remanded the case to the Florida Supreme Court to recount "in accor-
dance with a single-uniform substandard. 210

Bush v. Gore breathes yet another strand of life in the Equal Pro-
tection Clause in an unexpected context. The decision reaffirms the
traditional equal protection components of non-arbitrariness and the
prohibition of disparate treatment.

IV. PRACTICAL PROOF ISSUES

The Willowbrook standard requires plaintiffs to prove arbitrari-
ness. Arbitrary and capricious has been defined as "willful and unrea-
sonable action without consideration or in disregard of facts or
without determining principle. '21 1  A determination of arbitrariness

208 Id.
209 Id.
210 Id.
211 BLACK'S LAW DICrIONARY 96 (5th ed. 1979). For additional definitions of arbitrary and

capricious see United States v. Carmack, 329 U.S. 230, 243 n.14 (1946). Arbitrary is defined as
"without adequate determining principle... [or] fixed or arrived at through an exercise of will
or by caprice, without consideration or adjustment with reference to principles, circumstances, or
significance,. . . decisive but unreasoned." Id. Capricious is defined as "apt to change suddenly,
freakish; whimsical; humorsome." Id. See also Bruno's, 624 F.2d at 594 (stating that arbitrary
and capricious means either "unwarranted in law" or "without justification in fact."); Dynalec-
tron Corp. v. United States, 659 F. Supp. 64, 68 (D.D.C. 1987) (noting that one indicia of arbi-
trary and capricious conduct is "subjective bad faith").

See Chaudron v. Pasquotank County Dep't of Soc. Serv., No. 84-1-CIV-2, 177 (E.D.N.C.
1985). In jury instructions in Chaudron, the court defined arbitrary as "subject to one's own
prejudices." Capricious was defined as "whimsical, fickle, or trifling." Trivial was defined as
"unsubstantial, insignificant, or trifling." See also Flower Cab Co. v. Petitte, 658 F. Supp. 1170,
1179 (N.D. III. 1987) (defining arbitrary as a decision reached "without adequate determining
principle or was unreasoned").

In several public employee discharge cases, the Claims Court employed the arbitrary and
capricious test. See, e.g., Crocker v. United States, 127 F. Supp. 568, 572-73, n.12 (Ct. Cl. 1955)
("Arbitrary has been defined as 'fixed or done capriciously or at pleasure; without adequate
determining principle . . . depending on the will alone ... capriciously."'); Gadsden v. United
States, 78 F. Supp. 126, 128 (Ct. Cl. 1948) (stating that the court equates arbitrary and capricious
with bad faith or "so grossly erroneous as to imply bad faith").
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involves an inherently fact based analysis. Because arbitrariness2 12 has
been the foremost standard under substantive due process analysis, it
is logical that courts will look to substantive due process cases for
guidance.1 3

In equal protection cases generally, perhaps the essential issue is
whether the plaintiff can prove arbitrariness or disparate treatment.
A number of cases have enunciated tests for determining these thresh-
old issues. In Village of Arlington Heights v. Metropolitan Housing
Development Corporation,214 the Supreme Court identified several
factors to be examined to determine whether improper intent or pur-
pose is present:

(1) The impact of the governmental action;
(2) The historical background of the decision, particularly if it

reveals a series of actions taken for invidious purposes;
(3) The sequence of events leading up to the decision;
(4) Departures from normal procedure;
(5) Departures from normal substantive criteria;
(6) The legislative or administrative history;
(7) Contemporaneous statements by members of the decision-

making body.215

"Determining whether invidious discriminatory purpose was a
motivating factor demands a sensitive inquiry into such circumstantial

212 In Browning-Ferris, 905 F. Supp. 312, the court addressed the contours of substantive
due process in a dispute over sewer service. The court granted plaintiff's motion for summary
judgment and reasoned that the governmental action violated substantive due process: "[I]f it is
arbitrary or capricious, lacks a rational basis, or is undertaken with improper motives. Walz v.
Smithtown, 46 F.3d 162 (2d Cir.), cert. denied, 115 S.Ct. 2557 (1995) (improper motive); Marks v.
City of Chesapeake, 88 F.2d 308 (4th Cir. 1989) (improper motive); Bello v. Walker, 840 F.2d
1124 (3d Cir. 1988), cert. denied, 488 U.S. 851 (1988) (improper motive); Scott v. Greenville
County, 716 F.2d 1409 (4th Cir. 1983) (arbitrariness); Dale v. City of Morganton, 270 N.C. 567,
572, 155 S.E.2d 136, 141 (1967) (improper motive)."

213 See Benigni v. City of Hemet, 868 F.2d 307, 312 (9th Cir. 1989) ("the due process and
equal protection theories in this case are practically identical, both being grounded on the allega-
tion of arbitrary law enforcement activit[ies]."); Vasquez v. Cooper, 862 F.2d 250, 254-55 (10th
Cir. 1988); Gutzwiller v. Fenik, 860 F.2d 1317, 1328-29 (6th Cir. 1988) (substantive due process
and equal protection are "very similar concepts . . . both stem from our American ideals of
fundamental fairness and both enmesh the judiciary in substantive review of governmental
action ... they will overlap in certain situations so that a violation of one will constitute a
violation of the other."); Silverman, 845 F.2d at 1080 (to show an equal protection or substantive
due process violation, a plaintiff must at least establish "grave unfairness"); Brennan v. Stewart,
834 F.2d 1248, 1257 (5th Cir. 1988) (the court delineated the framework of rights afforded under
both substantive due process and equal protection).

214 Viii. of Arlington Heights, 429 U.S. 252.
215 Id. at 266-68.
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and direct evidence of intent as may be available. '216 A finding of
improper intent is not limited to instances where decision-makers
articulate some bad purpose. "If proof of a civil right[s] violation
depends on an open statement by an official . . . the Fourteenth
Amendment offers little solace to those seeking its protection. 217

In Smith v. Town of Clarkton,1 8 the Fourth Circuit recognized
that statements revealing discriminatory intent are often "camou-
flaged. 2 1 9 Invidious discriminatory or improper intent "may often be
inferred from the totality of the relevant facts. ' 220 The Supreme Court
has held that one need not submit "direct evidence of discriminatory
intent. ' 221 "There will seldom be eyewitness testimony as to the
employer's mental processes. 2 2 2  Invidious discriminatory or
improper intent "may often be inferred from the totality of the rele-
vant facts. 223

Constitutional cases often involve extensive analysis of inferences
from facts. In Woodson v. Scott,2 24 the Third Circuit observed how
evidence that an employer failed to respond to an atmosphere of har-
assment following an employee's protected activity permits an infer-
ence that the employer itself participated in the harassment and thus
engaged in retaliatory conduct. In Azzaro v. County of Allegheny, 225

the Third Circuit reversed a grant of summary judgment in favor of an
employer, where the employer was accused of retaliating against an
employee who reported sexual harassment. Although the employee
was officially terminated by a salary board and there was no evidence

216 Id. at 266.
217 Dailey v. City of Lawton, 425 F.2d 1037, 1039 (10th Cir. 1970).
218 Smith v. Town of Clarkton, 682 F.2d 1055, 1066 (4th Cir. 1982). Disparaging remarks

toward the plaintiff may establish a prima facie case of discrimination. See Johnson v. Joseph
Schlitz Brewing Co., 581 F. Supp. 338 (M.D.N.C. 1984).

219 Smith, 682 F.2d at 1066.
220 Washington v. Davis, 426 U.S. 229, 242 (1976). See Yick Wo, 118 U.S. at 373-74 (where

a statute was found to be facially neutral but an equal protection violation was found for admin-
istration of a building code "with an evil eye and unequal hand.").

221 United States Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 717 (1983). See
Kercado-Melendez v. Aponte-Rogue, 829 F.2d 255, 264 (1st Cir. 1987) ("Proof of such an
improper motive may be shown via circumstantial evidence."); Rokovich v. Wade, 819 F.2d 1393,
1398 (7th Cir. 1987) (proof of actual intent to retaliate against employee for exercise of constitu-
tional rights not required; jury allowed to examine totality of evidence and to "infer a retaliatory
motive."), affd in pertinent part en banc, 850 F.2d 1180 (1988).

222 Aikens, 460 U.S. at 716 (direct evidence of improper intent is not required).
223 Davis, 426 U.S. at 242.
224 See Woodson v. Scott, 109 F.3d 913, 922 (3d Cir. 1997).
225 See Azzaro v. County of Allegheny, 110 F.3d 968, 973-74 (3d Cir. 1997).

2001]



CIVIL RIGHTS LAw JOURNAL

that a majority of the board had knowledge of the plaintiff's sexual
harassment report, evidence indicating that an unsuspecting salary
board may have rubber-stamped a reorganization plan designed by
plaintiff's supervisors in order to eliminate her job was held to consti-
tute sufficient evidence to withstand summary judgment.

Scores of cases demonstrate how even seemingly trivial infer-
ences may establish improper motive. 26 In Ware v. Unified,227 the
Tenth Circuit rejected the district court's conclusion that the
employee's evidence was insufficient as a matter of law because it was
subjective. The court observed how "[c]ircumstantial evidence and
reasonable inferences will necessarily involve subjective elements. 228

The court explained: "A plaintiff may create a reasonable inference
of improper motivation by presenting evidence tending to show that
the reasons proffered for the adverse action are without merit. 229

The doctrine of inferred intent may be used to establish arbitrari-
ness.23° In Anthony v. Sundlin,231 the court explained:

[Wihat an actor says is not conclusive on a state-of-mind issue. Not-
withstanding a person's disclaimers, a contrary state of mind may be
inferred from what he does and from a factual mosaic tending to show
that he really meant to accomplish that which he professes not to have
intended.232

In Sales v. Grant,233 the Fourth Circuit reversed a trial court's dis-
missal of a political discrimination claim by assistant registrars
employed by a board of elections. The Fourth Circuit's opinion dem-
onstrates how the evidence in such cases is often only tangentially

226 See, e.g., Ratliff v. Wellington, 820 F.2d 792, 796 (6th Cir. 1987) (relying upon post-
speech job criticism and post-speech vindictiveness as inference of improper motive); Ware v.
Unified, 881 F.2d 906, 912 (10th Cir. 1989) (relying upon proof of body language and other non-
verbal conduct as evidence of causation); Morro v. City, 117 F.3d 508 (lth Cir. 1997) (proof of
causation was based on the chronology of events; verdict affirmed); Stever v. Independent, 943
F.2d 845, 851-52 (8th Cir. 1991) (sequence of events and timing and order of events raises infer-
ence of retaliatory motive); Martinez v. City, 971 F.2d 708, 713 (11th Cir. 1992).

227 Ware, 881 F.2d at 906.
228 Id. at 912.
229 Id. at 911, citing numerous cases.
230 E.g., Rokovich, 819 F.2d at 1398 (proof of actual intent to retaliate against employee for

exercise of constitutional rights not required; jury allowed to examine totality of evidence and to
"infer a retaliatory motive."), affd in pertinent part en banc, 850 F.2d 1180 (1988).

231 Anthony v. Sundlin, 952 F.2d 603 (1st Cir. 1992).
232 Id. at 606.
233 Sales v. Grant, 158 F.3d 768 (4th Cir. 1998).
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linked through meetings and conversations, which alone might be
insignificant, but taken together, translate into the workings of retalia-
tion. In Sales, the court explained that the Defendant:

[Miade the reappointment decisions of 'her own mind, without influ-
ence,' . . . [plaintiffs] argued that Mason and Grant had arranged for
Read to have only one choice. That even if Read may not herself
have been motivated by political considerations, her decision was
essentially preordained by the manipulations of Mason and Grant who
plainly were so motivated, and who effectively caused Read to give
effect to their politically motivated purpose.234

The Fourth Circuit's opinion in Sales is particularly instructive on the
issues of causation and discrimination:

Critically for this case, the Section 1983 causation language, 'subject or
caused to be subjected', imposes liability not only for conduct that
directly violates right but for conduct that is the effective cause of
another's direct infliction of the constitutional injury. As the First Cir-
cuit has put it: '[t]he requisite causal connection can be established not
only by some kind of direct personal participation in the deprivation,
but also by setting in motion a series of acts by others which the actor
knows or reasonably should know would cause others to inflict the
constitutional injury.' [omitting citations] This principle of effective
causation by indirect means, grounded in the literal language of Sec-
tion 1983 and in general tort law ... has been widely recognized and
applied in Section 1983 litigation. 235

A. Factors For Equal Protection Analysis
The following factors have been relied upon as a basis for a suffi-

cient inference of a retaliatory or improper motive to establish a viola-
tion of equal protection.236 Many of these factors are more prevalent
in public employment litigation, but most are equally applicable in
other constitutional litigation.

234 Id. at 774.
235 Id. at 776.
236 See, e.g., Jim Causley Pontiac v. National Labor Relations Board, 620 F.2d 122, 125 (6th

Cir. 1980);, Womack v. Munson, 619 F.2d 1292, 1296 (8th Cir. 1980), cert. denied, 450 U.S. 979
(1981); Lewis Grocer Co. v. Holloway, 874 F.2d 1008 (5th Cir. 1989); See also Russell L. Wald,
Retaliatory Termination of Private Employment, 7 AM. JUR. 2D Proof of Facts §1 (1975); KENT
SPRIGGS, REPRESENTING PLAINTIFFS IN TITLE VII ACTIONS § 5.15 (1994).
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(1) Governmental decisionmaker's attitude regarding the conduct of
the individual or employee. A hostile attitude suggests an

237improper motive.
(2) Disparate treatment, particularly unequal discipline among

employees or individuals. 238

(3) Reduced employee evaluations or changed conditions after
engaging in protected conduct.

(4) Manner, tone and language of how the individual is informed of
the deprivation.

(5) Inadequate investigation of allegations surrounding the adverse
action or other deprivation. Failing to review and consider all
facts purportedly in the individual's favor suggests
arbitrariness.

23 9

(6) Deviations from procedures or policies.
(7) Lack of reasonable warnings or notice of alleged violation or

noncompliance.
(8) Temporal proximity. Timing of the adverse action following

engagement in protected activity.240

(9) The magnitude of the alleged offense. Comparisons of punish-
ment showing that the employee or applicant has been more
harshly punished than others suggests an improper motive.

(10) History of employee's work performance. A drastic alleged
decline in performance is suspect.

(11) Investigation or scrutiny of employee or applicant's conduct fol-
lowing protected conduct.

(12) The employer's creation of the problem that is supposedly the
basis for the employer's criticism of the employee.

(13) Subjectivity in termination or rejection criteria.24'
(14) Pretext.
(15) Employee's lack of history of the alleged basis of termination.
(16) Changed grounds for the adverse action.242

237 See Jetstream AERO Services, 1989 WL 100644 at *5.
238 Abasiekong, 744 F.2d 1055; see generally Krieger v. Gold Bond Bldg. Prod., 863 F.2d

1091 (2d Cir. 1988); Ramsueeur, 865 F.2d 460.
239 See Martinez v. El Paso County, 710 F.2d 1102, 1104 (5th Cir. 1983).
240 Warren v. Halstead Indus. Inc., 802 F.2d 746, 758 (4th Cir. 1986), affd en banc, 835 F.2d

535 (4th Cir. 1988), cert. denied, 487 U.S. 1218 (1988).
241 See Rowe v. Gen. Motors Corp., 457 F.2d 348 (5th Cir. 1972); Halstead, 802 F.2d 746

(4th Cir. 1987); Roman v. ESB, Inc., 550 F.2d 1343 (4th Cir. 1976).
242 Changed asserted grounds for termination are among the most telling factors ascertain-

ing pretext. For example, in Schmitz v. St. Regis Paper Co., 811 F.2d 131 (2d Cir. 1987), the court
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(17) The failure to adhere to its own procedural or substantive
regulations.243

(18) Undue delay in processing applications.
(19) Changes in the course of dealings among the parties.
(20) Changes in qualifications or rules after commencement of selec-

tion process.
(21) A secret paper trail, without notice to the employee.2 "
(22) Delayed articulation of alleged justification.245

Analysis of these factors yields information from which a trier of
fact can determine the essential question of arbitrariness.

V. CONCLUSION

Willowbrook breathed new life into the Equal Protection Clause
for the vast array of Americans who are not afforded special status
through a suspect class or a fundamental right. Willowbrook's ante-
cedents afforded a basic foundation of protection for individuals,
which has been clarified and materially expanded by Willowbrook.

Willowbrook demonstrates that the Equal Protection Clause is a
fundamental tool for all individuals to combat the increasingly abusive
power of government. Equal protection lives to fulfill the thrust of
Marbury v. Madison24 6 - that "the very essence of civil liberty certainly
consists in the right of every individual to claim the protection of the
laws, whenever he receives an injury. "247 Governmental misuse of

was confronted with a situation where one reason was initially given to the company officer,
another reason was given to an administrative agency and yet a much more sophisticated reason
was offered at trial. Cf. Sweat v. Miller Brewing Co., 708 F.2d 655 (11th Cir. 1983) (reversing
summary judgment due to the indicia of pretext where differing accounts of the reasons for the
termination were in record).

243 Representations made by the government in ordinances, personnel policies and person-
nel handbooks must be scrupulously adhered to. E.g., Vitarelli v. Seaton, 359 U.S. 535, 546
(1959) (Frankfurter, J., concurring); Service v. Dulles, 354 U.S. 363 (1957); Sec. Exch. Comm'n v.
Chenery Corp., 318 U.S. 80, 87-88 (1943). Where government employment is premised upon a
defined procedure, the procedure should also be scrupulously observed. Vitarelli held that gov-
ernment employment regulations must be adhered to by the government. The court reversed
and found plaintiff's discharge invalid. Accord, Beacom, 500 F. Supp. 428 (public employee
must be accorded benefit of agency's regulations).

244 See Harris v. Richards Mfg. Co., Inc., 511 F. Supp. 1193 (W.D.Tenn. 1981).
245 Lindahl v. Air France, 930 F.2d 1434 (9th Cir. 1991) (four month delay was evidence of

pretext).
246 5 U.S. (1 Cranch) 137, 163 (1803).
247 Id. at 163. Accord Boyd v. United States, 116 U.S. 616, 635 (1885), where the United

States Supreme Court observed that "constitutional provisions for the security of person and
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"purely personal and arbitrary power '248 has been condemned from
Yick Wo to Willowbrook. All victims of governmental arbitrariness or
discrimination now enjoy an equal protection prayer for relief.

property should be liberally construed ... It is the duty of courts to be watchful for the constitu-
tional rights of the citizen, and against stealthy encroachments thereon."

248 Yick Wo, 118 U.S. at 370.
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