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I. INTRODUCTION

We have been studying poor insight in schizophrenia and other
psychotic disorders since 19901 and have conceptualized this lack of
awareness as a multidimensional phenomenon. It encompasses both a
lack of awareness of having a mental disorder (and specific signs of
the disorder), and a compulsion to disprove, even at the cost of one's
personal safety, any evidence to the contrary. Recent research indi-
cates that poor insight in schizophrenia and related psychotic disor-
ders is due less to defensiveness, as previously had been believed, and
more a consequence of neuropsychological deficit. In this context,
poor insight in these disorders is better understood as a manifestation
of a neurological syndrome, anosognosia, that is seen in certain brain
injured patients.
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This paper will summarize the research on poor insight in schizo-
phrenia that was used in the case of United States v. Kaczynski and
describe its relevance to other criminal cases that must balance the
protection of civil liberties against the due process of law in criminal
proceedings involving defendants with serious mental illness.

II. UNITED STATES V. KACZYNSKI

Despite the overwhelming evidence against him, with his best
alternative being a "not guilty by reason of insanity" defense, Theo-
dore Kaczynski refused to be examined by state psychiatric experts
for fear of being declared a "sickie." His refusal to be evaluated
resulted in the prosecuting attorneys petitioning the court for sanc-
tions. In particular, they wanted to prohibit the use of any mental
illness evidence during the guilt/innocence and mitigation phases of
the trial. Given that the evidence against Kaczynski was overwhelm-
ing, a mental illness defense arguably was his only hope of escaping
the death penalty. Yet he did not want to be evaluated and was block-
ing his lawyers attempts to put on an insanity defense. This created
several legal quagmires and accusations that Kaczynski strategically
was manipulating the court to throw the proceedings into disarray.

His refusal to be evaluated and to put on a mental illness defense
more easily can be understood in light of the research literature on
insight. In most cases involving people with schizophrenia, severe def-
icits in illness awareness and the irrational compulsion to prove one's
"sanity" despite life threatening consequences, are a consequence of
brain dysfunction rather than manipulation or defensiveness. It was
anosognosia, a neurological condition that results in the type of
unawareness just described, that kept him from complying with the
court order to be examined by experts, as opposed to manipulation or
a willful violation of the judge's decree. Prior to discussing how this
research was used in the case, a brief discussion of the relevant studies
is in order.

III. ANOSOGNOSIA IN SCHIZOPHRENIA

The high prevalence of unawareness of illness in schizophrenia
has been replicated in several studies. This remains true whether
insight is viewed as a simple or unitary phenomenon of whether a per-
son believes he/she has an illness or not, or a complex multidimen-
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sional phenomenon. The International Pilot Study of Schizophrenia,2

a multinational and cross-cultural study conducted for the World
Health Organization, found that eighty-one percent of 811 patients
denied that they had an illness.

A second multinational study by Wilson of more chronic patients
with schizophrenia found that eighty-nine percent of the 768 patients
denied they had an illness.3 The main results of these studies were
replicated, finding that nearly sixty percent of 221 patients with schiz-
ophrenia did not think they were ill.4 Unlike the two previous studies
that simply asked patients if they believed they were ill, an assessment
procedure that measured many of the component dimensions of
insight into illness was used. The scale to assess the unawareness of
mental disorder assesses unawareness of illness generally, and
unawareness of treatment response and specific signs and symptoms.
The scale also measures attributions for symptoms. In addition to
finding that a large proportion of patients in the sample did not
believe they were ill, it also was reported that patients showed signifi-
cant deficits in awareness of their different symptoms. Of note is that
insight can be modality specific. In other words, one can have insight
into some aspects of the illness while lacking awareness of others. For
example, some patients were unaware of hallucinations and flat affect,
but were aware that they suffered from delusions. Other studies, that
examined relationships between unawareness of tardive dyskinesia
and unawareness of illness in schizophrenia, add further evidence that
insight can be "spotty."5

In addition to being common in schizophrenia, poor insight is
associated with noncompliance with treatment, involuntary commit-

2 WORLD HEALTH ORG., REP. OF THE INTERNATIONAL PILOT STUDY OF SCHIZOPHRENIA

(1973).
3 See generally W.H. Wilson, T.A. Ban & W. Guy, Flexible System Criteria in Chronic

Schizophrenia, 27 COMPREHENSIVE PSYCHIATRY 259, 259-65 (1986).
4 See Mood Disorders, supra note 1, at 826-36.
5 See generally G. Caracci, S. Mukherjee, S. Roth & P. Decina, Subjective Awareness of

Abnormal Involuntary Movements in Chronic Schizophrenic Patients, 147 AM. J. PSYCHIATRY

295, 295-98 (1990); see also C. Arango, H. Adami, J.D. Sherr, G.K. Thaker & W.T. Carpenter,
Jr., Relationship of Awareness of Dyskinesia in Schizophrenia to Insight into Mental Illness, 156
AM. J. PSYCHIATRY 1097, 1097-99 (1999); G.S. Alexopoulos, Lack of Complaints in Schizophren-
ics with Tardive Dyskinesia, 167 J. NERVOUS & MENTAL DISEASE 125, 125-27 (Feb. 1979); R.
Sandyk, S.R. Kay & G.I. Awerbuch, Subjective Awareness of Abnormal Involuntary Movements
in Schizophrenia, 69 INT'L J. NEUROSCIENCE 1, 1-20 (1993).
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ment, and poorer course of illness.6 Previously, evidence was discov-
ered that suggested that the etiology of poor insight was complex. In
most cases involving patients with schizophrenia, psychological
defense played a small role, but accounted for very little of the varia-
tion in insight. Neuropsychological deficits, on the other hand, were
highly correlated with lower levels of insight.7

Prior to 1990, poor insight in schizophrenia commonly was
viewed as a defensive function. As such, it should be associated with
positive symptoms of psychosis. In other words, the sicker one is, the
more defensive he/she should be. However, empirical research does
not support this link even when the relationship between insight and
delusions have been examined.8 More direct evidence of the relations
between insight and neuropsychological function exists. Prior to
reviewing these data, a brief word about the proposition that poor
insight in schizophrenia is better understood as anosognosia is in
order.

Poor insight in schizophrenia bears remarkable similarities to
anosognosia in neurological disorders. Patients with schizophrenia
who have poor insight, and neurological disorder patients with
anosognosia, exhibit the following characteristics: a very severe lack of
awareness of their illness, the belief persisting despite conflicting evi-
dence, confabulations to explain the observations that contradict their
belief that they are not ill, and a compulsion to prove their self-
concept.

Neurological patients with anosognosia of hemi-paresis behave as
though they know nothing about the paralysis. They persist, despite
irrefutable evidence to the contrary, in the belief that their paralyzed
limbs are normal. One study evaluated a seventy-one year old male

6 See Awareness of Illness, supra note 1, at 113-32; Psychopathologic Domains, supra note
1, at 27-42; J.P. McEvoy, S. Freter, G. Everett, J.L. Geller, P. Appelbaum, L.J. Apperson & L.
Roth, Insight and the Clinical Outcome of Schizophrenics, 177 J. NERVOUS & MENTAL DISOR-
DERS 48, 48-51 (1989); D.W. Heinrichs, B.P. Cohen & W.T. Carpenter, Jr., Early Insight and the
Management of Schizophrenic Decompensation, 173 J. NERVOUS & MENTAL DISEASE 133, 133-
38 (1985); T.H. McGlashan & W.T. Carpenter, Jr., Does Attitude Toward Psychosis Relate to
Outcome?, 138 AM. J. PSYCHIATRY 797, 797-801 (1981).

7 See C. Kasapis, X.F. Amador, S.A. Yale, D.H. Strauss & J.M. Gorman, Poor Insight in
Schizophrenia: Neuropsychological and Defensive Aspects, 15 SCHIZOPHRENIA RES. 123 (1995).

8 See, e.g., Mood Disorders, supra note 1, at 826-36; T.E. Smith, J.W. Hull & L. Santos, The
Relationship Between Symptoms and Insight in Schizophrenia: A Longitudinal Perspective, 33
SCHIZOPHRENIA RES. 63, 63-67 (1998); J.P. McEvoy, L.J. Apperson, P.S. Applebaum, P. Ortlip,
J. Brecosky, K. Hammill, Insight in Schizophrenia. Its Relationship to Acute Psychopathology,
177 J. NERVOUS & MENTAL DISORDERS 43, 43-47 (1989).
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with a right posterior lesion who was unaware of motor impairments,
left hemineglect, and left hemisensory loss, yet he believed the reason
for his hospitalization was a hip replacement.9 Similarly, a twenty-six
year old man with an eight year history of chronic schizophrenia
involuntarily was committed during a psychotic episode and gives the
following reason for his hospitalization in a psychiatric ward, "I think
that's all they have available now, a psychiatric ward because of the
heavy drug and alcohol uses that is going on."'" Both patients offer
confabulations to explain away the evidence that contradicts their
beliefs. Another feature of anosognosia is that patients have varying
degrees of insight into different aspects of their illness and symptoms.
In the case of the twenty-six year old schizophrenia patient, he had
poor insight about the reason for his hospitalization, yet he displayed
insight into his thought disorder.

Most studies find that lesions to the non-dominant hemisphere
and frontal lobes are implicated in anosognosia. u Many studies have
found that patients with schizophrenia show deficits on tests of frontal
lobe function and hypofrontality on functional neuroimaging. At the
time of the Unabomber trial, the hypothesis that awareness deficits in
schizophrenia stem from frontal lobe dysfunction rather than psycho-
logical defensiveness had gained considerable currency. More than a
dozen studies using insight measures with demonstrated reliability and
validity have been published confirming the hypothesis. 12  Most,

9 See Awareness Deficits, supra note 1, at 96-97.
10 Id.

11 See Awareness of Illness, supra note 1, at 113-32.
12 See generally D.A. Young, R. Davila & H. Scher, Unawareness of Illness and Neurop-

sychological Performance in Chronic Schizophrenia, 10 SCHIZOPHRENIA RES. 117, 117-24 (1993);
R. Sandyk, S.R. Kay & G.I. Awerbuch, Subjective Awareness of Abnormal Involuntary Move-
ments in Schizophrenia, 69 INT'L J. NEUROSCIENCE 1, 1-20 (1993); P. Lysaker, M. Bell, R. Mil-
stein, G. Bryson & J. Beam-Goulet, Insight and Psychosocial Treatment Compliance in
Schizophrenia, 57 PSYCHIATRY: INTERPERSONAL & BIOLOGICAL PROCESSES 307, 307-15 (1994);
C. Kasapis, X.F. Amador, S.A. Yale, D.H. Strauss & J.M. Gorman, Poor Insight in Schizophre-
nia: Neuropsychological and Defensive Aspects, 15 SCHIZOPHRENIA RES. 123 (1995); J.P.
McEvoy, M. Hartman, D. Gottlieb, S. Godwin, L.J. Apperson & W. Wilson, Common Sense,
Insight, And Neuropsychological Test Performance In Schizophrenia Patients. 22 SCHIZOPHRENIA
BULL. 635, 635-41 (1996); L.N. Voruganti, R.J. Heslegrave & A.G. Awad, Neurocognitive Corre-
lates of Positive and Negative Syndromes in Schizophrenia, 42 CANADIAN J. PSYCHIATRY 1066,
1066-71 (1997); P.H. Lysaker, M.D. Bell, G. Bryson & E. Kaplan, Neurocognitive Function and
Insight in Schizophrenia: Support for an Association with Impairments in Executive Function but
not with Impairments in Global Function, 97 ACTA PSYCHIATR SCAND. 297, 297-301 (1998); D.A.
Young, K.K. Zakzanis, C. Bailey, R. Davila, J. Griese, G. Sartory & A. Thom, Further Parame-
ters of Insight and Neuropsychological Deficit in Schizophrenia and Other Chronic Mental Dis-
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though not all, of these studies have found this relationship to exist
independent of variations in I.Q. Only three published studies have
not find the hypothesized relationship between level of insight and
frontal lobe function. However, because these studies measured very
different aspects of unawareness than the studies cited above, and one
of the studies had low statistical power, they are not considered fail-
ures to replicate.

In summary, the research on poor insight in schizophrenia indi-
cates that it is very common in this disorder, it is complex and mul-
tidimensional, predictive of noncompliance, a poorer course of illness,
and is linked to front lobe dysfunction. Indeed, it easily can be argued
that in most cases the term "poor insight" is a misnomer when applied
to individuals with schizophrenia and the diagnosis of "anosognosia"
should be used instead.

IV. UNITED STATES V. KACZYNSKI

This section first will outline the basic facts of the case and then
illustrate how the defendant's paradoxical behavior exhibited the
characteristics of anosognosia in schizophrenia, and how the scientific
research was used to elevate the defense attorney's and the court's
understanding of the mentally ill defendant they were dealing with.

In November 1997, Theodore Kaczynski, infamously known as
the "Unabomber," was tried for bombings spanning nearly a decade
that killed three people and injured twenty-three across the United
States. He had a long history of mental illness. The evidence against
him, which included his own diaries spanning twenty years that gave
details of the bombs and to whom they were destined, was over-
whelming. He agreed to be evaluated by four defense experts, psy-
chologists and psychiatrists, in order to "prove" he was sane, but he
refused to be evaluated by the state's experts. The judge ruled that he
must comply. The prosecutors moved for sanctions against entering
any mental illness evidence claiming that Kaczynski was manipulating
the court.

The defense initially argued that Kaczynski's phobia of psychia-
trists was causing him not to comply. An excerpt from the defense
expert's, Dr. Vernon Foster, declaration to the court was as follows:

ease, 186 J. NERVOUS & MENTAL DISORDER 44, 44-50 (1998); X.F. AMADOR & A.S. DAVID,
INSIGHT & PSYCHOSIS 307-16 (1998).
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An essential component of Mr. Kaczynski's brain disorder is his
deeply ingrained fear of being considered mentally ill. The series of
meetings I held with Mr. Kaczynski were for the purpose of serving as
liaison between him and his counsel to encourage Mr. Kaczynski to
explore the mental health issues involved in his case. I approached the
meetings mindful from his writings and background that Mr. Kaczyn-
ski had expressed a perception of psychiatrists as agents of a science of
the brain given to mind control and personality alteration. In Mr.
Kaczynski's perception, psychiatrists seek to eliminate free will and
personal autonomy by creating a population that is wholly compliant
with the needs of an omnipotent system. A significant feature of Mr.
Kaczynski's illness is his pathological fear and compulsive aversion to
evaluation by psychiatrists.13

The prosecution, to their credit, proceeded to find evidence that
Kaczynski did consult with psychiatrists in the past on issues of insom-
nia and interpersonal relationships with women. They argued that the
so called "phobia" was a manipulation - clearly the defendant was
not afraid of mental health professionals as evidenced by letters he
had sent to various doctors and therapists over the years.

The judge in the case, according to court documents, seriously
was considering granting the prosecution the sanctions requested.
Kaczynski's attorneys would not be able to enter any expert testimony
on the defendant's mental illness at any point in the trial. The defense
was cornered as they argued that Kaczynski was terrified of psychia-
trists yet here was evidence that he had consulted with them in the
past.

On learning of the legal arguments being made, Dr. Amador con-
tacted Kaczynski's lawyers to inform them that there was research
they may not be aware of that was highly relevant to their client's
behavior. The defense attorneys were contacted, rather than the pros-
ecution, because they were trying to understand and explain their cli-
ent's refusal to be evaluated. When informed of the research on
anosognosia in schizophrenia, and how it applied to their client, their
argument changed. Now they argued that it was his mental defect that
caused him to disobey the judge's order, not a phobia per se. The
judge appeared persuaded and considered allowing mental illness evi-
dence when Kaczynski's anosognosia caused him to throw the pro-

13 Source on file with author.
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ceedings into chaos once again. On discovering that his lawyers were
arguing vehemently for the right to put on an insanity defense,
Kaczynski moved to have them fired and asked to be allowed to
defend himself. Under no circumstances did he want to be portrayed
as mentally ill.

This new impasse was settled when the judge ruled that he could
neither fire his lawyers nor defend himself. The court then appointed
an independent expert, Dr. Sally Johnson, to examine him. Kaczynski
agreed to this evaluation because he was eager to prove that he was
competent to stand trial, competent to defend himself, and not men-
tally ill. However, Dr. Johnson found that Kaczynski had paranoid
schizophrenia and was competent to stand trial.

At this time, it looked as if the trial would proceed with the origi-
nal defense counsel in place. An independent expert had diagnosed
the defendant with schizophrenia and the judge still was considering
the defense argument that Kaczynski suffered from anosognosia. It
was at this point that the prosecutors moved to offer him life in prison.
This plea bargain had not been offered previously despite impas-
sioned pleas from Kaczynski's brother, David Kaczynski, who had
alerted authorities that his brother might be the Unabomber.

On January 21, 1998, Theodore Kaczynski agreed to the plea bar-
gain offered by the government. Court documents record that he
agreed to the sentence to avoid a capitol trial, but given his feelings
and beliefs about being mentally ill, it probably is more accurate to
say that he chose life in prison over having to endure an insanity
defense. Nevertheless, the press reported what most mental health
experts who evaluated him had opined: that he indeed was mentally
ill. Having to once again face the specter of being portrayed as men-
tally ill, Kaczynski asked for a new trial. In October 1999, the United
States Court of Appeals for the Ninth Circuit said it would consider
Kaczynski's appeal that he was coerced into pleading guilty, that he
should have been allowed to defend himself without a lawyer, and
that he had a right to bar his court-appointed lawyers from presenting
a defense based on mental impairment. Ultimately, the appeal was
denied.

The trial of the Unabomber was an important event in the history
of federal trials of the mentally ill. An important question was raised:
whether the court has a legal obligation to compel a criminal pre-trial
detainee to submit to psychiatric evaluation by a government expert.

[Vol. 11:1
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The fact that the defendant had a mental defect that was severely lim-
iting his ability to submit to an evaluation also was at issue. Had the
court ruled that Kaczynski was incompetent to stand trial, it is more
than likely that Kaczynski would have refused to be treated with
antipsychotic medication. The legal and ethical obligations of the
court with regard to the restoration of a criminal pre-trial detainee's
competency to stand trial easily can become clouded when dealing
with an individual with anosognosia. A current case may serve to
illustrate the need for answers to the questions raised in the Kaczynski
case.

V. UNITED STATES VS. WESTON

The same issues are raised in the case of Russell Eugene Weston,
Jr., which currently is the subject of intense litigation in the District
and Circuit Courts in Washington, D.C. On July 24, 1998, Weston
entered the Capitol Building in Washington, D.C. and opened fire,
killing two capitol police officers and wounding a third. On October
15, 1998, the United States District Court for the District of Columbia
appointed Sally Johnson, M.D., Associate Warden Health Services,
Mental Health Division, Federal Correctional Institution (FCI)-
Butner, to conduct a psychiatric evaluation of the defendant to deter-
mine his competency to stand trial. 4 Dr. Johnson, diagnosing Weston
as suffering from Paranoid Schizophrenia, found him incompetent to
stand trial. 5

The government requested that Weston be evaluated by a gov-
ernment expert, but the defendant objected, refusing any additional
evaluation. As a result of Weston's actions, this issue was brought
before the District Court,16 which held that the court

possesses inherent authority to order a defendant to undergo a com-
petency examination by a government expert, especially where, as
here, the defendant has proffered that he is incompetent to proceed to
trial.... Indeed, it is the exception, rather than the norm, for the court

14 United States v. Weston, 36 F. Supp. 2d 7 (D.D.C. 1999).
15 In both Dr. Johnson's report and in a previous competency evaluation, Weston insisted

that he was not mentally ill and said he vigorously would oppose any attempt by his lawyers to
portray him as such.

16 Weston, 36 F. Supp. 2d at 7.
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to have only one expert present testimony regarding the defendant's
competency.

17

In his opinion, Judge Sullivan reasoned that "the only effective rebut-
tal of [the defendant's] psychiatric opinion testimony is contradictory
opinion testimony."' 8 The court added that "one final compelling rea-
son exists for the Court's determination that additional experts, court-
appointed and government-designated, should examine the defendant
in a hospital setting"'9 the potential future need for anti-psychotic
medication. Judge Sullivan noted that "as the side effects of such
drugs are well-documented and potentially catastrophic, the Court
would be ill-advised to make this decision without more than one
expert opinion.""

The defendant raised Fifth and Sixth Amendment objections to
an evaluation by a government expert on the grounds that "counsel is
unable to advise the defendant of the nature of any compelled exam
without knowing whether the government will seek the death pen-
alty."'" The court responded by limiting the scope of the competency
hearing to determining "whether the defendant is suffering from a
mental disease or defect rendering him mentally incompetent to the
extent that he is unable to understand the nature and consequences of
the proceeding against him or to assist properly in his defense."22

As a result of Judge Sullivan's ruling, Mr. Weston was remanded
to the Federal Bureau of Prisons Medical Center in Springfield, Vir-
ginia." Like Kaczynski, he refused to cooperate with further attempts
at psychiatric evaluation. On April 9, 1999, "in light of Weston's
refusal to cooperate with any further mental examinations and con-
cerned that the case not be delayed any longer than necessary, the
Government withdrew its objection to a finding of incompetence
based on Dr. Johnson's original report."24 Weston was remanded for
treatment to FCI-Butner under the care of Dr. Johnson and was
admitted on May 5, 1999. The resolution of the question of a govern-

17 Id. at 11; see also 18 U.S.C.A. § 4241 (1994); FED. R. CRIM. P. 12.2.
18 Weston, 36 F. Supp. 2d at 10 (citing United States v. Byers, 740 F.2d 1104, 1114 (D.D.C.

1984)).
19 Id. at 14.
20 Id.
21 Id. at 11.
22 Id. at 13 (citing 18 U.S.C. § 4241(b) (1994)).
23 Id. at 7.
24 United States v. Weston, 194 F.3d 145, 147 (D.C. Cir. 1999).
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ment evaluation of the defendant quickly was followed by a new
dilemma - the question of forcible medication.

Nine days after Weston's arrival at FCI-Butner, the staff held an
involuntary medication hearing. Notified of this hearing twenty-four
hours in advance, Weston declined to select a procedurally-mandated
staff representative, so one was appointed for him.25 It was deter-
mined that involuntary medication was the necessary course of action.
Weston appealed, and after the Warden rejected the appeal, Dr. John-
son petitioned the court for a judicial order.

Was Weston's appeal a legal strategy, an informed decision, or a
manifestation of anosognosia? In light of the research on anosogno-
sia, an argument can be made that the appeal (and Weston's refusal to
take medication) essentially was a legal strategy that was proffered for
a defendant who was incompetent to assist his counsel in deciding on
this particular course of action. In other words, anosognosia would
make it easy for defense counsel to pursue this strategy. One would
not expect Weston to oppose such an appeal.

The matter was addressed in a new ruling by Judge Sullivan in
which the court decided that procedures at FCI-Butner were not fol-
lowed properly and held that "remand of [the] decision was required
due to the staff representative's failure to present evidence on
detainee's behalf. ' 26 Further proceedings took place at Butner, again
resulting in a request to forcibly medicate.

On September 9, 1999, Judge Sullivan again held that:

administration of medication did not violate substantive due process
rights of [the] detainee; (2) determination that administration of medi-
cation could be supported to ensure safety of detainee and others pre-
cluded need to consider at present time whether medication could be
administered in order to render detainee fit to stand trial......

The court acknowledged that "case law does not clearly indicate
whether the government can forcibly medicate a defendant solely to
render him competent to stand trial, ''28 but then concluded that,

25 It is interesting to note that Dr. Johnson, who was petitioning for the involuntary medica-
tion, and Dr. Herbel, the staff member appointed to be the hearing examiner, are both psychia-
trists. Meanwhile, the defendant's appointed representative, Ray Pitcairn, was the Day Watch
Nursing Supervisor. United States v. Weston, 55 F. Supp. 2d 23 (D.D.C. 1999).

26 Id.
27 United States v. Weston, 69 F. Supp. 2d 99 (D.D.C. 1999).
28 Id. at 119 (emphasis added).
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because Weston was dangerous, medication was "essential for the
defendant's own safety or the safety of others."29 The court did not
need to rule on whether it had the judicial authority to forcibly medi-
cate a pre-trial detainee solely for the restoration of competency to
stand trial. In reading the opinion of the court it becomes obvious
that the central focus of the government's position is to restore Wes-
ton to competency for the purpose of trial, not for safety. Moreover,
the court opines that the government "indeed has a fundamental
interest in bringing the defendant to trial and that this interest over-
rides the defendant's own liberty interest in remaining free from
unwanted medication."3 By forcing medication on the defendant on
the grounds of dangerousness, the court, in effect, was assisting the
government in achieving its ultimate goal, while apparently shielding
itself from reversal, had the court attempted to do the same thing on
the grounds of making the defendant competent to stand trial. This
approach did not work. The evidence to suggest the defendant's man-
ifest dangerousness to himself or others was presented weakly and this
was recognized on appeal.

On March 24, 2000, the United States Court of Appeals for the
District of Columbia held that the District Court's finding "that antip-
sychotic medication was essential to safety was not supported by the
record, and [that the] issue of whether medication was necessary to
render detainee competent for trial was ripe,"31 reversing the District
Court and remanding the case back once again. The Appeals Court,
after reviewing the medical records regarding dangerousness, con-
cluded that "if the government advances the medical/safety justifica-
tion on remand, it will need to present additional evidence showing
that either Weston's condition of his confinement situation has
changed since the hearing so as to render him dangerous. 3 2

In an attempt to provide guidance to the District Court on what
factors it should consider when deciding whether a defendant forcibly
can be medicated for the sole purpose of making the defendant com-
petent to stand trial, the appellate court noted that forcible medica-
tion presents a potential Sixth Amendment infringement in that
"involuntary antipsychotic medication has the potential to adversely

29 Id. at 118.
30 Id. at 110-11.
31 United States v. Weston, 2000 WL 276352 (D.C. Cir. 2000).
32 Id. at *4.
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affect the defendant's ability to obtain a fair trial. . . ." The court
cited Riggins v. Nevada34 in which the United States Supreme Court
held that the Sixth Amendment rights of a prisoner were violated
when he had been medicated involuntarily on antipsychotic medica-
tion during his trial. The Court stated that the facts of the case did not
"indicate a finding that safety considerations or other compelling con-
cerns outweighed Riggins' interest in freedom from unwanted antip-
sychotic drugs."35

In his concurring opinion, Judge Tatel goes into more detail on
this topic when he directed the District Court to answer the following
question: "In pursuing its right to try Weston for murdering two Capi-
tol police officers, can the government, in order to make Weston com-
petent to stand trial, forcibly medicate him without impairing his right
to a fair trial as guaranteed by the Fifth and Sixth Amendments?"36

Noting the strength of psychotropic medication,37 Judge Tatel
expressed concern that Weston's rights to a fair trial may be violated
in that he may not be able to "consult with counsel, and to assist in
preparing his defense"38 and that Weston may not be able to "present
his own version of events in his own words."3 9 Finally, it was sug-
gested that forcible medication may prevent Weston from being "pre-
sent in the courtroom at every stage of the trial,"4 whether literally or
figuratively.

Forcible administration of psychotropic drugs can burden these fair
trial rights in several ways, one of which is through the drugs' various
side effects ... parkinsonism ... akathisia ... and tardive dyskine-
sia .... Should any of these side effects occur, Weston could find it

33 Id.
34 504 U.S. 127 (1992).
35 Id. at 136.
36 Weston, 2000 WL 276352 at *10.
37 Judge Tatel begins his opinion with a quote from Macbeth: Cure her of that. Canst thou

not minister to a mind diseas'd, Pluck from the memory a rooted sorrow, Raze out the written
troubles of the brain, And with some sweet oblivious antidote Cleanse the stuff'd bosom of that
perilous stuff Which weighs upon the heart? WILLIAM SHAKESPEARE, MACBETH act 5, sc. 3.
Judge Tatel goes on to state, "[plowerful enough to '[riaze out the written troubles of the brain,'
psychotropic drugs can also adversely affect a criminal defendant's right to a fair trial." Weston,
2000 WL 276352 at *10.

38 Drope v. Missouri, 420 U.S. 162, 171 (1975).
39 Rock v. Arkansas, 483 U.S. 44, 52 (1987).
40 Illinois v. Allen, 397 U.S. 337, 338 (1970).
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difficult if not impossible to focus on the testimony of witnesses or to
assist counsel with his defense.4"

After implying that these are the essential questions to be answered
before a defendant forcibly can be medicated to restore competency
to stand trial, Judge Tatel then suggested quite the opposite.

I see no reason why the potential for side effects would preclude the
district court from ordering medication provided that, should Weston
become competent to stand trial, the district court conducts a second
hearing to determine the extent to which any side effect Weston is
actually experiencing might effect his fair trial rights.42

By remanding the case back to the District Court, the Court of
Appeals avoided taking a decisive position regarding involuntary
medication of a pre-trial detainee. Instead, it appears that the Court
highlighted the judicial hoops that the District Court must jump
through prior to ordering forcible medication of Weston, in the hope
that ultimately it can uphold such an order. Once all the legal consid-
erations have been settled by the District Court, as required by the
Appeals Court, Weston will have no remaining grounds for appeal.
The government need simply line up its evidence in accordance with
the opinion, and an order to forcibly medicate Weston is nearly cer-
tain. Any future appeals on this question may be doomed. Whether
or not the medication will restore him to competence is less certain. If
his competency is restored, it also remains unclear whether the gov-
ernment will seek the death penalty.

In two separate competency evaluations Weston clearly states
that he does not believe he has a mental illness and would not allow
his lawyers to pursue an insanity defense if they were to recommend
this to him. Unlike Kaczynski, Weston's unawareness of his illness
does not appear, on the face of it, to be driving a wedge between him
and his lawyers. At this early stage in the proceedings, anosognosia is
making it easier for his defense team to argue incompetency. Like
Kaczynski, he does not believe he is ill and does not want to be medi-
cated. While untreated, his delusions (which have been cited as a fac-
tor in rendering him incompetent to stand trial) will not remit and his
competency almost certainly can not be restored.

41 Weston, 2000 WL 276352 at *11 (citing Riggins v. Nevada, 504 U.S. 127, 137 (1992)).
42 Id. at *13.
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If he is medicated against his will, however, his lawyers and the
court likely will encounter the same dilemmas presented by Kaczyn-
ski. Research indicates that anosognosia typically does not improve
when individuals with schizophrenia are treated with antipsychotic
medications. Thus, the patient with anosognosia who is treated suc-
cessfully, who is less delusional, is still likely to believe he is not ill and
feel the compulsion to prove this belief to be true at all costs. If this
likely scenario comes to pass, it once again will raise the question of
competency. In other words, if Weston's anosognosia persists after
treatment with antipsychotic medication and he continues to prohibit
his attorneys to mount a mental illness defense, an argument once
again can be made that he is incompetent to stand trial.

One final note regarding court ordered treatment. The research
indicates that not treating episodes of psychosis (such as the long-
standing episode Weston is currently in) will worsen the illness. There
is a medical-ethical imperative to treat him with antipsychotic medica-
tion. Ironically, a common symptom of schizophrenia (anosognosia)
is making it possible for Weston and his attorneys to keep him from
receiving the treatment that medically is indicated.
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