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I. INTRODUCTION

"The foundations of American human-rights law are in bad shape.
They creak, they groan for rebuilding."' With these words, Charles
Black justifies his effort to promote a new theory of constitutional
human rights law in the United States in a book entitled A New Birth
of Freedom: Human Rights, Named and Unnamed. While significantly
flawed in many of its arguments, this is a deeply passionate work.
Black is not afraid to tell us what he believes and why. Nor does he
hesitate to label all who disagree with him as ignorant fools.2

Black stands within the tradition of the Warren Court of the
1950s and 1960s. He is an intellectual leader of a group of theorists
committed to an activist jurisprudence on human rights. Commonly
identified as non-interpretivists, 3 this group of thinkers views the con-
stitutional outline of rights not as a limit but as a mandate for the
recognition of an evolving understanding of human rights. His efforts
remind us that the controversies over activist non-interpretive consti-
tutional adjudication, which became particularly controversial in the
1950s4 and the counter movement of original intent that raged in the

* Dr. Guinn is a Research Scholar at The Park Ridge Center for the Study of Health, Faith
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1 CHARLES L. BLACK, JR., A NEW BIRTH OF FREEDOM: HUMAN RIGHTS, NAMED AND

UNNAMED (1997).
2 "When somebody at a cocktail party says that [judicial] review is not mandated or con-

templated by the Constitution, I tell them to take two aspirin and get a good night's sleep." Id. at
120.

3 As is the case with most labels, this one is deceptive. While non-interpretivism might
suggest that this group of thinkers seeks to discern the literal meaning of the text of the Constitu-
tion in constitutional adjudication, in fact the group reads into the Constitution values and mean-
ing that are discerned from outside the text. While ostensibly relying on specific texts as
authoritative, the meaning of those texts are defined by contemporary understandings or the
application of principles drawn from outside the text or its historical grounding.

4 See, e.g., LEARNED HAND, THE BILL OF RIGHTS (1958).
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1970s and 1980s,5 may have receded from the headlines, but that the
essential arguments and the emotional angst they generated have not
gone away.

Moreover, I believe Black is correct in his assertion that existing
jurisprudence on human rights is confused and harmful to our inter-
ests in protecting these rights. Efforts to justify court decisions based
on tortured readings of the Fourteenth Amendment's Due Process
Clause make a mockery of the court's efforts. "It's application follows
no sound methods of interpretation ... and is therefore neither relia-
bly invocable in cases that come up, nor forecastable in result by any-
thing much but a guess."6 Holdings that are not grounded in some
reasonable reading of the text invite cynicism - the belief that it is
not the law that is being upheld, merely "the opinion of 9 old men in
Washington."'

Black's effort to do this, in my opinion, is fundamentally flawed.
Nonetheless, I believe that a careful review of his arguments and the
critiques that may be offered against it does suggest an approach that
may be more fruitful. Therefore, I will start with a brief summary of
Black's general theory. I will attempt to present his arguments fairly
as an interrelated whole. Then, I will break the theory down into its
constituent elements highlighting both the insights it provides and
some of the problems it fails to address. I will sketch out some of the
essential features of the two differing visions of the Court that under-
lie the non-interpretivist approach taken by Black and the interpre-
tivist/intentionalist8 arguments commonly offered against his position.
Finally, I will highlight certain principles that I believe may direct us
toward a more productive theory of constitutional adjudication.9

5 See, e.g., RAOUL BERGER, GOVERNMENT By JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT (1977); WALTER BERNS, TAKING THE CONSTITUTION SERIOUSLY
(1987); ROBERT H. BORK, THE TEMPTING OF AMERICA (1990); JOHN HART ELY, DEMOCRACY
AND DISTRUST (1980); LEONARD LEVY, ORIGINAL INTENT AND THE FRAMERS CONSTITUTION
(1988); MICHAEL J. PERRY, THE CONSTITUTION, THE COURTS AND HUMAN RIGHTS (1982);
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW (1978).

6 BLACK, supra note 1, at 3.
7 THOMAS REED POWELL, VAGARIES AND VARIETIES IN CONSTITUTIONAL INTERPRETA-

TION (1956); EDWARD LAZARUS, CLOSED CHAMBERS (1998).
8 In the course of this paper, I will be using the interpretivist and intentionalist labels inter-

changeably. The intentionalist theory simply is a somewhat more exacting form of interpretiv-
ism. Both offer common critiques against the non-interpretivist theory as advanced by Black.

9 A more complete articulation of that theory must await subsequent development.
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II. BLACK'S THEORY

Black's arguments can be broken down into four parts. First, he
identifies the need for a new ground for adjudicating human rights
claims. Second, he identifies the sources that he thinks are appropri-
ate on which to ground this new source for constitutional human
rights. Third, he justifies the use of these sources against common
objections to an expansive reading of constitutional human rights.
Finally, he identifies how to interpret those sources and make them
meaningful sources of human rights law.

A. The Need

Black begins by identifying the need for a new theory of human
rights adjudication primarily based on the claim that existing jurispru-
dence makes little sense and offers even less direction to the develop-
ment of a vigorous jurisprudence of human rights.1" It is very easy to
demonstrate that the existing justification for many of the Supreme
Court's human rights decisions are confused and make little or no
sense. Grounding substantive human rights within the due process
clause of the Fourteenth Amendment, on its face, is laughable. "[T]he
phrase is incorrigibly self-contradictory."11 The phrase, due process,
has a well-accepted meaning. It identifies the requirement that the
state must act in conformity with the protections of the law in apply-
ing that law to the individual. This includes the rights of a citizen to a
trial, the right to be confronted by one's accusers, and proof that a
crime has been committed. It does not refer to other substantive
rights held by the citizen unrelated to the legal process.

Moreover, the due process clause and the justifications for rights
granted under it are so confused and contradictory that it provides the
Court little or no guidance in protecting human rights. "To generate a
powerful and stable field of human-rights law, in a way that will
import legitimacy to those who live within it, we need terms that seem
to be saying something about human beings."12 In a country that
prides itself on its status as a world leader in the protection of human
rights and one of the founders of the concept of human rights, the

10 See BLACK, supra note 1, at 2-4.

11 Id. at 91.
12 Id. at 92.
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failure to define and articulate a clear stance of protecting human
rights is a public embarrassment. 3

Black argues that the appropriateness of creating and supporting
a jurisprudence of human rights is self evident to most people. Even
critics opposed to an activist court generally are supportive of specific
assertions of human rights under existing law. Most people acknowl-
edge the legitimacy and importance of decisions like those protecting
private property against public taking without just compensation, pro-
tecting against racial discrimination in public education, protecting a
married couple's access to contraception, protecting the right of par-
ents to educate their children, and protecting a grandmother's right to
share her home with two of her orphaned grandchildren.14 The diffi-
culty is finding a textual justification suitable for supporting these
decisions. The list of rights specifically identified in the Bill of Rights
clearly is inadequate to this task. The Bill of Rights is neither aimed
at protecting against state action, 5 nor does it explicitly identify any of
the interests in the foregoing cases as protected rights.

B. The Sources

Black identifies three sources for unnamed human rights: the
Ninth Amendment's reservation of rights to the citizens; the Declara-
tion of Independence; and the Fourteenth Amendments Privileges
and Immunities Clause. 6 The Ninth Amendment asserts the exis-
tence of unnamed human rights, the Declaration of Independence
gives the Ninth Amendment's reservation content and the Fourteenth
Amendment makes those rights applicable against the state.

Specifically, the Ninth Amendment provides that "[tihe enumera-
tion in the Constitution, of certain rights, shall not be construed to

13 See id. at 4-5.
14 See generally Moore v. East Cleveland, 431 U.S. 494 (1977) (protecting the rights of

nonnuclear families); Griswold v. Connecticut, 381 U.S. 479 (1965) (protecting married couples
access to contraception); Brown v. Board of Educ., 347 U.S. 483 (1954) (holding that the "sepa-
rate but equal doctrine" had no place in education); Pierce v. Society of Sisters, 268 U.S. 510
(1925) (upholding parents' rights to direct the upbringing and education of their children); Chi-
cago, Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226 (1897) (holding that the right to
just compensation for takings is incorporated to the states under the Fourteenth Amendment).

15 Except insofar as the "incorporation" doctrine imposes a limit on state action. But
again, that arises under the substantive Due Process Clause, which Black identifies as being
intellectually incoherent.

16 See BLACK, supra note 1, at 5-6.
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deny or disparage others retained by the people."17 The Amendment
recognizes that the Bill of Rights is not an exhaustive listing of human
rights. Moreover, by implication, the Amendment appears to require
that these unnamed rights are to be protected against impairment by
the federal government in the same way that the other rights specified
in the Constitution are protected. The Constitution does not mention
rights as a way of denying their existence. The sole purpose for identi-
fying particular rights in the Constitution is to assure that they are
adequately protected from governmental interference. The rights
identified in the Constitution were those receiving particular attention
at the time the Constitution was being drafted and adopted. The
problem with the Ninth Amendment's unnamed rights is, what rights
were contemplated in this reservation?18

To answer this question, Black turns to the Declaration of Inde-
pendence, a document adopted thirteen years before the Ninth
Amendment. The Declaration is framed around the argument that
the United States was justified in its rebellion against Great Britain
because the sovereign had violated the fundamental, natural rights of
the colonists. In resounding terms, the Continental Congress identi-
fied these rights. "We hold these truths to be self-evident, that all men
are created equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty, and the pursuit
of Happiness. That to secure these rights, Governments are instituted
among Men ... "19

Such a solemn declaration of rights, Black argues, should be rec-
ognized as having constitutional status. These rights are, after all,
identified as having primacy over any governmental system and are, in
any event, inalienable. The Founders could not have intended the fed-
eral government to have power over rights that the people themselves
could not confer on the government. Hence, the Ninth Amendment's
reservation must, at a minimum, refer to this class of fundamental
rights.20

Black points out that these principles were well accepted in colo-
nial times, as evidenced by the decision in Corfield v. Coryell, an 1823
decision written by Supreme Court Justice Bushrod Washington while

17 U.S. CONST. amed. IX.
18 See BLACK, supra note 1, at 10-20.
19 THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
20 See generally BLACK, supra note 1, at 22.

2001]



CIVIL RIGHTS LAW JOURNAL

sitting as a circuit justice.2' In that decision, Justice Washington asked
the question: What are the privileges and immunities of citizens in the
several states (i.e. what are the rights of U.S. citizens separate of their
rights as citizens of a particular state)? The answer he gave is that
they are the:

[P]rivileges and immunities which are, in their nature, fundamental;
which belong, of right, to the citizens of all free governments; and
which have, at all times, been enjoyed by the citizens of the several
states which compose this Union from the time of their becoming free,
independent, and sovereign.... They may... be all comprehended
under the following general heads: Protection by the government; the
enjoyment of life and liberty, with the right to acquire and possess
property of every kind, and to pursue and obtain happiness and
safety ... .,22

As is apparent, Washington's identification of the unarticulated funda-
mental rights possessed by the citizens closely follows that of the Dec-
laration of Independence.

Black readily admits that the Ninth Amendment was intended to
apply only to the federal government. However, it is most often the
states, rather than the federal government, that are the governmental
entities being charged with infringing the human rights of Americans.
Moreover, if the United States is to assert its identity as a country
committed to human rights, it must do so on the basis of a national
standard of human rights. 23 To bridge this gap, Black draws on the
Fourteenth Amendment's protection against any State "abridg[ing]
the privileges or immunities of citizens of the United States. "24 In
advocating the adoption of this source of authority, Black rejects the
holdings of the Slaughterhouse Cases25 as being irrational and being
guided largely by racism. 26 It would make far more sense for the
Court to overrule this precedent then to continue distorting the mean-
ing of the Amendment's protection of due process rights to reach sub-
stantive rights as happens now.

21 6. F. Cas. (C.C.E.D. Pa. 1823) (No. 3,230).
22 Id. at 551-52.
23 BLACK, supra, note 1, at 41-85.
24 U.S. CONST. amend. XIV, § 1.
25 83 U.S. (1 Wall.) 36 (1871).
26 BLACK, supra note 1, at 76-77.
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C. Justifications

There are a number of objections that commonly are raised in
opposition to human rights jurisprudence and, in particular, to adjudi-
cation of human rights that are not explicitly identified in the text of
the Constitution itself. Black addresses four of these arguments: that
human rights jurisprudence is anti-majoritarian; 7 that human rights
should be handled by political officials;28 that the judicial protection of
human rights is not justified by the Constitution;29 and, finally, that the
judicial enforcement of human rights violates the sovereignty of the
states.30

Black notes that some people object to non-interpretive review
on the ground that the courts are violating the right of the majority.
The courts, by overturning laws enacted by the legislature are impos-
ing their view of what rights should or should not be protected in lieu
of the understanding held by representatives of the majority. Moreo-
ver, they are doing so without explicit sanction by the founders or
explicit provisions of the Constitution (a possible alternate source of
majority authority.) Black rebuts this argument by pointing out that
majority rule is not a uniform constitutional standard. Constitutional
governance is not predicated on majority rule. It includes many
exceptions, such as the election of the President by the vote of the
electoral college rather than by popular vote, and the apportionment
of Senators among the states based on state representation rather
then population. Both of these practices are non-majoritarian. Thus,
judicial enforcement of human rights cannot be rejected simply
because it is not strictly majoritarian.

Second, Black rejects the argument that the recognition of human
rights should be left to the elected branches of government rather
than the judicial branch. Instead, he asserts that the judicial is the
branch best suited to this type of law making. Rather than being
guided simply by political expediency, the Court is in the position to
reflect on the values and interests at stake. The courts have been
shielded from political pressure as a way of freeing them from the
exigencies of politics in favor of a position where they can rationally
evaluate the interests of the parties and society as a whole.

27 Id. at 107-21.
28 Id. at 122-25.
29 Id. at 11-18.
30 See generally id. at Ch. 2.
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Third, according to Black, some people take the position that
judicial review of human rights controversies is not justified by the
Constitution. Black not only rejects this argument, he asserts that this
type of judicial review is mandated by the Constitution. The Constitu-
tion requires all courts to honor it as the supreme law of the land.31

Insofar as the Constitution recognizes human rights (named or
unnamed), the courts are compelled to enforce those rights.

Finally, because most human rights litigation in the United States
is against action by the states, many critics raise the objection that
under a federal system of government, the states have substantial
autonomy over their relationship with their citizens. Black rejects this
argument on two grounds. First, he cites numerous examples from the
Constitution where it is clear that federal authority preempts states
rights, including the fact that state citizenship is conferred in the first
instance, not by the state but by the federal government. Specifically,
the Fourteenth Amendment provides that citizenship is conferred on
any person who resides in particular state. Insofar as citizenship con-
fers rights, the federal government that confers the status must also be
understood as having the authority to define its characteristics. Sec-
ond, he rejects states rights arguments as having been superseded by
the Civil War and the enactment of the Civil War amendments. It was
the assertion of states rights by the South that led to the Civil War.
According to Black, those arguments were - or at least should have
been - buried with the defeat of the South.

D. Meaning
Identifying a particular passage of the Constitution as being

applicable to a particular situation is only half the task of jurispru-
dence. The second, and equally important task, is defining the herme-
neutic rules that will be used to interpret that passage. On what basis
are we to read that text so as to determine its meaning? How do we
resolve any ambiguities that may exist in the text?

Black applies two interpretive rules. First, he seeks to identify
the plain meaning of the text.

It is my very strong view that we ought to make what we can out of
the language chosen by authority to be the languages of authority, and
resort to other language ... only when the authoritative language is of

31 U.S. CONST. art. VI, § 2.
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real obscurity.... There is a very serious truth underlying the (quite
apocryphal) story that a celebrated Supreme Court Justice once
remarked, in a case concerning the meaning of an Act of Congress,
"There is no legislative history available on this point, so we shall have
to look at the text of the statute., 32

Second, he seeks to down play the significance of time in under-
standing the text. He notes that we live in a conversational commu-
nity that can easily span over 180 years within three life times. A
person now in their sixties easily could have known someone who
fought in the Civil War or was born as a slave. In turn that person
could have known someone born in the late 1700s. In this sense, the
authors of the Constitution and the Bill of Rights are not so far into
the past that we should feel radically disconnected from them. What
they thought, felt and meant should be comprehensible within our
own frames of reference and understanding. We can, therefore,
assume that our understanding is compatible with theirs.33

III. DEEPENING THE ANALYSIS

Black's arguments lack a certain level of specificity and clarity.
In part, this may be because he is writing for a non-technical, general
audience. However, careful attention to his arguments in dialogue
with the arguments offered by interpretivist theorists can point us in
the direction of a more nuanced human rights jurisprudence. I believe
it will highlight both strengths and weaknesses on each side of the
argument.

A. Need
It is true that we need to develop a more coherent theory of con-

stitutional adjudication of human rights. Black is correct in noting
that the existing approach fails to offer guidance to the courts as to the
nature of the rights being protected, nor does it assure consistency in
their application in various cases. For example, insofar as the right to
personal and relational privacy in the home identified in Griswold is a
constitutional right, why should that right not apply equally to consen-
sual homosexual relationships occurring in the privacy of the home?
According to the courts, the right of privacy is not predicated on mar-

32 BLACK, supra note 1, at 148-49.
33 Id. at 141-48.
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riage, it is an individual right to be free from governmental intrusion
on the fundamental private spheres of life.34 The fearful image of gov-
ernmental agents invading the marital bedroom cited in Griswold is
equally applicable in the home of a gay or lesbian couple. On the
other hand, if the right can be trumped based on popular moral appro-
bation over homosexuality," then on what principle can it not be lim-
ited by moral concerns over miscegenation36 or contraception, which
is a moral concern for many Roman Catholics? Current jurisprudence
yields little guidance as to how to make these rights consistent within
the context of the Constitution.

Also important is Black's point that grounding human rights
within the Due Process Clause of the Fourteenth Amendment is prob-
lematic. John Hart Ely, among many others, joins Black in his assess-
ment that "'substantive due process' is a contradiction in terms - sort
of like 'green pastel redness."' 37 It is absurd to assert that a clause
addressed specifically to process should be distorted to bear the bur-
den of substance simply because the more obviously substantive pro-
vision (i.e. the Privileges and Immunities Clause that on its face
protects substantive rights) had been misconstrued in the past.38 This
distortion focuses attention on the fact that the Court is "imposing" a
value judgment on a constitutional provision rather than providing the
inference that that provision is the source of the judgment. This, in
turn, places the legitimacy of the Court itself into question. Part of
the Court's authority rests on its capacity to articulate its judgments
according to standards of public reason. It must persuade the public
that its judgments are fair and reasonable through a clear presentation
of rational argument.39 Adoption of a standard that, on its face
appears contradictory to logic or plain meaning, conflicts with this
obligation.

Black's argument that a jurisprudence of human rights is justified
by the fact that most people support many of the specific human rights
protected under current law is significant, but needs clarification. The

34 Eisenstadt v. Baird, 405 U.S. 438 (1972).
35 Bowers v. Hardwick, 478 U.S. 186 (1986).
36 See Loving v. Virginia, 388 U.S. 1 (1967) (deciding miscegenation case on equal protec-

tion grounds).
37 ELY, supra note 5, at 18.
38 See, e.g., The Slaughter House Cases, 16 Wall. 36 (1873) (stating that the main purpose

of the Fourteenth Amendment was to establish the citizenship of the negro).
39 See generally LAZARUS, supra note 7.
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mere fact that most people acknowledge the legitimacy and impor-
tance of certain specific rights is not significant in and of itself. One
can accept the value of a particular "right" while disagreeing with the
way it is identified or accommodated. It can be asserted, as Justice
Black did, that while "I like my privacy as well as the next one . . . I
am nevertheless compelled to admit that government has a right to
invade it unless prohibited by some specific constitutional provi-
sion."4 Indeed, if these are rights acknowledged by a majority of
Americans, they are rights that could be protected (and many would
argue should be) by the normal political process of democratic gov-
ernance. Legislatures can enact laws protecting these rights without
the help of the courts.

What is important is that most people cognizant of legal princi-
ples and practices, including many of the critics of judicial activism
and non-interpretative review, accept as legitimate some decisions
that are themselves examples of non-interpretive review.41 That is to
say, they accept the legitimacy of the process of protecting rights or
processes not specifically identified within the Constitution even
though they may disagree with how the Court identifies and protects
other non-enumerated rights. For example, very few critics of judicial
activism are willing to argue against the prohibition against racial seg-
regation in Brown v. Board of Education in spite of the fact that this is
a right that clearly is not provided by the Constitution or intended by
the Framers of the Fourteenth Amendment.42

Of course, the fact that interpretivist or intentionalist critics may
be inconsistent in the application of their theories of adjudication
should not blind us to the importance of their arguments. The mere
presence of these critics in such numbers and public prominence indi-
cates the level of dissatisfaction with current theories of judicial inter-
pretation - or at least with the way the Court practices it.43

Especially, they point to the importance in a constitutional democracy

40 Griswold, 381 U.S. at 510 (Black, J., dissenting).
41 See PERRY, supra note 5, at 90.
42 Raoul Berger is perhaps one of the few willing to adhere to such an absolutist position,

though ultimately he defers to the continuing validity of the case as a political necessity. Raoul
Berger, Letter to the Editor, NEW REPUBLIC, Feb. 11, 1978, at 7.

43 While it may be the case that this controversy has raged throughout the history of the
Supreme Court and the Constitution, the level of bitterness and argumentation over the last 40
years would appear to be unprecedented both in terms of the intensity of feeling and the sus-
tained attention the issue has received. It is a discussion that has moved beyond the realm of the
legal professionals and engaged the interest of the general public. See generally BORK, supra
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of having limits on the discretion of the courts. That is one of the
purposes of a constitution. As Jefferson put it: "Our peculiar security
is in the possession of a written constitution. Let us not make it a
blank paper by construction."" It is the Constitution that is to guide
adjudication, not the "predilections of those who happen at the time
to be Members of th[e] Court. '4 5 The challenge is to determine how
the courts can give meaning to the Constitution without exceeding
their constitutional authority through the careful determination of the
sources of authority and meaning provided by the Constitution.

B. The Sources

While the three sources for unnamed human rights identified by
Black (the Ninth Amendment, the Declaration of Independence, and
the Fourteenth Amendment) are useful resources, each has its own set
of problems. Moreover, as will become evident, I believe that by
themselves they are inadequate to meet the interpretists' demand for
clarity and definition.

1. Ninth Amendment

Many scholars have identified the Ninth Amendment as a pri-
mary source justifying the Court's protection of unnamed rights.46

While the Court has not identified the Ninth Amendment as the pri-
mary source of particular rights, in Griswold47 it cited the Ninth
Amendment as one among many other grounds for the right of pri-
vacy, and in Roe v. Wade," the Ninth Amendment was cited as one
among several possible grounds for the woman's right of choice
grounded in her privacy rights (without the Court's ever deciding
which actually applied.) The difficulty is, of course, that asserting that
citizens "retain" certain rights does not tell us what those rights are.

While Black's reference to the Declaration of Independence
reflects an effort to provide some content to the Ninth Amendment,
he is equally clear that reference to the Ninth Amendment should be

note 5; LAZARUS, supra note 7; BOB WOODWARD, THE BRETHREN: INSIDE THE SUPREME
COURT (1979).

44 BERGER, supra note 5, at 364.
45 Moore, 431 U.S. at 502.
46 See, e.g., ELY, supra note 5, at 34-41; LEVY, supra note 5, Ch. 13.
47 381 U.S. 479.
48 410 U.S. 113 (1973).
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sufficient.49 The Declaration of Independence can be used to supple-
ment the Ninth Amendment, but it is not required. His reading of the
Ninth Amendment is quite expansive. The Framer's failure to identify
the rights referred to in the Amendment, Black argues, is inten-
tional.5" It provides a mechanism by which courts can address the
inevitable changes wrought by time. This "intention," however, is far
from obvious. Instead, it may simply reflect legislative caution. The
Framers of the Constitution originally did not include any express pro-
visions protecting individual rights. It was thought unnecessary. The
Framers believed that they were creating a government of limited,
expressly enumerated powers. As argued by Alexander Hamilton in
The Federalist Papers No. 84: "[W]hy declare that things shall not be
done which there is no power to do?"5 1 The Bill of Rights was added
to address the suspicions of the anti-Federalists. In a climate of suspi-
cion it costs a legislator little to deny that a government of limited
powers is claiming rights over its citizens outside of those limited
rights identified in the Constitution. At best this intention would
serve to prevent the Federal government from extending its authority
over individuals beyond those present at the time of ratification with-
out reaching the issue of new or emerging rights or interests.

Equally possible, in the context of a debate that in large part
reflected the conflict between supporters of a strong federal govern-
ment and states rights supporters,52 the reservation of individual rights
against the Federal government does not necessarily imply that these
rights are equally binding against the states. Absent the provisions of
the Fourteenth Amendment, (discussed below) it could be argued that
the reservation of rights to individuals simply represented an addi-
tional accommodation to states rights interests - that the Federal
government was not making claims against state citizens that might
impair their capacity to transfer those rights to the individual states.5 3

For example, the right of an individual to control the commercial
exploitation of their name, image or likeness54 could be identified as a

49 See generally BLACK, supra note 1.
50 See generally id., ch. 1.
51 THE FEDERALIST No. 84 (Alexander Hamilton).
52 See, e.g., Jack N. Rakove, ORIGINAL MEANINGS: POLITICS AND IDEAS IN THE MAKING OF

THE CONSTITUTION (1996) (especially chs. IV and VII).
53 See, e.g., Caplan, The History and Meaning of the Ninth Amendment, 69 VA. L. REV. 223,

223-68 (1983).
54 See, e.g., JAMES MCCARTHY, THE RIGHTS OF PUBLICITY AND PRIVACY (1987).
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personal right, not recognized at the time of the framing of the Consti-
tution, that now is commonly administered by the State. Moreover,
there is a significant difference between identifying a right that the
Federal government cannot intrude on and a right that no government
may intrude on. As evidenced by the many instances of a superior
branch delegating authority to a lesser branch when compared to the
controversies surrounding the enactment of new affirmations of right,
such as the debate of the Equal Rights Amendment, the former is of
far less concern then the later. Hence the reservation of rights in the
Ninth Amendment may have received little attention on the assump-
tion that the states were the proper venue for any disputes about indi-
vidual rights that were not already identified as falling within the
scope of limited powers given to the Federal government.

Thus, while the Ninth Amendment may be cited as authority for
the protection of some rights, it does not justify an expansive under-
standing of rights.

2. The Declaration of Independence

Black draws on the Declaration of Independence, particularly the
phrase "life, liberty and the pursuit of happiness," as an additional
source for the identification of unnamed human rights. His justifica-
tion for resort to this source, despite his reliance on Corfield v. Cory-
ell,55 is problematic. While it is true that the Declaration of
Independence reflects important elements of our national self-under-
standing, it is impossible to assert that there was ever any intention
that it embody constitution-like standards. The document was drafted
as neither legislation nor constitution making. It was drafted as a pub-
lic statement of grievances intended (we can reasonably infer) to
enlist the sympathies and support of the American citizenry not yet
committed to independence, to persuade British subjects of the legiti-
macy of the American cause, and to solicit the support of the other
world governments whose recognition was being sought by the revo-
lutionaries.56 While Black may have been drawn by the inspiring tone
of the Declaration as a powerful support for human rights, that tone
exists because it is drawn from a document intended to inspire emo-
tional support rather than express legal and constitutional truths.

55 See generally 6 F. Cas. 546.
56 See generally PAGE SMITH, A NEW AGE Now BEGINS 696-707 (1976).
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Even if we accept the Declaration of Independence as a source to
flesh out the ambiguities in the Constitution, the problem remains that
the Declaration offers little clarification. After all, what does the
phrase "life, liberty and the pursuit of happiness" protect? To what
extent does the phrase provide a limit to the discretion of the Court?
Black's own use of the phrase is not one of limitation, but rather of
enhancement. Specifically, he uses the pursuit of happiness clause to
justify enactment of a right of economic support.57 He argues that, at
a minimum, a person cannot pursue happiness unless he or she is pro-
vided with all of the necessities of life.58 While this may or may not
make good sense as public policy, few would argue that this was
intended by the drafters of any of our founding documents. Insofar as
one is willing to rely solely on the discretion of the Supreme Court
Justices to make policy, this reliance on a historical source is deceptive
and dishonest. The text provides an excuse for judicial legislation
rather than a justification for judicial decision-making.

3. Fourteenth Amendment - Privileges and Immunities Clause
Black's suggestion to identify the Privileges and Immunities

Clause of the Fourteenth Amendment in lieu of the doctrine of sub-
stantive due process is merited. It would avoid reliance on the logi-
cally inconsistent interpretation of a provision aimed at legal process
to reach substantive rights. Indeed, in the recent Supreme Court deci-
sion of Saenz v. Roe (a 7-2 decision),59 the Court explicitly relied on
the Privileges and Immunities Clause to protect a citizen's right to
travel against impairment by a state. Yet the question remains, what
content is given by the Privileges and Immunities Clause?

Black asserts that the Privileges and Immunities Clause provides
the justification for his expansive reading of human rights jurispru-
dence as applied against the states.6" He adopts the idea, put forth in
Coryfield (interpreting Article IV, Section 2's protection of the privi-
leges and immunities of state citizenship) that the phrase privileges
and immunities embraces all fundamental rights, including the Decla-
ration of Independence's referenced life, liberty and the pursuit of
happiness.61 By adopting the Article IV language, the Framers of the

57 See generally BLACK, supra note 1, ch. 5.
58 Id.
59 526 U.S 489 (1999).
60 BLACK, supra note 1, ch. 2.
61 Corfield, 6 F. Cas. at 551-52.
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Fourteenth Amendment simply made the same standard applicable
against the states.

As of yet, the Court's adoption of the Fourteenth Amendment's
Privileges and Immunities Clause in Saenz cannot be read in such an
expansive light.62 Justice Steven's decision is very cautious.63 In it, he
discusses the Court adopting an interpretation of the Privileges and
Immunities Clause as protecting the basic rights of United States citi-
zenship including, specifically, the right to travel among the states and
claim citizenship of any of the states by bona fide residence therein.'
This interpretation is consistent with the Slaughter House Cases,65 the
case that Black asserts emasculated the value of the Privileges and
Immunities Clause as a tool for protecting human rights.66 Thus, the
decision could be interpreted as simply extending a line of cases that
limits the rights of national citizenship to those rights inherent in the
relationship between the citizen and the national government (i.e. to
transact business with it, to engage in administering its function, to
have access to its courts and offices, and to have free access through-
out its territories.) 67

Indirectly, the Court does appear that it might be indicating an
intention to expand the scope of the Privileges and Immunities Clause
to address more substantive issues. There was ample precedent in
prior decisions of the Unites States Supreme Court to protect the
interests of the plaintiff.68 Therefore, it is curious that the Court went
out of its way to identify an aspect of the right of travel not obviously
identified within the Constitution and utilize this Court-created right

62 See generally 526 U.S. 489.
63 Id.
64 Saenz, 526 U.S. at 502-04.
65 83 U.S. (16 Wall.) 36.
66 BLACK, supra note 1, ch. 2.
67 See 83 U.S. (16 Wall.) at 79; Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 44 (1868).
68 Specifically, the Court asserts that California's decision to limit welfare benefits payable

to new residents to an amount not to exceed the amount of payments they would have received
in the prior state of residence for the first year of residence in California violates a "right to
travel" protected by the Privileges and Immunities Clause. The difficulty is that travel ends at
the point where someone intends to remain and become a citizen. 526 U.S. 489 (Rehnquist, J.,
dissenting, Part I). The analysis of the wrong done by the state presented by the majority opin-
ion ultimately does not make sense as a limitation on travel but rather as a denial of the equal
protection of citizenship through the creation of unconstitutional categories for the receipt of
state benefits. Saenz, 526 U.S. at 504-07 (Stevens, J., Part V). Insofar as California's welfare
restrictions were an effort to deter migration of the poor (i.e., their travel to California) there are
ample existing precedents to hold the law unconstitutional. Edwards v. California, 314 U.S. 160
(1941); United States v. Guest, 383 U.S. 745 (1966).
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to justify a decision that could have rested far easier on other grounds.
It does suggest that the Court is preparing the way to enhance the
protections accorded by this little used provision of the Constitution.

Where might this extension lead? The Court simply might shift
its substantive due process jurisprudence to fit under the Privileges
and Immunities Clause. This could include offering protection to
some of the rights identified in the Bill of Rights under the current
doctrine of incorporation. Or it could expand that protection to
include all of the rights in the Bill of Rights as argued for by the late
Justice Hugo Black.6 9 At present it is unclear where the Court will
take this new doctrine. Nonetheless, it does appear that the decision
invites further application in future litigation to protect as yet
unnamed human rights.

C. Justification

Black offers four arguments justifying his theory of human rights
adjudication. Each argument addresses what he identifies as a signifi-
cant critique of the type of judicial activism7" he believes to be appro-
priate to support constitutional human rights. As described above,
these critiques are: that judicial activism is anti-majoritarian; that the
creation of rights should be handled by political officials; that the judi-
cial protection of human rights is not justified by the Constitution; and
that the judicial enforcement of human rights violates the sovereignty
of the states. There are, however, problems inherent in each of these
arguments.

1. Anti-Majoritarianism

Black seriously mischaracterizes the first critique against judicial
creation of rights as being anti-majoritarian. It is in the very nature of
human rights to be anti-majoritarian. They are intended to protect
the individual, the smallest of minorities, against the acts of the state
that, in a democracy, reflects the will .of the majority. Thus, the cri-

69 Adamson v. California, 332 U.S. 46 (1947) (Black, J., dissenting).
70 Judicial activism is not limited to non-interpretivists. It can be applied to interpretivists

as well. Nonetheless, Black is an activist and, according to many critics, activism exacerbates the
problems raised by non-interpretivism by aggressively promoting non-democratically deter-
mined values. An activist interpretivist, on the other hand, though perhaps acting contrary to
the contemporary majorities or democratic will nonetheless is seeking to articulate standards
democratically constitutionalized by the majority.
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tique is not that rights litigation is anti-majoritarian but rather that it
is non-democratic.71

The United States is not a pure or direct democracy. There are
no national town meetings convened to enact laws and carry out the
governance of the state. Nonetheless, the United States is a demo-
cratic state in the sense that the instruments of the state are subject
indirectly to the control of the voters through the election of their
political representatives. While the voters do not control the laws
enacted by the legislature, if they are unhappy with those laws they
may elect new representatives committed to changing those laws. The
executive branch may be peopled with many non-elected officials, but
if the voters are displeased with the performance of a particular
administration, they can elect a new President or Governor who will
replace those non-elected officials with people sympathetic to the
position of the new administration. Moreover, each of these elected
branches are subject to some restraint by the other. Citizens can
access either branch and seek to influence the acts of the other. In
these two branches of government, laws and policies are ultimately
grounded in the consent of the citizens of the state.

The federal judiciary is not subject to these democratic controls.
Federal judges are appointed for life and are not subjected to an on-
going review of their acts while in office. Insofar as their judicial func-
tions simply reflect the implementation of political decisions reached
within the democratic process, this non-democratic feature is not sig-
nificant. The consent of the citizens is conferred by the enacting
branches of the government and the court simply functions as a tool to
accomplish its ends. In the case of statutory interpretation, for exam-
ple, the Court explicitly attempts to determine and implement the
intention of the legislators. If the Court is incorrect in its interpreta-
tion, that interpretation can be corrected by the legislature. 72 How-
ever, when the Court's decision moves beyond the implementation of
the intent of a political branch and reflects the exercise of policy-mak-

71 See, e.g., PERRY, supra note 5, at 2-3.
72 While it is possible that the court's "misinterpretation" of a statute may be caused by the

policy preferences held by its Justices, the process of statutory construction (as distinct from
Constitutional adjudication) requires that the Justices make their decision based on arguments
within the statute. The Court cannot ground its policy preferences on sources independent of
the statute in question (unless, of course, there is a conflict among statutes - which will require
that it base its judgment on one or the other). It cannot create policy independently and its
decision then is reversible by the popular will acting through the legislature.
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ing power by the judiciary grounded in the Constitution, that policy-
making no longer is legitimated by having its source in an elected
branch, nor is it subject to subsequent electoral accountability except
through the extraordinary process of constitutional amendment.

When the courts are engaged in statutory review and interpreta-
tion, this anti-democratic character may not be particularly important,
because if the legislature disagrees with the court's interpretation of
the law, it can easily correct that interpretation through the enactment
of another law. However, when they are engaged in constitutional
adjudication, their decisions are not subject to normal political correc-
tion. At best it can only be changed through passage of a constitu-
tional amendment.73 Here, Black's citing the continuing existence of
the anti-majoritarian constitutional construct of the electoral college is
telling. While it is true that it is anti-majoritarian, and probably was
intended as such by the Framers, what is more significant is that in
spite of the fact that this characteristic repeatedly has been attacked
and deemed unpopular, the task of enacting a constitutional amend-
ment is so daunting that the efforts in that direction, to date, have
failed.

2. Judges as Ideal Rule Makers

It cannot be denied that the Constitution created a judiciary that
was shielded from the democratic process. This is not the only possi-
ble model for the judiciary. Many state and lesser court judges are
elected by the people or are subject to appointment and/or re-
appointment by politically elected officials. The Constitution rejected
this option, electing to create a life appointed judiciary.74 Presumably,
the assumption is that judges should be rational arbiters of the law,
freed from the passions and concerns of day-to-day politics.

An intentionist could view this separation from politics as a way
to support the courts in upholding the grand principles of the Consti-

73 This understates the problem of legislatively overturning a judicial decision in that it
ignores the problem of legislative inertia and the need to achieve a mild supermajority to enact a
law. See, e.g,, Eugene Volokh, A Common-Law Model for Religious Exemptions, 46 UCLA L.
REv. 1465 (1999); Maxwell L. Stearns, The Public Choice Case Against the Item Veto, 49 WASH.
& LEE L. REV. 385, 416, n. 175 (1992). Nonetheless, the point remains that it is far easier to
overcome a judicial act of common law or statutory construction than to overcome a constitu-
tional interpretation through constitutional amendment that requires not only a mild majority,
but a supermajority in the legislative branch and then supermajorities in each of the states.

74 U.S. CONST. art. III, § 2.
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tution and the nation's laws against the pressures of special interest
groups. It avoids the fear that we are a nation of humans as opposed
to a nation of law. This non-politicization also could be thought of as
a check on democracy, a way of preventing impulsive and/or emotion
laden political shifts in areas of fundamental concern that could occur
if the elected branches were empowered to make fundamental shifts
in our political landscape. It is a way of slowing down change until it
has reached a level of consensus necessary to enact a constitutional
amendment. Clearly, this judicial check has not succeeded in all
cases.75 The internment and relocation of Japanese-Americans during
World War 1176 and the McCarthyite prosecutions of the Cold War 77

clearly were political passions that the courts failed to restrain. None-
theless, the courts, on numerous occasions, have countered public pas-
sion that has sought to repress fundamental rights.78

Progressive rights activists, like Black and Michael Perry,79 have
taken this concept in a different direction. Drawing on Enlightenment
ideals of rationality and a doctrinal understanding of law being the
rational application of general principles to reach necessary conclu-
sions, so they argue that this separation from the political process frees
judges to make the kind of moral judgments necessary to the recogni-
tion of new and unnamed rights. Legislators do not have the time nor,
often, the inclination to reflect deeply on the moral values implicit
within our constitutional scheme of human rights. They are far too
concerned with the necessities of satisfying their constituents and pre-
paring for the next election. This somewhat cynical view ignores the
fact that the Constitution itself was created and ratified by a Congress
of elected officials. While the elected branches may be prone to fail-

75 See, e.g., Alien and Sedition Acts of 1798, discussed in AMES MORTON SMITH, FREE-
DOM'S FETTERS (1956); Schenck v. United States, 249 U.S. 47 (1919) (political speech in time of
war).

76 Hirabayashi v. United States, 320 U.S. 81 (1943); Korematsu v. United States, 323 U.S.
214 (1944).

77 Dennis v. United States, 341 U.S. 494 (1951).
78 See, e.g., West Virginia State Board of Educ. v. Barnette, 319 U.S. 624 (1943) (pledge of

allegiance violates free exercise of religion rights); Street v. New York, 394 U.S. 576 (1969) (flag
burning).

79 PERRY, supra note 5.
80 See discussion in PHILIP BOBBITr, CONSTITUTIONAL FATE CH.4 (1982).
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ure in their efforts to support controversial human rights, the courts
have had their own share of failure. 81

The legal process wherein the courts must justify their holdings
through persuasive public decisions explaining exactly how those
judgments are made can be a productive means of educating the pub-
lic and advancing ethical discussion of the law. The Supreme Court's
decision in Brown v. Board of Education was profoundly important in
moving the country away from a passive acceptance of segregation.
However, aggressive human rights activism and repeated reliance by
the Court on controversial rights that are not readily identifiable
within the Constitution undercuts the idea that the Court is the dispas-
sionate applier of the law. It comes to be viewed not as arbiter, but as
advocate, driven by the political agenda of its members. Hence, as
witnessed by the Bork nomination, many people have come to believe
that the decisions of the court are not determined by law but by the
personality and ideology of the individuals appointed to it.82 The
moral authority of the Court is lost, replaced by the view that it is
merely an imperfect (and undemocratic) political institution.

3. The Legitimacy of Judicial Review

The argument that judicial review of human rights by the
Supreme Court is not justified by the Constitution is, in many ways, of
far more interest to legal philosophers and scholars then it is a serious
issue in the debate of human rights litigation. Essentially, the problem
is that the concept of judicial review of the acts of Congress to deter-
mine whether or not they are constitutional is not explicitly provided
for in the text of the Constitution, nor is it clearly articulated as appli-
cable within the historical records surrounding the framing and adop-
tion of the Constitution.83 Before the Court even reaches the stage of
addressing the issue of whether or not to protect unnamed rights, it
must adopt a non-intentionist understanding of judicial review.

In reality, very few intentionists would seriously raise this as a
significant issue. The legitimacy of judicial review has been accepted

81 It has been argued that the courts suffer their own structural disability in that they are
not free to pick the advocates that appear before them. Both branches are capable of moral
reflection and deliberative democracy. AMY GUTMAN & DENNIS THOMPSON, DEMOCRACY AND

DISAGREEMENT 45-48 (1996).
82 See, e.g., LAZARUS, supra note 7.
83 See, e.g., LEVY, supra note 5, at ch. 3.
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since Marbury v. Madison.84 The decision, authored by Justice Mar-
shall, bears not only the imprimatur of many of the Framers and
ratifiers of the Constitution, it carries the heavy burden of historical
precedent. Even an ardent intentionist like Robert Bork is loath to
reject the principle of stare decisis, particularly for interpretations of
the Constitution that have become the basis for so much of the
Supreme Court's jurisprudence.85

As suggested by Judge Richard Posner, the real significance of
the academic attack on judicial review is not that of overturning judi-
cial review but that it may "undermine[ ] the complacent belief that
judicial review is unequivocally a good thing.. . . [T]he result may be
to make the judiciary more sensitive to the dangers to society of
throwing its' weight around in the name of judicial review .. ."6 In
short, it may commend the Court to practice judicial restraint.

4. State's Rights

The final significant argument that Black attempts to rebut is that
the Court's exercise of human rights jurisdiction against the states and
their relationships with their own citizens violates the sovereignty of
the states. Black draws on a number of arguments, including both
structural (i.e., that state sovereignty must give way to the constitu-
tional mandate for the supremacy of Federal law enforced by the
courts under Article VI, Sec. 2) and substantive (in the sense of identi-
fying where the Constitution specifically supersedes particular state
rights interests, such as the argument that the Fourteenth Amendment
confers state citizenship.)87 He also relies heavily on the Fourteenth
Amendment conferring broad national rights based on the argument
that the Civil War was fought to overturn the idea of states' rights.

Reliance on this latter interpretation of the intent of Fourteenth
Amendment is less historically justified then Black suggests. It seems
clear that it was not the intention of the Reconstruction Congress to
totally abrogate all of the powers and authority of the states. For
example, generally it is acknowledged by both sides of the interpretist/
non-interpretist debate that the Framers and ratifiers of the Four-
teenth Amendment did not intend to make the restrictions on the fed-

84 1 Cranch 137 (1803).
85 BORK, supra note 5, at 155-59.
86 Richard A. Posner, Appeal and Consent, NEW REPUBLIC, Aug. 16, 1999, at 40.
87 BLACK, supra note 1, at 47-48.
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eral government incorporated in the Bill of Rights applicable to the
states.88 While the reconstructionists may have had a more limited
understanding of states' rights than their pre-Civil War Southern col-
leagues, that does not mean that they had no appreciation of their
positions as citizens of their states.

At the same time, it is undoubtedly true that most Americans
think of themselves as Americans first and citizens of a particular state
second. The Civil War did result in a significant shift in identity. As
noted by the Civil War historian Shelby Foote, before the Civil War
the country was spoken of as these United States (plural) and subse-
quent to the war it was referred to as the United States (singular). 89

Moreover, it is also the case that most citizens assume that the rights
identified in the Bill of Rights protect them against any governmental
action, whether that is by the federal or state governments. 90 The
Supreme Court's failure to recognized and respond to this perception
probably would be as troubling and controversial as those decisions
that publicly are perceived to overstep the legitimate bounds of the
Constitution.

Insofar as the Court acts on this public assumption, the argu-
ments of the critics suggest that there are certain constraints that need
to be considered and respected. First, the idea of states rights is not as
archaic or nonsensical as Black appears to suggest. The whole struc-
ture of the Constitution is based on the idea of a government of lim-
ited powers and the delegation of substantial authority to subsidiary
levels of government that are situated closer to the problems they
seek to address. The more localized government can be better
informed as to the nature of local concerns and more responsive to
the needs of its citizens than a distant federal government. 91 While
giving due deference to this community interest, the court can and
should protect against the tyranny of the local majority that would
violate some fundamental, clearly identified rights.

88 See, e.g., Raoul Berger, The Fourteenth Amendment. Light from the Fifteenth, 74 N.W. U.
L. REV. 311, 346-47 (1979); ALEXANDER BIKEL, THE LEAST DANGEROUS BRANCH 101 (1962);
PERRY, supra note 5, at 63.

89 See GEOFFREY WARD et al., THE CIVIL WAR, AN ILLUSTRATED HISTORY 273 (1990).
90 See, e.g., MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF POLITICAL

DISCOURSE (1991).
91 This is not simply a historic anomaly, it is in line with the modern Roman Catholic moral

doctrine of subsidiary.
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Second, the impulse to simply apply the Bill of Rights to the
states has some appeal. It both meets the expectations of the general
public who already assume that they apply to the states and, signifi-
cantly, insofar as the Court limits the Privileges and Immunities
Clause or the substantive Due Process Clause to an incorporation of
the Bill of Rights, as suggested by Hugo Black,92 then it has the virtue
of giving defined content and meaning to an ambiguous text. How-
ever, in attempting to apply the Bill of Rights to the states, their
intended meaning may be altered.

For example, the First Amendment asserts that "Congress shall
make no law respecting the establishment of religion or the free exer-
cise thereof." As noted by John Noonan, the phrase "respecting the
establishment of religion", which has generated so much controversy,
can be interpreted as a simple statement of fact.93 There were estab-
lished churches in a majority of the states at the time the First Amend-
ment was drafted and ratified and this provision simply recognized
that fact. The free exercise clause then could be relied on to protect
the interests of people of faith. In this light, the many acts of the
federal government in the 1790s through the early 1800s supporting
religion (providing clergy for Congress and the armies, underwriting
religious schools in the territories) appear less contradictory then
when the Establishment Clause is interpreted strictly against govern-
ment involvement. Leaders such as Washington and Madison were
supportive of religion - they simply recognized that religion was
being handled at the state level rather than at the federal level.

The problem of the proper relationship between the government
and religion becomes problematic when it is rigidly applied against the
states. The First Amendment was drafted by men who generally were
appreciative of religion 94 in a situation in which religion was being
supported by many of the states. To now impose a similar standard of
non-interference against the states creates a new relationship between
the state and religion. Therefore, this standard should not be applied
mechanistically without deeper reflection.

92 HUGO BLACK, A CONSTITUTIONAL FAITH (1968).
93 JOHN T. NOONAN, JR., THE LUSTRE OF OUR COUNTRY: THE AMERICAN EXPERIENCE OF

RELIGIOUS FREEDOM 81 (1998).
94 See, e.g., SANFORD H. COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERICA (1902).
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IV. MEANING AND INTERPRETATION

A fundamental task of the courts is to determine the meaning of
the Constitution. This task underlies not only the resolution of cases
and controversies brought before the Court, but also the determina-
tion of the Court's authority and even the method of its operations. Is
it empowered to review the constitutionality of co-equal branches of
government? Is it bound to follow the intent of the Framers of the
Constitution or is it free to seek and identify new and emerging under-
standings of human rights and constitutional norms? The answers to
these fundamental questions, in part, rest on how the Court deter-
mines the meaning of the Constitution.

Black presents the dispute as being between an approach based
on the original intent of the Framers and ratifiers of the Constitution
and his approach, based on the plain meaning of the text. Black's
critiques of original intent echo and add little to those offered by
many other critics.95 The most significant of these follow.

First, whose intent do we seek to follow? Do we give precedent
to the Framers or to those who participated in the State ratification
conventions?96 If we give precedence to the Framers to explain the
meaning of the text we may violate the intent of those same men who
did not keep official records of their discussion nor did they (with rare
exception) refer to their intent in subsequent controversies. 97

Madison, our primary source of information about the debates in Phil-
adelphia intentionally withheld his notes on the Convention for pos-
thumous publication and almost never used them himself to support
his positions in public debate. 98 Because the ultimate source of
authority for the Constitution is its adoption by the people, Madison
believed that it was their intent that should be binding.

Second, what are the appropriate historical sources? In seeking
to determine original intent we are largely constrained by the inade-
quacy of historical sources. The Constitutional Convention did not
keep official records and Madison's notes, while phenomenal
resources, are unofficial observations that are sometimes cursory or
summary as opposed to being verbatim transcripts. The records of the

95 See, e.g., LEVY supra note 7; PERRY, supra note 5.
96 Madison and Jefferson appear to have favored the latter. LEVY, supra note 5, at 16, 108.
97 Id. at ch. 1.
98 Id.
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ratifying state conventions are even more incomplete with many states
having no records.99

Finally, we must ask how these historical sources are to be used?
Even where historical sources are available, questions arise as to how
they can be interpreted. They do not exist as comprehensive com-
mentaries on the text but rather as extracts of the debates. The fact
that one person argues that a phrase has a particular meaning does
not mean that everyone else agreed. They may have missed the point
being discussed; they may have been distracted by other aspects of the
argument; or they may not have felt that it was politically necessary or
prudent to engage in that conversation. The only exception is where
the discussion leads to a revision[s] of the text to conform to particular
arguments being made in the debate.'0 0 However, this has limited
application and it still does not reach the question of whether or not
that "intention" was adopted by those who were not party to the Con-
vention and ratified the Constitution in their state conventions.

In light of these critiques, Black adopts a textualist approach
seeking to draw on the plain meaning of the text. There are a number
of rationales to support this approach. First, out of all the historic
sources available to us, the Constitution itself is most definitive. It is
the single text on which a majority of all the parties agreed to
represent their collective wisdom.101 Second, it was the intent of the
constitutional convention to draft a constitution - a document flexi-
ble enough to address the evolving needs of the country rather than
being limited to the historical particularities of the late Eighteenth
Century. It was couched in vague, and somewhat ambiguous lan-
guage, to allow for its growth and evolution over time. It was the
skeleton that experience would cloth.0 2 Finally, as argued by legal
pragmatists, like Cass Sunstein, in many legal or political situations,
decisions are made by groups of individuals without those individuals

99 See THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE

FEDERAL CONSTITUTION (2d ed. 1987).
100 BOBBiTr, supra note 80, at 12.
101 See, JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

§ 407 at 390 (1833).
102 As Madison said, "All new laws, though penned with the greatest technical skill, and

passed on the fullest and most mature deliberation, are considered as more or less obscure and
equivocal, until their meaning be liquidated and ascertained by a series of particular discussions
and adjudications." THE FEDERALIST No. 37, at 179 (James Madison).
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agreeing on or even specifying the theories that might justify those
decisions.

103

These arguments are not conclusive. There are objections to
them as well. Black's own approach suggests the basic flaw in these
arguments. In his discussion of the meaning of the Constitution, he
repeatedly refers to the intent of the Framers and what the Framers
meant by certain provisions. While he may have limited his own con-
struction of that intent to what he views as present within the text of
the Constitution, his public dialogue is addressed to the perception
that the Constitution is fixed and firmly established. He repeatedly
refers to the intended meaning of particular provisions. These refer-
ences back to the intention of the historical Framers carry with them
the implication that those Framers would recognize our contemporary
discussion of the Constitution as being in accord with their own under-
standing. That is not, however, Black's intent.

There are other problems with these arguments for a textualist
interpretation. First, while it is true that the Constitution is the most
definitive available historical text, its meaning is not self evident.
What are a citizen's privileges and immunities? The meaning of these
words must be grounded within a particular understanding. Philoso-
phers argue that our understanding of texts will always involve a
merger of the text and our own world view,"°4 a view that would be in
line with Black's approach and his "community of conversation. 105

However, it is also possible and appropriate to seek to understand the
meaning of a text within its historical setting.1°6 Many of the Framers
felt that this was the way we should seek to understand and apply the
Constitution. If "the sense in which the Constitution was accepted
and ratified by the Nation . . . be not the guide in expounding it,"
James Madison wrote, "there can be no security for a consistent and
stable government, more than for a faithful exercise of its powers. °10 7

The task is not to define what Madison or Hamilton or any of the
other individual framer's thought was the meaning of particular Con-
stitutional provisions, but rather, what was the common understand-

103 See CASS SUNSTEIN, LEGAL REASONING AND POLITICAL CONFLICT (1996).

104 See, e.g., HANS-GEORG GADEMER, TRUTH AND METHOD, (2d. ed. 1993).
105 BLACK, supra note 1, at Ch. 6.
106 See, e.g., FRIEDRICH SCHLEIERMACHER, HERMENEUTICS: THE HANDWRITTEN MANU-

SCRIPTS (Heinz Kimnimerle, ed. 1977).
107 BERGER, supra note 5, at 364.
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ing of these provisions prevalent at the time of adoption; what were
the views most likely held by its many supporters?

Second, while it is true that the drafters of the Constitution were
seeking to create a constitution flexible enough to meet the changes of
the future, the central feature of that constitution was to structure a
government to meet that future. That structure recognized the poten-
tial for change in a variety of ways. The legislative and executive
branches were given great flexibility in meeting the exigencies of the
evolving present. The Constitution, for the most part, simply placed
some limits on that capacity when there was fear that the government
might abuse its power, such as the prohibition on bills of attainder and
"ex post facto laws."10 8 Moreover, insofar as the Constitution was
found to be inadequate, it provides for self-amendment.'0 9 It is, there-
fore, not necessary to assume that the terseness and ambiguity of the
Constitution was intended as a way of allowing the Courts unlimited
discretion in interpreting the Constitution to meet the needs of a
changing world. Indeed, the whole idea of a written Constitution was
that it limited governmental discretion and interpretation of the Con-
stitution. The Framers were seeking to avoid the ambiguities found in
the English system in which constitutional rights, while recognized in
public conversation, were not written down, and therefore, were left
to the discretion of the governing parties. As Jefferson stated: "Our
peculiar security is in the possession of a written constitution. Let us
not make it a blank paper by construction. ' ' n °

Finally, the concept of "incomplete agreement" does reflect the
fact that there may not be a true "original intent" to be effected in
later interpretations of constitutional provision. The courts will be
forced into adopting some level of non-interpretive policy making by
selecting among the options that the Framers might have had in mind.
This does not, however, necessarily mean that the courts are free to
interpret the Constitution to mean whatever they want it to mean.
Instead, it highlights the idea that the meaning of a particular provi-
sion may rest in a political consensus supporting that provision -
analogous to what John Rawls refers to as an "over-lapping consen-
sus"1!1 - rather then in a simple definable conception of its meaning.

108 U.S. CONST. art. I, § 9(3).
109 U.S. CONST. art. V.
110 BERGER, supra note 5, at 364.
111 JOHN RAWLS, POLITICAL LIBERALISM 133 (1993).
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V. COMPETING VISIONS OF THE COURT

For someone committed to an activist, non-interpretist Court,
like Black, who "reason[s] from commitment, 11 2 these critiques of his
theory would have little value.113 Nonetheless, we can identify princi-
ples that could support a middle way. While it will not satisfy the
desires of Black for an aggressive human rights agenda, it will justify a
level of judicial activism not recognized in the arguments offered by
strict interpretists.

In essence, the dispute between these two camps represent
dichotomous and irreconcilable visions of the Court and its role in
American society. Black and the activist non-interpretists view the
courts as a domain ruled by quasi-Platonic philosopher-king jurists.
The Justices are expected to enact a liberal vision of human rights
through careful moral reflection on the important issues brought
before the Court free from the constraints of the political process. 4

The justices are to draw on the Constitution for inspiration and to be
guided by broad principles of justice and liberal ideals.115

The difficulty for activists is when the justices find a different
vision within the Constitution. For example, the only fair complaint
that the non-interpretist can offer against the conservative shift in the
Court under Chief Justice Rehnquist is disagreement with the result.
The methods used by the Court, which have included both aggressive
activism in reaching out to address issues important to its members
and, in many cases, a loose non-interpretist approach to the text, vir-
tually are identical to those used by the Warren Court, a court gener-
ally cited as epitomizing activist non-interpretism.116

In turn, this leads to the belief that because the Court is simply
guided by the political choices of its members, the only way to control
the Court is by appointing justices that are committed to a particular
political vision. The difficulty in this response is in predicting future
decisions based on past behavior. For example, Chief Justice Warren,
the eponymous liberal-activist, was appointed by President Eisen-

112 BOBBIT, supra note 80, at 92.
113 Of course, the same can be said of anyone ideologically committed to an original intent

approach.
114 It should be noted that while the most prominent exponents of non-interpretivism have

been labeled liberal and the most prominent exponents of interpretism, particularly intentional-
ism, have been labeled conservative, this is not a necessary connection.

115 See, e.g., RONALD DWORKIN, A IATfER OF PRINCIPLE (1985).
116 See, e.g., LAZARUS, supra note 7.
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hower based on a reputation that was relatively conservative. The
only way to avoid this danger is to drop all pretense that judicial
appointees are impartial and unbiased (an ideal commonly expressed
in the public presentation of the judicial system) and to seek the
appointment of individuals who clearly are ideological in their orien-
tation as happened in the Bork nomination, with unfortunate
consequences.

The intentionist vision of the Court is one both of suspicion and
constraint. On a pragmatic level, current exponents of the intentionist
position see the legal establishment as being a bastion of liberalism
committed to a rights agenda that often is viewed as antagonistic to
many of the social values held by conservatives: family, property, and
respect for the law.11 7 They share with the founders of the republic a
suspicion of centralized governmental authority, viewing the govern-
ment as something to be limited. They are particularly leery of the
courts, who stand outside the constraints of popular, republican gov-
ernance. A non-democratic institution wielding constitutional author-
ity that can trump the will of the majority concentrates enormous
power in the hands of a very small number of individuals. u

At the same time, interpretists do see a legitimate place for the
courts in placing a drag on the passions of politics that could push it
too far too fast. For the most part, interpretists have not attacked the
general principle of judicial review even though it is not explicitly pro-
vided within the Constitution. They have not sought to limit the juris-
diction of the courts to preclude judicial review.'19 Implicitly, in line
with traditional federalist thinking, they see that the Court acts as a
counter balance to the legislative and executive branches, providing a
reflective forum in which to review the actions of the democratic
branches that may have become swept up in popular passion.12 °

However, in viewing the courts as a constraining force, interpre-
tivists seek to find a similar constraint on the courts themselves. If the
Court is free to legislate policy as its members see fit, what is to con-

117 See generally, ROBERT BORK, SLOUCHING TOWARD GOMORRAH: MODERN LIBER-

ALISM AND AMERICAN DECLINE (1996) (deciding that suspicion of the ideologies of justices also
comes from the far left, though on different grounds). See, e.g, DUNCAN KENNEDY, A CRITIQUE
OF ADJUDICATION: FIN DE Si~cle (1997).

118 See, e.g., HAND, supra note 4.
119 PERRY, supra note 7 (citing this right to limit jurisdiction as a rebuttal to the argument

that the activities of the Court are non-democratic - the failure of the Congress to subsequently
restrict the Court's jurisdiction is deemed as an endorsement of the Court's decisions).

120 See, e.g., THE FEDERALIST No. 78 (Alexander Hamilton).
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strain the constrainer? A court that simply is engaged in statutory
interpretation can be constrained by the legislature, who can enact
legislation informing the court that it was wrong. There can be a dia-
logue between co-equal branches of the government. But when the
court uses the tool of constitutional review, the hurdle to over-ruling
the court becomes incredibly high.

Interpretists have argued that the Constitution itself should con-
strain the Court. It has the advantage of initially being approved
under a democratic processes. Insofar as it limits the rights of the
majority, those limits were agreed on by democratic means. More
importantly, interpretists recognize that any document must be given
meaning through how it is being read and interpreted. They therefore
argue that constitutional interpretation should be identified with the
drafters and ratifiers of the Constitution. This gives the Constitution a
fixed, historically situated meaning and limits the Court from creating
a new, idiosyncratic meaning to advance a particular policy agenda.

As previously noted, the ideal of original intent and its common
expression by theorists is fundamentally flawed in that it is difficult, if
not impossible, for the courts to determine a single, authoritative
intent from the available historical records. Moreover, the effort to
articulate this position creates a false impression of rigidity on the part
of intentionists. In reality, intentionists have supported many deci-
sions that ostensibly violate their intentionist doctrines, most notably,
Brown v. Board of Education. While it universally is acknowledged
that the drafters and ratifiers of the Fourteenth Amendment did not
intend to prohibit segregation (a practice that was widely accepted at
the time), intentionists nonetheless have accepted this decision.12

The challenge is identifying consistent principles that would meet the
demands of intentionists for general constraints on the Court while at
the same time justifying this flexibility.

A. Principles for Change
In examining the arguments presented by Black and the inter-

pretists, they appear to coalesce around four key principles: that the
Court's decisions must clearly and reasonably be grounded within the
text of the Constitution; that there must be some limits on the discre-
tion of the members of the Court beyond mere ideology or whim; that
the Court does have a special role in the protection of human rights;

121 PERRY, supra note 5, at 67-70.

2001]



CIVIL RIGHTS LAW JOURNAL

and that the interpretation of human rights must be grounded in our
common tradition.

1. Textual Grounding

Both sides of this argument agree that the current grounding of
human rights within the text of the Constitution is problematic and
inadequate. Use of such terms as a right of privacy is attacked imme-
diately because there is simply no use of that term in the Constitution
itself. Similarly, reliance on the principle of substantive due process is
problematic: it reads into the text a term ("substantive") that is not
present. Due process of law has a common sense meaning. As previ-
ously noted, it clearly provides that the government cannot act against
an individual outside of the normal processes of law. It cannot take
his property without just compensation or jail him without a trial or
evidence of a crime. The phrase gives no hint, without the addition of
the judicial gloss of interpretation, that the phrase in any way encom-
passes rights unrelated to legal process.

The failure to provide a clear and simple basis for decisions
within the written text of the Constitution emphasizes the role of judi-
cial interpretation. It highlights the fact that the Courts are creating
policies that awkwardly fit under the clear provisions of the
Constitution.

To say that existing grounding is inadequate does not mean that a
more acceptable grounding for many human rights cannot be found.
It is unclear whether or not the Privileges and Immunities Clause in
association with the Ninth Amendment will be adequate or whether
there may be other ways of finding suitable grounding. The important
point is that the Court should not continue to rely on a flawed histori-
cal grounding drawn solely from within its own decisions. As a par-
ticipant in a public discourse, it must draw on sources that are both
publicly accessible and generally understandable.

2. Limiting Judicial Discretion

It might initially appear that limiting the discretion of the courts
is solely the concern of the interpretivists. However, while Black
clearly supports an activist, liberal, judiciary that creatively expands
human rights, in his own arguments he recognizes the need to limit
that judiciary by grounding its traditions within the text of the Consti-
tution and the community of discourse he finds present in this coun-
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try. The difference between Black and the interpretivists/intentionists
is that Black views the limitations of the Constitution as one guiding
the Court into the progressive stream of ever expanding human rights.
He believes in the "idea of progress" '12 and an evolving understanding
of human rights. The role of the Court is to guide and help direct that
evolution.

Interpretivists, on the other hand, are suspicious of the idea of
progress and the ability of the Court to objectively gage it. They
therefore seek limits on judicial discretion that can be defined and
identified. Rather than a nebulous evolving standard, they seek a
standard grounded in history. While the Court does have a limited
role in guiding the public in a correct understanding of important con-
stitutional principles (as happened with the Court's leadership in
racial equality in Brown and subsequent civil rights cases), the court
cannot and should not seek to walk in advance of public understand-
ings of human rights.

How the Court's discretion is to be limited, in part, depends on
two additional factors: the role the court plays within our political sys-
tem, and the role of tradition in interpretation.

3. The Role of the Court in a Democracy and the Protection of
Rights

Both Black and the interpretists recognize that the Court can
serve as a counterbalance to the excesses of popular politics. There is
no question that the Court is expected to protect the rights of minori-
ties against the will of the majority. More subtly, there is also a con-
sensus that the Court can and should act as a reflective sounding
board for the legislative and executive branches of government. Con-
gress regularly enacts legislation that at some point may require judi-
cial interpretation. Hastily enacted legislation, driven by transient
political passions can be overturned by the Supreme Court in its
cooler region of deliberations and delay beyond the heat of the
moment. 123

The challenge for the Court is to use the appropriate tool for the
undertaken task. In exercising its power of statutory review and inter-

122 See generally ALEXANDER M. BICKEL, THE SUPREME COURT AND THE IDEA OF PRO-
GRESS (1978) (describing how the United States Supreme Court, under Chief Justice Earl War-
ren, made a sharp break from the decisions of the Vinsin Court that preceded it).

123 See, e.g., THE FEDERALIST No. 10 (James Madison).
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pretation, the Court serves both its function of constraining political
rashness, and providing guidance from its position of protection from
the fray of politics. While, the Court necessarily is constrained by the
nature of the case presented to it, the apprehension about limiting its
discretion is far less because the Court communicates with the legisla-
tive branch. If the legislature disagrees, it can rewrite its laws to reach
the result it wants. The two branches provide limits for each other.

Constitutional judgments, however, are not subject to this dialog-
ical process. Therefore, in line with traditional rules of judicial
restraint, the Court should hesitate in exercising its constitutional
decision-making power except where it is clear that a universally
accepted fundamental right is involved. Otherwise, it risks short-cir-
cuiting the type of public discussion of the right needed to create a
public constituency for its support.124

4. Rights Grounded Within Our Common Tradition

One of the reasons why Black strives so valiantly to invoke the
Declaration of Independence as a source of human rights is that it is
so emotionally evocative. Its inspirational language is well suited to
his progressive approach to human rights. Yet at the same time, the
Declaration of Independence is a part of our shared American heri-
tage. In both regards, what is significant is that he is seeking to tap
into a public identification with the concept of protected rights. Black
knows full well that the Court cannot create and impose a new right.
The right must first be recognized by the public as one that it already
supports.

It may be that the difference between Brown v. Board of Educa-
tion and Roe v. Wade is the fact that the public's understanding of
equality had evolved and was evolving to the point that it could appre-
ciate the fact that segregation flew in the face of equality. It was one
element within the larger political movement for civil rights. The pub-
lic had seen the poverty and conditions of segregation in practice, and
they were willing to support its demise. The issues around abortion,
however, were not yet ripe for judicial change. There had been a
political movement toward legalizing abortion, but it had not had the
opportunity to play itself out. When the Supreme Court stepped in,
the public lacked the opportunity to fully debate the issue to the point

124 GUTMAN & THOMPSON, supra note 81, at ch. 3.
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where there was a tacit acceptance of its resolution. It short-circuited
the political debate rather than facilitating and guiding it. 125

To respect this reality, the Court needs to ground its interpreta-
tion of rights clearly within our common tradition. The most obvious
grounding, would be in the Constitution itself and the meaning that
has been accepted since its drafting. Yet, as noted, this often is inade-
quate and may not reflect the pervasive understanding of those rights.
As argued by many non-interpretivists, there may be an evolving
understanding of human rights. The difficulty is how is the court
should discern that understanding.

While no interpretive rule will be perfect, two possibilities appear
promising. Neither is an exclusive rule, but each offers a particular
opportunity for guidance of the Court.

First, the evolution of human rights throughout this century
largely has involved an expansion of the group of citizens entitled to
protected status. There is little question that the Framers of the Con-
stitution, in referring to the rights of the people of the United States
and its citizens, were for the most part identifying the rights and privi-
leges of propertied white, Protestant males. They certainly were not
concerned with the rights of blacks or women. Nonetheless, as we
expand our understanding that all people deserve the full and equal
protection of citizenship, it may be useful to ask if the restriction or
disability placed on any group would have been acceptable to the
Framers if it were applied to the propertied white Protestant males of
that period.'26 If not, then there should be an extremely high pre-
sumption of unconstitutionality. Thus, a simple approach to segrega-
tion would have been to frame the question of whether it would have
been acceptable to legally prohibit white males from attending the
school of their choice. While this will not totally answer the criticism
that there are legitimate differences (such as the need to address the
fact that only women can get pregnant) it does put the onus on those
advocates of different treatment to justify that treatment against a
presumption of full equality.

Second, in attempting to discern the meaning of particular legal
terms or phrases, the Court should seek guidance from regulatory and

125 See CASS R. SUNSTEIN, THE PARTIAL CONSTITUTION 147 (1993); see generally GERALD
N. ROSENBERG, THE HOLLOW HOPE (1991) (arguing that the use of American courts to effect
reform ignores their designed limitations).

126 This is analogous to those who argue for a woman's right of choice based on the equal
protection clause of the Fourteenth Amendment. See SUNSTEIN, supra note 103, at 395-96, n.21.
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legislative enactments or a well-established, traditional legal prece-
dent.127 Again, to avoid the problem of historical discrimination, the
effort should be made to seek definitions of the term as applied to the
traditionally favored group of white, Protestant men. For example,
insofar as the Court may be called on to regulate the Internet in rela-
tion to First Amendment freedom of speech concerns, it can draw on
congressional and state legislative enactments to determine what type
of media it should be considered. Is it a private form of communica-
tion or a species of mass media? The virtue of this approach is that it
adopts the conceptual language that has been accepted within the
body politic as opposed to seeking to impose a meaning on it drawn
from more idiosyncratic sources. It joins the political discourse as
opposed to standing outside of it.

Both of these interpretive rules seek to place the Court's deci-
sions within a shared political cultural tradition. Instead of focusing
solely on the intention of the founders as a limiting guide, the chal-
lenge is to identify that bulwark of shared understandings that will
provide the backbone of support for the right being protected and, at
the same time, limit the Court from exceeding its mandate.

VI. CONCLUSION

The public debate between the judicial activists, non-interpretists,
and the interpretists/intentionists has presented the two theoretical
approaches as irreconcilable. While it is true that there are profound
differences between the two, there are points at which they can be
drawn closer together. It does require concessions on both sides. The
activists will not be able to use the Court as the primary engine for
change in the area of human rights. It is a place for more moderate
reform and public reflection. In. a democracy, change must take place
through all aspects of the political process. At the same time, inter-
pretists cannot use the Constitution to freeze all social change. The
Courts are one part in a larger mosaic.

Ultimately, achieving this type of accommodation will enhance
the cause of human rights valued by both sides of this controversy,
and while sustaining the integrity of the courts. The current approach
has politicized the Court to such a degree that one must wonder how
significant the Court has become as a moral force in the interpretation

127 See, e.g., Saenz, 526 U.S. at 498 (holding that the right of citizens to travel is firmly
embedded in United States jurisprudence).
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of human rights. Instead of providing guidance and intellectual
grounding for human rights, the subtext in many conversations of the
Court is simply: "that's the decision of 5 old people in Washington,
wait till the next appointment to see where it goes next." Such an
attitude benefits no one.


